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IN THE C RCU T COURT OF THE
NINTH JUDICIAL CIRCUIT, IN
AND FOR ORANGE COUNTY, FLORI DA
CASE NO. : 2019- CA-3579-0
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ASSCOCI ATI ON,
corporation,
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a Florida
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THE CERTI FI ED STENOGRAPHER: Wbul d you rai se
your right hand, please.

THE WTNESS: (The wi tness conplies.)

THE CERTI FI ED STENOGRAPHER: Do you sol emmly
swear that the testinony you are about to give wll
be the truth, the whole truth, and nothing but the
truth so help you God?

THE WTNESS: | do.

JOEL KAGAN,

having first been duly sworn, testified under oath as

fol |l ows:
Dl RECT EXAM NATI ON
BY MR SMED:
Q Good norning. My nane is Christian Sned. | am

the attorney for the defendant in this action, Ass
Monkey, LLC.

Wul d you pl ease state your nane?

Joel R Kagan.

And what is your current address?

> O >

8512 Sunset WIIlow Court, Ol ando, 32835.
Q Are you famliar with the Ol ando Apopka
Airport?
A | amfamliar.
Q And if | refer to themas OAA, w il you

understand who | amtal ki ng about throughout this

Veritext Legal Solutions
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deposi ti on?

A OAA?
Q Yes.
A If you refer to themas OAA | will respond to

that, but | don't usually hear it called by that.
That's fine.

Q What do you hear it called by, just Ol ando
Apopka Airport?

A Ol ando Apopka or X04 is the airport
desi gnat or.

Q  X04.

Are you famliar with the Ol ando Apopka

Ai rport Associ ation?

A | am

Q And if | refer to themas the association
during this deposition, wll you understand who | am
speaki ng about ?

A Sur e.

Q And do you understand that Ass Monkey, LLC, is
t he defendant in this [awsuit?

A | understand that.

Q Are you -- do you understand that Ass Monkey,
LLC, owns two units at the Ol ando Apopka Airport?

A That's ny under st andi ng.

Q And are you aware of the units or the | ot

Veritext Legal Solutions
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nunber s?

A Yes.

Q And what are those nunbers?

A My understanding is they are 27 and 28.

Q Do you have any know edge about the litigation
that's going on between the plaintiff, Olando Apopka
Airport Association, and the defendant, Ass Mnkey, LLC?

A | am aware of that litigation.

Q Have you read the conplaint, the actual |awsuit
in the action?

A No.

Q Have you ever been involved in any other
| awsuits where you were called to testify or where you

were a party?

A No.

Q Do you -- have you ever lived in the state of
[11inois?

A No.

Q Have you ever had your deposition taken before?

A Not that | recall.

Q Is that a yes or a no?

A It's | don't recall that |I've ever had a
deposition taken before.

Q Ckay. |If you don't understand the question,

again, just please ask ne to rephrase or whatnot.

800-726-7007

Veritext Legal Solutions
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Sur e.

Are you taking any nedi cati ons or otherw se

that could affect your testinony today?

A
Q
A

Q
your sel f

A

O >» O >» O > O

A

No.

Are you currently enpl oyed?

Yes, sel f-enpl oyed.

And who do you work for? Do you work for
or a conpany?

Mysel f, ny conpany.

And what is the nane of your conpany?
Intelligent Design Limted. And I'm--

Go ahead. [|'msorry.

And | al so am a president of a foundation.
What foundation is that?

The Jack Kagan Foundati on.

kay. \What does the foundation do generally?

Its mssion is to help those that have

disabilities inthe mlitary, veterans, also adopted and

or phaned kids, as well as nedical needs for children and

hel ping the comunity in different ways that the

organi zati on feels necessary.

Q

A
Q
A

Wth Intelligent Design, what is your position?
| am the owner, principal.
And what do you do at Intelligent Design?

We are consultants for the entertai nnent

800-726-7007
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I ndustry, typically |location-based entertai nnent.

Q And is that conputer work or is it another type
of work?

A It was -- we have agreenents and have been
previously working with two ngjor clients, Universal
St udi os and Sony Pictures Entertai nment.

Q kay. Do you own any lots or units at the

Ol ando Apopka Airport?

A Yes.

Q Which units or unit do you own?

A Nunber three.

Q And how | ong have you owned nunber three?
A | believe it was 2005.

Q Are you aware that the association has a board
of directors?

A Yes.

Q Do you know the current nenbers on the board of
di rectors?

A Most of them | would say.
Have you ever served on the board of directors?
Yes.

And what was the period of your tenure?

> O > O

| believe it was 2015.
Q And how | ong were you on the board, nore than

one year?

800-726-7007
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A I was on the board for one year as a director.

Q As a director. And when you were on the board,
were you ever the head of a commttee?

A Yes.

Q And which committee?

A The architectural review board. | was chairnman
for the architectural review board.

Q And how | ong were you chai rman of the
architectural review board?

A During nmy tenure as a director and subsequent
to that, | served on behalf of the board as a vol unteer,
and | think it was up until 2019, | believe.

Q Have you ever served as an officer? You were a
di rector, but have you ever served as an officer of the
board of directors?

A No. | was not called an officer as |

recol | ect, no.

Q Never the president, vice-president?

A No.

Q Secretary or treasurer?

A No.

Q And you were appointed as a director. |Is that

how t hat occurred?
A. | was el ected --

Q El ect ed.

800-726-7007

Veritext Legal Solutions
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A. -- to the board, and I was assigned, nom nated
or however it worked as the architectural review board
chai r man.

Q Have you ever represented to anyone that you
were the president of the association?

A No.

Q Are you famliar with the association's
gover ni ng docunents, such as the declaration, articles

of incorporation, and by-laws?

A Yes, in general.

Q Do you know the last tine that you revi ewed
t henf

A Year s ago.

Q Do you know -- can you explain to ne the
difference -- in terns of the project that the defendant

has going, can you explain to ne the difference between
a change and an alteration?

A Not clearly.

Q Do you know or believe that the actions he is
taki ng were inprovenents to the units?

A That question doesn't have enough information
to answer properly.

Q Did he nmake inprovenents to the building that
was on property 27 or 28 originally?

A | can't answer that because it's not really an

Veritext Legal Solutions
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accurate assessnent of what transpired.

Q I's an i nprovenent an addition?

A Possi bl y.

Q Coul d an inprovenent be a nodification?

A Possi bl y.

Q In what situations could an alteration be an
addition and/or nodification?

A Can you put it in context wwth respect to this,
this issue?

Q I"'mtrying to understand if there's differences
bet ween alteration and changes. Do you believe there's
a difference between alterati on and changes?

A There coul d be.

Q Coul d be in what situation?

A I would like you to be nore specific so | can
understand the rel evance of the question.

Q Unfortunately in these situations, it's sort of
a one-way deposition where | have to ask you the
guestions, so if you could please just answer them

Do you believe that there is a difference
bet ween a change and an alteration?

A "' m not sure.

Q Are you aware that the declaration generally
precl udes alterations or changes to an exterior wall of

one of the buildings or hangars?

800-726-7007
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A Wi ch declaration are you speaki ng of ?

Q | am tal ki ng about the declaration of
condom nium for the Olando Airport Association --

Ol ando Apopka Airport Associ ati on.

A And woul d you repeat the question, please?

Q The question -- the question was, are you aware
as to whether the declaration generally precludes an
owner from-- precludes them from naki ng a change or
alteration to an exterior wall of the hangar w thout
advance witten approval fromthe board?

A My understanding is that changes or
nodi fications to an exterior would require an approval
fromthe board

Q Do you work out of the airport?

A | have an office there.

Q Ckay. Do you use that address as your business
addr ess?

A That and ny hone address, both. | have an

office in ny hone.
Q I's your corporation or limted partnership
conpany, is it in any way affiliated with the airline
i ndustry or airplane business?
A Not the airline industry or the airplane
busi ness. | have a second conpany that's Intelligent --

that's called ID Air that owns an aircraft. That's an

800-726-7007
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entity that owns that aircraft. That's the only
rel ati onshi p.
Q If I could just show you this docunent.
(Joint Exhibit No. 137 was marked for
i dentification.)
BY MR SMED:

Q What is this docunent?

A It appears to be a summary of ny hangar report
fromsone entity that has provided this. | inmagine the
State of Florida.

Q And what year is this fronf

A It's signed January 27, 2021.

Q Thank you.

A El ectronically.

MR SMED: And |I'lIl have this marked, please.
(Joint Exhibit No. 138 was marked for
I dentification.)
MR. SMED: Thank you.
BY MR SMED:

Q Once you get a chance to look at it, wll you
tell me what it is?

A This appears to be an old -- a history or a --
it's a printout of ny general contracting |license
agreenent or certification fromthe State of Florida.

Q Do you currently work as a general contractor?

800-726-7007
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A I have a general contracting |license. | use
those skills in my work at -- in an ancillary basis.

MR. SMED: Could you mark this, please?
(Joint Exhibit No. 139 was marked for

i dentification.)

BY MR SMED:
Q Have you seen this docunent before?
A Yes.

Q And do you know who prepared it?

A | believe | prepared this.

Q And you prepared it in 2018 as a sunmary
report?

A. It appears that way, yes.

Q What exactly is a sunmary report?

A In general, | prepare or have prepared

docunents to report to the architectural review board --

fromthe architectural review board to the board of
directors at the airport on an infrequent or random

basis or as required.

Q When you have an issue com ng up before the

board, did you, prior to the board neeting, provide
a report that could be distributed to the board in

advance of the neeting?

A At times. Wen it was appropriate, | would

informally e-mail or discuss relevant issues that were

t hem

Veritext Legal Solutions
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applicable to the airport to board nenbers, yes.

Q So the ARB approved various lots; 47, 61, 75,
76 and 106.

A The ARB prelimnarily reviews and provides the
recommendati ons for approval to the board who
subsequently approves it conpletely or otherw se.

Q And in comng to your -- going through your
approval process, are there any docunents that you woul d
refer to in making those decisions?

A Nunmer ous docunent s.

Q Wuld -- are you famliar wth a docunent
call ed the ARB gui delines?

A Yes.

Q And do you utilize that docunent in making your
recommendat i ons?

A Yes, in consort with other docunents.

Q What ot her docunents?

A The docunents that woul d be provided by the
applicant.

Q And do you know if the application that the
applicant provides you requires the attachnent or
i nclusion of any particular docunments along with the
application?

A Yes.

Q And what docunents woul d those be?

800-726-7007
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A. | can't renmenber all of them but there's
whatever is required to be able to have the ARB eval uate
what they are planning to and proposing to nodify,
change or construct.

Q Can you help nme understand on this -- on
docunent Exhibit 139, the ARB recommendati ons? |f you
could please read the first -- fromthe first bullet
under ARB recommendati ons and stop at --

A The first bullet under here?

Q Yes.

A kay. City of Apopka -- (reading sotto voce.)
Ckay.

Q And can you read the -- | neant the rest of the

bullet as well? Thank you.

A You want ne to read it?

Q Sur e.

A Read it out |oud?

Q You can read it to yourself.

A Ckay.

Q The portion that you -- the first portion that
you just read, are those issues contained in the -- do
you recall if they were contained in any version of the

ARB gui del i nes?
A As | recall, the ARB guidelines state, from

recol l ection, that there's a parallel and separate path

800-726-7007
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between the city and the architectural review board and
the board, and you proceed at your own risk because they
are separate.

Thi s docunent was generated to try to
acknowl edge to the board that there may be sone room for
clarification and help in that direction.

Q And ny question was, if | could reput it to
you: Are any of these first bullets that you read to
yourself, are these itens contained in the ARB
gui del i nes that woul d guide you in whether the approva
or not was warranted?

A Yes.

Q Al | of thenf

A Vell, reduce or elimnate conflicts between the
city permtting versus ARB guidelines is not a bullet
that would be in the ARB. It's a recomendati on.

Hangar fl oor el evation standards is discussed,
if I can -- if | recall. Setbacks are discussed.
Onner/ bui l der requirenents are discussed. Drainage is
di scussed. Structural engineering, |I'mnot sure how
it's proposed in the ARB fromrecollection. And the
next two are not in the recomrendati ons.

Q Movi ng on on that docunment, starting wth where
It states, the second |arge bullet, update or add ARB

guidelines for -- could you explain to ne what -- if you

800-726-7007
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could take a | ook and just read through those to
yourself and |l et nme know exactly what the purpose of
listing these is?

A As previously, the ARB guidelines would be
revi sed based upon know edge gai ned i n experience and
information and clarification. And that was the
recommendati ons here put forth for potentially | ooking
at updates to the ARB guidelines for the next -- |
believe this was one of ny |ast docunents before | left
the post or the assignnment, however it's terned.

Q Do you know i f any of these itens here on that
bull et that you just read through, if they are on -- it
says add ARB guidelines for this. So | assunme this is a
recommendation as to various things, issues to put on
the guidelines or you' d |ike to see | ooked into.

Do you know if any of these ended up being

adopt ed?
A | don't know.
Q Do you know of any that clearly aren't in the

ARB gui del i nes?
A That | -- that are not in the ARB gui delines?
Q Wuld that be all of themat that tine?
A No. There's a discussion about all of the

fl oors, the setbacks, the eaves, the sunp, the storm

drai nage, and there's a discussion about the ARB

800-726-7007
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application. Wether all those bullets are involved or
not below that, |'mnot sure.

Q And when you say update -- it says update or
add ARB gui delines. Ws the purpose of sone of these

recommendations to update themor clarify themin sone

manner ?
A | believe clarify. For exanple, the floor
elevation that was -- as | recall, back then there was a

new city engi neer that was nuch nore involved in the
drai nage and the elevations of the floors at the Apopka
airport and | ooking for nore information.

Q Do you know who that official was?

A. | don't know his nane. | know who it was back
then. | don't recall his nane.
Q Did you -- did you have any invol venent in

drafting the 2012 version of the ARB guidelines?

A No.

Q Did you have any involvenent in drafting or
witing the 2015 version of the ARB gui delines?

A Yes.

Q Did you have any involvenent with the drafting
or witing of the 2016 version of the ARB guidelines?

A Yes.

Q And the sane question for the 2018 version?

A. | believe so.
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Q Did anyone assist you in that?

A Assi st ne, yes, froma standpoint that we would
review prior to the revision within the applicabl e board
menbers -- or as applicable back then. | couldn't tell
you exactly who was referred to. But nost of those,
bef ore revisions, would be discussed prior to bringing
themto the board.

Q And were they thereafter, in order to approve
them was there a process after the discussion?

A Yes.

Q And what was that process?

A Wel |, the discussion would be informal and then
there woul d be a formal discussion at board neetings,
and then there would be reviews and feedback, and it
ei ther went back for another revision or it got approved
or it got disapproved.

None of those ones that you nention that |
remenber was rejected. They were just redlined and said
come back and we'll approve themor review them again
for approval.

Q Was a vote by the board of directors required
to adopt any one of these guidelines?

A You'll have to ask the board for that. [|'m not
really sure. | would expect that it was, but |I'm not

knowl edgeabl e about all the admnistrative details at
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t hat | evel

Q Didn't the ARB guidelines include an
application --

A Yes.

Q -- process?

A Yes. And the application had an ARB signature
and a board signature, as | recall. So maybe | was
confused by your question.

Q Do you know i f any one of your suggestions to
t he board was adopted by a vote?

A Wi ch suggestions?

Q Any suggestions that you nade to the board
during your tenure to change -- let's say it's a
setback. Do you know if the board of directors voted on
that, to adopt it?

A The ARB guidelines were drafted, the ARB
gui del i nes were reviewed, and the ARB gui delines were
vot ed on.

Q So all issues contained therein were voted on
by the board of directors or they wouldn't nake it into
t he ARB gui del i nes?

A That's ny understanding fromthe drafts. The
drafts may have been nodified, if |I'manswering the
guestion clearly enough.

(Joint Exhibit No. 140 was marked for
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I dentification.)

BY MR SNED:
Q Have you seen this docunent before?
A ' mnot sure yet.

Q Take an opportunity to read it to yourself
t hen.

A It's famliar. Do | exactly renmenber this
specific docunent? | had many docunents, so | can't
really point this out as one of the specific ones that I
note concisely, but it |ooks famliar to sonme of the
docunments that | used prior to drafting the ARB
gui del i nes originally.

Q Do you know if that docunent was provided to
you at the tinme you bought your unit?

A. It was 2005, and | can't exactly recall. There
were sone docunents provided to ne. | can't recall what
they were, but it's quite a while ago.

Q When you purchased your unit, do you recall if
t hey had architectural review board guidelines?

A They had gui del i nes.

Q And do you know how t hose gui deli nes were

adopt ed?
A No.
Q Do you know if you -- in drafting the 2015

version, if you updated or clarified any of these bullet
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poi nted issues in drafting those guidelines?

A My recollection is | reviewed many docunents
that were referenced or applicable at the tinme, and
clarified, enhanced, and adopted them that were
consistent with the original intent is my recollection.

Q And that original intent, to your know edge,
where did that stemfronf

A Vari ous docunents that were existing fromthe
online website or they had a forum fromthe covenants
that were the city docunents, fromthe devel oper, from
what ever was handed to ne, as well as review ng any
other references, third-party information that | could
find that was applicable to that particul ar issue.

MR SMED: |If | could mark this, please.
(Joint Exhibit No. 141 was marked for
I dentification.)
BY MR SMED:

Q Take a | ook at this docunent, please.

A Ckay.

Q And can you tell ne what that docunent is?

A Fromwhat it says, it's Ol ando Apopka Airport
Architectural Guidelines, August 29, 2012.

Q And as you testified, you didn't have anything
to do with the drafting of the 2012 version?

A ["'mnot -- I'"mnot sure, honestly. | don't
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recall that | had.

This | ooks like sonmething | could have done,

but | honestly can't recall.

Q | think there's a third page there.

A This potentially |looks |like an early, early,

early draft that | could have done early to help the

board, but -- but I can't really be sure. | apol ogi ze.

Q Do you believe -- just to clarify further, do
you believe that these were the 2012 architectural
gui del i nes?

A They | ook like they were part of them but I
can't recall what was avail abl e back then. | was not
actually in the country at that tinme.

Q Where were you | ocat ed?

A I n Japan.

Q Did you ever do any work between Japan -- on

this, for the ARB, of course, did you work from Japan?

A No, no. | was relocated to Japan in 2012

recall. | can't tell you the exact nonth.

Q If you could look on the first page, in bold it

says general outside appearance. Could you pl ease

out |oud that paragraph?

A Sure. "The best way to describe the general
appearance guidelines is to provide exanples. Reference

"A'" displays a sanple hangar. Notice the design and

as |

read
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coloring of the siding, roof, trim and | andscapi ng.
These itens are standard and when used would fully fal
within the architectural guidelines.
"OF course owners who wish to build or renode
will wish to select a contractor of their own choi ce.
However, please see Reference "A for a list of
contractors that have conpleted work on airport property
in the past. It may give owners a place to start."
Q And if you could | ook to the bottom of the page
where it states "Note 1," if you could please read that?
A "These gui delines do not replace those itens
that may be required by the county buil di ng depart nent
for permtting service. |If any contradiction arises the
county buil ding departnent requirenents take precedent.”

Q Can you explain to ne what that neans in the
context of the ARB guidelines and any cooperation or
conflict with the city enforcing any particular itenf

A | don't believe | wote this. | can't really
tell you the intent here. | would have to refer to
what's said in the later architecture guidelines that I
participated in.

Q Do you know if this was simlar to the 2015
version? D d it have | anguage that --

A My recollection -- if you have the docunent, we

can l ook at it, but there was | anguage in there that
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said that. There may have been sone | anguage in there,
| believe, that referred to the city, yes.
Q And in your 2016 -- | want to say in the 2016
version of the ARB guidelines -- I'll just strike that.
MR SMED: If | could have this marked?
(Joint Exhibit No. 142 was marked for
i dentification.)
BY MR SMED:
Q Do you know if the -- do you know who the

devel oper of the OAA was?

A The devel oper of the airport --

Q Yes.

A. -- was Ji m Thonpson, to ny know edge. Wet her
he had a partner or others, |I'mnot sure.

Q Do you know i f he provided any ARB gui del i nes
to the initial buyers when he handed over the
devel opnent ?

A My recoll ection, there were sone. The
speci fics of those and how they were handed over or who
gave it, what they |ooked like, it's 2005. | couldn't
really tell you.

Q "Il hand you this. Are you famliar with this
docunent ?

A Not right offhand.

Q Do you know if this was one of the docunents

Veritext Legal Solutions

800-726-7007 305-376-8800




© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 31

that you utilized in preparing the 2015, '16 or '18
versions of the ARB gui delines?

A Thi s docunent does not |ook famliar to ne.

Q Who is Geg Kel soe?

A Greg Kelsoe is a hangar owner. He's been on
the board. He's currently not on the board, to ny
understanding. He also was in charge of, | guess,
communi cations or sonething like that, the website. [|'m
not sure if he was involved in the forumor not.

Q Did you conmmi ssion this docunent to get input

from nenbers of the board or others?

A Thi s docunent ?
Q Yes.
A. | amnot famliar with this, fromny

recoll ection, this document. Have | seen it before in

the past? It's not famliar to ne. | can see -- | can
understand a | ot of the things that they are saying on

here fromjust perusing it over, but I'mnot -- | have

no recollection that | used this or had intimte

knowl edge of this docunent.

Q Wth regard --

A It doesn't have a date on it or | don't know
where it cane from |Is there any information about
t hat ?

Q Wth regard to the ARB gui delines, are those
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gui del i nes sinply guidelines or suggestions or are they
rul es that are enforceable?

A They are requirenents that were approved by the
board of directors, from ny understanding.

Q Do you know if they provided any notice to the
unit owners prior to adopting the various issues that
are included in the guidelines?

A Can you be a little bit nore specific?

Q Yes. Before the board voted on any issue that
you may have recommended or in consort with unit owners
or the board -- let nme start over so | can try to
clarify.

To go back to ny prior question, do you believe
that the guidelines are rules?

A | don't know how to answer that except that the
requi rements in the guidelines were provi ded and
approved by the board of directors.

Q Do you believe that the guidelines were nere
suggesti ons?

A No. There may be indications within the
gui del i nes that had suggestions, but generally they were
requiremnents.

Q How would | tell the difference between a
suggestion or a guideline and a rul e?

A Yeah, if one had specific information versus
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one gave the applicant sone | eeway, and |I'mnot sure if
there's one or the other in there -- | nean, if there's
any guidelines that give themleeway. | would have to
revi ew t he docunent.

Yeah, they are guidelines.

MR. SMED: Can | have this marked, please?

(Joint Exhibit No. 143 was marked for

I dentification.)

BY MR SMED:
Q Can you read that or is it too small?
A No, it's okay.
Q Did you prepare this docunent?
A | believe | did.
Q And it appears that various individuals gave

their comments and then you reviewed it for a proposed
action itenf

A It was used for a discussion, as | recall, from
t he opi nions of these individuals based upon --

Q Go ahead. [|'msorry.

A -- a draft.

Q And 1've marked in highlighter for you, if you
can go to the first columm, just directly to the left of
that highlight, could you read that out |oud, please?

A At set backs?

Q Yes.

Veritext Legal Solutions
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A "Set backs. Don't see where an owner can
utilize a setback if there will never be another
adj acent hangar, up to association property.”

“I did not add any --" is that all?

Q ["'msorry. | wanted you to read that, thank
you, the second col um.

A. Oh, the second columm, read that?

Q Yes, the highlighted.

A “I did not add any | anguage regardi ng set backs
since | believe it the city's responsibility to police
this for construction. Wrth clarifying. Also, it
m ght be worthwhile to add | anguage specifying 'after
award of the certificate of occupancy' and at no tine
woul d any usage by the owner that would inpact the
easenent or encroach in any manner. D scuss."

Q So, in short, do you believe that the city is
I n charge of setbacks?

A Not at the airport.

Q And can you explain why this is your testinony?

A ARB gui delines and the associ ation gui delines
speci fy what the setbacks were based upon the needs in
t he devel oping area. And it was anointed during the
course of the history of the airport, which is separate
and distinct fromwhat the city's requirenents are.

Q Did anyone -- anyone at the buil ding departnent

Veritext Legal Solutions
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at the Gty of Apopka ever tell you that the city -- the

city's building code governed setbacks?

A No.

Q Do you recall what the setbacks were at the
ai rport?

A My recollection is five feet in the rear and

three feet or so on the sides. And there's allowances
for setbacks if it's an adjacent -- | believe there are
sonme. |If there's a corner |lot or sonething, there may
be sone all owance, but it was a case-by-case basis. But
basically, for the population, in the guidelines I
believe it said five and three.

Q Aside fromcorner lots, do you know of any
ot her hangars out at the airport that have |arger
set backs than the three feet?

A Not i nmmedi ately. There may be, but | don't
recal | any.

(Joint Exhibit No. 144 was marked for

i dentification.)
BY MR SMED:

Q Just take a | ook at that, please.

A Ckay.

Q If you could |l ook on the first page at the
bottom there's a headnote entitled architectura

review, and beneath it the bullet says discussion
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gui del i nes.

Coul d you pl ease read out |oud from
architectural review through before financial report at
t he bottonf

A Sure. By the way, | nmay have to take a call.
My wife went to Japan | ast night and stayed up, and when
she arrives, she may call ne.

Q No probl em

A Ckay. "Architectural review. D scussion:

Qui delines. Joel reviewed | atest draft guidelines and
presented themto board. Mtion: Quidelines. To
approve guidelines as submtted with additiona

buil der's risk insurance requirenment |anguage. By:
Architectural review conmttee."

Seconded: Architectural -- "Seconded by:
Architectural review commttee. Vote: Unani nous by
menbers present.”

Q So at this board neeting there was a di scussion
regardi ng proposed guidelines and thereafter a vote to
adopt them by the board?

A My recollection of this was that the
architectural guidelines were already previously
approved. This was a revision proposal to change the
specific builder's risk requirenents selective to that.

Q What is builder's risk insurance?
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A When an individual at the airport is putting an
application to build, they need to show that they have
builder's risk insurance that covers the builder's ri sk,
the liability requirements during the construction
phase. GCenerally, lenders and/or -- lenders require

that, as well as the board.

Q Doesn't it generally just cover materials and
the |Ii ke as opposed to general liability?
A | woul d have to review the statute.

(Joint Exhibit No. 145 was marked for

i dentification.)

BY MR SMED:
Q Can you please tell nme what this docunent is?
A. It's the black and white copy of the

architectural guidelines that are identified on the
front as revision, Septenber 2015.

Q Did you draft the revisions to this docunent?

A | drafted the revisions to this docunent.
However, there's no revision sheet here attached. The
revi sion sheet is the last page, and it's not incl uded
in this docunent, but it refers to revisions in
Sept enber of 2015.

Q And if you could please turn to page 2 and
there's a box at the top. If you could please read that

not e?
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A "These gui delines do not replace those
standards and conpliance criteria set by city/county
bui | di ng departnents and ot her governnent agencies for
permtting and usage. |If any contradiction arises, the
permtting governing body takes precedent."”

Q Can you tell me what that neans with regard to
t he gui del i nes being enforced by the association?

A I think it's a generic statenent that suggests
that they are the governing body for a certificate of
occupancy. So if there's sone contradiction that woul d
preclude themfromissuing a certificate of occupancy,
their rules would take precedent. Typically, structural
or sone other issues |ike that.

Q But not setbacks?

A. You know, it's generic here. There's been no
real issue that's conme up that | knew of before, before
witing this. And setbacks would -- it would have been
di scussed, | would imagine, if there was a contradiction
t hat was brought up by a nenber in the termof that, but
| don't know that that woul d have been an issue that
woul d have taken precedent.

Q If the ARB gui delines provided for roughly
t hree-foot side setbacks and a five-foot rear setback,
and the city code provided for roughly five-foot

set backs, would the city's five-foot setback trunp the
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t hree-foot ?

A " mspeculating, but I would say no because it
was consistent with the ARB guidelines that were
separate and distinct for how the devel opnent was
generated and provi ded.

Q Have you ever contacted or spoken w th anyone
at the Gty of Apopka building code -- departnent who
told you sinply that the setback was going to be

five-foot, and that's what they would issue their CO --

A No.

Q -- based upon?

A No.

Q If the city requires --

A. Never leading up to this docunent that we're

tal ki ng about.

Q What about thereafter?

A There was di scussi ons about setbacks, but there
was no precedent set one way or the other. There was
di scussi on between the city and the airport.

Q Do you know if the city ever granted a
certificate of occupancy for five-foot setbacks?

A | think that m ght have been -- | think they
m ght have granted it to Ass Mnkey, but |'m not sure.

Q Do you know why they did that rather than --

A. | have no idea if it's done. | never foll owed
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up to see if they got a certificate of occupancy.

Q But you were in contact with the city buil ding
departnent on nore than several occasions with regard to
requesting the city not to grant hima CO until he had
conplied with various guidelines?

A That's not accurate.

Q Did you ever speak with anyone at the buil ding
-- Gty of Apopka building departnent, such as Ray
Mar sh?

A Yes.

Q And did you discuss units -- the project going
on in units 27 and 287

A Yes.

Q What was the substance of that discussion?

A They were all witten down and all of the
nonconpl i ance i ssues that the ARB observed and i ncl udi ng
set backs. And it was nore of acknow edge --
acknow edgenent of these issues rather than requesting
anything aside from being aware of what the situation
was.

Q Did they take any positions that differed from
t he ARB?

A If they did, they didn't acknow edge it
outright to ne.

Q Stepping back a little bit, what is a setback?
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A A setback is where the construction of the --
where the structure is set back against the property
line of the |ot.

Q Now, does the building have to be flush up
agai nst the setback distance or can it be -- if it's
three feet off of the side, |I'm saying, does the side of
t he buil ding have to be right on that three feet or
could they build inside?

A There needs -- the standard is to separate
structures from one another and give a cl earance between
the buildings. That is a standard. The setback for the
front is at zero lot |ine.

Q And the sides would be at the plus three?

A. Ri ght.

Q "' m | ooking at page 5 on the 2015 revi sion.

And m dway through the page, it says X04 Architectural
Qui del i nes and Governing Authority Permtting. Could
you read that first paragraph al oud?

A "New hangar construction, interior
nodi ficati ons, and/or structural changes are exanpl es of
devel opnent that requires City of Apopka permtting and
approval to proceed. The city and county, where
applicable, authorities govern the conpliance and safety
standard necessary to construct or nodify facilities as

applicable. During construction official inspections
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take place that lead to a certificate of occupancy or
ot her applicable approvals. Owner is responsible to
obtain all necessary permts. Authority permtting
process is separate and distinct from obtaining Apopka
Airport Architectural Review and Approval."

Q So in accordance with this paragraph, is it
correct to say that you could get your certificate of
occupancy, but still need the approval of the Ol ando
Apopka Airport ARB or the board?

A Coul d you say that again, please?

Q In accordance with that paragraph that you j ust

read al oud --

A Yes.
Q -- is it true that you could obtain fromthe
Cty of Apopka a certificate of occupancy and still not

be in conpliance with the ARB gui delines?

A | don't think that that concl udes that.

Q Then what does that -- what does that nean?

A That authority permtting -- the authority
permtting process with the City of Apopka is separate
and di stinct from obtaining Apopka Airport architectural
revi ew and approval .

Q Is there any type of inspection or other work
that's done by the architectural review board that is in

excess of what the city requires to satisfy its
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| nspections |leading to a CO?

A They are separate and distinct and at the
di scretion of the ARB based upon each desi gn and hangar
as put forth on the application. Sone nay be nore
conpl ex than ot hers.

Q And in 2015, were the setbacks the sanme as you
stated before, roughly three, three and a half?

A. In ny recollection, the setbacks were the sane
fromthe tinme |, you know, purchased ny lot to the
current time. And | wasn't aware of all of the issues
fromthe hangars before that, before |I cane on, that
wer e al ready constructed.

Q kay. Can you flip through this and see if you
can point nme to setbacks?

A Not specifically. |t doesn't appear.

Ch, sorry. Page 1, "Architectural gquidelines
are also in place for building setbacks, interface to
utilities, easenents, interior and exterior drainage,
bui | di ng height/pitch of roofs."

Q Does the city or the ARB govern the safety
aspects concerning construction on the units?

A I think both.

Q What does the ARB guidelines -- what are the
ARB guidelines with regard to their role in safety at

the airport?
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A Pragmati c and prudent observation of design and
constructi on.

(Joint Exhibit No. 146 was marked for

I dentification.)

BY MR SMED:

Q Pl ease | ook at that.

A Sure. Ckay.

Q And could you tell nme what this is, please?

A It seens like it's an e-mail from ne based upon
sone proposed revisions to the ARB guidelines. One was
pai nting or over spray; the other one was cutting off
wat er, power, et cetera, to adjacent hangars.

Q Just right there, could you tell nme if that --
were these additions to the guidelines?

A They were proposed additions. | can't recal
I f they were adopted and put in. This refers to that
revi sion page being incorporated. So it seens to nme in
recol |l ection now fromdi scussing this one, which didn't
have the revision page, that because this was Septenber,
this was 2016, January, that the revision page nay have
been incorporated into the next revision that nay or nmay
not have been adopt ed.

I know there was a revision page adopted.
Whet her these two itens got incorporated, |I would have

to | ook at the updated version of that.
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Q And when do you believe that that -- you know,
the sheet with the changes that was at the rear of the
gui del i nes, do you know when that went into -- what
version did it go into initially?

A | thought it was the 2015, but it may have been
a later version.

Q Wul d that be 2015 or ' 167

A ' m not sure.

Q ' m sayi ng another date in '15 or --

A Yeah, there may have been -- it seens |like the
2015 may have been revised, it looks like. | don't know

if there's an earlier version than Septenber 2015. And
then this was -- or it's the sane version that got
updat ed and included the construction, building

I nsurance requirenents. So | would have to go back and

kind of review to see the evolution of that unless you

have it.

So | can't clearly answer your question. It
seens like it was -- fromthis e-mail, this was proposed
in January 2016. |If there was -- these got adopted and

the revision got adopted, it was probably in the next
ver si on.

Q And woul d those itens, let's say in the first
par agraph, these would be changes to the guidelines?

A These are proposed.
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Q Proposed changes?

A Yes, just informal discussion. W would have
to go to the guidelines and the neeting mnutes to see
I f they got adopt ed.

My recollection is | can't renmenber if they --
| remenber the issues. | can't renenber if we adopted
theminto | anguage. It seens |ike | proposed them

Q And they were trying to adopt them at the next
meeti ng?

A I think so. January 3rd. There's a neeting on
a Tuesday. | don't knowif it would be a January
meeting or a February neeting.

(Joint Exhibit No. 147 was marked for

i dentification.)

BY MR SMED:

Q If you could please take a | ook at that and | et
me know what that is, if you recognize it.

A It looks like a January '16 revision of the
architectural guidelines. GCkay.

Q If | could direct your attention to the first
page, please. There's four paragraphs, and |I'm pointing
you to the bottom to the fourth paragraph.

A kay.

Q If you could please read that al oud?

A This, "Architectural guidelines --

Veritext Legal Solutions
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A -- are also in place for building setbacks,
interface to utilities, easenents, interior and exterior
dr ai nage, building height/pitch of roofs, color and
upkeep standards. Below are 'general guidelines' that
address the main topics although designs, features,
speci al considerations froman Ower that are not
clearly delineated bel ow should be presented to the ARB
Comm ttee and Associ ation Board since they have sone
di scretion for approval."

Q Can you give ne sonme exanpl es of considerations
that are not in the guidelines but are the purview of
t he ARB?

A. Sonme wi ndows, | andscaping, skylights, doors,
and ot her considerations of that nature. Side
fi berglass material change versus a stone, for exanple.

Q And those itens that | -- that you just
menti oned, just so we're clear, they are not in the
gui del i nes, but they would be issues that woul d be
di scussed with the owner upon request?

A Typically when the applications cone in, it's
an interactive relationship with the ARB and t he owner,
and it's quite -- the history is quite informal wth
each owner | eading up to subm ssion for a reconmendati on

to the board for approval fromthe ARB
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So there's nunerous discussions that typically
go on in an informal basis, and then there's al so
conmuni cations of exchanges of e-mails |leading up to a
revi ew.

Q And on Exhibit 16, page 2, if | could direct
you to the top of that note and if you could read that?

A I's this Exhibit B?

Q No, it's not. It's not Exhibit B. It was
Exhibit B to his conplaint.

A Exhibit -- this is Exhibit 16? It says 147, so
| just want to nake sure I'min the right place.

Q On page -- pardon nme -- page 3. Wait, it's
page 2, but -- I'msorry. The cover sheet isn't
counted, so it's page 2 in the note.

A. Ckay. And the note, read the note?

Q Yes, please.

A "These gui delines do not replace those
standards and conpliance criteria set by city/county
bui | di ng departnents and ot her governnent agencies, for
exanpl e, OSHA, for permtting and usage. |If any
contradiction arises, the permtting governing body
t akes precedent.”

Q And if | could direct you to the top of page 6,
pl ease, the first paragraph, and this seens like it's

simlar to the 2015 version that you read aloud; is that
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correct?

A ['l'l have to read it.

Q Just --

A “Qui del i nes and Governing Authority
Permtting." W've read this before.

Q That's what | was asking. Thank you.

And this has an architectural review formon
the second to | ast page, page 10, and back on page 6,
there's architectural review procedural guidelines.

And ny question is: Does this architectural
review formrequire the subm ssion of any particul ar
docunment, draw ng, schematic for the building of the
hangar by a unit owner?

A. Yes, it is, whether or not there's a list here
t hat says specific what needs to be done, |I'd have to
revi ew t he docunents, but there's obviously an inherent
requirement to be able to present to the board and the
architectural review what they're proposing.

Q How does the unit owner obtain that |ist?

A I'd have to review these.

They submt their draw ngs, their construction
drawi ngs, construction duration estinmate,
materials...(reading sotto voce.)

They describe it and they submt draw ngs, a

desi gn package. |'msure it alludes to that sonewhere
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in here, but I'll have to reviewit to find out exactly.

Q Do you recall sending Ass Monkey, M. Al brecht,
correspondence with various lists of docunents?

A Yes.

Q Did those -- was there one -- nore than one
| etter sent to M. Albrecht in this regard?

A Possibly. | believe there were a nunber of
correspondence.

Q Do you know if the lists were changing
t hr oughout that process?

A Possi bl y.

Q I's that conmon with the ARB?

A. It depends on the docunents that we have to
review. W had very limted docunents to review. They
were changing and they were -- the docunents submtted
wer e changing and they were not formally submtted in a
| ot of ways, and we had to al so get docunents solicited
fromthe city.

Q So you went to the city, and what docunents did
you retrieve?

A We asked for the draw ngs.

Q Did they provide you --

A They couldn't provide it initially. They | ost
them And then they cane back and sonetine |ater

submtted sone drawings that | don't know if they were
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conplete or not. So we had various docunents that we
recei ved.

Q Do you know i f you corresponded with Ass Monkey
and told themthat their application wasn't correct at
t hat point?

A | don't knowif | said those words, but we had
di al ogue between Ass Monkey. And al so, the conpany t hat
hel ps managenent for the association had probably nore
di scussions with themthan | did. |[|'mnot sure.

Q And on the | ast page there is sort of an errata
sheet that shows the changes that were made during --

A Ri ght.

Q -- what periods. | nean, | nmeant to say during

vari ous peri ods.

A. Yes, that's the docunent revision and sheet
hi story.
Q Do you know, with that docunment revision

hi story, do they put itens that were clarifications
and/ or sone sort of change or alteration in the
gui del i nes?

A I don't know if there's any set rules here, but
you can see that there's various ones here. One is
typos, one is additions to the page. So | think it's an
open forumin terns of tracking the nodifications for

the revision history there.
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Q Thank you.

(Joint Exhibit No. 148 was marked for

I dentification.)

BY MR SMED:

Q Coul d you pl ease | ook at that docunent?

A Ckay. Thank you.

Q Could you tell me what this docunent is,
pl ease?

A It's the neeting mnutes fromthe board of
directors of the Apopka Airport Associ ation dated
January 6, 2016.

Q And if | could direct your attention to page 2,
it's nunbered in the upper right-hand corner.

And on page 2, with regard -- if | direct you
to the bottom basically the fourth sentence up where it
says "di scussed enforcenent powers." Could you pl ease
read that al oud? You can read the whole section if you
like, to put it in context.

A " St andards, Conpliance and Enforcenent,

Di scussion: Joel reported on docunentation submtted
previously. D scussed standards for skirting on
bui | di ng and proposed guidelines. Discussed lighting as
a related ARB issue and safety issue. D scussed
enforcenent powers and options avail able to the Board.

Joel suggested adoption of rules and enforcenent
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policy."

Q Wth regard to that | ast sentence that you
read, can you tell ne the substance of what the
di scussi on was regardi ng enforcenent powers?

A To nmy recollection, we were discussing the
exterior facade, as we call them the skirting on the
building. And | think that that was the -- that and the
| i ghting issues.

Leading up to this, | recall that the skirting
on the exterior on the buildings were not in good shape
in a lot of places. They were faded or needed paint or
needed replacenent, and | was trying to work with the
board to figure out ways that we coul d assi st the hangar
owners to get that up to cosnetic and architectura
standard for the airport.

Those included, but weren't limted to, can we
hire sonmebody in a common denom nator to assist in sone
way that would go around and help them Wre there
ot her options that we had, such as fines or
notifications that we could advise themto try to help.
So there was an open di scussion about those types of
requiremnents.

Q And on page 3 at the top, it says, Action item
Jimto neet wwth attorney to discuss enforcenent

options, ability to adopt rules, and ability to collect
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fines.
Was this enforcenent conversation or discussion
an ongoi ng conversation or was it relatively |imted?

A Wth regard to this item Jimtook the action
item and | honestly don't know that there was -- what
t he outcone may or nmay not have been.

Q If | go back up to page 2 of 3 to the section
starting with conmuni cations. "Di scussion:

Communi cations -- Geg. New ARB restrictions posted on
website." Do you recall what those ARB restrictions
wer e?

A | don't, but | can infer that it was
potentially what we were proposi ng about the paint over
spray and the utilities and water.

Q Do you renenber if that -- if the board of
directors' vote occurred on those issues prior to their
adopti on?

A Wll, didn't we -- didn't we acknow edge t hat

this was approved in one -- the guidelines, on one of
t hese?
Q | just didn't know what the new ARB

restrictions were.
A | think he's -- he's using kind of
wordsm thing, that | believe he probably posted the new

gui del i nes because he was in charge of the website.
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That's what | think it neant.

Q And with regard to the "Architectural Review.
Di scussion: CGuidelines including over spray and
utilities reviewed," do you know if that was ever
adopt ed?

A It seens to, because these guidelines have the
revision in there and we tal ked about the discussion
relating to that, so there should be sone
acknow edgenent. And that was consistent with this
January 3rd letter.

Q That they wanted to adopt it. |Is that the line
you are referring to?

A. That we brought it up, but I -- | have no clear
recoll ection of it, of the details of this, aside from
what you are show ng ne.

(Joint Exhibit No. 149 was marked for

I dentification.)

BY MR SMED:

Q Can you please | ook at that and tell nme what
that is?

A It looks like the neeting m nutes of the Apopka
Airport Association for Septenber 4, 2018.

Q And if | could direct you to the architectura
review section on the bottom of page 1, the |ast bullet

poi nt where it says "Mdtion: Architectural GCuidelines,"”
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could you read that, please? It follows over to the
next page a little bit.

A "To approve and anmend gui delines requiring | ot
owners to provide copy of contractor's liability" and
name -- nane association -- "and name associ ation as
additional insured with minimum$1l nmllion of coverage."

Q And after that it was notion by Eric Strong,

second by Jan Potter, and vote: "Unani nous by nenbers
present"?

A It says contingency approval.

Q ["m | ooking --

A Yes, by Eric, then second by Jan, and then
unani nous by nenbers present. Vote was unani nous.

Q Do you know when you had or was there a
di scussion regarding the contractor's liability
I nsurance prior to this vote?

A My recoll ection about this issue is that it was
a revision of what was existing in place, and we reduced
the anount of limts and we clarified to nake sure if it
wasn't in there previously -- and | can't recall -- to
make sure that they -- that it was clear that the
contractor's insurance naned the association as an
addi ti onal i nsured.

Q Do you know if there was notice provided to the

unit owners prior to this vote?
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A | believe there is -- it was there. | believe
it was there as a requirenent. Wiere we pointed it out
or where it is or what the requirenent is, |'mnot sure,
honest | y.

Q And this is the first tinme that contractor's
liability insurance was approved, correct, and inserted
in the guidelines?

A Not that | recall. | think there's always been
an inherent requirenent for that, if not specifically
stated, because that's a statute of the Florida | aw that
t hey have to have that insurance.

Whet her those limts is what the issue was,
because | think the limts in the statute are |ess than
what we m ght have required. | can't renenber the
limts.

Q And on the second page there, there's a
di scussion with regard to doors, and you di scussed the
general requirenent for doors, it's stated.

And do you know if guidelines regarding the
doors were ever adopted and incorporated into the
gui del i nes?

A | don't know if explicitly, but by reference
and probably by the plat, the draw ngs of the
devel oper's plat and governi ng docunents with the city

with the inherent use of -- of an airport, so | would
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defer to those docunents.
For this neeting, | don't know what that
di scussi on of doors was.

Q Wul d you general ly have been included in that
since it was your -- your -- the ARB was essentially
you, correct, there weren't other nenbers?

A There were adjunct nenbers that | would refer
to that were not particularly naned as a conmttee, but
this was brought up by others. | don't know what it was
related to, what requirenent it was. This is generic.

Sorry. It could have been side of building,
front doors, | don't know.
(Joint Exhibit No. 150 was marked for

i dentification.)

BY MR. SWMED:
Q "Il hand this to you. Can you tell nme --
A. It's been a while since |I've seen this.

Q Can you tell nme what that is?
A It's appears to be a 2018 revi sion,
Sept enber 2018 revision of the Apopka Airport
Qui del i nes, Architectural QGuidelines and Procedures, a
bl ack- and-whi te copy.
And there's an architectural review formin the
back that has sonmeone's signature on there, but the rest

of it is blank and there's no revision sheet.

800-726-7007

Veritext Legal Solutions

305-376-8800



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 59

Q If you could | ook at page 8? The pages are in
the | ower --

A Correct, page 8.

Q | don't knowif we're | ooking at the sane
thing. M page 8 says architectural guidelines,
Docunent Revi si on Sheet History.

| apol ogize. It was page 7.

A Sure. Sane docunent ?

Q Yes, sir.

A kay. It's page 7, revision. And we were
referring to 8, but it's 7 now?

Q Yes.

A. kay.

Q And the revision sheet history is nunbered.
Coul d you go down to nunber 6 and read that to ne,
pl ease?

A Septenber 17th, 2018, pages 10, 11, "Updated
| nsurance section: Reduced builder's risk insurance
froma m ninumof 500K to 250K m ni num Added section
on contractor's insurance including m ninmminsurance
limts and inclusion of OAAA as additional insured with
an ACCORD certificate evidencing coverage."

Q From that, do you believe that that was the
first time the contractor's liability insurance was

added?
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A No. | think because it's a Florida statute and
this is a requirenent inherent to the State of Florida,
as a requirenent, it was probably a clarification to
hel p the owners understand what their obligations were.

Q Prior to this, what were the obligations?

A The sane. | think to clarify, the nam ng of
t he associ ation was probably the clarification here, not
the --

Q Where did you -- oh, add the QAAA as an
addi tional insured. 1Is that what you are referring to?

A Yes, sir.

Q Do you recall what the contractor's liability
Il nsurance m ni nuns wer e?

A. | think they were higher because | recall a
di scussion about this that -- with the board, whether it
was informal and/or formal, that it didn't need to be
that high and it nay be encunbering unnecessarily the
appl i cants.

Q Just sone general questions that you could | ook
at the '18 version or fromnenory, if you recall, but do
you know if the ARB guidelines limt a roof to one peak
specifically?

A Do what ?

Q Do the ARB guidelines Iimt a building to

havi ng one roof peak?
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A By virtue of the setback requirenents, it would
requi re that.

Q Expl ain that to ne.

A I f you have a setback requirenment of three feet
on the sides, then a building has to be separate from

anot her bui | di ng.

Q Yes.
A So there woul d be two peak requirenents.
Q For two separate buildings; correct?

A Yeah, but they would be --

Q Does it -- | nean, but what about on one
bui | di ng?

Is his building -- do you believe it's one
bui |l di ng or two?

A The peak requirenents are 12:2 for a single or
a double -- a single or a large -- whether it's a single
or a large building, the requirenents are the sane.

Q Is there any specific limt as to the facade,
the way that a building | ooks at a frontal elevation in
t he gui del i nes?

A Just sone el evation cosnetic requirenents.

Q Do you know if they require -- with regard to
setback, is a building required to be centered on the
| ot ?

A By the setbacks, it's zero on the front,

Veritext Legal Solutions

800-726-7007 305-376-8800




© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 62

typically three on the sides, and five on the back. So
it would not be centered on the lot. It would be
centered on the ot with the ot line in the front zero.

Q kay. To your know edge, with regard to
builder's risk insurance, can you get an anount that is
greater than the value of the materials on the project?

A | woul d assunme you can purchase a builder's
ri sk insurance policy for whatever value you like, that
Is, as long as it covers the m ni nrum

Q The what? |'msorry.

A The m ni muns.

Q Thank you. Do you know if the ARB gui delines
preclude the use or putting up of signs on your hangar?

A. | can't renenber the details of the signage. |
had di scussions with the ARB about signs that are pl aced
on a lot for sale, but | don't know that there's a
prohi bited requirenent for the signs or a standard right
now, but that would be -- that would certainly be over
t he auspices of the board of directors and the ARB to
review and ensure that it neets approval.

Q Does the ARB regul ate drai nage i ssues?

A It regulates the guidelines for the drainage
requirenents.

Q Does the ARB have the authority to pl ace

gui del i nes upon the interior of a hangar?
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A Yes.

Q And what type of regulations would that be?

A "Il give you an exanple. The drainage for
contai nnent for oil and -- that would be one. Sone
requi renments, yes.

Q Wth regard to signs, if the Apopka Air
District Code permtted signage, however |imted, would

that be permtted on a hangar at the Ol ando Apopka

Airport?

A "1l defer that to the board.

Q So you just don't know about signage?

A Vell, | don't know if they permtted it and if
it's on a hangar. | really haven't dealt nmuch with
t hat .

Q During your tenure, you didn't really deal with
signs?

A No, not really. | did with the signage, as |
menti oned, for the lots. They asked ne about sone
standards for the |l ots and sone guidelines that we can

adopt or what we should do for a |lot for sale.

Q On a vacant | ot for sale?
A Yes. That was the only real issue | dealt with
on that.

MR SMED: It's like 12:15 right now. Are we

going to take a little bit of a break? And then I
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can hopefully -- hold on one second.
(Di scussion off the record.)
BY MR SMED:

Q Do you know if the devel oper was able to hand
over the devel opnent to the association wthout any
archi tectural guidelines?

A Well, my understanding is inherent to the
devel opnment with the city. As it states here, there are
plats and drawi ngs for conpliance that is handed off --
that is established by the devel oper. That becones part
of the basis and foundation for the guidelines. So it's
with the city, whatever the plat and the draw ngs stated
at the city would be al so.

Q The initial guidelines?

A. Yes, and it would evolve fromthere.

Q Do you renenber when your tenure as the ARB
chai rman, when it term nated?

A I have an e-mail sonmewhere. | believe that I
notified them and I'"mgoing to say it was circa |ate
2018, maybe early 2019. And | would -- | would not
necessarily attend, you know, routinely, neetings after,
say, 2015, '16. If they would notify me with
correspondence or if an issue cane up or an application,
| would react to that.

So ny answer is | think |ate 2018, 20 -- early
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2019, but | can find out nore specifically if you
needed.
MR SMED: COkay. | think we'll take a break
now. Go off the record.
(A luncheon recess was taken from 12:16 p. m

until 1:18 p.m)

MR. SMED: Let's go back on the record, please.
BY MR SMED:

Q Now, while you were the ARB chairman, you were
very involved in the process with Ass Monkey with regard
to their building project and then trying to get
approval ; correct?

A. Wrking with themto work towards approval,
yes.

Q And when did you receive the initial copy of
his pl ans?

A My recollection is the first tine | saw it was
sitting in his hangar with himand Dave Larson; that we
were reviewi ng his plans that were never submtted at
that tine to the association. W were just reviewing it
at his hangar, first tine.

Q Did you have the application form--

A No.

Q -- prior to that tine?

A No.
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Q And | don't know -- I'msorry if | msstated
what you sai d.

Do you know t he approxi mate date or --

A I think it was circa June of 2018, but that's
kind of ny recollection. | would have to go back and
| ook at the exact dates.

Q kay. | think you --

MR. SMED: Actually, we can mark this, please.
(Joint Exhibit No. 151 was marked for
I dentification.)
BY MR SMED:

Q If | could have you | ook at that and tell ne
what that is, please.

A. It looks like a City of Apopka Certificate of
Cccupancy dated August 26, 2019.

Q You previously testified that you thought that
your tenure with the ARB ended in '18, but | thought at
one point you said nmaybe '18 or '19?

A Ri ght.

Q Do you know if you were still on the ARB when
this was issued?

A This is the first time | have seen this. There
may have been sone hearsay about it, but | never had any
val i dation or saw this.

And |'m not exactly sure when | ended ny -- ny
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date, but | just recalled it seened to be early 2019.

Q What does it take to get a COfromthe Cty of
Apopka? What is their process?

A Well, there's an application and they do
I nspections and a revi ew.

Q And is it that the ARB does other inspections?

A The ARB has ot her guidelines since the
begi nni ng of the devel opnent that has stayed in force
and been inproved upon with respect to clarity over the
years.

Q So when you say clarity, there's been no new
gui del i nes?

A. Pretty much the guidelines are what they were
fromthe beginning when | built ny hangar in 2005.

There's been clarifications |ike, for exanple,
what the insurance requirenents mght be, to clarify it,
but no substantive changes that | see.

Q When you built your hangar, did you have to get
approval fromthe ARB or whatever commttee at that
time?

A Yes. It was nostly the devel oper, though.
There was no real huge association board of directors.
The devel oper was the board of directors so he had kind
of ommi potent oversight, if you can understand that.

Q Did he give you sonething in witing telling
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you you had approval or nmet with --

A You know, | can't renenber. He gave ne -- he
didn't give ne anything in witing that | couldn't do it
that | recall, either.

Q So that's a little bit different than now.

A Yes. W adopted a nore -- with the association
in place, and | don't know what year they really -- the
devel oper changed to the board of directors and the
first officers, but it evolved as you woul d expect in a
nore, you know, clear and formal process.

Q Whenever | say sonet hing about your tenure, |I'm
not tal king about after the date that you, you know,
term nated your relationship, just on that, on the

ARB - -

A Ckay.
Q -- just for purposes of these questions.
Have you seen -- strike that.
Did you -- did you watch and keep an eye on the

construction that was going on on lots 27 and 287

A Not religiously.

Q How often did you --

A. If I was available there, | would take a | ook
at here and there, but | was nore interested in engagi ng
t he owner than seeing what was goi ng on because that was

al ready in process.
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Q Have you seen the inside of the building as it
currently stands?

A No.

Q Have you seen any photos of the building?

A. | nsi de?
Q I nsi de or out.
A. Wll, | drive by the outside and | see the

bui | di ng out si de.

Q But have you seen any phot 0os?
A No.
Q Do you have an understandi ng of how the

buil dings are structurally standi ng?

A. I think | have a general understandi ng of how
the buil dings are structurally standing.

Q And | nean, as one unit, do you have an idea of
how Ass Monkey put that together, how it was built by
his -- by Mesco?

A Are you tal king about the building on |lot 27 or
are you tal king about the building on | ot 28?

Q "Il say on 27 and 28. Do you believe that
they are attached?

A |'ve seen them physically attaching it. At the
time that they were doing the welding and attaching, |
observed that.

Q And was -- if | called themgirders, the big
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| -beans that wap around, were they wel di ng those
together or were they wel ding ot her sides?

A From ny observations, there were two structural
buil dings that they -- they had what we'll call steel
tabs or plates that they would cut and they would apply
to each building and weld it in the field.

Q Is there a problemw th that in your opinion?

A Fromny opinion, if there was an engi neered
design, if there were specifications and tol erances and
wel d techni ques played out and an engi neering draw ng
t hat said these cone together as one, and they were
approved and they were installed by certified welders
that are conpliant with the procedures, then | woul d not
have a probl em

Q Do you think that the city -- | would assune
that the Gty of Apopka inspected the structural nature
of the buildings; correct?

A | don't know, but | would be surprised because
| never saw any draw ngs.

Q Do you know if a structural engineer ever cane

to the prem ses --

A | don't know.

Q -- to --

A | don't know.

Q -- evaluate it?
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A I don't know.
(Joint Exhibit No. 152 was marked for

I dentification.)
BY MR SMED:

Q Now, isn't it true that you had the plans prior
to June 5, 20187

A Not that | -- if that was the date that | net
wth Ass Monkey, | amnot sure | had any plans because
|'"ve never felt that | had a full set of plans that
represented what the intentions were to build.

Q kay. If you could take a | ook at that, and
just generally, tell nme what that is?

A. Attorneys at |law, attorneys at |aw,
prof essi onal organi zation, a mail delivery to Ass
Monkey, May 29, 2018... has inforned us that Ass
Monkey. .. (reading sotto voce.)

Q Ckay. So this is a letter fromthe attorney;
correct?

A Yes.

Q And isn't it true that this letter basically
outlines sone issues with the unit owners, the way that

-- the manner in which they were proceedi ng on vari ous

Itens?
A Right. It says "a unit owner shall nmake no
changes or alterations to any exterior wall, w ndows,
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structural or |oading bearing walls or color of any
exterior wall or awning w thout first obtaining approval
in witing fromthe association board of directors.™

So that's one paragraph out of this whole thing
that | eads to that.

Q If you went up one paragraph, could you read
that, please, where it starts with nenbers?

A “"Menbers of the board visited Unit 28 and Unit
27 this week and discovered that the exterior of Unit 28
I's being nodified to expand the hangar onto Unit 27.
Upon inspection it was noted that footers had been laid
and concrete is being poured as we speak. The expansion
appears to conmbine the two units by constructing one
| arge hangar with a single roofline. The construction
pl ans rai se several |egal concerns for the Association,
and demand is hereby made that the use be discontinued
| mredi ately such tinme that the Association has revi ewed
and approved the nodification.” Ckay.

Q And so, it says -- basically, it appears that
the attorney had a copy of the construction plans prior
to June, at |least on May 29th, if not earlier?

A Where does it say that?

Q On the paragraph that | had you read above the

exterior wall, second to |ast paragraph on the first

page.
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A There is no allusion that | see that suggests
that they had the draw ngs.

Q It says "The construction plans rai se severa
| egal concerns,” so | assuned that they were | ooking at
t he pl ans.

A Construction plans. Maybe they were | ooking at
-- | don't know, because this -- | think this was
probably before | got involved, but...

Q Did you get involved before the |awers?

A | believe that this went out probably in
parallel to them acknow edging and telling nme what was
going on with that; that they started construction and
they didn't have approval. So I'mnot real clear on the
tinmeline, but that was ny recollection.

But it also says that they could have -- if he
had plans on the site, he's obligated to put plans on
the permt site. They could have had plans there. But
the first tine | ever saw plans that | renenber is
sitting down in his hangar with hinself and his
representative. That's ny recollection.

Q But you don't know exactly what date that was?

A | probably do fromny docunents that | revi ewed
after that neeting.

We cane to sone understandi ng of what was goi ng

to happen, and | docunented that to Ass Mnkey and |
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docunented it to the board, a copy. So there is a
record of that date.

Q On the second page of the letter, on the second
paragraph that starts the alterations and i nprovenents,
it says it "appears to violate the 10 foot side setback
requi renments in place for the condom nium"”

A "The proposed path of construction appears to
violate the 10 foot side setback requirenents in place
for the condom niumas set forth in the |and use pl an
approved by" the Gty of Olando [sic].

| don't knowif that's a typo, but there's
anot her m stake over here that says that it appears that
they were constructing a single roofline, which they
didn't, so | guess naybe there's sone inferences or
typos here or just errors. |'mnot sure.

Q How do you define roofline? Wuldn't that be a
single roofline if you went up and down and up and down?

A The expansi on appears to conbine the two units
by constructing one | arge hangar with a single roofline.
That's what I'mreferring to.

Q And coul d you define a single roofline?

A. One structure, one roofline that has a
designated pitch, that has a desi gnated peak.

Q When did you first see the construction

proj ect?
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A | think -- | can't remenber if it was before
the neeting that | had at his hangar or at that neeting,
but | just recall being advised by a phone call or
e-mail or sonething, if I could take a | ook at this.

And it may have been that on an off-day that |
cane to look at it, then met him or if it was the sanme
day | net him But it was right within that period of
time, wthin days or so, that | becane aware of it. So
| think it was after the date of this letter

Q Was it in May or April?

A I think it was June.
Wait a second. | think it was June, June
sonmething. | can probably give you the exact date with

alittle research.
| alluded to it in sonme of the docunents you
probably have, when | wote the letter after ny neeting,
and the letter after our neeting states the date that |
was there to Ass Monkey.
(Joint Exhibit No. 153 was marked for
i dentification.)
BY MR SMED:
Q Can you tell me what this is?
A This | ooks Iike an e-mail from nme regarding
sone of ny observed issues. "I took a |look at the

drawi ngs and have a nunber of concerns as you do."
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This seens |ike sonme of ny first
post -i npressions of when | first | ooked at the building,
whet her or not -- so June 4th.

So | imagine, | don't know the exact date,
probably subsequent to this that | was supplied a copy
of the draw ngs or whatever draw ngs were avail abl e.

Q Doesn't it say, "Okay, you got ny attention. |
took a | ook at the draw ngs"?

A Yeah. |In other words, sonebody woul d have
supplied ne a set of draw ngs.

Q And that woul d have been on the 4th, June 4th
or before?

A. June 4th, | would say. Let ne see. |Is there a
previ ous one that's set?

So this appears to be the circa date when |
first saw the drawings and | | ooked at the draw ngs and
probably prior to ny neeting with Ass Mnkey.

Wait a second. |I'mjust not sure. It may have
been post that day.

Q You spoke with Ray Marsh at the city buil ding

departnent; correct?

A | tried to. | eventually got ahold of him I
bel i eve.

Q It says "I've discussed.”

A “I'"ve discussed this with a ... city official
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today and | eft nessages for Ray Marsh." That's what |
di d.

Q Do you recall what county or city official you
spoke with?

A I think the assistant to M. Marsh.

Q And do you renenber the substance of that
conversation?

A | was -- the nessage was | wanted to talk to
hi m because of sone nonconpliance issues, that we didn't
recei ve an application or that | found out was goi ng on
wi th some construction wi thout -- w thout ARB
approval -- wi thout board of directors approval is kind
of my recollection.

Q And did you contact C ndy N elson, the chief
pl an exam ner at Orange County?

A “"Cindy N elson, chief plan exam ner at O ange
County. Discussion regarding relationship of Gty of
Apopka to Orange County with respect to the approval and
ARB conpliance. In short, confirmed that the Gty has
uni |l ateral authority."

Q What was your understandi ng of that?

A Wth their permt, they have authority that is
separate and distinct fromthe ARB gui deli nes.

Q So if it has unilateral authority, were they

saying that the ARB didn't have any authority?
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A No, not at all. They are saying that we're
separate and distinct and that the guidelines that the
ARB and the devel opnent for the airport have are
different and distinct fromthe city. That's, you know,
not necessarily conplete. It's just there's sone
distinctions there that they point out; that their
permt requirements nmay be different.

Q What was the substance of the discussion?

A | mean, fromwhat | renenber it's just --
during that tine, there was construction that noved
ahead w t hout associ ation approval and a review. So |'m
sure that was the basis of the discussion.

Q And you contacted David Mon, the director of
pl anni ng and zoning for the City of Apopka?

A | probably talked to himand others. "David
Moon, director of planning/zoning. Reviewed the itens |
outline above. He said he would look into it, but I
al so took the liberty on behalf of the city to invite
himor an alternate official fromthe city to attend the
Tuesday neeting. "

That was probably the neeting -- the Tuesday
nmeti ng.

“I felt this would be the way to cut through a
nunber of the conpliance issues |I've outlined, get

I mredi at e and di rect feedback, but nost of all engage
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the city. Another reason would be to start the path
toward resolving the di sconnect between airport and city
regardi ng a nunber of the conflicts that are in effect.”

Q What was that di sconnect between the airport
and the city regarding the nunber of conflicts?

A Wll, | nmean, the thene has been that the
Apopka airport -- the Ol ando Apopka Airport has
architectural guidelines that are required to be adhered
to. They may be different than what the city requires,
and those two can conflict.

So it would be nuch better for the association
and the city to work in consort better and conmunicate
better.

Q And back to our little analogy with regard to
setbacks. |If the setbacks are 3 foot for the ARB,
roughly, and 5 foot for the city, does the city
unilaterally control that issue?

A No. That would be the -- the requirenent of
the architectural review guidelines wiuld set precedent
for that.

Q And have peopl e building hangars gotten their
-- gotten their COs with 3 foot as opposed to 5 foot, in
your experience?

A On the side or the back or what?

Q The side. The rear is 5 foot, but the side.
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A Not in ny tinme during the architectural
chai r manshi p.

However, there's probably instances where -- |
mentioned to you a corner lot. They have allowed them
some leeway with respect to the property Iline.

Q You contacted several individuals at the
muni ci pal |evel. Wat was your -- what was the purpose
of you contacting them specifically regarding 27 and 28?

A | observed a nunber of non-conpliance issues.
The buil ding had started construction w thout approval.
There was issues that we weren't even aware of. W
never saw the drawi ngs early on, until just the eleventh
hour after construction started. So it was prudent of
nme to make that aware to the city as well.

Q And you felt if they conbined the buildings,
"Il just say wwth a single gutter and a downspout, that
that woul d constitute one single building?

A There were no drawings to reflect that.

Q If you | ook at the observed issues and proposed
resolution, the third bullet point down, you state "If
that is the case, | feel they should each i ndependently
neet all the requirenents of a single hangar."

A There were a nunber of things going on at that
time, and I'm-- and | believe -- | can't renmenber if

this is before or after the neeting with Ass Mnkey.
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But with the neeting with Ass Monkey, we were receptive
to try to work out a sol ution.

And | believe we worked out a sol ution when |
| eft that neeting whereby he would conply with the
architectural review guidelines setback, which he
acknow edged, and he woul d nove the hangar, which would
not cause hima lot of pain and grief at that tine,
because only the slab was done. He would have been able
to neet the guidelines and we woul d have allowed himto
have the two separate buildings neeting the setback
requi rements and then put a breezeway in. That was kind
of how we wal ked away, and that was --

Q So you're basically saying nove it back three
feet to the side?

A Move it back to the setback requirenents. The
slab was still there. They can do that. It was a
sinple thing to do at that tine.

Q But he woul d have had -- so part of that slab
woul d have been in the breezeway you're referring to?

A No, no. There would be -- there would be two
hangars as it is right now He'd nove to neet -- he'd
nove to neet the setback and we would all ow him an
exception to put a connection in between, a breezeway.
That woul d have been the exception.

Q So not a breezeway fromthe front to back; a
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breezeway going east/west, | think that is, on that --

A Correct.

Q -- taxiway?

A That's right. That was kind of the initial
| dea.

Q Where woul d that | eave the foundation that was
pour ed?

A | renenber the foundation. He would have to
nodi fy sonme of the anchor bolts that were already there,
and he understood that, to ny understandi ng.

Q Was the concrete poured at that tine?

A The sl ab was poured.

Q And so that slab, was that flush up against the
ot her buil di ng?

A Pretty nmuch. Not flush up against it, but I'm
going to say ten inches or sonething, whatever that gap
was.

Q And then with regard to ARB, do they govern
doors on the hangar?

A They have the -- they have the ability to
revi ew doors on the hangars, yes.

Q And are there specific doors or requirenments
that you can advise ne of ?

A Looki ng for consistency with respect to the

devel opnent, and the consistency is to have a hangar
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that allows the ingress and egress of aircraft. And

t hey have hangars that allow -- doors that are al so

al l oned for individual ingress and egress inside and out
of the hangars.

Q So all doors don't have to permt the entry of
a nomnally-sized aircraft?

A The front shoul d have an airport hangar door
that allows the ingress and egress of an aircraft. That
I's the intention.

Q And in his case, he has a hangar door, correct,

on the hangar to the left?

A Ri ght.
Q Il think it's 28, reversed.
And now he al so has a door on the -- | guess
It's --

A 27.
Q 27, thank you. On 27, he has a door on 277
A Yes.

Q And if that was just for himto enter into the
hangar, would that be consistent with the guidelines?

A At the time, no. It's identified as
nonconpliant at the tine.

Wul d there have been an exception if we

reviewed it? Possibly, but we didn't get that far.

"1l volunteer that.
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Q When does -- when does the ARB, you know,
determ ne whether to grant an exception or variance?

A Typically prior to nmaking a disposition to the
board, when the ARB chairman interacts and works in good
faith with the individual that is proposing a change,
nodi fication, alteration or sonmething that woul d be
applicable to their |Iot and hangar. And during the
course of that prelimnary review, we would go over
details. That was never a viable option with Ass Mnkey
for whatever reason.

Q What was your reason that you felt you couldn't
deal with Lawence or Ass Monkey?

A. It was obfuscation and it was a | ack of good
faith comruni cation in nmy opinion.

Q Do you know David Larson other than in passing

on this project?

A I met himnmaybe once or tw ce when he used to
own a hangar at the airport. | looked at his aircraft
before. | was interested in his aircraft, not to

purchase, but interested in the aircraft.
Sol think I met himbriefly once just as an
acquai ntance and part of the airport. That was all.
That was ny only interaction wwth himprior to that date
that | nmet himat Ass Mnkey's hangar.
Q Do you recall that he -- that M. Larson had
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been advi sing the board, as well as ARB, that he had
subm tted an application and plans prior to the end of
May 20187?

A My understanding fromthe history before |
becane i nvol ved and seei ng sone ot her docunents was
there was indication that sonmeone, whether it was himor
not, supposedly tried to submt or submtted or
suggested they submtted to the associati on sone
docunents, whatever neans. Ws it through the e-mail or
was it through the website, | just don't know. | never
received it. The board indicated they never had
reception of that.

So there was sone indications about that, but
that was history that I'mnot really famliar with, just
from hearsay. | never received anything, any fornal
submttals that | recollect.

Q Were you at the -- do you know if you were at
the June 5, 2018, board neeting where --

A Oh, go ahead. June 15th?

Q June 5t h.

A June 5t h.

Q May 29th was the letter fromthe | awer.

June 4th was the e-mail.
A Was that June 5th neeting when David Larson

presented on behalf of Ass Monkey sone ot her sets of
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dr awi ngs?
Q One second. |1'magoing to answer that. One
second.
(Joint Exhibit No. 154 was marked for
i dentification.)
BY MR SMED:
Q These are the neeting mnutes from6/5/ 2018, if

you coul d take a | ook at them please.

A kay.
Q And do you recall if David -- I'msorry.
A kay. |I'mtrying to recall my tineline,

because | thought it m ght be at the hangar the 5th, but
this suggests it may have been earlier in My, probably.

Q | was going to ask if you --

A This is the neeting mnutes fromJune 5th. |
believe I was not in physical attendance, but in
probably tel ephone attendance at this neeting.

Q Okay. In | ooking down, | believe we were
readi ng an architectural review. Could you please read
fromthe bullet?

A Sure. "Discussion: Unit 27/28: New hangar
construction. Omer of |ot 27/28 present to di scuss" --
"present to discuss |ack of approval.

Bui | der/consultant presented e-mails that he clains to

be evidence that he reached out" to "the association."
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Ckay.

"Joel spoke to the owner via phone and
di scussed distinction between single building versus two
di stinct buildings." Ckay.

"Di scussed roofline and doors. Asim suggested
owner submt the formal request to conmittee along with
hi gh-resol uti on plans. Discussed associ ation records
I ndi cati ng unpai d assessnents and property viol ations.

Di scussed fire sprinkler systemrequirenents.
M. Larson to submt application and plans."

This is maybe a different neeting than | was
first thinking about.

Q On the issues -- on the issue of the fire
sprinkl er suppression systemrequirenents as well as the
I nterior restroons being ADA conpliant, do you renenber
deferring to the city on those two issues?

A Most |ikely. They are clear. W want to nmake
sure that they are present, but the city issues the
permt requirenent for the fire sprinkler system and
does the inspection for those.

Q Do you recall if the day after 6/5 and this
board neeting, Ass Monkey submtting an application and
a full set of plans?

A | don't knowif this -- if it was this neeting,

but nmy recollection of the sequence of events were that
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we net at his hangar.
Q And was that your first involvenent, because
you said when "I" got involved. | just saw you -- |

envi si oned you from sonehow at the outset, but you said

when "I1" got involved. Ws that after the | awer?
A. | believe so, but I"'mnot sure if that was in
consort with that. |If they sent this letter out, | did

not review it before it went out. That's what | can
tell you. Wether nmy opinions or input was part of
that, that could be.

But the sequence that | renenber is that | was
advi sed about a construction starting w thout
application, all right, involvenment with the ARB or the
association. | potentially went by before that tine,
but we set up a neeting with Ass Monkey and | attended
that neeting with himand his associate, David Larson.

That was ny real first understandi ng or
I nvol venent intimately with that design. | may have
| ooked at the plans prior to that and had sone face
val ue observations, but that was the first time |
started looking at it. Walking into it, |I knew what a
| ot of issues were, and it was pretty evident about the
non- conpl i ance i ssues and the | ack of approval and
revi ew

So we had a discussion there. The di scussi on
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suggested that he woul d nove the hangar sl ab and
construct it in conpliance with the setbacks. And we
tal ked about a breezeway, and he would submt the design
for a breezeway because | acknow edged to himwe woul d
probably be able to approve a breezeway and keep those
bui | di ngs separ at e.

Since that tine, after that occurred and after
| acknow edged those in an e-mail to him | believe, and
to the board of what the agreenents were, the next step
that | renmenber is that there was a board neeting and
M. Larson was there. | don't knowif M. Al brecht was
t here because | was on the phone, as | recall. And they
were presenting another set of plans.

And the other set of plans showed, it | ooked
| i ke, one building, and everybody seened to be pretty
happy about that. But as you dig down into the plans
that they submtted, it was apparent, and | pointed out
subsequently and docunented in a letter to the board and
to M. Albrecht, that this appeared to be what 1'll call
a fal se elevation that suggested there was one unit
facade, but when in actual reality there were two
bui |l di ngs behind it. And | pointed that out.

So just to get to your question about the
application, after that | believe that they suggested

they were going to go and nake a formal application to
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-- what's the nane of the project nanagenent conpany,
Matt Jones' conpany? Specialty Managenent, and nake a
formal application. And that's kind of how | renenber
t he sequence.
MR. SMED: We can mark this, please.
(Joint Exhibit No. 155 was marked for
i dentification.)
BY MR SMED:
Q Take a |l ook and tell ne what that docunent is.
A Right. This was, | think, when they went to
Speci al ty Managenent subsequent to this neeting; that |
bel i eve either Ass Monkey, M. Al brecht or David Larson
went down to Specialty Managenent and submtted this
application and sonme docunents.
Q Is that application conplete?
A Well, it's just not conpl ete because there's
not hi ng behind it, and there's -- but this --
Q And doesn't it say beneath proposed
changes/additions, it's marked addition; correct?
A Well, the date was 6/9 and then changed to 6/6.
The details, "50 by 50 addition to hangar 28,
same col or, sane eave height, will have faux finish
stone on the front to match."
“"Addition neets all the requirenents on the

list of architectural guidelines. No balconies. No
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exterior protrusions. Apron will match existing aprons
i ncluding yellow paint |ine."
So what is the question?
Q The question -- ny question actually was going
to be, beneath where it's marked X as addition, a couple
par agr aphs above from where you were readi ng on the

description --

A Yeah.
Q -- it says "Please describe the proposed
changes/additions in detail. Attach a plot plan or

drawing if it would be helpful to the description.”

So you only have to attach a plot plan if it
woul d be hel pful to the description, just subjectively?
A. This has no signature. It has inaccurate
I nformation about what was submtted, and it suggested

It mght be an addition, which may or may not be
nonconpliant at the tine because they have to provide
enough drawi ngs for us to evaluate it.

But -- so this is a docunent with a formthat
wasn't the architectural guidelines docunent that was in
force at the tine.

Q But you recall that they were supposed to go
over to Specialty Managenent to obtain an application;
correct?

A | renmenber they were supposed to go over there

Veritext Legal Solutions
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to submt an application.

Q And do you see --

A But -- but these are published online. It's
al ways been online. They are available to all the
owners, and so that's the segue to be able to obtain
t hose docunents and fill them out.

There was -- the reason to go over the
Speci alty Managenent was exceptional in my opinion.
They coul d have done it e-mail or however.

Q | nmean, could -- do you know if Specialty
Managenent provi ded Ass Monkey with the wong --

A No i dea.

Q -- application?

A No i dea.

Q That they m ght have given himthe 2012
gui del i nes and application?

A No idea, no idea. |'mjust looking at this
NOW.

In ternms of that, | recall |ooking at this way
back then, but those guidelines since the inception have
been online, available, and updated accordingly. And I
don't know what transpired, who went over there.
wasn't involved in that.

Q You never received a contact from-- directly

from Speci alty Managenent advising you that they had --
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A. VWll, we discussed it.

Q Were the plans given to you by Specialty
Managenent ?

A Some plans were given to ne.

Q Was that -- did you get hard copies or was it
via e-mail?

A | can't renenber. Probably e-nmail.

(Joint Exhibit No. 156 was marked for

I dentification.)

BY MR SMED:
Q Can you tell nme what this apparent e-mail is?
A Okay, | guess. |I'mnot sure of the dates here.
Ckay.

Q So did M. Albrecht provide you with a copy of
the plans and docunents, an extra set?

A Not that | recall.

Q Do you ever renenber receiving the rolled up,
full-sized plan?

A No, | did not, that | recall. Most of, if not

everything, was in e-nail.

Q Did you have another neeting after that to
revi ew what he submtted at that time on, | believe, the
6t h?

A | had one neeting. I'mtrying to focus in on

what the date was, at Ass Mnkey's hangar, 28.
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And then after, we agreed to the breezeway.
There was a change. And it says here he dropped off the
pl ans to Specialty Managenent. He dropped off the
application and plans to Specialty Managenent.
| remenber that Ass Monkey, M. Al brecht and I,
agreed to a neeting, a followup neeting, after they
presented a change from what we kind of verbally agreed
to would be a breezeway.
I was supposed to neet himat the FBOto
di scuss the plans that were nonconpliant wth the faux
el evation, and | had sone recommendati ons for himthat
we m ght be able to nove forward.
And that may be where I'malluding to the
foll owup neeting. He never showed up. | never got a
call.
Q And do you renenber the date of that neeting,
proposed neeting?
A It's in the docunents, and |I'msure we'll be
able to find it here.
Q Was it shortly after the neeting that occurred
on June 5t h?
A "Il have to wait to see what the date was. |
have notes specific to that and you probably have a copy
of that, so | won't nake a guess.

Q Did you ever pick up any plans from Specialty
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Managenent on this --

A Not that | recall

Q -- case?

A He may have handed ne sone at the tine, | just
don't remenber. But | renenber doing everything
el ectronically.

(Joint Exhibit No. 157 was marked for

I dentification.)

BY MR SMED:

Q So you said there was this discussion and there
was a question about someone receiving an application.
Attached to there -- you can count them but | believe
there's five e-mails that he sent. Do you renenber
receiving any of those e-nmils?

A. No, and | woul dn't have received it because |
don't -- not addressed on this e-mail, anyway.

Q Not on that e-nmil, but on the front page of

it, I think you're listed as one of the recipients?
A Right. | renmenber receiving this when it got
sent out by Matt Jordan on June 6th. | renenber seeing

this, yes. But for the actual e-mails that's attached,
| woul dn't have got a copy of those.

Q You woul dn't have been -- if it went through
the website --

A There's a communi cati ons director that manages,
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along with Specialty --

Q M. Kel soe?

A -- along with Specialty Managenent that
coordi nates those things on behalf of the board.

Q Did M. Kel soe ever give you any plans
submtted as stated in those five e-mails by M. Larson?

A The discussion | had with M. Kel soe was cl ear
and distinct; that he acknow edged that he -- in ny
recol | ecti on, he never received these e-nmails. He never
recalls receiving any plans, and he basically did not
receive these is his statenents to ne.

Q Do you recall if M. Larson bought -- brought,
you know, |ike proof or read receipts requested that the
docunments were, in fact --

A | wasn't involved in any of that. |'mjust
going by what | hear fromthe other people that were
involved in this. And at these tines, October 2020 --

2017, there was nothing on ny plate that had anything to

do with 27 -- lot 27 or 28 until the foll ow ng year.
And then there was -- | just wasn't involved in that
| ssue.

Q kay. |I'mtal king about, was it 6/47?

MRS. SMED: 6/5 was the neeting.
BY MR SMED:

Q How di d applications and docunents get to you
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in this process? Let's say they are submtted through
the website. M. Kelsoe would get that e-mail, |
assune. And how are the plans and --

A Speci al ty Managenent is the project nmanagenent,
along with the communi cations director, and plans are
generally submtted to them That's been the --

Q And how do you receive thenf

A Speci alty Managenent woul d generally send them
to me and notify ne that there's an application.

Q Do you have -- did you have, on the website, a
formon the website? D d you have any access to a drop
box?

A. I wasn't involved in the website except for a
partici pant and observer. But ny understandi ng was that
the architectural guidelines were published on there and
accessi ble, and whether -- | don't recall that they had
a drop box or not.

Q Did Ass Minkey ever ask you what it would take
to get a vote on the breezeway proposal ?

A "' m not sure.

(Joint Exhibit No. 158 was marked for
i dentification.)
BY MR SMED:
Q This is over tinme, but do you renenber this

text exchange or thread with Ass Monkey, M. Law ence --

Veritext Legal Solutions

800-726-7007 305-376-8800




© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 98

M. Al brecht?
A Yes, if it's representative of everything, |
guess.
MR. SMED: Just for the record, this docunent
I s Bates stanped.
THE W TNESS: Excuse ne?
MR. SMED: This docunent is Bates stanped down
in the corner. | believe | received it from M. Van

Al styne.

THE WTNESS: Okay. Yes, I'mfamliar with the
content of this.
BY MR SMED:

Q And just quickly, there's a couple texts from
you on 11/17/18, so | assume you were still chairing the
ARB?

A Yes. Yes, | renenber he went to Spain and he
was nentioning that he was there and wasn't avail abl e
until sonetine |ater.

Q And one of the argunents that he makes here in
the last text thread was that the board wants to adm t
the only issue is the roofline. And why was he
i ncorrect?

You' re | aughi ng, but why was --
A Well, there were so many issues, but he's right

here. You may want to ask him because | can't speak
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for him

Q To your recollection, what were all the other
| ssues other than the roofline?

A I n exceptional detail, those are docunented in
all of ny notes to the board and to Ass Mnkey, nunerous
nonconpl i ance i ssues, as there's probably too nany to go
into right now that we refer to in those docunents.

"Il be happy to go into each one if you like, if you
poi nt them out.

Q W talked a little bit about this.

MR. SMED: We can mark that.
(Joint Exhibit No. 159 was marked for

i dentification.)

BY MR SMED:

Q On the first page, |ooking down there appears
to be an e-mail fromyou on June 13, 2018, at 11:38 a.m
Pl ease al so include -- you said: Please also include
acknow edgenent that a hangar door that w Il acconmodate
the ingress/egress of an aircraft simlar to the other
hangars at X04 will|l be provided.

W talked a little bit about the
i ngress/egress. |Is that actually articulated in the
gui del i nes?

A It's referred to in terns of the front page

where we read earlier where there's standards and
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requi renents to neet for the architecture guidelines.

Q So that woul d be sonething that wasn't
expressed, but that would be sonething the board or --
t he board or the ARB woul d have to take a further | ook
at?

A Well, as | nmentioned, if it was a presented
exception or not, but this was discussed with Ass Mnkey
at the tine and -- yes. So kind of in context of this
docunent, it would seemlike it was right after our
neeti ng and Ass Monkey is requesting, you know, before
It spends a | ot of noney, you know, what is the vote
going to be and he's asking about the hangar door.

But once again, |'masking for design
i nformati on, what's going to happen, you know, for your
drawi ngs, because there was no conpliance with respect
to the hangar door at that tine.

Q I n your experience, does the board -- does the
board approve or have a vote to approve soneone noving
forward wth their building project after they've
al ready received their COfromthe city?

A You're asking can they nove forward after they
have a CO?

Q He has a COfromthe city that we presented
right here, and |I'm asking you, in your experience, have

you approved -- have the ARB approved that it was ARB
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conpliant after the city issued soneone their CO?

A Not during ny tenure as chairman that |'m aware
of, and not that | am aware of at any other tine, but |
don't have personal know edge of the history before ne.

MR. SMED: Pl ease take a ook at that letter
and tell ne what that is.
(Joint Exhibit No. 160 was marked for
I dentification.)
THE WTNESS: Sure. kay.
BY MR SMED:

Q Can you tell ne what that is, generally?

A This seens to be a docunent that | generated on
June 14, 2018, to M. Ray Marsh who was the
representative of the building departnent, | believe,
for the Gty of Apopka. It is a letter to M. Marsh
subsequent to ny neeting with Ass Monkey regardi ng what
was believed to be an agreenent in kind to acconmobdate
some of the concerns of the architecture review board
and the board of directors of the association.

Q It says "Qur neeting was am cable.” Ws this a
second neeting? Do you recall a neeting that occurred
on or about June 12, 20187

A You'll have to tell ne nore because | can't
recal |l that neeting.

Q If you | ook bel ow the bullet points on the
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first page --
A Yes.
Q -- it says the neeting was am cable with the

owner, the owner's contractor, and I

A Ri ght.

Q Do you recall if that's referring to early June
or sonetine in May or --

A That was referring to when I -- ny
I nterpretation, ny understanding is because it alludes
to the owner and the owner's contractor, the only tinme |
was with themtogether, the only tinme was at the neeting
| had at hangar 28.

Q Were you witing this letter to attenpt to

interfere with Ass Monkey's permtting process with the

city?
A No. It would not interfere.
Q Have you witten many pi eces of correspondence

on different projects to the city or M. Marsh?

A Inall my tinme on the board in architectural
review, there didn't ever seemto be a need except for
this.

Q And what was the exact need, per se?

A. Well, the need is because of the conflicts,
that he noved forward w t hout approval, because of the

nonconpl i ance i ssues wth the ARB gui delines, and that
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may be different than what the city required. It
war rant ed sone conmuni cation

Q So any issues regarding a conflict between the
ARB and the city doesn't necessarily involve Ass Mnkey

per se, does it?

A I''mnot sure | understand the question.
Q Well, if there's a conflict between the
di stance and setbacks, | think you're trying to resol ve

themor renedy it in sone way, apparently, in this
| etter or over tine.
But what the city does in their code and the

ARB code, in conflict, that doesn't necessarily involve
a decision by M. Al brecht for his business?

A. kay.

Q My question was, does that -- does that involve
Ass Monkey, the fact that the city code has five foot
and the ARB has three feet? That would be a different
| ssue than just 27 and 28; correct?

A I"mreally don't understand what you're -- what
you're getting at.

Q Is there a conflict between setbacks between
the City of Apopka and the ARB?

A At this time, for this particular issue, there
was.

Q Did the city --
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A. VWll, the issue was he had a -- he was -- it's

noted that there's distinctions between the city

permtting requirenents and the ARB guidelines. |It's
very clear. | pointed it out many tines.

And there was -- they proceeded prior to
getting approval. So there was not due diligence done

on behalf of the owner to be able to ensure that he net
the architectural guidelines.

Q Do you know i f you responded to Ass Monkey
prior to witing this letter to M. Ray Marsh?

A Responded? Wasn't that the previous exchange
that we had here? That was the 12th.

MR. SMED: Let ne mark ny next one.
(Joint Exhibit No. 161 was marked for
I dentification.)
BY MR SMED:

Q So this is dated --

A So | think these were back to back, but what's
t he question then?

Q The question was, did you contact M. Marsh
prior to witing Ass Monkey? And it appears that the
date of the first letter was June 14th, 2018, and this
s 16 June 2018.

A This, Ass Mnkey and nyself had exchanges and

meetings, and by this docunent you' ve presented to ne,
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we were clear that we were discussing the issues.

Then subsequent to that, | noted and wote to
M. Ray Marsh, probably in tandemto Ass Mnkey, but |
probably didn't get this out until June 16th, to be
clear. And | probably -- whether it's timng or sone
strategy back then, | don't know, but | was clearly
di scussing these issues with Ass Monkey prior to that,
fromthis docunent here.

And | think this -- go ahead.

Q Go ahead.

A No, no, | was just follow ng up. That was a
guestion that | was anticipating.

Q On page 3 of the letter dated June 16th of 2018
to Ass Monkey, where would I find this list of
structural and architectural plans that's |isted here,
one through eight, if | needed thenf

A As | nmentioned before, we work with individuals
that apply for application to be able to evol ve and
understand i nformation that's maybe not avail able or not
provided to be able to work through it. So in order for
us to kind of understand better, | provided a list here
of what we felt needed to be conpl et ed.

So, for exanple, the materials managenent plan
Is clearly on the application form The waste

managenent formis clearly on the form The copy of the
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certificate of builder's risk is clearly in the
gui del i nes.

It's obvious that our -- we |aid out that
"details, illustration, and/or drawings,"” to be able to
under stand what they're building for the stormdrainage
is on there to make sure that it doesn't -- that it
conplies with the noninterference and underm ni ng of
other lots. The details, illustrations for the sunp |
need is nentioned in the architectural review
guidelines. [Illustrations, draw ngs, and buil di ngs that
enabl e an understandi ng of design/col ors, obviously
clearly in the architectural guidelines.

And you have to understand what the building
| ooks |i ke and how the footprint is of the architectural
el evation drawings to nmake sure it neets the setback
requirements and it neets the el evation standards and
the pitch, which is all in the architectural guidelines.

So to answer your question, it's ny assessnent
that all of these bullet itens are required by the
architecture guidelines and stated accordingly.

Q Prior to this, do you know if he was ever -- if
Ass Monkey was ever provided with a |list of docunents to
submt that differed fromthis?

A You'll have to ask him Not to ny know edge.

That he -- | had no invol venent at that tine, but once
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again --

Q What do you nean you had no invol venent? You
wote himthis letter.

A Before this, neaning -- I'mnot sure |
under st and.

Q | nmeant after -- | think I nmean after you had
your first nmeeting with himand there were certain
| ssues, you were -- David Larson cane. You had five
e-mai |l s, but nobody got any pl ans.

Was a list or sonething like that to clarify
provi ded to Ass Monkey so they woul d know exact!|y?

A Yes, | nentioned to you the architecture
guidelines. It specifies all those things.

Q But do they specify drawi ngs or --

A These are -- there's a nmanagenent plan, a waste
plan, and it tal ks about all of the drawi ngs that need
to -- architecture guidelines for building setbacks,
interface. They have to depict that, the interior,
exterior drainage, building height, pitch of roof,
col or.

We can go in here and | ook and find the sunp
details that are required to see if -- to determ ne what
the sunp is, the sunp container, stormdrain runoff.

Q But does it say that you have to provide plans?

A You have to provide the plans. Oherw se, how

800-726-7007

Veritext Legal Solutions

305-376-8800



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 108

can you have an application?

And it's clear on the architecture guidelines
that, upon conpletion, submt a copy of the ARB formto
i ncl ude applicable drawings in an electronic format.

Q Do you know if -- taking you back, way back a
little bit to 2012. Do you know if the 2012 version
required all of these specified itens?

A In nmy opinion fromwhen | built it and the
original docunents fromwhat was provided is a basis to
be able to provide all of the drawings and illustrations
so that the -- they can review and concur that, yes,
those are required. How other would you be able to show
that unless there was an affidavit? And | don't know
that they were |l ooking for an affidavit. They were
| ooki ng for the plans.

(Joint Exhibit No. 162 was marked for

I dentification.)

THE W TNESS: Ckay.

BY MR SMED:

Q Could you tell nme what that is, please?

A It's the Ol ando Apopka Airport Association
board of directors neeting mnutes dated July 10t h,

2018.
Q And do you see -- if | could direct you to page

2, It's under the architectural review section starting
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on the first page, but directing your attention to the
second page where there's a bullet, "D scussion: Lot

27/28." Could you please read the next, that bullet?

A "SMC to work with Joel on drafting letter to

| ot owner."
Q If you could read the paragraph prior to that?
A "Joel on phone. Omer is |ooking for

prelimnary approval of elevation and floor plan.
D scussed anendnent previously passed by declarant to
al |l ow access bl ocked by backflow. Board is in favor of
conceptual Iy approving elevation with single roof."

Q And what woul d be a single roof?

A. In context of this particular itenf

Q Yes, just generally defining a single roof, and
then -- and then in this particul ar case.

A We tal ked about that earlier. One building
wth a particular identified pitch and a peak.

Q Could it have nore than one pitch?

A In context of the architectural review and the
gui del i nes, no.

Q And then you said previously the action item on
Lot 27/28, "SMC to work with Joel on drafting a letter
to the ot owner."

A Ri ght.

Q Did you do that?

Veritext Legal Solutions
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A | don't know what SMC is.

Q Speci alty Managenent Conpany?

A On. Now, in context, | think that this is -- |
believe what this is, is what | discussed earlier, the
sequence whereby they were presenting draw ngs that
inferred that there was an elevation with a single roof,
which | termas the faux elevation. And | think that's
what this is.

So the initial appearance suggested that they
may have been conpliant with one roof at a single pitch,
but in further review, | drafted a letter that tried to
clarify what we understood to Ass Monkey and why we felt
it was nonconpliant.

(Joint Exhibit No. 163 was marked for

I dentification.)

THE W TNESS: Ckay.

BY MR SMED:

Q | was going to tell you it's in reverse
chr onol ogy.

A Yes, | just noticed that. This is subsequent
to the last exhibit. This is earlier than this |ast
exhibit that we tal ked about. This is July -- wait,
July 16th, subsequent to that -- I'msorry -- subsequent
to the | ast docunent.

Ckay. | renenber this.
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Q Al right. Take a |look at two and three.
A Wi ch one?

Q | was just going to say take a | ook at page 2
and page 3. I'magoing to start on page 3.
A So thisis -- let me see -- July 16th.

Q On the back page that you were just skinmm ng
through, is that an e-nmail to you from Matt Jordan?

A Yes.

Q And was he follow ng up on whether to wite a

| etter to Ass Monkey or not?

A Ri ght.

Q I"msorry. Per the board's action itenf

A. Ri ght.

Q And Matt Jordan, on the second page at the top,

he's basically checking up on the sane thing, just
followng up to see if the letter should be sent?

A Ckay. What's the question?

Q And then on page 1, it appears to be an e-nail
dated Monday, July 16th, from M. Janmes Heekin to you,
which is two paragraphs. And on the second paragraph it
says "I don't believe further conmunication fromyou,"
nmeani ng to you, M. Kagan, "on the topic is needed at
this point. | amcopying Geg Kelsoe on this
correspondence in the event his recollection of the

board's actions on the matter differs frommne."
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My question is, do you know how M. Heekin cane
to the conclusion that no further comruni cati ons were
warranted at that tine fromyou?

MR. VAN ALSTYNE: (Object to form

MR. SMED: You can answer.

THE WTNESS: So, as stated before about the
sequence of events here, when it was presented by
David Larson at this neeting, conceptually, the
board and Ji m Heekin, representative, | guess had a
di scussion. | believe | was on the phone, but |
wasn't sure, at this neeting.

They were tal king about the front being one
hangar, if you would look at it. They presented a
drawing and said it's one hangar, one roof, and
woul d that be accept abl e.

M. Heekin said that would be acceptable, and
because of the -- now the two buil di ngs together,
because of the setbacks, they would potentially
mtigate that | arger setback wth sone | andscapi ng
or sonething like that is kind of what he was
al luding to.

In reality, as the drawi ngs were reviewed, it
was clear that it wasn't one building. They didn't
change the pitch, they didn't change the roof. They

were having the faux el evation there and everything
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was the same in the back, and that wasn't

accept abl e.

So that's kind of how the exchanges evol ved,
and you're seeing that over tinme until | wote the

| etter of nonconpliance and what we understood that

they were presenting.
BY MR SMED:

Q The letter that had the list of itens including
drawi ngs that said nunbers one through eight, do you --
when you were with the ARB, did you send that type of
list to any unit owner that was seeking approval ?

A ["'msure | -- whether or not in that list, at
times in ny letters to other owners, there were
definitely responses to themto -- probably nore
| ndependent, to provide the sunp or provide this draw ng
or provide further clarification. So | did that on a
routine basis.

Q When M. Heekin basically told you not to wite
the letter, in your experience or know edge with the
board, woul d one board nenber nake that decision or
woul d that be the board working in consort?

A Where did he say --

Q On the second -- the second paragraph there,
the two-Iliner.

A "I don't believe further conmunication fromyou
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on the topic is needed at this point. |'mcopying G eg
Kel soe on this correspondence in the event his
recol l ection of the board's actions on the matter
differs frommne."

kay. And the question is, is that protocol?

Q Yes, protocol. It seens |like he unilaterally
deci ded not to send the letter for whatever reason,
maybe previously in your testinony? And |'m wonderi ng
If that is appropriate protocol or would he usually sit
down with the board and that decision would be nade
after it's an action itemon the m nutes?

A From what | assess here is that based upon
t heir understandi ng of what was presented in the board
neeting, that they had a concept design that they
di scussed with a representative of Ass Mnkey, and they
made it clear that a full set of plans would be
submtted to the ARB before construction could take
pl ace.

And what | nentioned earlier is at that tine,
they -- | guess M. Heekin, and |I'm not speaking for
him but ny inference based upon what happened
subsequent to that and the understandi ng of what the
real design was fromwhat they were proposing
conceptual ly was not in consort with what M. Heekin was

feeling fromhis know edge. And we subsequently
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clarified that and al so docunented in the letter that |
clarified to Ass Monkey and the board about the design.

So at the tine, he was suggesting no further
communi cati on. Wether that was a standard protocol or
not, I'mnot sure that | -- that | knowthat it's a
standard or not from previous history of ny invol venent
wi th the board.

Q When you were on the board, did you ever have
an action itemthat you sinply didn't take action on or
decided it was unnecessary prior to re-discussing it
Wi th the board?

A. In general, | don't recall.

(Joint Exhibit No. 164 was marked for

i dentification.)

THE W TNESS: Ckay.
BY MR SMED:

Q This is a letter to Ass Monkey from Brett
Jordan -- Matt Jordan at -- he calls it Geat
Communi ties, but Specialty Managenent Conpany?

A Correct.

Q And | ooki ng down where it states before the
bul l et points, "mninmuminsurance limts for the general
contractor shall be as follows: Comercial genera
liability, 1 mllion each occurrence; autonobile

liability (any, hired, non-owned), 1 mllion; workers'
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conpensation (as applicable), 1 mllion each accident."
Is commercial general liability in the ARB

gui del i nes?

A I'd have to ook at it, but they're state
requi rements, federal -- State of Florida requirenents.
What we did dois -- in spite of that, as we

spoke earlier, one of the revisions clarified that, and
| think that that's why M. Matt Jordan is referring to
hi mon that because it was at the tine revised or about
to be revised, as | renenber, just to clarify.

Q Was it revised to have autonobile liability in
$1 million and workers' conpensation in $1 mllion?

A | infer that it is, but I'd have to check.

Q If these guidelines were revised or anmended
whil e a project was al ready proceedi ng, would the new
gui del i nes be applicable to soneone in the process of
their project, a unit owner?

A These weren't new guidelines to ny
understanding with the history. It was a clarification
of what needed to be done under the state guidelines,
statutes, and I'"'mbringing it to the attention of what
the obligations were of the applicants.

Q So we're tal king about state regul ations and
city regulations, sol'mtrying --

A. This 1s about the --
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Q | nsur ance?

A -- insurance for the contractors, and that's
what this is applicable to.

Q But --

A The people com ng on the property and worki ng,
t hey have to know.

Q Are you aware if Ass Monkey or Law ence
Al brecht is a general contractor, a |icensed general
contractor?

A I have never been provided anythi ng that
suggests -- to ny recollection, there was no
notification what his managenent plan was, no
notification of any insurance, no notification of any
liability, no notification of any ACCORD certificate
that was provided to us nam ng the association. There
was no real engagenent with us nmuch at all

Q And |'mnot -- you m ght have answered this
guestion, but it wasn't clear to ne.

So if a unit owner is building and the
I nsurance requirenments change during the course of that
project that's been initiated, not necessarily just

t hese types of insurance --

A Sur e.
Q -- but any change, such as builder's
| nsur ance - -
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A I think I know where you're going. Well, there
was a change, and | don't know if it occurred during the
course of his -- his situation.

But builder's risk, as I nentioned before, ny
recollection is it did change and the requirenents of
t he amount of builder's risk was reduced. So if
sonmebody was building during that time and had, say,
half a mllion dollars, and it was a quarter-mllion
dollars, they would certainly have the availability to
reduce their amount so that it reduces their premum if
t hat answers your question.

Q Yes, it does. Thank you.
(Joint Exhibit No. 165 was marked for

i dentification.)

BY MR. SWMED:
Q Do you recall seeing this docunent?
A. | remenber the docunent. | don't know that |

actually saw it, but I know about it.
Now, what date is this? OCctober 31, 2018.
Ckay.
| renmenber about this. | don't know if |
actually saw it though, but | renenber.
Q And on the second page, isn't it true that it
appears that the attorney told himthat he's violating a

ten-foot side setback requirenent?
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Dd we see that before? Were is that at?
That was in the first letter.

Before this, the first page?

O > O »

No, no, no, the first --

A Yes, the first letter, and | pointed out that
may have been -- here it is again. It says: Appears to
violate the ten-foot side setback requirenents in place
for the condom niumas set forth in the |and use pl an
approved by the Cty of Apopka. Ckay. | see that.

Q And that is not correct, the ten-foot side
set backs requirenents?

A Well, "In addition, the proposed path of
construction appears to violate the ten-foot side
setback requirenents in place for the condom nium" |
really don't know what she mght be referring to, if
it's a setback for the building or she had sone
knowl edge of other things that have to do with
construction path. So | couldn't tell you if this is in
error, alluding to sonething different, or it's a typo,
but it seens to be alluding to a proposed path of
construction.

Q And this letter, if you |look at the very | ast
line on the second page, it was carbon copied to the
City of Apopka building division, attention Ray Marsh.

A Yes.
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Q Did you ever discuss this letter with M. Marsh
or anyone at the city?
A No, | didn't.
(Joint Exhibit No. 166 was marked for
i dentification.)

THE WTNESS: Are these all one docunent?

BY MR SMED.
Q | believe it's an e-nmail chain.
A | recall a lot of this.

Q You don't have to read the whol e thing.
A Wll, I want to nmake sure | answer you as
honestly and forthright as possible.
Q Thank you.
On the second page, on Novenber 1, 2018, at
12:46 p.m, it appears that you wote an e-nail to Matt
Jordan at Specialty Managenent, and in paragraph -- it
says "Hello Matt. Two itens: |It's inportant that we
receive a response from SM regarding ny inquiry below "
And two, "Believe it's easier for you to get ne than it
Is vice versa. |If you can connect with nme, |I'd
appreciate it. 1'd like to understand in detail who you
spoke with at the city, and the details so we can
pi ggyback with the follow ng onto that conversation."
Did he respond and do you know t he substance of

who he tal ked to and the substance of that conversation?
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A | don't. He talks to the city and he has
contacts there on, | guess, courtesy discussions with
the airport, as well as probably specific itens |ike
this that cone up.

And I'mjust trying to renenber what this was
about because it was in Novenber, but we were probably
still in the heat of battle with trying to get
Information fromthe city. W had -- from Ass Monkey.
We still had no plans that were subsequent to the
concept provision drawi ngs that he provided, as Mtt
Jordan outlined in another exhibit you presented.

I wanted to get a copy of the permtted pl ans.
We' ve had pieceneal information. W had no real
confidence in what we were getting or not getting. And
so when Matt went there, ny issue was to understand nore
about what Ass Monkey is doing, who was the contractor
of record, what was in the permt plans.

Can you get a set of the permt plans so we
know what he says he's going to build to the city? And
al so to discuss the -- what they propose is a five-foot
setback on the sides instead of what -- why -- what's
the requirenents for that?

So it was just to understand nore if Matt
di scussed any of that or how we could obtain this

further information because Ass Monkey was not
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forthcom ng.

Q Just on here in bold it said "nyself," "ARB
nyself." Were you -- do you view yourself -- did you
vi ew yoursel f as the quote, unquote --

A As the chairman. As the chairman. There was
adj unct people that | always confer with on the board
that weren't officers.

Q So when you wote that --

A | don't know this that was bold or why it's
bold, if that's a copy or the original.

Q But really, was it yourself because you were
t he chairman and there's --

A. I''msaying here the architectural review board,
me, sent a letter to the city on behalf of the
architectural review board, which was the letter you
showed ne earlier to Ray Marsh.

Is there sonething |'"m mssing in your
guesti on?

Q No, no. Thank you.

(Joint Exhibit No. 167 was marked for
i dentification.)
THE W TNESS: (kay.
BY MR SMED:
Q What is this, please? Is it an e-mail?

A Sorry. It's an e-mail, Novenber 5, 2018, from
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nyself to a nunber of the nenbers, not all; a few of the
menbers of the board of directors at that tine.

Q In the second paragraph you nade a
recommendation to obtain, | guess, "drawi ngs submtted
to the City of Apopka back in February for permtting
and neet with Ray Marsh to clarify the design/build
intent."”

A Yes.

Q Did you neet with M. Marsh on that issue?

A | did not neet with M. Marsh subsequent to
this on that issue on a one-to-one basis, no.

Q Did you neet with M. Marsh at a board neeting
or ot her neeting?

A. W nmet at a collective -- we nmet with the city
to not -- to work out how we could better work together
| at er on, subsequent to the Ass Monkey issues, to
clarify requirenents between the city, to see if we
could better coordinate permtting and architectural
review, if there was a better way to do things.

So after this, | did not neet wwth him
personally. He was not -- if | renenber, not open to
really nmeeting in that way, nore of a collective teamto
nmeet .

Q But aren't you referring to clarifying the

design/build intent of Ass Monkey? Wasn't that the --
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A | didn't have drawings that | felt represented
what he was trying to do and | didn't know what the city
had. So | wanted to get a copy of what the city m ght
have and to see -- and coordinate with what | had with
respect to what the city had. That was ny intent.

Q How did the city respond to that request?

A Submt an application for the docunents.

(Joint Exhibit No. 168 was marked for

I dentification.)

BY MR SMED:

Q Can you tell me what this is, please?

A This appears to be the attachnent to the
previ ous exhibit, 167. That woul d have been attached to
this e-mail.

Q Can | see that really quickly, that |ast one?
Thank you.

So | ooking at page 2, in the first paragraph
there was -- on Cctober -- it states on "Cctober 2,
2018, board neeting, the ARB provided a status report
whi ch included |ot 27/28. The report summarized history
and noted the updated letter dated 1, August, 2018 went
out to the owner. The ARB advised to date there has
been no formal application submtted and the owner
intent was not clear."

So in reading your review, as of Cctober 2nd,
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there sinply was not any application submtted to the
ARB boar d?

A Subsequent docunents presented to ne on these
exhibits, it was clear that we were repeatedly
requesting to understand what the design was and the
intent. The design was evolving from-- he started
construction. W had an agreenent and an under st andi ng,
the concept of a breezeway nay be accept abl e.

It changed fromthere to a concept which he
provided with a single pitch, and which was not actually
what was observed as the concept; that it was behind
there was two buil di ngs, but not a single building.

The evol ution, no managenent plan, no
contractor information, no insurance information,
varying drawi ngs were being presented. W asked for a
full set. W asked for the managenent plans so we could
under st and.

It was quite a nunmber of nmonths since -- it's
Novenber now -- when | first got involved and | wanted
to conme and lay out what | felt the chronol ogy of itens
were so | could understand it nyself.

And t he paragraph that you are pointing out
advi sed that there was no formal application, kind of
summari zed our understanding to date that we stil

haven't had the cooperation of the defendant.
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Q Now, you requested or ordered plans fromthe
city. Did you receive thenf

A They were said to be | ost.

Q Said to be | ost?

A | have an e-mail fromthem stating that they
were | ost.

However, subsequent to that, they did provide,
which were three draw ngs, as | renenber, which to ne
were a set of three drawings, as | renenber, and | can't
remenber if they were architectural or structural, but
there were only three drawings that they provided to ne
t hat were obviously not a full set of drawi ngs that the
city could nake any type of assessnent for permtting
pur poses. However, they probably had it, but nay have
lost it. But what | got was not anything different than
what | saw

Q Wuldn't it be in the permtting box that he

had on the property?

A We're not allowed to go into the permtting
box.

Q Did you ask himto go into the permt box?

A Who?

Q Ray Marsh.

A Ch, no. | actually went into the permtting box

earlier and was advised that | wasn't supposed to go
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into there, so | did not go into there again. And I'ma
general contractor and | was not aware of that.
Q Wul d -- how would you characterize the city's

code enforcenment at the QAA?

A | think sone others are better to answer that
that are nore directly involved with it. | really don't
get involved with it. | hear that they --

Q Who woul d t hose individuals be?

A Well, | don't think there's any one specific
because, you know, we're volunteers. The nenbership is
vol unteers. So how the city does the code enforcenent,
| don't really know.

Q But it seens |ike you work hand-in-hand with
t hent?

A There's two different things you' re tal king
about, in ny opinion. One is permtting, which is
totally different and distinct from code enforcenent.
So code enforcenent is they can drive by and they can
observe things. They can ask for sonething if they
don't think it's correct. So that's not anything I
really deal wth.

Q Wl |l then, as you nentioned, what about
permitting?

A Well, permtting is different than code

enforcenent. Conpliance with the permtting
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requi renents is a code, but enforcenent of the code is
subsequent to, in ny opinion, of sonething being built
and already in place and occupi ed.

Q Wll, nmy client was -- you know, he had a
permt and he was trying to work through that process
and inspections to work for his -- his CO but
apparently, the permtting of the -- excuse ne.

Isn't it true that there were conflicts between
the ARB's guidelines and the city that were causing
problens in dealing wwth 27 and 287

MR. VAN ALSTYNE: (Object to form

THE WTNESS: | think that that's an

under st at enent .

BY MR SMED:

Q So there's huge conflicts between the -- or
substantial conflicts between the city and --

A No. Huge conflicts between the ARB guidelines
and what he was buil ding w thout approval, w thout
conpl i ance.

(Joint Exhibit No. 169 was marked for

i dentification.)

BY MR SMED:
Q Tell me what this is, please.
A kay. It's another board of directors neeting

m nut es dat ed Novenber 6, 2018. Ckay.
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Q On the first page at the bottomin the
architectural review section, second bullet point --

A Di scussion, 27 and 287

Q Correct. It says "Joel reported on discussion
with Gty of Apopka building departnent and letter to
city presented to the board."

Who did you speak with at the city?

A Thi s woul d have been the phone call wth Ray
Marsh, as | recall, subsequent to sone of the other
docunments that we di scussed.

Q And what was the substance of that tel ephone
call?

A. | think just giving an update where we were
maki ng no headway with respect to Ass Monkey, and the
Itenms here, "discussed update fromattorney and letter
fromattorney to lot owner." | guess | would have
mentioned that we asked him-- that he was asked to
stop, demand to stop.

"Di scussed | egal representation and potenti al
costs,"” and that, you know, we were incurring probably
potential legal litigation going forward if something
doesn't get resolved, is ny recollection.

And "di scussed injunction proceedi ng process”
and that was -- if that was sonethi ng happeni ng, and I

don't know if that was ne di scussing that or sonebody

Veritext Legal Solutions
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else. | guess it was ne, but | don't know.

Q What was Ray Marsh's response to you?

A Well, if | can sunmarize that, in short, he
says we're not involved in any of that is pretty nuch
what his response was, in sunmary. | don't renenber all
the little details, but that's pretty nmuch what | got of
the gist of the conversation.

Q And then on the second page of three, an action
itemfor 27, 28, the last one in that section, it says

"Joel to talk with Asima on plan to neet with | ot

owner . "
A Ckay.
Q Did you ever have that neeting with Ass Monkey?
A. He didn't show up.
Q So this was 11/6/2018.
A Right. And | nmade plans with Ass Mnkey to
neet and -- plans to neet with the lot owner. | had a

plan to neet wwth Ass Minkey, and it was to neet at the
FBO and | believe that was the tine that they are
referring to here, if nmy tinmeline is correct. | don't
know that | had any other plans to neet with Ass Mnkey
except for that one plan, but he didn't show up.

Q And do you recall the date of the neeting that
he didn't -- that he failed to show for?

A. It's docunent ed here. |"'mnot sure of the
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date. We have sone texts back and forth or a sunmary.
| think one of these showed when that was.

This was three years ago. | apol ogi ze.
There's a lot of information here that | didn't recal
for years. | can find that out pretty easily.

(Joint Exhibit No. 170 was marked for

i dentification.)
THE WTNESS: Didn't we see this already?

know what it i1s.

BY MR SMED:

Q It's sone cut and paste, | think.

A Yes.

Q It's not the sane.

A Right, right. It's just a sumary to Ray.
Ckay.

Q So is this the nenorandumto the City of Apopka
bui |l di ng and pl anning, M. Ray Marsh?

A Yes, now that | recall. The reason | may have
witten this is because he nmay have asked ne for sone of
the issues that were specific to what they would be
permtting, as | recall, the main issue that | was
concerned with, rather than the whole laundry list of
everything that m ght not be conpliant with the ARB
guidelines. So | think that's why | sent this, on his

request .
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Q You say in paragraph two at the bottom
"Structural design and engineering: The plans that were
made avail able to the ARB have evol ved, and inconplete,
al though all raise questions regarding the manner in
whi ch two separate buildings are joined, engineered, and
structural conpliant both internally and externally."

Isn't the structural issue related to that
really the purview of the city as opposed to the ARB?

A As the ARB chairman and a volunteer, it's ny
obligation to review as nuch as | can and observe as
much as | can with respect to the safety, the cosnetic,
the architectural, and the operational plans that are
underway and subm tted.

My observations at that tinme gave ne grave
concern froma structural standpoint of -- froman
architectural review guideline standpoint, it was
non- conpl i ant because of many things, including the
set backs.

From a structural standpoint, in review ng what
| saw, the design, if they allowed it -- if we allowed
it to go forward, it did not have any engi neering
drawi ngs, structural plans, design details of how these
bui |l di ngs were going to be attached, how they woul d be
engi neering conpliant, how they woul d neet the

requi rements of the w ndl oadi ng.
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But that wasn't even a concern because we --
t hey shoul d have been a part, but he was noving forward
and appl yi ng these and havi ng work goi ng on absent of
any of the issues associated with the project, the
associ ation, and the devel opnent.

Q Were you advised by M. Marsh or anybody at the
city that prior to themissuing the CO that a
structural engi neer would be evaluating the project?

A No, not prior to.

What was the question, prior to or what are you
aski ng?

Q | asked whether anyone at the city, Ray Marsh
or otherw se, advised you that a structural engineer
woul d be going to 27 and 28 to conduct an eval uation?

A I woul d expect that they would have sonebody.
There may have been sone di scussions about that in
passi ng. However, | don't know what transpired,
honestly. | wasn't in consort with all of the
I nspections, what they did, and nobody reported to ne on
what was found or not found or any conclusions that they
made. We were pretty nmuch separate.

(Joint Exhibit No. 171 was marked for

I dentification.)

THE WTNESS: M main issue was the

nonconpl i ance issues, but it's to observe and note
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t he observations that | was concerned with, was what
Ray Marsh was soliciting fromne, as well as ny
voluntary information.

BY MR SMED:
Q Coul d you please tell nme what this is? It

| ooks like an e-mail, and | think at the top it may have

been forwarded on by M. Van Al styne.

A Ckay. | renenber this.
Q Who are Tom Adanms, | guess, and Karen Dakel ?
A These are engineers, architects -- architects,

| believe, that have provided other draw ngs for other
owners to the city for the lot owers at the airport.

In preparation for nmy neeting with Ass Mnkey
that he didn't show up to, what | did was tried to cone
to a proposal and a solution that would be amcable to
both of us, the ARB and the board, that | could present
to the board after presenting to Ass Minkey.

What that was was a -- because we knew that he
had a facade, and so | solicited the help of M. Adans
to help nme quickly design what he would think m ght be a
solution to be able to generate a single pitch roof. So
we had drawn -- | had drawn and | had with me a sketch
t hat woul d show how he could revise the roofline to
conpile it -- conmbine it and nake it one, along with the

faux front that he had.
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So that way it would be one buil ding, conplete,
with a roof of all the sane pitch and one roof that
mat ches the el evation that he proposed, although the
set back would still be different because it would be
much further. Jim Heekin earlier proposed we could live
with that by putting in sone | andscape and plants and
things |ike that.
So that's kind of what Tom Adans -- | forget
t he name of his conpany, honestly.
Q Do you know i f you ever provided a copy of that
sketch or those drawi ngs to Ass Monkey?
A He never showed up. He never saw them
Q Do you know if they've been produced during the
course of this litigation?
A What do you nean, produced during the course of
the litigation?
Q Provi ded over to the other side, to the

def endant ?

A ['"'mnot sure. |I'mnot sure if they cane up, if
it was relevant or not. It was -- it really wasn't
distributed. It was just my draw ng.

Q Did you ever present those drawings to the
boar d?

A Not to the board. | nmay have noted or shown

themto individuals, but | can't renenber.
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for themor was that a rhetorical question?

for the drawings. Do you want the Bates nunber for

t hose draw ngs?

one,

Is that all right?

BY MR SMED:

Q You nentioned a neeting where Ass Monkey never
showed. How was that neeting coordi nated?

A My recollectionis nme directly wwth him

Q Via e-nail?

A Yeah, and texting and -- and | think even -- |

think I may allude to it in the exchanges we have in one

of these. |I'mnot sure if that included it or not, the
texting back and forth to himand I. That may have
I ncl uded sonething there, but |'mnot sure.

Page 136

MR. VAN ALSTYNE: Do you want the Bates nunber

THE WTNESS: Wiat's that? |'msorry.
MR. SMED: Now I just got |ost.
MR. VAN ALSTYNE: Do you want -- you asked him

MR. SMED: That woul d be great.
MR. VAN ALSTYNE: Ckay. OAAA240. And it's
two, three pages. | didn't print it out.

THE WTNESS: |'mgoing to take a quick break.

MR. SMED: Absol utely.
MR. VAN ALSTYNE: Sorry. It starts at 239.

(Brief recess.)
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But it was pretty clear. He acknow edged it,
was aware of it, and failed to cone. | wouldn't have
sat there at the FBO

Q Did he do that in witing, that he would cone?
A My recoll ection, yes.

Q Are you able to send your texts? Are you able

to retrieve those texts? | don't believe they've been
pr oduced.
A vell --

MR. VAN ALSTYNE: W don't have them too.
THE WTNESS: | don't knowif it was an e-nail

or text or what, but specifically, we set up a

neeting. | can't recall if it was in e-mail, it was

verbal or if it was sonething else, but |

remenber --

BY MR SMED:

Q Most of your conmmunications were in witing was
ny understanding. Did you follow up with himafter the
meeti ng?

A | followed up with the board at that tinme. |
think it was so far along, and it was obvious to ne that
there was no cooperation on the other side. | didn't
see any reason to, as ny recollection.

MR. SMED: Do you know if those docunents were

produced?
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MR. VAN ALSTYNE: What?

MR SMED: H msetting up this neeting.

MR. VAN ALSTYNE: No. W just |ooked at his
phone. Hi's phone ends with the sane text that ends

here, | think; right?

THE WTNESS: | believe so. | have to review
t hem

MR. VAN ALSTYNE: | don't know if there's a
phone call .

MR. SMED: Pl ease check your e-mail, maybe
subsequent to the depo, and --

THE W TNESS:  Sure.

MR. VAN ALSTYNE: -- let M. Van Al styne know.
THE WTNESS: And | wish | -- what's the date?
We'll just look again. If we have a mnute, |'l]
j ust see.

MR. SMED: Take your tine.

THE WTNESS: My last text to him-- ny | ast
text to himwas 1:23 on Novenber 16th is ny | ast
text. His last text to ne was 1:41 on the sane
dat e.

Actually, is this one on here? Yeah, this is
on here. Cruise tonorrow, Thanksgiving. How does
Tuesday the 27th or after that work for you? Have a

ni ce hol i day.
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Hel | o, back from Spain. | amleaving for the

week-l1ong famly cruise tonorrow for Thanksgi vi ng.
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How does Tuesday the 27th or after that work for

you?

| can be reached via phone anyti ne.

at this time if | wll

So he was proposing Tuesday the 27th. W

probably tal ked by phone.

MR. SMED: Was that of
THE WTNESS: That was
BY MR SMED:
Q 11/17. Thank you
A. So there may have been

been some conversations because
talk. | have -- you know, back
work it out, work things out.

(Joint Exhibit No. 172
I dentification.)

BY MR SMED:

Q Did you ever contact the city and ask or

request that they stop inspections on Ass Monkey's job?

A. No.
That was one that |
you.

Q That was a new one.

be in Florida at the tine.

had t hat |

Not sure

Novenber ?
11/ 17.
that. There may have

he said he is open to

then we were trying to

was mar ked for

gave back to
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A This is a new one. | thought you gave it back
to ne.

Q Can you tell nme what it is? It appears to be a
board of directors neeting.

A Yeah, 12/ 4, Decenber 4, 2018, board of

directors neeting mnutes. Ckay.

Q On the second page in the architectural review
section it says "Discussion: 27, 28." On the second
itemit says "Alternate design discussed.” Can you tel
me what that -- what was di scussed, what design?

A Vell, it's possible that | mght have nentioned
to them about the -- it m ght have been one or two
things. It mght have been foll owi ng up on the concept

of the facade that he had or it could have been nme
talking to them actually, about what | m ght have
proposed to Ass Monkey as an alternative discussion when
he didn't show up. So it could be either one of those
t wo.

Q Who i s Doug Bankston, do you know?

A Doug Bankston works for the Cty of Apopka and
he is also a pilot. | think he sits on the board, but I
don't know what his positionis -- the city comm ssion,
| think. "Doug Bankston requested opportunity to review
the matter and investigate further."

Q Did you ever get a response from M. Bankston?
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A | really didn"t. | wasn't involved with
M. Bankston. This would be sonebody el se di scussing
it.

Sonetimes he sat in on the board neetings, and
he probably sat in on this one and was maybe interested
in what was going on. So | wasn't the one to work with
himdirectly. | did have a few discussions with him
personally when | saw himonce in a while, but | didn't
real ly tal k about that issue.

Q Have you spoken with himsince you were no
| onger on the ARB?

A No.

(Joint Exhibit No. 173 was marked for

i dentification.)
BY MR SMED:

Q WIIl you tell me what this is?

A Don't know yet.

It appears to be a docunent I'mnot famli ar
with., That is fromthe Gty of Apopka, and it | ooks
like it's applicable to the permit that was issued to
Ass Monkey and has the financial -- the activities
i nvol ved with respect to inspections, | guess, or
activities with respect to the admnistrative process,
and generally sone notes that are highlighted here by

counsel and ot her m scel |l aneous i nformati on of the
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description of the itens associated with the property.
Q If | could direct your attention to page 2 in
the notes, it's 2/20/109.

So am | correct in saying that you were stil

on ARB?

A | woul d expect, yes, so it m ght have been
later on in 2019. | would have to research when | asked
to be replaced. | don't know that they had a

repl acenent in process real quick.

Q Can you pl ease read that?

A "Per Richard Earp was contacted by Joel Kagan
and requested that the building departnent stop al
i nspections or work at this lot. Per Ray Marsh this
request has been denied.”

So we tal ked about this earlier. If I -- if |

did that, it mght have been accurate, but | have no
recoll ection of that, but | would think it would be a
futile request anyway.

Q And on page 3 at the top, there's another note.
| believe it's dated 12/5. Can you please read that?

A "“Joel Kagan, president,” which is an inaccurate
statenent, "of honeowners association for the airport
has requested copies of the plans for this job. The
buil di ng official Ray Marsh has advised that he is not

allowed to renove the plans fromthe site or take the
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pl ans out of the permt box. These are not his plans
and the only way we would allow this is if the owner or
| i cense hol der of the contractor gave thema notarized
| etter allowing themto do this."

| don't renenber all the details of this. |
remenber himtelling ne that | was -- | renmenber trying
to get the plans fromthe city, nmaking a formal request,
submtting that request, paying a dollar or whatever it
was, the anount, and they telling ne it was |ost and not
having plans. | may have got those before this tine
period. But | did go into the box at one tine because |
t hought I was allowed to, and | don't know what t hat
time period was.

But | acknow edged to M. Ray Marsh that | did
take a look at plans to see what -- what the city was
havi ng because | didn't have any. But that's when he
advised nme that | wasn't allowed to go in there, and
that was the first tine | knew about that.

Q What did you learn fromthe plans when you
| ooked at thenf

A | don't renenber that there was anything that |
really learned at that point. | don't know if they had
a full set. There is no revelation | can offer to you.

Q How | ong did you go over the plans at that

ti me?
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A Briefly, very briefly.

Q Was anyone with you when you were goi ng over
t he pl ans?

A No, no. And it was just open the box, pull
themout and look at them And | was -- | saw that
there were things | noticed as a few notes or the
i nspection sheet, what | thought -- as | renenber, the
I nspection sheet fromthe city when they started to fill
things out, but I don't know any details about it except
for that. It seened to be an inspection sheet.

Q You don't recall what any of that stated?

A No. | learned sonmething from M. WMarsh.

Q Who is M. Bass?

A. | don't know. | mght know, but it doesn't
sound famliar to ne.

Q Do you renenber sending an e-mail to himon
February 23, 2019?

A February 23, 2019? |Is he with the city or
somnet hi ng?

(Joint Exhibit No. 174 was marked for

i dentification.)

THE W TNESS: (kay.
BY MR SMED:
Q Now, do you recall who M. Bass is?

A | recall witing this. | really don't know
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him Pretty nuch, | may have been referred to him by
someone to reach out and see what he says. Ckay.

Q So on here, as apparently you just read, you
wanted to di scuss hangar 27 and 28 in the bullet points
on your proposed agenda?

A Ri ght.

Q And did this neeting occur?

A Thi s nmeeting occurred.

Q And who was present at the neeting?

A A nunber of people, the board nenbers and

particul ar board nmenbers and representatives of the

city.
Q Was it a formal board neeting or just --
A. I nformal neeting.
Q And what was di scussed about 27 and 287

A Wll, the intent of the -- the core intent of
the neeting was after all of these nonths dealing with
this issue wwth Ass Mnkey, the intent was to try to get
sonme better relationship and communi cati on of the
permtting process and the review process of what the
ARB gui delines are in the association and what the city
does so there's no future conflicts like this.

So in response to the 27 and 28, there were
core issues that contributed and catal yzed these to the

forefront with respect to what sone of the conflicts
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were in terns of nonconpliance wth ARB gui delines and
how we m ght best communicate and mtigate this in the
future. And the core issues were around 27 and 28 in
ternms of what those brought to the forefront in terns of

the communication with the city.

Q Do you know if those conflicts between the city
and the airport still exist?

A. | haven't been on the board since 2019, but |
think we got a good -- a result of the neeting was that

the city agreed, prior to issuance of a future permt,
they would want a notarized letter fromthe ARB
associ ation that the plans were reviewed and approved
prior to themallowing a permt to be issued. That was
t he agreenent that we wal ked away w th.
(Joint Exhibit No. 175 was marked for
I dentification.)
THE W TNESS: Ckay.
BY MR SMED:
Q Can you tell me what this is, please?
A Anot her board of directors neeting for Mrch
7th nmeeting, 2019.
Q And if you | ook at page one where it says
airport ARB, there's an action itemfor the
architectural review board, and it says "Joel Kagan to

send Ray Marsh ARB gui delines and checklist. Letter
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fromboard for sign-off on permts."

The second one, "Action Item List to Issue
CO Joel Kagan to send Ray Marsh a list of itens they
may be able to require prior to issuance of CO "

Did you send himany information, docunents or
a list prior to Ass Minkey's CO being issued?

A | thought we saw this here before to Ray Marsh,
this one here. But this is before this, so those were
the issues. |If | sent another one, | would have to go
| ook to see if I --

Q So this may have been that?

A Yes, yes, but the dates are different, if those
dates are right.

Q Novenmber 6, 2018.

A And this is March.

Q O 20197

A Right. | believe | sent hima letter or notes
or e-mail that may have summari zed sone of the sane
things fromthat neeting. | believe so. But this is,
right here, consistent with what | nentioned earlier to
you about a letter for the board to sign off on permts.

He wanted a -- what was the docunent? Kind of
a tenplate, | think, of what would be the docunents that
t he associ ati on would have to be able to send to the

bui | di ng departnent that says we reviewed and approved

Veritext Legal Solutions

800-726-7007 305-376-8800




© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 148

t he pl ans.

Q Ckay.

(Joint Exhibit No. 176 was marked for

I dentification.)
BY MR SMED:

Q Is that the letter that you nay have been -- or
meno you may have been referring to?

A It may have been. [It's not addressed. | would
have thought | woul d have addressed it to him

Q Do you see a date in the [ ower right-hand
corner?

A Yes. So | believe this is probably the
followup letter, yes.

Q What is the date of this?

A It was probably an attachnent. 11, March.
Ckay.

Q 20192

A Yes. So this is -- fromny belief and
recollection is this would be what | sent to him

Q And this outline that you have here on the
March 11th letter neno probably was an attachnment to an
e-mail. This is specific to Ass Minkey, LLC, lot 27 and
28; correct?

A This is specific to Ass Mnkey, |ot 27 and 28.

Q Did the board approve that letter being sent?
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A. Not to ny recollection, but these are simlar
with the history of itens that | nade available to the
board and subsequent/previous |letters docunented to both
Ass Monkey and the board; maybe | ess, nmaybe nore, |I'm
not sure, but there's been a consistent thene
t hr oughout .

Q What's been consistent? |'msorry.

A Nonconpl i ance issues fromthe -- pretty nuch
fromthe issues associated wth 2012, previous, before
the architectural guidelines, all the way here.

No questions on this?

Q No, | just wanted to know that it was directed

and sent out.
(Joint Exhibit No. 177 was marked for

I dentification.)

THE WTNESS: Gkay. This is July 2, 2019,

nmeeting mnutes fromthe board of directors of the

associ ation -- airport association for Apopka.
BY MR SMED:
Q | think I mght have gotten them out of order

Let me see the July 2nd.

' mgoing to hand you back Defendant's
Exhibit 177, and on here there's an architectural review
section, and the second bull et point discusses hangar

27, 28 |l egal update.
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Ckay.
Coul d you read that, please?
Doug reported -- who is Doug?

Is it Bankston?

> O > O >F

Doug -- | guess, because he's not listed on
here. Let me see.

Doug reported on lots 27, 28 application for
sprinkler -- nust have been Doug Bankston because it's
tal ki ng about the sprinkler system Application for
sprinkler system has been submtted. This is July 2,
20109.

Dave rem nded Doug the city earlier indicated
that they woul d have structural engineering perforned
prior to issuing CO Doug to check with the building
departnent. Ckay.

Q So there was, in fact, sone notice that a
structural engineer was going to do an anal ysis or
eval uation of the 27/28 project?

A It appears fromthis note, fromwhat Dave said
to -- in the neeting, but I wasn't in attendance at this
nmeeting and | don't believe | was acting in any capacity
at that tinme for the association. If I was, | didn't
attend this neeting that | recall.

Subsequent to this deposition, would you |ike

nme to notify exactly when | gave notification that | was
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finished wwth the ARB? Wuld that be hel pful ?

Q That woul d be greatly appreciated. Thank you
for offering. W've sort of narrowed it down going
al ong the path, but thank you.

Do you know if Ass Monkey ever provided you
wi th any proof of builder's risk insurance?

A Not to ny knowl edge. And that is not to say
that he mght have. | just can't -- | just can't
recal | .

Q Do you know whet her the current ARB or board
still considers or does consider the structure on 27 and
28 to be unsafe?

A. | have no discussion with anybody on that and I
don't know that they ever considered it unsafe. There
was j ust unknowns, design drawi ngs, things, that's all.

Q Do you know if the airport -- the QAA if it
has any -- naybe outside of the ARB guidelines, if it
has any particular rules that the unit owners are

required to conply with?

A "' mnot sure | understand what that m ght be.
Q Let me just --
A | kind of understand what you are asking, but

"' m not sure.
Q l"masking -- what |'mtrying to determne is

whet her gui delines are enforceable or not, and

800-726-7007

Veritext Legal Solutions

305-376-8800



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 152

simlarly, whether there are rules that are enforceable.
I"mtrying to determne if a guideline is a rule which
woul d be enforceabl e.
MR. VAN ALSTYNE: Objection to the formof the
guesti on.
THE WTNESS: | think that it's just not clear
to me how | can answer that honestly.
BY MR SMED:

Q Are the architectural guidelines enforceable to
your know edge?

A I woul d think because we're here, because
that's -- they are witten and required as guidelines,

t hey shoul d be enforceabl e.

Q Do you know if the ARB guidelines are a part of
t he governi ng docunents for the condom ni unf?

A You know, there's a | ot of governing docunents
to the condomnium In ny review of when |I generated
the original architectural guidelines, | literally
reviewed all of those docunents, and if they were
rel evant and applicable to the existing guidelines, |
woul d have i ncl uded those.

Q My question was -- is | just wanted to know if
you had an idea as to whether the architectura
gui delines were actually part of the governing

docunents, and I'Il |imt that to the decl arati on,
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articles of incorporation, and byl aws?

A I"'mnot really famliar with those right now
It's so many years ago that | even | ooked at those. |
really don't know.

Q You didn't review the full-sized plans, |
bel i eve you testified.

Do you know if Ass Monkey built what was on the
full-sized plans?

A No idea. No idea.

MR. SMED: G ve ne one nore second. | think

' m al nost done.

| believe I've conpleted ny tinme. Thank you
very nuch.
(Deposition Exhibit No. 178 was marked for
I dentification.)
CROSS- EXAM NATI ON
BY MR VAN ALSTYNE:

Q So if I refer to the association or the airport

fromnow on, |I'mtalking about the Ol ando Apopka

Airport Association, Inc. --

A Yes.
Q -- and the defendant, Ass Mnkey, LLC, when |
say Monkey.

A Ckay. Under st ood.

Q And when we refer to the architectural review
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board and the architectural review commttee or to the
ARB and the ARC, they are -- for your intents and
pur poses, those are all the same thing; right?

A Correct.

Q Tell me a little bit about you. You're a

| i censed general contractor --

A Ckay.

Q -- is that correct?

A Yes.

Q And what is sone of your, | guess, relevant

training or experience relating to construction and
design and anal ysis of the issues that we have here?
A. | first had ny license -- ny general contractor
license in 1989, and | applied for that and took the
test.
But ny rel evant experience |eading up to that
was a | ot of the design and engineering that | did
of fshore with underwater robotic vehicles and deep
di ving systens, and it kind of qualified ne for being
able to qualify for the -- to sit for the test. There
was a whole list of things | had to provide for that.
But my history with construction is in design
engi neering over a nunber of years that evolved. |
wor ked of fshore. | worked in the advanced -- advanced

systens group with Cceaneering International to design a
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new type -- different types of equi pnent for underwater
robotic systens. | worked offshore with Southern
Platforns in deep-diving systens.

| followed up and worked with Universal Studios
and Sony Pictures to be able to work in evaluating ride
and show systens that have |ife-safety inplications, as
well as the facilities that have construction and design
applications that interface with facilities and
bui | di ngs.

| worked -- | have a patent for the Assistive
Disability System the ADA systemfor the ride system at
Men in Black in Universal Studios that allows a guest to
| oad and unload onto a ride vehicle at the sanme tine as
it takes for any other guest that is nondi sabl ed.

| designed a nunber of -- had designed a LEED
Energy Star building in Wnter Garden. | designed and
built a three-story hone in Stuart, Florida, as a
t hree-story octagonal shaped house. 1've been invol ved
I n engineering at Universal Studios. | worked at the
mai nt enance engi neering departnment as a mai nt enance
engi neer at Florida -- Florida Power & Light at the
St. Lucie nuclear power plant.

Q Al right. So when it cones to anal ysis of

metal buildings that exist at the airport, your

experi ence and your training nmakes you qualified to
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anal yze those drawi ngs and those designs in order to
determ ne how they are constructed?

A | was responsible for the construction of ny
bui | di ng, hangar nunber three at the Apopka airport, and
| believe fromny recollection | pulled the permt on
t hat .

But I am not a degreed engineer. |'ve done
engi neering work and construction and technical issues,
you know, nost of ny adult life, so that kind of gives
me background and general experience.

Q kay. And for this particular case, a |ot of
t he docunents you' ve seen today dated 2018 or sone
earlier, 2016 -- for nost of these docunents we're
| ooking at, |ike 2018, 2019, so going back three and a
hal f years or so, so it's fair to say that your nenory
mght be a little foggy on sone of these detail s?

A Right. Wth COVID and the year that we | ost on
that, not to nention the docunents span al nost a year,
you know.

Q And we were actually supposed to take your
deposition | ast year; right?

A Ri ght .

Q Yes, and we didn't.

And today, you're testifying as the forner ARB

chai rnman; correct?
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A Correct.

Q And are you testifying on behalf of the
associ ation?

A "' m not representing the association, no.

Q You're a unit owner and forner chairperson?

A Ri ght, right.

Q Yeah. So | think earlier in the deposition
M. Snmed was asking you about whet her Monkey made
alterations or inprovenents, and there is sone | anguage
that correlates in the declaration, sone of the |anguage
Is alterations, inprovenents, changes --

A Ri ght.

Q -- nodi fications.

Isn't it true that Monkey has perforned all of

those iterations of that term nol ogy?

A That's correct.

Q Regardi ng the ARB gui del i nes, what are they
for, generally, in your m nd?

A St andar di zati on, safety, consistency, and
operational safety.

Q What's the typical process for approval of an
ARB application?

A. Well, within ny tenure?

Q Yes.

A. It would be -- | would be notified that there's
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an applicant that is requesting construction of a hangar
or a nodification of sonme sort of a hangar. And they --
Speci alty Managenent would notify ne and send ne the
application, along with the applicabl e docunents.

And from a personal standpoint it would be a
period of time that | would review the docunents, and on
the application, there's basically -- the process is to
say prelimnarily approved, approved, or not approved.
So it's leading up to a tine of evaluation wth the
owner or entity, if it's an owner or entity, whereby I
can submt ny recommendation to the board.

So in that period of time, |'ve typically been
engaged with the owners over the issues associated with
what m ght be deficient, what m ght not be conpliant,
what m ght need to change. Those m ght involve a nunber
of issues interior-wise or exterior-wse or
archi tecture-w se.

It's clear that they have obligations for
permtting, but absent of that, there's still a review
in terms of, you know, operation, safety, architectura
standards that | m ght observe froma standard -- froma
-- personally fromnyself observing what was goi ng on
with their plans and talking to them

Q Do you recogni ze the hangar in Exhibit 178?
A | do.
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And what --
Hangar s.

Yes. Wi ch hangars are those?

> O > O

This is ot 27 and 28, Ass Mnkey.
Q And those pictures are what appears to be one

buil ding on two | ots?

A Yes.

Q And - -

A It's connected, two buildings on -- say that
gquestion again? |'mnot sure.

Q Does it appear that we're | ooking at one

building sitting on two | ots?

A. It appears that the building is connected.
Q kay.

A Yes.

Q And this first page of the two-page exhibit,

what is the first page? Wat are we |ooking at? Wat
el evati on?

A The elevation is the front of the building from
the taxiway where the ingress and egress for aircraft
woul d normal |y be.

Q And where is the electrical panel on it?

A It appears to be on -- well, it is on hangar 28
on the front wall there.

Q And turn to the next page. Wat is that a

Veritext Legal Solutions
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phot ogr aph of ?
A That's the rear of the building.
Q And fromthat photograph, can you tell if the
roof pitches are different?
Very clearly different.
Ckay.

You can tell fromthe front, al so.

o > O »F

Yes. And then -- are you okay over there?

MR. ALBRECHT: Yeah, don't worry about ne.

MR. VAN ALSTYNE: You're doing a |ot of
fidgeting over there and tal king.

BY MR VAN ALSTYNE:
Q On Exhibit 143 -- let's find 143. There it is.

You were asked to read the highlighted portion

of that.

A Yes.

Q Now, these are all just notes; is that correct?

A This is after the draft was submtted to the
ARB nenbers.

Q So the only thing -- these are just notes?

A As a matter of fact, it says notes from-- this
is a board -- so these are notes that were our own notes

and notes from i ndivi dual s.
Q And so these don't actually get -- the only

thing that matters in your mnd are the fina
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architectural guidelines?

A These are kind of discussions about all those
| ssues.

Q Okay. Do we have Exhibit 146 sonmewhere over
here maybe? Did you put themin even/odd?

A | put them-- a lot of them| put together in
what they were, not the sequence, sorry. 1407?

Q 146. Actually, let nme go to 147. 1t should be
t he gui del i nes.

A Here's 145.

Q The January 2016 gui del i nes.

A Are you sure? Here you go. W have them here.

Q This is it, Exhibit 147 right here, the
January 2016 gui del i nes.

Now, at the end of that there is a revision
| og; correct?

A Correct.

Q And the Septenber 2015 and the January 2016
gui del i nes were both reviewed and approved by the board;
s that correct?

A That's correct.

Q And then the January 2016 gui delines, the
revision |l og, would you classify these -- would you
classify these changes as nonsubstantial ?

A. Yes.
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Q Alot of themsay right onit, it's a typo or

ver bi age change?

A Ri ght.
Q So woul d you cl assify those as m nor changes?
A Yes.

Q And there was sone tal k regardi ng general
contractor's insurance or general liability insurance.
And isn't it commpbn on construction projects
for the owner or the property owner to see a copy of the
general contractor's liability insurance?
A Yes.
Q And isn't it comon sonetines that those limts

exceed statutory requirenents?

A Yes.

Q Exhi bit 149, Septenber 2014.
A Decenber 14t h?

Q Sept enber.

A Sept enber 4th, 1st, 5th.

Q Sept enber 4t h?

A Septenber 4th. | don't see it. | see
Sept enber 6th. Septenber 4th -- here it is, this one.

Q Yes.
A kay.
Q 149.

(Di scussion off the record.)
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MR. VAN ALSTYNE: Goi ng back on the record.

BY MR VAN ALSTYNE:

Q So Exhi bit 149, how many ot her hangars or ARB
reviews are on this particular set of neeting m nutes?

A Besi des 27, 28, there's one, two, three, four.

Q So the board does have additional hangars ot her
t han Monkey's to revi ew and approve?

A Routi nely, vyes.

Q And typically, the other hangars do get
approval or no?

A There's a discussion with each one here.
Sonetines they conme in and discuss issues that they want

to potentially do.

Q Yes.

A And then there's applications, also.

Q Ckay.

A So there's a variety of reasons why there woul d

be di scussion, but there's usually ongoing di scussions
about different hangars, yes.

Q And usually -- does the board get or the ARB,
does it usually get a conplete application?

A Yes, the board will get an application after a
revi ew process or consideration for approval.

Q Ckay. Let's put that one back.

Exhibit 151 is a certificate of occupancy. Can
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a unit owner get a certificate of occupancy even with
nonconpl i ant issues or non-approval fromthe ARB?

A The ARB does not issue a certificate of
occupancy. They approve.

Q Can a unit owner get a certificate of occupancy
fromthe city even if it's non -- not in conpliance with
t he condo board or the association?

A. It looks like it did, yes.

Q Can a unit owner get a certificate of occupancy

even with ARB vi ol ati ons?

Yes.
Q kay. Let's go to another exhibit.
Now, in this exhibit --
A 152.
Q -- they were tal king about construction pl ans.
A Ri ght .
Q In the context of this paragraph, could

construction plans nean non-tangi bl e plans or draw ngs?
MR. SMED: (Object as to form
MR. VAN ALSTYNE: You asked himto interpret
what construction plans nmeant, so I'mjust trying to
clarify fromsoneone else's letter what they could
mean.
THE WTNESS: And so the question again?
BY MR VAN ALSTYNE:

Veritext Legal Solutions
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right?
A
Q

dr awi ngs
A
Q

general plan of noving forward?

A
Q
A
Q

menti on about whether or not you had construction

dr awi ngs

dr awi ngs
t he sane,

A

i dentification.)

BY MR VAN ALSTYNE:

Q

refresh your recollection of anything --

Page 165

So this paragraph nentioned construction plans;

Ri ght.

Coul d that nean construction plans as tangible
that you can hol d?

Sur e.

Coul d that nean construction plans that are a

Sur e.

So it could be interpreted two ways?

Ri ght.

So in Exhibit 153, | think there was sone

in May 2018 or June of 2018.

Whet her or not you received construction

in May 2018 or June 2018, isn't the end result
t hat Monkey still never received approval ?
Yes.

(Deposition Exhibit No. 179 was marked for

MR. SMED: What nunber is that?
THE CERTI FI ED STENOGRAPHER: 1709.

Does Exhibit 179 -- M. Kagan, does Exhibit 179
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A Yes.

Q -- pertaining to this?

A Yes.

Q Did you draft this letter?

A | did.

Q Does the letter outline nonconpliance issues
wi th hangars 27 and 28?

A It does.

Q Does the letter reference the proposed roof
pl an?

A Yes.

(Brief interruption.)
BY MR VAN ALSTYNE:
Q So on this Exhibit 179, you tal k about
recei ving sone submttals from Monkey?
A Correct.
Q And you revi ewed and anal yzed those submttals
I ncl udi ng what appears to be a front elevation plan?

A. Correct.

Q Pl an vi ew and roof plan?
A Ri ght.
Q And what was your reconmendation to the board

based on review ng those plans, specifically regarding
the front elevation and the roof?

A Is there sonething in here that | should read
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or is it sonething |I reviewed?
Q I think just to refresh what you were thinking
about at the tinme you wote this letter.
A Can | recap this letter a bit? I1t's kind of a
docunent after the subsequent board neeting that
di scussed the concept of the front el evation that was
proposed by Ass Monkey in the nmeeting that was a
concept; that the board was |looking at it froma concept
st andpoi nt and acknow edged that they needed to submt
all the docunents and all of the draw ngs, but they
woul d consi der that concept as it evol ved.

And | reviewed it along with the draw ngs that
were submtted and all the other docunments that were
submtted by Ass Monkey. | reviewed it and determ ned
for the elevation of this building it was unacceptabl e
because there was -- it appeared to be fromtheir
drawi ngs that were provided to the board and Specialty
Managenent, that it was still two buildings with two
roof pitches that were not the sane and in front of it
Is a faux el evation. The design concept and the

approach was pretty good, but the design draw ngs that

they provided were clear that it wasn't a fully executed

si ngl e bui | di ng.
The other thing I1'd like to note on here, just

for the previous, is that we tal ked about earlier

Veritext Legal Solutions
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builder's risk, and I wasn't sure if Ass Monkey
submtted a builder's risk policy or not. And | see
here they did submt it, because |I went through -- and
also along with the front el evation and the buil ding
drawi ngs that they submtted, reviewed kind of a status
of where they were with respect to their overall general
application submttals at that tine.

Q So at this tinme, was the application conplete
or inconplete?

A | nconpl et e.

Q And it was inconplete regarding, | guess, what
Is outlined on the fourth page?

A. Ri ght.

Q Site survey, parking -- full set of permitted
drawi ngs, sunp capture, stormdrain runoff, outside
| i ghting.

A Ri ght.

Q And, of course, the roof pitch; is that
correct?

A Correct, setbacks.

Q Set backs.

A. They submitted builder's risk, but that needed
as an additional naned insured the association.

Q Looking at -- let's put this back. W'Il go to
160. Al right. That's not the one we're going to go
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to. I'mtrying to use existing exhibits.
MR. SMED: | think your top one is flipped.
BY MR VAN ALSTYNE:

Q Now, | ooking back at Exhibit 147, January 2016
gui del i nes, what does it say right here on page 6?

A "At the discretion of the | ot owner, he/she or
their entity may file for a building permit in parallel
with, or prior to, obtaining the Association Board of
Director/Architectural Review Board approval, however,
they shall proceed at their own risk."

Q Isn't that what Monkey did in this case,
proceeded at his own risk?

A Yes.

Q And what's the next sentence say?

A “A building permt authorizing construction or
nodi fication in conpliance with the Cty, County, and/or
State or other applicable standards does not ensure
Ol ando Apopka Airport Associ ation ARB approval . "

Q And isn't that what happened here, that the
unit owner received a building permit w thout ARB
approval ?

A Correct.

Q We can put that back.

Per Exhibit 175, the action itemthere, can you

read t hat?
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A “"Action Item Architectural Review Board:
Joel Kagan to send Ray Marsh ARB gui delines and
checklist. Letter fromboard for sign-off on permts.”

Q And Exhibit 176 is the letter that you were
directed to send?

A Correct.

Q | don't have any other questions on that one.

(Deposition Exhibit No. 180 was nmarked for

I dentification.)

BY MR VAN ALSTYNE:

Q So Exhibit 180, what does that appear to be?

A It appears to be the --

Q And I'Il just say this is a conposite exhibit.
First the pictures are in black and white, and then the
pictures are in color.

A Right. This appears to be an e-mail from ne,
Novenber 29, 2018, of photographs that | took of |ot 27,
28, under construction.

Q Is there any text on that e-mail?

A Oh, yes. It's a note to Asima and Jim

Q Who i s Asina?

A Asima is the association's general |ega
counsel .

Q And who is Jinf

A JimHeekin is the president of the association.
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Q Ckay. \What does your e-mail say?

A My e-mail said -- Novenmber 29th. "M . Al brecht
did not show up at the FBO at 3: 00 p.m today. At 3:20
| went to his hangar to attenpt to neet with himand it
was shut. There was no one there and the workers that
were present an hour earlier had left."

Q So is that the day that you were supposed to
have a neeting with M. Al brecht?

A Yes, because | renenber he wasn't there. |
went to his hangar and observed the construction in
progress and took pictures of it and sent that al ong
with ny note to Asima and Ji m Heeki n.

Q And was that the day you were going to give him
the redlined drawi ng that you had prepared?

A Yes. | wanted to -- | think it was always the
intent to try to cone to an understandi ng and agreenent
W th Ass Monkey so it would be a win-wn situation, as |
specifically said in one of those docunents before.

Q Yes. And you're not Monkey's architect or
anything. You were just doing this in order to try to
reach a concl usi on.

A It was a sketch to try to cone to a conprom se
bet ween us.

Q But it wasn't your job to cone up with a

desi gn?
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A No.

MR SMED: |Is that e-nmil Bates stanped?

MR. VAN ALSTYNE: No, it was -- | think I
probably --

MR SMED: Can | get a copy of that?

MR. VAN ALSTYNE: | just redacted a bunch of
it, so it's just pictures.

MR. SMED: | know the pictures. |'m]looking
for the e-mail so that | could see it.

MR. VAN ALSTYNE: [|'Il send you a copy of it.

MR. SMED: Thank you.

MR. VAN ALSTYNE: And at the airport -- | don't
remenber if this exhibit was presented, but I'l]
present this as the next one.

(Deposition Exhibit No. 181 was nmarked for

I dentification.)
THE W TNESS: Ckay.
BY MR VAN ALSTYNE:

Q Do you recall drafting this?

A | do.

Q Did we already review this?

A It | ooks Iike we did.
MR. SMED: | think so.
THE WTNESS: It may be a different docunent,

but | believe we did review this.

Veritext Legal Solutions
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MR. SMED: | believe we did.

THE WTNESS: It may have been in a different
form

MR. SMED: It wasn't in blue |etterhead.

MR. VAN ALSTYNE: And this one has a Bates
stanp on it.

THE W TNESS: (kay.

BY MR VAN ALSTYNE:

Q Does this --

A | may have drafted it.

Q And what's the date on this?

A March 1st, 2019.

Q Does this summari ze the conditions of the
deficient hangar at the time you wote the letter?

A. Vell, this is nonths and nonths after | first
started looking at it, and at the tine it represented a
| ist of nonconpliance issues, yes.

MR. VAN ALSTYNE: And this is the last exhibit.
(Joint Exhibit No. 182 was marked for
i dentification.)
BY MR VAN ALSTYNE:

Q Do you recogni ze those draw ngs?

A |'ve seen these draw ngs, yes.

Q Are those the netal building drawi ngs for

Monkey' s hangar ?
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A They are. They are the structural draw ngs
fromthe manufacturer of the buil ding.

Q Ckay. And can you identify the roof pitch on
any of those draw ngs?

A Yes. On the third, fourth, and fifth draw ngs,
it's delineated the pitch to be 1:12.

Q What about the second page?

A Second page. The second page has it al so.
Yes. Al pages except the cover have 1:12.

Q So the draw ngs for the hangar has the pitch
that's inconsistent wwth the ARB gui delines?

A Yes.

Q Has there al ways been a pattern or schene of
construction at the airport?

A. O course, yes.

Q Does Monkey's hangar fit in with that pattern
or schene?

A No.

Q Have the ARB gui del i nes al ways been posted
online?

A To my know edge since they were -- ny original
2015, yes, and the other versions before that, yes.

Q And architectural approval, is that always
requi red before constructing a new hangar unl ess you

proceed at your own risk?
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A That's correct.

Q And did the ARB ever recommend to the board or
to your know edge did the board ever grant Monkey's
approval ?

A Never .

Q Did the board ever give -- to your know edge,
did they approve nodifications to units 27 and 28?

A No.

Q I n your opinion, did Monkey have every
opportunity to stop work and work with the associ ation
to conme up with an agreed-upon design, but he did not?

A That is unfortunate and true.

Q And so does it appear in your opinion that
Monkey proceeded forward with construction w t hout
hearing fromthe board or seeking a final answer from
t henf?

MR. SMED: (Object as to form
THE WTNESS: Can you repeat that?
BY MR VAN ALSTYNE:

Q Sure. I n your opinion, did Monkey proceed
forward with construction without waiting for a fina
answer fromthe board?

A He proceeded at his own risk, wthout effective
I nteraction for the applicant process, review process,

and went forward on his own. It was inconsistent with

Veritext Legal Solutions
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what | was used to, for sure.

Q And in your opinion, is Mnkey's building stil
nonconpliant to this day?

A There is a list | have there that | brought

over previously, and | don't know that there's any --

Q For exanple, the roof, is that nonconpliant?

A Nonconpl i ant .

Q And is the pitch of the roof nonconpliant?

A The pitch, the peak, I'mnot sure if the eaves
are conpliant, and many of the other itens | |listed as

wel | .

Q And just to kind of explain the significance of
a difference in roof pitch of 1 in 12 versus 2 in 12, it
doesn't take a rocket scientist to know one nmeans one
I nch of rise every 12 inches of run?

A I think -- exactly, so the slope and the angle
| ooks different.

Q And if you have, for exanple, a 30-foot run --

A Ri ght.

Q -- and the difference between a one and a two

woul d be one inch, so that would be 30 i nches --

A Ri ght .

Q -- of difference --

A Ri ght.

Q -- over a 30-foot run?
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A. Ri ght, one foot to 30.

Q One inch to -- yes. So therefore, the shape of
the roof is nonconpliant?

A The shape of the roof is nonconpliant with the
archi tectural guidelines.

Q And to your know edge is at |east one of the
set backs nonconpl i ant ?

A Yes. The pitch and the peak are nonconpliant,
and the eave is probably nonconpliant, but | don't know
t he exact elevation of the eave.

Q What about drainage, is that conpliant?

A No, that's not conpliant.

Q l'msorry?

A. No, that's not conpliant.

Q And does drai nage for Mnkey's building drain
to the alleyway as opposed to draining to the front?

A It drains to the back. The hangar is supposed
to be front, is my recollection.

There's a |l ot nore issues about drainage
because the drai nage needs to be cal cul ated based upon

the volume of water that is held in the roof. And

typically when | review those, | have confidence that
the civil engineer has reviewed that for -- typically,
iIt's generally -- | think it's |like the hundred year

stormrequirenent, once in a hundred years, the storm

800-726-7007

Veritext Legal Solutions

305-376-8800



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 178

requi renent to nake sure it handl es the storm drai nage,
the volunme of it.

And al so, our requirenents are to the front,
for the front of the building to be able to drain into
the storm drai nage system

Q The airport storm drai nage system - -

A The airport drainage.

Q -- as opposed to draining on the dirt and
potentially causing a washout --

A Correct.

Q -- or draining into an adjacent hangar?

A And undermning it, yes. To ny know edge,
that's still nonconpliant.

Q And the skirting around the facade of the
building, is that a requirenent or recommendation of the
ARB?

A It's an architectural guideline requirenent.
It's an aesthetic issue associated with the
archi tectural guidelines.

Q And to your know edge, does Mnkey's buil di ng
have t he reconmended or required skirting?

A No.

MR. VAN ALSTYNE: Ckay. | don't have anything

el se.

VR. SMED: G ve nme one nonent.
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REDI RECT EXAM NATI ON

BY MR SMED:

Q Wul d you consider a roof to be a wall on a
bui | di ng?

A That's an unusual question, but the
nonmencl ature is different.

Q And when you say it's an architectura
requi renent, do you nean "rule" by that?

A It's a guideline that is set by the
architectural review conmttee and approved by the

boar d.

Q Can you put a -- can you build a building other

than a hangar on OAA property at one of the units or
| ot s?

A Goi ng forward?

Q Since the dates of the guidelines we | ooked at
from let's say, 2016 or 2018.

A The guidelines that -- during ny tenure?

Q During your tenure, correct.

A Can you build a building other than a hangar,
is that the question?

Q Correct.

A My -- nobody has applied for that. Wuld there

an be an exception? | don't know.

For exanple, if a governnental agency cane up
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and asked us for that, we would consider it. So right
now, it's a case-by-case basis, | would say. For
exanple, there was sone talk at sonme tine if the police
wanted a helicopter pad or sonething |like that.

Q Wul d you agree that many of the things that
you require during this process are not expressly
provided for in the ARB guidelines? 1'Il call it the
brochure, so to speak.

A The architectural guidelines has been an
evol vi ng docunent since the beginning that |'ve been
there, and it will continue to evolve based upon issues
that cone up

Q And t hose issues, they are not always m nor
are they? Aren't they sonetines substantive?

A Well, in the beginning in the architectural
guidelines, it talks about the intent, and | don't think
It can cover every single base that would ever cone up.
So there's an intent there, and that's kind of how they
have people volunteer to be able to review and hel p the
menber shi p and the new applicants work through them

Q And doesn't that brochure, the architectura
gui delines, basically say that these are general
gui del i nes?

A I["'mnot sure if that |anguage is specific in

t here about that.
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Q Wth regard to drainage, do you have any
know edge whether the drainage in this project has
interfered with any of its neighbors or caused harmto
any other unit?

A Since | left, I amnot aware of that. However,
the design of that is not intended for a brief history.
It's intended for a history that covers all kinds of
envi ronnmental conditions.

Q And to your know edge, did unit 28 which had a
hangar constructed, do you know if that had skirting on
it when Ass Monkey purchased the property?

A "' mnot sure.

Q If you drain to the rear of the property, can
that make it into the OAA s drai nage or sewer systen?
Isn't that part of --

A What happened is the OAA drainage systemis in
t he devel opnent system the infrastructure, and it's
typically all in the taxiways. So the fronts of the
bui | di ngs, the taxiways have a storm drai nage system
that ultinmately feeds itself into the retainage areas of
the property. So the intent is for all of the gutters
and anything that comes out fromthe buildings, it has
t he substantial volunme of surface area to be able to
hold the water in a large stormsituation that occurs

only like once every hundred years, for exanple. And
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"' mnot quoting the exact --

Q | under st and.

A So then we asked everybody and the guidelines
make sure that it goes to the front where the concrete
is and we slope it down to the drainage of the
infrastructure of the common areas.

Q Don't the hangars generally have the sane
gutters and downspouts, oversized?

A. That's evol ved over the years. Wen | cane in,
when they first started doing it, sone of the designs
were not as efficient as others, and some of the
preexi sting ones don't hold up as well as the others.
So there's --

Q Wll, let's say there's a double unit |ot where
sonebody built it with no false front, just a hangar
door, everything you would expect, and | assune two
downspouts towards the front, if it's a double hangar,
as opposed to a single hangar?

A Well, like for instance, ny hangar has gutters
on each side and one, two, three downspouts that cone
i nto an underground --

Q French drain?

A No, an underground pi pe that pours out
underground to the conmon area drain system O her

peopl e have that simlar type drain systemwi th multiple
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drains, gutters, downspouts that cone on top of the
ground onto the front of the hangar slab skirt and drain

openly into the taxi areas and gutter storm drai nage

system
Q Did you work on lot or unit 87, do you recall?
A Do you have a nane for that person?
Q | don't, but the question is -- the question
Is, is it -- aren't there at least a few buildings wth

a 1:12-pitch at the airport?

A Not that | know of, fromny recollection.

Q If there is, would they have gone through the
same ARB procedures for approval ?

A. You know, there's a |lot of hangars built way
before | even built ny hangar. So back then, the
devel oper, if there's one out there, | don't know of it,
but there may be sone ot her concessions he nmade, but |
have no i dea.

MR SMED: Al right. | think I amfinished.
THE W TNESS: Thank you very nuch.
MR. VAN ALSTYNE: |[|'ve got one nore question.
RECROSS- EXAM NATI ON
BY MR VAN ALSTYNE:

Q I n your opinion, did Monkey nmake a change or

alteration to any exterior wall?

A. Yes.
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MR. VAN ALSTYNE: GCkay. That's it. No further
questi ons.

THE CERTI FI ED STENOGRAPHER: Read or wai ve?

MR. VAN ALSTYNE: So she's asking if you want
to read the pre-published version of the transcript
before it gets finalized for any errors or
i nconsistencies or if you just want to waive that.

THE WTNESS: | would like toread it with --
" m kidding. No interest.

THE CERTI FI ED STENOGRAPHER: |'Il 1| take that as
a wai ver.

Do you want this transcri bed?

MR. SMED: Yes, we'll order.

THE CERTI FI ED STENOGRAPHER: And do you want a
copy?

MR. VAN ALSTYNE: Yes, please.

(The deposition was concluded at 5:20 p.m)
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CERTI FI CATE OF QATH

STATE OF FLORI DA:
COUNTY OF SEM NOLE:

I, Emly W Andersen, RVR CRR FPR, Stenograph
Short hand Reporter, certify that JOEL KAGAN appear ed
before ne via videoconference on Cctober 27, 2021 and
was duly sworn.

W TNESS ny hand and official seal this 8th day of
Novenber, 2021.

| dentification:
Produced I dentification
Florida Driver's License

EM LY W ANDERSEN,

Notary Public State of Florida
Comm ssion No. GG 258112

Expi res Cctober 14, 2022
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CERTI FI CATE OF REPORTER
STATE OF FLORI DA:
COUNTY OF SEM NOLE:

|, Emly W Andersen, RVR CRR FPR, Stenograph
Short hand Reporter, certify that | was authorized to and
did stenographically report the foregoi ng deposition of
JCEL KAGAN; that the review of the transcript was
requested; and that the foregoing Pages, 4 through 184,
inclusive, are a true and conplete record of ny
st enogr aph not es.

| further certify that | amnot a relative or
enpl oyee of any of the parties, nor aml| a relative or
counsel connected wth the parties' attorneys or counsel
connected with the action, nor am|l financially
interested in the outcone of the action.

DATED this 8th day of Novenber, 2021.

Emly W Andersen, RVMR CRR FPR
St enogr aph Short hand Reporter
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FLORIDA RULES OF CIVIL PROCEDURE

Rule 1.310

(e) Witness Review. If the testimony is
transcribed, the transcript shall be furnished to
the witness for examination and shall be read to or
by the witness unless the examination and reading
are waived by the witness and by the parties. Any
changes in form or substance that the witness wants
to make shall be listed in writing by the officer
with a statement of the reasons given by the
witness for making the changes. The changes shall
be attached to the transcript. It shall then be
signed by the witness unless the parties waived the
signing or the witness is il1ll, cannot be found, or
refuses to sign. If the transcript is not signed by
the witness within a reasonable time after it 1is
furnished to the witness, the officer shall sign
the transcript and state on the transcript the
waiver, illness, absence of the witness, or refusal
to sign with any reasons given therefor. The
deposition may then be used as fully as though
signed unless the court holds that the reasons

given for the refusal to sign require rejection of




the deposition wholly or partly, on motion under

rule 1.330(d) (4).

DISCLAIMER: THE FOREGOING CIVIL PROCEDURE RULES
ARE PROVIDED FOR INFORMATIONAL PURPOSES ONLY.

THE ABOVE RULES ARE CURRENT AS OF APRIL 1,

2019. PLEASE REFER TO THE APPLICABLE STATE RULES

OF CIVIL PROCEDURE FOR UP-TO-DATE INFORMATION.




VERITEXT LEGAL SOLUTIONS
COMPANY CERTIFICATE AND DISCLOSURE STATEMENT

Veritext Legal Solutions represents that the
foregoing transcript is a true, correct and complete
transcript of the colloquies, questions and answers
as submitted by the court reporter. Veritext Legal
Solutions further represents that the attached
exhibits, if any, are true, correct and complete
documents as submitted by the court reporter and/or
attorneys in relation to this deposition and that
the documents were processed in accordance with

our litigation support and production standards.

Veritext Legal Solutions is committed to maintaining
the confidentiality of client and witness information,
in accordance with the regulations promulgated under
the Health Insurance Portability and Accountability
Act (HIPAA), as amended with respect to protected
health information and the Gramm-Leach-Bliley Act, as
amended, with respect to Personally Identifiable
Information (PII). Physical transcripts and exhibits
are managed under strict facility and personnel access
controls. Electronic files of documents are stored

in encrypted form and are transmitted in an encrypted
fashion to authenticated parties who are permitted to
access the material. Our data is hosted in a Tier 4
SSAE 16 certified facility.

Veritext Legal Solutions complies with all federal and
State regulations with respect to the provision of
court reporting services, and maintains its neutrality
and independence regardless of relationship or the
financial outcome of any litigation. Veritext requires
adherence to the foregoing professional and ethical
standards from all of its subcontractors in their
independent contractor agreements.

Inquiries about Veritext Legal Solutions'
confidentiality and security policies and practices
should be directed to Veritext's Client Services
Associates indicated on the cover of this document or
at www.veritext.com.
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