
CONFIDENTIALITY AND NON-DISCLOSURE AGREEMENT
(North and South Lots)


THIS CONFIDENTIALITY AND NON-DISCLOSURE AGREEMENT (“Agreement”) is entered into as of ____________________ (the “Effective Date”), by and between HALOA AINA L.L.C., a Hawaii limited liability company (“Owner”), and _______________________ (“Interested Party”) (collectively referred to as “Parties” or individually referred to as “Party”).

RECITALS:
A.
Interested Party is interested in purchasing certain real property (the “Transaction”) with a street address of 79-2596 and 79-2597 Puu Lehua Drive, island of Hawaii, State of Hawaii, and designated as Tax Map Key No. (3) 7-9-001:015 (South Lot) and 013 (North Lot), respectively (collectively, the “Property”) owned by Owner.

B.
Interested Party wishes to undertake certain due diligence investigations and reviews in connection with the Property and Owner is willing to provide certain confidential information to be used only for evaluating the Transaction, provided that the Interested Party agree to protect Owner’s confidential information from unauthorized use and disclosure.
AGREEMENT:
In consideration of the recitals set forth hereinabove, which by this reference are incorporated herein, and other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the Parties hereto agree as follows:
1. Definition of “Confidential Information”.  As used herein, the term “Confidential Information” shall mean:
1.1. All information relating to the Property furnished by Owner, or its members, managers, officers, employees, agents or representatives (collectively, “Owner’s Representatives”) to Interested Party (collectively the “Disclosed Information”); and
1.2. All documents, studies, electronic materials and information furnished to the Interested Party by Owner or Owner’s Representatives relating to the Transaction, whether furnished before on or after the date of this Agreement and whether furnished orally, in writing or by any other medium including, for avoidance of doubt, that Interested Party is considering the Transaction, that discussions or negotiations are taking or have taken place concerning the Transaction between Owner and Interested Party and the status thereof, and the existence or contents of this Agreement. All information, notes, analyses, compilations, statistics, interpretations, translations, memoranda and other documents generated by Interested Party or by its managers, members, officers, directors, partners, employees, agents, representatives, affiliates, financing sources, and potential partners and financing sources or by contractors, consultants or others retained by Interested Party to analyze, evaluate or report on the components of the Disclosed Information (collectively “IP’s Representatives”), that contains, reflects, or is derived from the Disclosed Information; 

provided, however, that “Confidential Information” shall not include information that (a) is or becomes publicly available other than as a result of acts by Interested Party or IP’s Representatives in violation of this Agreement, (b) is in the possession of Interested Party or IP’s Representatives prior to any disclosure thereof by Owner or Owner’s Representatives, whether before or after the effective date of this Agreement, or (c) is disclosed to Interested Party or IP’s Representatives from a source that, to Interested Party’s or IP’s Representatives knowledge, is not bound by a confidentiality agreement with Owner prohibiting such disclosure.  Any such information that, unknown to Interested Party, is deemed confidential by Owner shall become Confidential Information for purposes of this Agreement from and after the date on which Owner informs Interested Party in writing that such information is confidential.
2. All Confidential Information To Be Kept Confidential.  Interested Party shall keep the Confidential Information confidential and ensure that the Confidential Information will not, without the prior written consent of Owner, be disclosed by Interested Party or IP’s Representatives in any manner whatsoever, in whole or in part, and shall not be used by Interested Party or IP’s Representatives in any manner whatsoever, except as otherwise provided herein.  
3. Due Diligence.  
3.1. Any Confidential Information used by Interested Party shall be used solely for the purpose of evaluating the Property and Transaction.  Interested Party, or any person acting on Interested Party’s behalf, directly or indirectly, will not disclose to any person or entity any Confidential Information except as provided herein.
3.2. Notwithstanding any provision to the contrary contained herein, Interested Party may disclose Confidential Information to IP’s Representatives who, in Interested Party’s judgment, have a need to know the Confidential Information and/or for the purpose of evaluating the Property and Transaction.  Interested Party will inform IP’s Representatives of the confidential nature of the Confidential Information and the provisions of this Agreement, and secure their agreement to abide in all material respects with its terms.  In any event, Interested Party shall be responsible for any breach of this Agreement by any of IP’s Representatives as though committed by Interested Party itself.
3.3. Interested Party understands that neither Owner nor Owner’s Representatives have made or make any representation or warranty, express or implied, as to the accuracy or completeness of the Confidential Information.  Interested Party agrees that Owner nor Owner’s Representatives or their respective members, managers, officers, employees, representatives, or advisors will have any liability to Interested Party or any of IP’s Representatives resulting from the use of the Confidential Information. 
4. No Obligation with respect to Transaction.  Each Party acknowledges that subject to this Agreement, (i) except as set forth in Section 5 below, it shall conduct any Transaction in such manner as it shall determine, in its sole discretion (including, without limitation, negotiating with any prospective counterparty and entering into definitive agreements without prior notice to the other Party or any other person or entity), (ii) it shall have the right, in its sole discretion, to reject or accept any potential counterparty, proposal or offer (including proposals made by the other Party to this Agreement), and to terminate any discussions and negotiations, at any time and for any or no reason, and (iii) unless and until a definitive agreement between the Parties with respect to any Transaction has been executed and delivered, neither Party nor any of its stockholders, partners, managers or members will be under any legal obligation to the other Party of any kind whatsoever with respect to such Transaction.
5. All Confidential Information To Be Returned.   Upon Owner’s request, Interested Party will return to Owner or destroy (at Interested Party’s option, and to the extent technologically feasible) the Confidential Information, whether in written or electronic form; provided that Interested Party and IP’s Representatives may destroy and certify to Owner the destruction of the Confidential Information and provided further that Interested Party shall be permitted to retain the Confidential Information to the extent necessary to comply with applicable document retention policies, laws, rules or regulations.  To the extent any Confidential Information is retained in accordance with the preceding sentence, the obligations of confidentiality with respect to such Confidential Information shall survive the termination of this Agreement until such time as Interested Party no longer retains such Confidential Information and has confirmed the same to Owner in writing.  Notwithstanding the return or destruction of the Confidential Information, Interested Party will continue to be bound by its obligations of confidentiality and other obligations under this Agreement.
6. Subpoenas, Court Orders, Etc.  In the event that Interested Party or anyone to whom it supplies the Confidential Information receives a request or order to disclose all or any part of the Confidential Information under the terms of a subpoena or order issued by a court or by a governmental body, Interested Party shall:
6.1. Notify Owner immediately of the existence, terms, and circumstances surrounding such request;
6.2. Consult with Owner on the advisability of taking legally available steps to resist or narrow such request, such as seeking a protective order or other appropriate remedy; and
6.3. If disclosure of such Confidential Information is required to prevent Interested Party from being held in contempt or subject to censure or other significant penalty, furnish only such portion of the Information as, in the written opinion of counsel, that Interested Party is legally compelled to disclose and exercise its commercially reasonable efforts to obtain any order or other reliable assurance that confidential treatment will be accorded the disclosed Confidential Information.
7. Remedies For Breach.  Interested Party acknowledges and agrees that, in the event of any breach of this Agreement, Owner would be irreparably and immediately harmed and could not be made whole by monetary damages.  Accordingly, Interested Party agrees that, in addition to any other remedy to which Owner may be entitled in law or equity, Owner shall be entitled to an injunction or injunctions (without the posting of any bond and without proof of actual damages) to prevent breaches or threatened breaches of this Agreement and/or to compel specific performance of this Agreement, and that neither Interested Party nor IP’s Representatives will oppose the granting of such relief.
8. No Waiver.  No failure or delay by Owner in exercising any right, power, or privilege hereunder shall operate as a waiver of any such right, power or privilege; no single or partial exercise of any such right, power, or privilege shall preclude any other or further exercise thereof; and no waiver of any of the provisions of this Agreement shall be deemed, or shall constitute, a waiver of any other provision, whether or not similar, and no waiver shall constitute a continuing waiver.
9. Notices.
9.1. Generally.  All notices, demands and requests that may or are required to be given by either Owner or Interested Party shall be in writing and shall be (A) personally delivered, or (B) sent by registered or certified mail, return receipt requested, postage prepaid, addressed as set forth below, or (C) transmitted by an internationally recognized courier service, or (D) sent by facsimile transmission (“Fax”) to the Fax number, if any, of such party set forth hereinbelow.  Notices, demands and requests shall be deemed served or given for all purposes hereunder at the time such notice, demand or request shall be personally delivered, the Fax thereof is received, or within three (3) days of mailing.  Any refusal to accept delivery of a written notice delivered or mailed to the addresses set forth below shall be deemed to be receipt of such notice for the purposes of this Section.  Owner or Interested Party may change its address for notice or Fax number by delivering written notice thereof to the other party in the manner set forth above, and thereafter such party’s notice address or Fax number shall be the new address or Fax number. Any notice initially provided by email shall also be provided by one of the other prescribed methods. All such notices or communications shall be deemed to have been given and received (a) in the case of personal delivery or email, on the date of such delivery, (b) in the case of delivery by a nationally recognized express carrier, on the third business day following dispatch and (c) in the case of mailing, on the seventh business day following such mailing.
9.2. Addresses.  The addresses and Fax numbers of Owner and Receiving Party for notices shall be as follows:


Owner:



Haloa Aina L.L.C.





PO Box 284





Honokaa, HI 96727






Attn:  Wade Lee 





Telephone: 
    (808) 896-6307







Fax: 











Email:

    wadelee@haloaaina.com


Interested Party:




Attn:









Telephone:







Fax: 








Email:








10. Miscellaneous.  
10.1. Amendments To Agreement.  Neither this Agreement nor any provision hereof may be waived, modified or amended except by an instrument signed by the Party against whom the enforcement of such waiver, modification or amendment is sought, and then only to the extent set forth in such instrument. 
10.2. Term of Agreement The obligations of this Agreement will remain in effect for a period of two (2) years from the date hereof, provided, however, that the obligations of Interested Party set forth in Section 5 above shall remain in effect in perpetuity.

10.3. Costs of Enforcement.  In the event any Party brings any suit or other proceeding with respect to the subject matter or enforcement of this Agreement, the prevailing party (as determined by the court, agency or other authority before which suit or proceeding is commenced), in addition to such other relief as may be awarded, shall be entitled to recover reasonable attorneys’ fees, expenses and costs of investigation as actually incurred.
10.4. Partial Invalidity.  If any provision hereof or the application thereof to any person or circumstance shall to any extent be invalid or unenforceable, the remaining provisions hereof, or the application of such provision to persons or circumstances other than those as to which it is invalid or unenforceable, shall not be affected thereby.
10.5. Merger.  This Agreement embodies and constitutes the entire understanding between Owner and Interested Party with respect to the matters set forth herein, and all prior agreements, understandings, representations and statements, oral or written, are hereby merged into this Agreement.
10.6. Successor And Assigns.  This Agreement shall be binding upon and inure to the benefit to the Parties and their respective successors and assigns.
10.7. Counterparts.  This Agreement may be executed in any number of counterparts, and the applicable signature page or pages of said counterparts may be transmitted by fax.  Each such original counterpart signature page or fax, as the case may be, shall be deemed to be an original and all of said counterparts or faxes, when taken together, shall constitute one and the same instrument.  An executed counterpart of this Agreement transmitted and received by facsimile shall be deemed for all purposes to be an original, executed counterpart hereof.  Duplicated unexecuted pages of the counterparts (whether original or received by facsimile) may be discarded and the remaining pages assembled as one document.
10.8. Governing Law; Jurisdiction.  This Agreement shall be governed by the laws of the State of Hawaii, without giving effect to doctrines relating to conflicts of laws.  Interested Party hereby irrevocably and unconditionally consents to submit to the exclusive jurisdiction of the courts of the State of Hawaii and the United States District Court for the District of Hawaii for any actions, suits or proceedings arising out of this Agreement or the Property (and Interested Party agrees not to commence any action, suit or proceeding relating thereto except in such courts).  Interested Party hereby agrees that service of any process, summons, notice or document by U.S. mail to the addressee at any of its offices anywhere shall constitute effective service of process for such action, suit or proceeding.  Interested Party hereby irrevocably and unconditionally waives any objection to the placing of venue in the above-mentioned courts, and shall not rely on the doctrine of forum non conveniens with respect to any action, suit or proceeding arising out of this Agreement or the Property. 
(the remainder of this page is intentionally left blank; signature page to follow)
IN WITNESS WHEREOF, KBHL and Interested Party have executed this Agreement as of the Effective Date first above written.

Owner:





HALOA AINA L.L.C.
a Hawaii limited liability company






By: 






Its: 





Interested Party:















By: 






Its: 
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