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ame:

Address:

CDC or {D Number:

IN THE SUPREME COURT OF CALIFORNIA

{Court)
PETITION FOR WRIT OF HABEAS CORPUS
Petitionar | No.
e (To ba supplied by the Clerk of the Court)
- IMMEDIATE ACTION REQUESTED
Respondent — .

: EVIDENTTARY HEARING REQUESTED
INSTRUCTIONS—READ CAREFULLY

* It you are challenging an order of commitment or a criminal conviction and are filing this petition in the
superior court, you should file it in the county that made the order.

* if you are challenging the conditions of your confinement and are filing this petition in the superior court,
you should file it In the county In which you are confined.

+ Read the entire form before answering any questions,

+ This petition must be élé"arly handwtitten In ink or typed. You should exercise care to make sure all answers are true and correct,
~ Because the petition includes a verification, the making of a statement that you know is false may resuit In a conviction for perjury.

* Answer all applicable questions in the proper spaces. If you need additional space, add an extra page and indicate that your
answer [s "continued on additionat page.”

* If you are fling this petition in the superior court, you only need to file the original unless local rules require addittonal coples, Many
courts require more coples,

* Ifyou are filing this petition in the Court of Appeal in paper form and you are an attornay, file the original and 4 copias of the petition
and, If separately bound, 1 set of any supporting documents (unless the court arders otherwise by local rule or in & specific case), If
you are filing this petition in the Court of Appeal electronically and you are an attorney, follow the requiremants of the local rules of
court for electronically filed documents. If you are filing this petition in the Court of Appeal and you are nof represanted by an
attorney, file the original and one set of any supporting documents.

* Ifyou are filing this petition in the California Supreme Court, file the original and 10 coples of the patition and, if separately bound,
an original and 2 copies of any supporting documents, ‘

* Noﬁﬁy the Clerk of the Court In writing If you change your address after filing your patition.

Approved by the Judicial Councll of California for use under rule 8,380 of the Califorria Rules of Court (33 amendad affective
Jandary 1, 2007), Subsequent amendmants to rule 8.380 may change the number of coples {0 be fumished to the Suprems Court
and Court of Appeal. .
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HC-001
This petition concerns:

1 A conviction {1 Parola
(] A sentence (] Credits ,

- Fundamental Constitutional Frror: Trial
(] Jall or prison conditions ] Prdsondiscipline  Court lacked Jurisdiction; and, Frror

so fundamental as to go to the "Heart" of the criminal process: Charges Unctlsclosed
[X_] Other(specify): Detention Ilegal-Person; Judgment VOID,

1. Your name,

2. Where are you incarcerated?

3. Why are you in custody? [___] Criminal conviction [} Civil commitment

Answer iterns a through | to the bast of your abmty

a. State reason for ¢ivil commitment or, If criminal conviction, state nature of offense and enhancements (for exampls, "robbery
with use of a deadly weapon”).

b. Penal or other code sactions.

¢ Name and location of sentencing or committing court:

d. Case number:

a. Date convicted or committed:

f. Date sentenced:

g. Length of sentence:

h. When do you expect to be released?

. Were you represented by counsel in the triaicourt? [—_] Yes [— ] No  /fyes, state the atforney's name and address:

4, What was the LAST plea you entered? (Check one).
[ Notguity [T ] Guity [] Nolocontenders (] Other.

5. if you pleadad not guilty, what kind of triai did you have?
[ Jury [ Judgewithouta jury [ Submitted on transcript (] Awalting trial
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6. GROUNDS FOR RELIEF
Ground 1: State briefly the ground on which you base your claim for relief, For example, “The trial court Imposed an illegal

enhancement." (If you have additional grounds for rellef, use a separate page for sach ground. State ground 2 on page 4. For
additional grounds, make copies of page 4 and number the additional grounds in order. )

Fundamental Constitutional Frror: Trial Court lacked Jurisdiction; and, Error so
Fundamental as to go to the "Heart" of the criminal process: Charges Undiscloged;

Detention Iliegal- Person; Judement VOTD.

See Page 3.1 of 6

a. Supporting facts:
Tell your story briefly without citing cases or law, If you-are challenging the legality of your conviction, describe the facts on
which your conviction |s based. If necessary, aitach additional pages. CAUTION: You must state facts, not conclusions. For
example, if you are claiming incompetence of counsel, you must state facts specifically setting forth what your attorney did or
falied to do and how that affected your trial. Fallure to allege sufficient facts will result In the deniai of your patition. (See /n re
Swain (1949) 34 Cal.2d 300, 304.) A rule of thumb to foliow Is, who did exactly what to violate your rights at what time (when) or
place (where). (If avallable, attach declarations, relevant records, transcripts, or other documents supporting your claim.)

See Attached Page 3.1 to 3.2

b. Supporting cases, rules, or. other authority (optional):
{Briafly discuss, or list by name and citation, the cases or other authorities that you think are relavant to your claim, If

recessary, attach an axtra page.)

See Pages 3.7 to 3.1i4

"A_judement rendered by a court lacking in subject matter jurisdiction is void and
may be challenged at any time". Tn Re Harris (1993) 5 Cal.4th 813, 836.
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7. Ground 2 or Ground ) {if applicabla):

a. Supporting facts;

b, Supporting cases, rules, or other authority:

HC-001 [Septemoer 1. 2018 PETITION FOR WRIT OF HABEAS CORPUS Pagedsft
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8. Did you appeal from the convlction, sentence, or commitment? ] Yes [__] No It yes, give the following information:

8. Name of court ("Court of Appeal” or "Appellate Division of Superior Court"):

b. Result: | ¢. Date of decision:

d. Case number or citation of opinion, If known:

e. Issues ralsed: (1)

(2)

3)

. Were you represented by counsel on appeal? [ ] Yes [ ] No -If yes, state the attomey's name and address, if known;

9. Did you seek review In the California Supreme Court? [ Yes [ ] No 1t yes. give the following information;

a. Result b. Date of decision:

"¢ Casa number or citation of oplnion, if known:

"d, |ssues ralsed: (1)

(2)
()

10. If your petition makes a claim regarding your conviction, sentence, or commitment that you or your attorney did not make on
appeal, explain why the claim was not made on appeal: Claim is Fundamental Cons titutional Error which
breceeded trial rendering judgment void: Trial court lacked jurisdiction: and »—Lthe
accusatory pleading being an unauthorized form and mode of chareine ~Was prima facie
insutficient and incapable of conferring jurisdiction on the court. or capable of
disclosing the charges or of supporting probable cause. (Continued § 11 infra )
11. Administrative review, .
a. It your petition concerns conditions of confinement or other claims for which there are administrative remedles, failure to exhaust
administrative remedies may result in the denial of your petition, even if it Is otherwise meritorious. (See in re Muszalski (1975)
52 Cal.App.3d 500.) Explain what administrative review you sought or explain why you did not seek such review:

First discovered fatal jurisdictional defect subsequent to tiling of appeal; after
reading an article titled '"Without One Plea" dated December 17, 2018, a copy of
which is attached hereto and incorporated herein as "Attachment 2". And which I
believe to be a true and correct statement of the law and - applicable to my case.
The question of jurisdiction may be raised for the first time on appeal since the
parties cannot by their consent confer jurisdiction. Emry v. Pacific Fmployers Ins. Co.

(Cal.April 30, 1937) 8 Cal.2d 663. A judement rendered by a court lacking in subiect
matter jurisdiction is void and may be chailenzed at apv time. (In Re Harrig (1993)
5 Cal.4th 813, 836). Further, discovery of jurisdictional defect is mew evidence _
which may be raised per Senate Bill 1134 on Habeas Corpus ,

D. Did you seek the highest level of administrative review available? ) Yes [ ] Ne
Attach documents that show you have exhausted your adminisirative remedies.
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. HC-001 !
12, Other than direct appeal, have you filed any other petitions, appllcations, or motions with respect to this conviction, commitmeant, or
lssueinany cout? [ Yes |fyes, continue with number 13, ] No-

13 a. (1) Name of court;
(2) Natura of proceeding (for axample, "habeas corpus petition"):

(3) lssuesraised: (a)

(b)
(4) Result (attach order or explain why unavallable):

(5) Date of decision:

b, (1) Name of court;

{2) Nature of proceeding:

(3) Issues ralsed: (a)

(b)

'(4) Result (attach order or explain why unavailable);

{5) Oate of decision:

c. . For additional prior petitions, applications, or motions, provide the same Information on a separate page.
14, Ifany of the courts listed in number 13 held a hearing, state name of court, date of hearlng, nature of hearing, and result;

18. Explain any delay in the discovery of the claimed grounds for rellef and in raising the claims In this petition. (See In re Swain {1949)
34 Cal.2d 300, 304.) .
See 11 10 supra for a basic explanation of why claim was not made on appeal .

Jurisdiction can be raised at any time. recent discovery by petitioper.

18, Are you presently represented by counsel? [] Yes ["_] No

- 17, Do you have any petition, appeal, or other matter pending in any court? [ Yes [~ No _  Ifyes explain:

18. If this petition might lawfully have been made to a lower court, state the circumstances justifying an application to this court:

Ground 1 is a jurisdictional issue of Comstitutional magnitude and statewide

significance. And this court has the opportunity and duty to_correct state prosecutorial
error, maintain justice and integrity of the judicial process . :

I, the undersigned, say: | am the petitioner in this action. | declare under penalty of perjury under the laws of the State of California that
the foregoing allegations and statements are true and correct, axcapt as to matters that are stated on my information and belief, and as
to ‘?‘“‘ maters, | believe them to ba true, e T R R R e ot L L e IR T T
Date: L '
{SIGNATURE OF PETITIONER)
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GROURLS FGH RELTEF.

GROUND 1: TRIAL COURT LACKED IURTSUIQTiﬂﬁ, tﬂhﬁbhb ﬂNBTSfLGﬁED,
. DETERTION. TLLEGAL: ?Fﬁqﬂﬂi '

-?éﬁitxﬂﬁgt is detained, held for trial,.umnvictad and
imprisoned hy order of & court l&ﬁking jurié&intiﬂn farfwant
of = charge in ﬁha_ﬁérm.and'maﬁe r&quii&&nh¥:1aw}9§atiti§ﬂ@r iz
denied the right to be informed of the chargsas ﬂgﬂiﬁﬁt;hiﬁa 
Petitioner's conviction resulted fﬁ@m*a_detemtiaﬂ that was not
supported by “the requisite probable cause. This vial@%aﬁ:ygmit%
igner's right Lo be secure in hiﬁ'paxﬁﬁﬁ-ag#iﬁat unfeQSQHﬁbla

seizure and to not be deprived of his liberty <ilthout dus process

of law, as guaranteed by the 4th, 5th, and 14th Amendments to

the Baited States Conastitution ﬁnd~ﬁrtieke-Igr§§_?;'13,*i&¢:and
i5 of Eha.galifﬁrniﬂ.ﬂﬂﬂﬁtiﬁutiann'Spﬁﬂifiﬁgll?;3tﬁé.ﬁﬁat&'ﬁﬁﬁ
permitted to proseed pursnant to a form and mode of plesding met

authorized by law aod incapsble of nonﬁatﬁing'juriadi;ﬁicu}'

iuforming of charges apd swpportiog grahablﬁ-aauﬁa*=3&a

ﬁlbremht W Un1tad atatca, 2?3 ﬁ 1 {1935) fmia s arkangaa,
333 H-a- 1?5 {39&5;, Tarrv ¥ ﬁh;u* 392 U S 1 {19&8}
A, $UFPOHTINF FALf&.

1. Ths a@cuqat&ry pleaﬁmﬂﬁ, o3 QQMﬁldLﬂt ehaxatng a feiunf,

atianh&d heretn. and intorpovated hgrﬂln as "&Ltachmant 1” 13
ot & foem o mede @f pleading autharxﬁad by Iaw which may be
£iled by the people in the - superiﬁv eaurt in- a telmny ﬁﬂbt,

2, The Complaint {Atkachment 1) ig ﬁst:subaq:ibed agd _
SWOTT Lo a@-tvquirad by law. _7. o | ._ .

3. There is no arcsignment proawdur& and nﬁ ﬁlaa avamlabL&'

tor a. Lelowy aﬂmglalﬂt Filed in thc 5upvr1uf Sourt hy thu guaplm o

 3$ a Ilrﬁt pl&adxng &a 4 fulamy Laan .

Pﬂgu _i 1 Dt i’J

T ey i I e et e ram g -4,




b.  SUPPORTING CASES, RULES, OF OTHER SUEHORITY.

In support of hisg axaumamn,'ﬁétitian&x:prdffﬂrg Lheas
basic legal positiens {1t} Ehe state can prosecute felonies
only by indictment and informations, sot complaints, {2} all
somplaints, in oedar ta be Sufﬁiﬁiaﬂt, ars x%quirﬂéftu bé
subscribed and sworn to hefors some ofFicer entitled to ad-
winister caths, and (3) absence of pretrial procedurs for a
person named in a felony complaint deprives the court of
Jurisdiction.

First: The state lacked authatity to. charge and proseeyte
' Patitioner by mode nf ﬁa1ﬁny'¢cmp1aint;

The Attorney Genoral. is. the chief law officer-of the Stats.
Lt is the duty of the Attovney Gengral to sce that tha Lsws of
the Skate are uniformly and adequstely enforced. The Actorney
General has direct supervision over avery district attorney and
sharifl and over suﬁh-nthafftaw.ﬁﬂfornament'foitﬁrs ag Ay he
designated by law. (Article V, § 13 of the California Constite
ution.) In 2005, Artorney General Bill Lockyaar, with the con-
currence of his stafi, publicly daclasrad that "the goverament
Bay not even be invelved in the prepsration, investigation,
and filing of a Feleouy admplﬂinta":ﬁample v,-Viray; {2&@5}
L34 Cal.App.4th 1186, 1201 .

California law requires that all ielaniﬁs be prosecutnd

by aither one of two {2) modas: indictment dr information.

“"Felonies shall he progecuted by indictment or, after sxamin-
Ation and commitment by a mapistrate, by information.”

(Articla 1, § 14 of the California Constitukion.)
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"ALL felonies shall be prosecured by indictment or’ inForme

ation, except as provided in Sectiqn 85%a." California Penal

Lmle

§ 737; mee alse 8§ 682, 739, 917 and 949.°

"Prosecutions for folobies in this state, 30 far as the
mode of prosecution iy coucermed, are govarned by the
canmstitution of the state, which #n saction ¥ of article
T provides for prosecution elther by information ox by
indictment, the Penal Code, iw conformity with the con-
shitution, sutlines the procedurs of prosscution by ind-
ietmonit, as well ag by information.”™ Peopla we. Hallach,
79 Cal.dpp 605, 608 (192h). T

"The Californis Constitution specifies that felonivs
fehall] be prasacuted ‘ﬁith&ﬁ_5y~indiﬂﬁmént'ﬂx, aftay
axamivation and comnittment by a magistrate, by inform-
atinn.' (Cal. Const, asvt, Ey -} 14.3Fenal Coda zection
949 reads in pertivent part; ‘The first pleading on tha

pext of the people im the superior court in a fslouy case
C b8 ehe Indictwény, ioformation; ar the complaint in an

case certified to the superior court undir [ Penal Code’
Spotioen $5%a.' The People of the State of Califoraia are
the plaintiff ip every sciminal procesding {Penal Gode,
§ BRSY, and the public prosecutor has the gole respons-
ibility te represent the Peopls ol the state of Calif-
ornia 1o the pregscution of criminal ‘offenses. (Dix v.
Supsrior Cowrt, [wupra] 33 Calld 4472, 451 [272 callBop.

4, F lk-.iﬁﬁ33.} Accordingly, the firsg-plsading by
the progecution, in Eslony cases may. e either an Ladici-
tleal of an infﬁfmatiﬂn."{ﬁﬂﬁi&kin-&-Epsﬁain, Cal.Trininal
Law {3d. B, 72000 Pro-trial Proceedings, § 18%, p. 374,
emphiagis in original ¥ guillocy v. Superior. Court, {20033
AL Cal bl 168, 173-4. o : T

& complaint charging a felony. is not a mode of prozacution

authorized by law and is imsufficient to fniriake a prosecution

whea

brought by the public prosecutor. {§ 4%, The court im

which such pleading is filed is lacking subject matter jucise-

diction and ths Judgment of comviehion ig-vaid por e,

The Complaink (Attachmsnt 1) is Eilﬁ&.iﬁ”th& 5ﬂﬁ&Kiﬁ£ SonrL

#wd formally accuses Ehe defendant of commivting a felany on a

stated date undﬁr‘ﬁnaﬁeﬂ'ﬁirﬂumﬁtanaas;.identifias Petitioner

[~

1 Refevemeos ace to the Peral Code unless othereise srated.




as "defendant” and the "eomplainant” as a stubte offizec and the
Digtrict Attorvney as attorsey for plaintiff "The Peopla of the
State of California." The Complaint constituted a formal “charg-
iag" ar the moment the public progacutox filed it in the state
court, It became an uwnauthorized Efirst pleading on the part of
the people in a féipny nEse and_Eﬁus,'vialat@&.Petitinﬁé:”s
right to due provess of law.

although the United Seates Supreme Gourt has not directly

culed on the issue, it has serouply suggested that "chacglng”

Cocooars whdn a c@mpiaint is Eiled. For exampi&,_in'Kiﬁh?'vg'Eilm

inois the Court ruled that a person becomes “charged" when

judicial proceedings bave besn initisted agaivat him by the
gﬂvﬁnnmﬂut,z Tt is at that poipt, said the Court, that "the
govermnenl has committed ftaelf to prosecute™ amd the person

"Fipds himsalf faced with the prosscuterial forces of organized

sgoiety. " Thi Court alaboratad on this thems igﬁﬁgran w. Burbins
whim 1t said that a parson becomes “ahargéﬂ"'withf&“ﬁgime "when
tha govaernment's cole shifts from imvaatigétiqnfaa ancuaatiﬁﬁ;“s
Fased largely on these casas, California courts have goine-
ally ruled, with little weed for discussion, that the filing of
a criminal complaint trigpers the provisfens of the Sixth Amend.
mant;& Thase 28e sound rulings. After all, when o presecutor’s
office files a criminal complaint sgainst a person, it is nothing
less than a formal announcement Ehat it hay “committed itself to

prosecute™ that persen.

2 K1%¥§ w. t1lincis {l??x} EHCN U 631, 3%, ALSO SEE Moore v. lllmnnau
L TR IR . e v Eptbbvuutlun “someenced”” 'when the vickim's
Eggpé&xnt W fil@d in hﬂurt i Feup}L 2, S&auc, {199&} Z ﬁah,éth ﬁﬁ?,

2 X
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More recently, the appesllate court held in People w. Viray

(2005) 138 Cal.App.4th PLB6, 1198 “the pro@aauti@n'af-daféﬂant

commenced when the prosecubor Filed the complaint.” The issue
in Viray was whether A suspeci bacomes “echarged” in staté court
at the moment a prosscuter files 4 criminal complaivt against
him, oy wharher it socucs later at, fer example the arraigmment
o thae gharge.

The respendent {Attorney fenefal) argued that "ithe filing

wf a Felony complaint doss not commence a criminal prosecution

Because sueh a pleading is not necessarily a product of the

pablic progeevtor, but way be gﬂnﬁnahed by anverma.' ... "respen-
dbﬂt ssserts that a mwmplalnt, unixku an 1ntarmatld;;“%%;mg;
kilﬁd_Wlhhﬂut progesutorial, yaxtlalpatian. Acgording to respon-
dent, "the government may et oven [bel invelved in the prepar-
ation, investigatien, and filing of fal] felouy complaint.”
Id at 3201, '

The courk took issus only with respondent's assertion of

lack of necassity far prosecutorial participation in private

filings of eriminal complaints. The sourt cited authority

"direstly conkradicting bha kay premise that a private person
may file a lagally elffective cciminal complaint withouwi bhe

Lovolvement of tha public prosecutor.” {People v, Municipak

Sougt {(Bellizrino), (1979) 37 Cal.App.3d 191, 206.

3 (198} 475 y.5. 412, 430,
Gax Poople . Sum@rxﬂ;ftﬁuct {Sosay, (1983} 145 Cal.app.3d 581, 592
[ ?rﬂ“DbUtlaﬂ was eeached a critical stape after o camplaint has been
Tiked. "1y i*e-mpie v, Wadoy, (1993} 5 Cal.4th G610, 3.

b EEAE R




In Pelligrine, the court squarely h&id that'ﬂalif0rﬁ£a Law

does ok eupower private citizens to file ctiminal_g&mgiaimts
and thereby trigger a crimiual prﬂggguhiaﬁzwithauh”tha CORCLLE~
guse, appraval or avrliorization of the pubﬁiu praseﬁﬁtnf.

"The court did not enkiraly foraclose the possibility
that the filiag of a criminal complaint by a privats
porgon misht oparate to commence a valid prosseution,
but ‘heéld that iw order to do s the £iling ‘must he
approved, anthorixzed or concurred in by the disteict
attoramy before ik il effective in ipstituting. crim-:
nal preceedings against an individual.' ... '"We thus.
reject the essential premfse thab the £iling of a'crim-
inal complaint can be a purely private act subjsct omly
to judicial conteol.'™ Vicay at 1204, -

Therefoee, while the courts have decided that & criminal

®omplaint May.bémfiladghynarpﬁiwﬂﬁeapétéﬁnvwithmnhgfgnmp&xatidn

of the prosecutor, a §g$g§£‘aamplaiﬂﬁ,faagﬁrﬂiﬁg to the law-
ag cspoused by the Attorney General, may ﬁ@t tovoke government.
involvement at all. |

En Vivay, Hespondent {éttp;ngy Gonerall sought to - justify
tha.gmate's'i@mg;atanding_p;gt%imﬁ of filing eximinal complainks
solely for the purpose of s&gutiﬁg,é warrant of arvest. Respon-
dent cited federat authorities E@t"bhg ptppG#ikiqn7th$t-“ﬁhg

Fiting vf a criminal complaint and the issuance of an arrest

wWapeant do et counstltute th@fiﬁitiatiﬁn.ﬁf-aﬂ_ad#grﬁ& judicial -
proseeding. " The court pbiﬁtad'uut”th&t_;h&'aitatians by resp-

ondent, when refevencing “complaints™, a1l avsuned ¥ procedural

system under which the Function of a omplaint was merely to

sesure a defendant’s arvest, stating “In this jurisdiction, in

Gontrast, a complaint dees not merely operals Lo secure a warrank
9f awrest ... it vommits the prosecutor to pursue’ g criminal

cdnviction- a commitmest from which anly & court tan grant

rellef." 1d. at 1205,

 Vape 36 nE 6




Hotwithstanding the Attoraey Senaral?s.misuﬁde;standing
of the broader scope of a complaint's function in initiating o
prasssution {rather than marely supparting applicasien for an
arrest warrant) the fack remsins that in the instant case,
the District Attorney’s filing of the.éamplaint'{éttuuhmﬁ&tII}
constituted an onlawful prasecubion for want o0F 2 formal and
sufficient accusablon, and Petitioner is punished thersby.

"Wo individual or body of men nas 4 discratioaary or
ATDitrary power o commit any person e prisons ne man
tan be restrained of hig liberty, be pravented from
removing himself from placs toplace as he chiovses; be
sompelled ko go-to a place contracy to his inclipation,
or be in any way imprisened vy coalined, gnlosg by virtue
of the expross laws of the land." Hurtade v. Teople of
Lalifornis 110708, 516, 7537 {133&;; ' T '

"A court can acquite mo Jjuriadiction te try a person for
a2 criminal offense unlesy he has bsen chargaed with
commission of the partisular nffense and charged. in tha
particular Form aad mods requived by law. ... A poraon
Way not he punished Ior a crime Wwithout 4 Eormal and
sufficient accusation even though e volun®arily aubmits
Lo the Jurisdiction af the soure. such is the wndispated
Law in all Jurigdictions:" {Enphasis added) Albrscht .
United States 273 0.8, 1, 1 and 8 G Lt S

Tae ALtorney Genaral's torrect understanding rhat the Law
4oes not prescribe a Corm or mode For charging a pucsen of an
affense by dnmﬁiaiﬂ&.éhacging_a_fmlmny-{in_whidh éha BOVEEELL
any be involved in the prepavation, investigation and filiﬁg}
was not affectivaly cammunicatad'tm Bl bigtriﬂt attuxﬂay S
the inztant casze. And the nnauthariﬁmd*filiﬂg-af_thg'ﬂﬁmpla{ﬁﬁ
{&ttaﬁhmanb_i} a0d subseguent prosecution, conviction and
impfiﬂﬂﬂment'Qfﬂ?@titiﬁﬂét-pﬁtsﬁant thereto, violated Patitioner’s

elght to enjoy life and Liberty and due process of lLaw,
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Second: The Complaint is prima Facie insufficient for
e want of evidence that it is subscribed and sworn
sz reqgquired by law. ' '

It the event this court finds the Complaint (Attachment 1)

is an authorized pleading, it mest fied it {s insufficignt PRE S8.

the Califorsia Pemal Gode prasoribes the rules, procedure
and gufficlency of the pleadings inm the condust of & criminal
action. “41l forws of pleading in eriminal acrions. and the rules
by which the sufficiency of pleadivgs 15 to be detsrmined are
those preyeribed by rhis Cede." {§ 958.)

A vomplaint is an sceusatory pleading which must meat the

requirements of § 939 in order to be sufficient. "Indesd, a

“wowplaint s dgfiﬁéETEy'sﬁﬁiﬁggf{§f§§1}-éﬁ§ﬁ;_(ég} as an 'dociss

atory pleading'-a phrase synonymous, for all practical puxposos,
with 'formal charpe'. ¥Fn 4, The winids ‘aﬂﬂuaa;ﬁzy_piaadiug'
includa an indictment, an information, an accusation, and a

complaiot.™ People v, Viray, {Eﬂﬁﬁj 134 Cal.app.ath 1186, 1201,

S&axiag_ﬁﬁﬁ'at&tas,=“The.aamhaa?ﬂtyﬁplaadingiia“sufficiamt
1E it cap be understood therefrom: [1). Eﬂj'ﬂ; ii{$ ¢mm$Iéint,
that it iz made anid subseribed by some ﬁaﬁﬂtél pérsan and sworn
Ly before some officer entitled bo administer aath&.”.€§ 959,
aubd. {3}.}:Tha.ﬂqmplaiuh iﬁ;&aahmanpi} ﬁvidapégs-grima_ﬁnﬁﬁﬁ
that it ks not subscribed and sworn to before ﬁum&_pf€itax'gﬂt~
itlad ro administar osths. Ses sample Complaint, Superior Gourl
of California, County of Alameda Hay 2003, euclosed with Attach-

meat L, as examplé of “subsoribed snd sworn to" declarvation by

an of ficar antitled to administer ﬂathﬁ'fﬂﬂpﬂty'Higtritf_ﬁttarnﬂy}g

{Redacted sz tn party names and case number tu protéct the privacy

of the insecent.)
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It appaars to Petitioner thal bhe district attoerney in
the instant case, procesded to.obtain anrhority for £iling a
Eelony complaint undew the auspieies of § 806, presumably in
order to effect or parfect arrest of Peritioner. Penal Code
§ 806 provides in pertinent part that “a falaﬂg must be commam~
ced by written complaint und@r-aath $ﬁh5c$ih@d by the complain-
ant and £iled with the magiztrate,"” However, § 806 iv restricted
to use enly by the public for charging aﬁ offanse.
"Tha term ‘complaint’ is a techaical ong descriptive of
proceedings before wagistrates. T¢ is nnd has heon def~
ined to he the preliminaty charge of accusation againgt

an offendery, made by u private person or an iufdemer Lo
a justice of the peace oT Drher officer, shatgivg that.

Ehﬂ—amcuaeﬁ“hﬂﬁjviqiﬁt@d“tha'1sm;"fﬂuplmy v, Johnsan,
{1953} 120 cal.App.2d S&B, 552. iﬁmphaﬁis adided. |

In any event, the complaing is required, in order to ha
sufficient, to ke subsoribed and sworn to befors gome officer
entitled. to addinster caths (§ 959), which may bo a deputy

digtrict attorney. Thg_gﬁgxgjin'ggoplﬁ V.Iﬁﬂlthﬂzﬂtﬁ {19%1}_19?

Col.hpp.2d 227, 228, held that "The nath iay praparcly - be ad-
midistered by & depuby digtrict attornay [1% Ops. Atty. Cen.

A043." Finally, the court. in Pesple v..ﬁalagari_{lﬁﬁﬁ}'ﬁﬂﬁ'

H&Ewﬁﬁp,gﬁ 113, at page 11&, géﬁtﬁﬂ_ihak;“fi}t_iﬁ L. MeCes sary
that a conplaint be sworn ﬁa b&fn:e-agmggistxat&; varificatien
before 2 person authoxized to 8dmiﬁ£$£mr.an1§ath~i$'guﬁfimi&ﬁt;“
A Yauiek peek™ ar the Complaine LAttachment 1) reveals
that it canm nel be understosd therefrom ko have been made and
subseribed and sworn o bufore ah?gué,_ﬁ&ch 1eas_én Yoffioer
entitled to adninistar an ua&hﬂﬁ and is therefore imsufficent

‘ta confor jurisdiction upon the court. {§ 959.)
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Third: The Penal Code does not prescribe rules for arraignment
~ o authority for a plea toa falony complaint. '

In the wnlikely avent that this conrt findg ahé'ﬁﬁmplaint

{Attachment 1} sufficient, it must Find it lacks jurisdiction

for want of pretrial procedure for such a complaiont.

Arraignment proeedure for a parsgon charged with o Toeloay
by writtan complaint {§ BUB) is cross cefevenced to § 988 in
the Panal Code. See 2018 Ponal Gode Dewkbop Edition, § 808,
page 573, Thowpson Reuters; Chapter 3 Complaints Befors Magis-

trates. Section 988 statea in portinent psrt “The srraiznmant

cves wonsists in raalding thae adcusatmxy pleading to tha &af&nde

Tent L. atd asking tne defesdant whethor the dafesdant plaads

guiliy or not guiley to the accusatory pl&adi&gf“ Enacted in
18?3, § 988 used the wonS'"iﬁdiatmentﬁ_anﬁ "imfgﬁmatiunﬂ to
define the charging aceusabion and tha i&gialatmraﬁsubStitmhaﬁ
the term "sccusstory pleadivg” inm 1951, See Btats 1951, o. 1674,
e 3840, % 68, Therefore, § 988 does not aeﬂt&mpﬁata_a.“ﬁﬁmplé
ajnt aharging_ﬁ_feLany“*bmt.is.iimitng;ﬁ:artaigmménh.éuﬁsuant
te an indiciment or information. Foer cenfirmativa, s Panal
Gode, Title Four, Division I%Tmmﬂai_=ax.ﬁhapaar 1 9?r¢txial
procecdings" Rules for @rimiﬁalrcasgs_iﬁ'tha-SﬂgatiQE-ﬁvﬁtb,
Bule 4,100 "Ar the &rraigﬁmanﬁ 6n7:hg_insﬁﬁmatiqn_af_indi;tmagt;"ﬁ
There is no arraignment procedure for a complaint charging
a4 felony., Pariod. The superior court lacks jurisdictien of
auch a cemplaint. This, in part, may be due to tha fank that

thera ig no ples available to o defendant gemsd xhér&ina
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Tnaswuch as Californis law does not authorize propecution
sf a felony by complaint, a fact-raiteratad,hy the Attovney
General in Vircay, supra, it should come as ED-Surpti&& thatixhe
Penal Code preseribes. no plea for a defendant named in such &
begus accuzatory pleading. Authorized plasding for a defendant
ig found at § 1002, ”A.dgfﬂndant has only one pleading available;
tither a demurrer or ples.” Pleas are found at § 1018, "“[hers
are six kKinds of pleas b ogn indicomant or”iﬁf@fmatinﬂ*_ar ta
& complaint charping a misdemeanor or iﬂffﬂﬂtiﬂﬂai Guilﬁy,-wﬁt
Guilty, Nolo Contendsra, ate.™ (% 1016, )

There is no plea available fur_a;gﬁﬁﬁggaﬂt vamed in a felony

m uvﬁplaant. ?ﬁrlmﬁ For want of a plea, the superisrc court lacks
jurisdistion of such & complaint.

In the lnstant case, the magistrete, at the. Elme of Pabkition-
er'y Lﬂ}ﬁl&l appearance with counsal - havmng befure bim an
unguthorized pleading, which was prima facia'insuffidignt and
Lot which no arcatgninent procedurs or plea exiyted in law - should
heve sus sponte diswissed the case. However, he dta Mot ... and
te thé prejudice of Petitiomet, proceeded ko act without iufiﬁf
diction by uetain;ng, atamlnlng and nrdtrlng thL hﬂlélng af
Fetxt&@max For trial. As a Lﬁsult af th% maglﬂtratﬁ au& state' 1
actions, Petitioner is convicted and 1mpr15nn@d as # divect result
of tha state's yialation_qf'Féti&iqﬁgrf& Goascitutional right
Eo due process of law. &nd, for waab of iuriﬁdimtiua}_thﬁ Jalp-

ment of cgavistion is aull and weid. Ma. judgment is woid ... if

the trial court lacked subjest m&ttﬁf_jﬁriﬁﬁiﬁtiQﬁ?“_Eﬁﬂgi%ﬁg¢
Alanis, (20083 158 Gal.App.4th 1467, 1473,
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e AUMMARY,

Authority for the state tw @ra?écuta,'ganviﬁt-amﬁlimgsisan
Petitioner by mede of Ffelony complaint either uXIEES or it doas
ﬂé&f California law (California fan@tltutlﬂn Artlﬁlﬁ Ty § 14,
Califoenia Penal Code §§ 682, ?3?,~9&8,_?h9,_983-and 14187 ateongly:
sugpests that it does not. In suppert of the Law; bthe 0ffice of

tha Attorney G@ﬂ&ﬁ&ld uynefuivically declares that gowesrnment

connot even be fnvolved with the £iliwg of & fslony Gnmplainhﬁw

snd, although every District Abtorney's “pecfovmancs is subjest
t6 supervision of the Abttorney ﬁﬁnatak“?j thore appesars En have

bgon a zerious . mvntszght in Pmtltlunﬂr Qasﬁg prosecution being

ﬂbvﬂmpllqhéd %y Lolony complaiot.

The Districkt Attorney knew or éhmﬁld have kn@ﬁw“hﬁ actad
witra vires hid authority when he £iled thﬂ.ielﬂﬁy_ﬁﬁmplaint
(Attachoent 1) and prosecuted Petitiomer pursuant thersto;
sotwithstanding his practice of so ﬁﬁi@g_in“past'yéarg of aﬁher
dufendants without @hjécﬁiﬁn,_Lpna-stanﬁing ﬁf@ﬁﬁi@@ ﬁgtuﬁﬁh&iﬂﬂﬂ»
ing, prosscution by means @E;fgluﬁyﬁéumpiéiﬁt iﬁ:naﬁzauthﬁkizaﬁ,
and, when accomplished as in Pekitioner's éaﬂé, viﬁlat@é:EhP '
Covisritution. "It iz ohwiously correct that AL AN aaqulrea &
vostad or protested right in vaaLatlan af tha fﬂnstituilan by
1uﬂg-w$ﬁ, avean when that wyaﬁ af'tima anvars Qwr.vntkre-ﬁa&imnal
exigtence and aven gr@dat»a e walv Yo, LB Famma%W1¢n af Huw

¥York Ciby 397.U.3. 665, 678 (1@70}

41

Bill 5@¢Ry&an, &ttﬁtney General, Eﬂbert R AﬂdﬁrbOﬁ, ihlef Assistant

Atiormiey Oeneral, Gerald A. Ehglﬁr, Serdor Assistast Attormey Céneral,

brege T. Zwicks, Deputy Attormey General and Mark S. Howell, nepuby

L Attomey beneral. People v. Viray, (2003}, 136 Cal. App B ILHG.

b Vigay, B, at 1301

? '9&@p o v, Minicipal- Eaurt for ?egxura Jud1c1al ﬁlstricL, (19f23 ??
' ﬁal.ﬁpp E:B ?5, EHB Tl
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Petitioner has showa that, Foc the foregoing veasons, - the
Complaint [Atkachment 1) ip nob an authoriged pleading and is
otherwise insuflicient, as a matter of law, to sonfex subjest
matter jurisdicition upon the court. Therefors Petitioner's Tight
La bz sacure in his Parson against'ﬁntﬁasonabie seizure, not to
be deprived of his ibarty and e enjoy the proccss.due to him
to be charged in the particular form awd mode raquired by Yaw
(indidtment of information), as guarantesd by both the state and
Tederal constiturions, is viclated. Alone, the Foueth ﬂm&wdﬁﬁut“s
Probibition of "unceasonable zelizures™ as it applises to the

selvere of the person, preserves for olitizens the :raditian&i

protections against unlawful arrest affarded By the commorn law.

Galifoenia v. Hordari 0, 499 4.8, 621 {i?%i}»lThﬁ Due Process

Lluusos of both the atabe and federal comstitutions guarsnbes
that Peritionce's iiharty will ﬁoﬁjbe_ﬁﬂk£ﬂ~@urﬁqaﬂ£ to An ordae
oF a court lacking subjoect matter jurisdiction. However, that is
precisaly what has mu&urr@d'iﬁ'thﬂ.iﬁﬁ{ﬁﬂt.t&$ﬂ,'aéd_thiﬁiﬂnﬂt
ig frrepazably harmed tharﬂhy#'?etitiéﬁerIis-préjU6i¢Edaby tha
seizice and impeisvoment of his Pepson in the absence Qf dus
procese of law. Fortunately, the law-providés a roenedy .

Bwary person uniawﬁuily-impﬁisﬁ@ﬂd aa nmﬁaxrany prabansea,
WMay progecute a wrlb of habeas corpus £o lnquire into the cause
3 hiﬁ ur her impeisonusat, {§_iﬁ?3{a};} “Aﬂd Hab&as Corpus will

lie whensver one is held wndex s sentonce which violates his

fundsmental constiturional vights." In_r&-ﬁq@b@?, {19677 &6

Cal.2d 606, 614,
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4. CONGLUSTON.

For want of jurisdictlon in the trial coupt, Petitionor’s
eonviction iw unlewful as it wag obtained as a direct result of
the stabe's violatica of Petitiones's right to due process of law,
and - tha yrip'apgliﬁﬂ Eor hﬁr&im'musﬁ'isaua. iu the évént af order
bo shaw cause issues frﬁm.ehiﬁ'aaurf,_tha return ®ill show that
Petitioner is in custody by virtue nf pﬁﬁﬁesa from a Judge of a
Court of this State and way be discharged i any owme or all of
the following cases: |

» Whan the jurisdiction of swch Cours ov offlcer has been
exceeded; ' :

-"““""““““'“f““Wﬁéh”iﬂéfﬁfbéﬁéﬁ”isfﬁﬁfééﬁiﬁgm{ﬁ.apmeﬂmﬂttﬁt-gf substance.

reghired by law, rendering the process void;

* Where ths procéss is not authorized by any arder, judgment,
o deeres of any Courty nor by any provizisno of Law; and

* Mhere a party has beon commiltied on a <riminal charge
withaut reasonabla or probable csuse. {8 1487.) '

The trial court lacking jurisdiction ab initio, 811 of the.
above cases apply to Pﬂtitiynax’s.cirsumsﬁgmces and oo legal
cause can be shown for ?ﬁitizian@:’ﬁ'amntinuad'impriaaament,'
This Court has the authority and duty to order: the discharge of
Petitioner from the custody under whiah-?&ﬁi&inn&ﬁ iz held. {§ 1485.7

€. PRAYER FOR RELIEF.®

Fov reasan of the foregoing Cangtitﬁtinnai_yidlﬁtihﬁs ahd
Fetitioner's continuing culawful imprissament, the wfit.dgpiiad
For herein must issug, to resule in th&fdiﬁﬁharg& mf”?ﬁﬁitiﬁnar
forthwith. In the albarnakive, Regpunﬂaﬁt shagiﬁ be ordared to

#how causs why Petitioner ought not be discharged.

E "Elﬁ:x};sm_ ame those who hesp éaé'tite, and- hewho r:ic_:-_é:ﬁ_:’iigi'gt@tﬁkl;ﬁfiéﬁs at all -
-_-timgs,“;PgalmquS:3_{ﬁ:lytaibla, New King Janes Version,) » o ...
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LOMPLAINT
and

Sampla'ﬂamglaint {4lamedn Euuntyjlillugttating
Proper “aubafyibed and sworn Eﬂ._bﬁfﬂfﬁ'ﬂﬂ.@ffiﬂﬁt
enkicled Lo administer an oath" reguivement. for
sufficiency as required by Pepal” Code § %59,

- ATTACHMENT 1




Dopt. Na. ﬂ' -

| o _Mes Tl Bep
SUPERIOR COURT OF CALIF URNI&-._-QQUNW OF ALAMEDA, -
WILEY W. MANUEL CQ_URTH(}USE '

A

Jor

PEOPLE OF TIE STATE OF EALIFRRNIA | No,

EHEL COMPLATNT . | ontaonent
MK L] AT N A FTHR COMPLAINT e

& aroda . MAY 2 2000 o o
Redndd 7Y 2 3 PEN: MM CEN: T
- CLERE b '{hiwmﬁﬂ' : . " - : .

L P

v,

T <y g

Defendant(s). |

The Undersigned, being ywom says, on Infarmation and belicf, thai! =did, in the County af
Alumeda, State of Califomia, on or sbout May 21, 2003, commit & clony, 10" Wil. SECONI DEGREE .
ROBBERY, a violation of seotion. 211 of the PENAL CODE of E‘&Jffdmi&,—.i:ﬂ.—thﬂ(f'ﬁﬂfﬂ"‘ﬁ#ﬁﬁﬂﬁﬁﬁlf&} i
. _..__—un!:awﬁiiﬁr,—.and"ﬁ?jﬁi‘é:_iii;v}"iif Torce and Tear take personat property from the person, possession, and immadiate

prisence of JRERCI

»

o

"NOTICE: The abave ufﬁp&c is 2 serious felany within the moanj“ng of Penal Code Section 11927

"NOTYICE: Conviction of this offense will require you to provide Specimens and samples pursuant 1 Penad
Code seetion 296, Willful refusal to provide the specimens and samples is a eritme, ™

tied “above, said defendans
TP Y O 01 A _ _ _ d-an ihe Superior Court of the Staie of
it and for- the County of ALAMEDA, of the erime of a Felony, 1o wit: SECOND DEGREE

e 3 STRIKES
It is further alleped as to count one that the sbove grior
1170: F2UHAAAY ard 567 (e)(2XA).

: CAL PRIOR-SERIOUS FELON ‘“@ﬁ
1t is further alleged as to count one that the #bove prior convidiion is %‘a«: %ﬁ

667(a)(1). . be "fa'*"'-. Ofe %ot

The vndersigned Surther alleges that before the comuiission oé‘qh@jpﬁ%@%p@l
) -of -about Fuly 13, 1987, was caﬁg’hﬁ@q;, 1 -lﬂ’gﬁu' 5
onlonfta, in and for the County of ALAMEDA, of the erimecoh AN,
CONTROLLED SU STANCE, a viatation of seetion 't 1’35’%&1'61:;@)%? 7
California, and received a serence of probalion therefor, = ¥

)




£ rs

SIXTH PRIOR CONVICTION AS TO DEFENDANT S

cd further alleges that before the commission of fbc offense specified above, said defendant

b . BOn or about June 4, 1 982, was canvicted in the Superjor Court of the State of Californis,
in and for the County of ALAMEDA, of the crime of a Felony, fo wits BURGLARY, & violation of section 459
of the PENAL CODE of {:alifonﬂa','ﬂand -meifed & prison term therefor, S

(bj an rae terh of imprisonment was served therefor as described i Penal Code seqticy, 667.5
for said-offense, and that the defendant did et remain free of prison custody for, end did vommit an offerse
resulting in 2 felony convietion during, » period of fve years subsequent (o the conclusion of said term. ’

Purswant to Penat Code Section 1054.5(5), the People are hereby informally Tequesting that defendant’s c{ﬁumcf
provide discovery 1o'the People as required by Peniaf Code Section 10543, DR I

Complajnant therefore prays that & warrant jssue und that suid 4, :_=__ndant{_s}_ be dealt witht sccg
Subscribed and swom 1o before me, { R4 A
Friday May 23, 2603 A e

A - P
. '3""3'} EEEQ o d /ﬁ" » fﬂ%gi.f’
JAMESM.LEE =~ =0 70
Seftior Deputy District Atiorney
Stnte Bar 451998 jmt :
Alameda County, California
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