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FIRST RESTATED DECLARATION OF COVENANTS,
CONDITIONS AND RESTRICTIONS OF
WILLOW GLEN CREEK

This First Restated Declaration of Covenants, Conditions and Restrictions
is made on the date hereinafter set forth by WILLOW GLEN CREEK
HOMEOWNERS ASSOCIATION, a California nonprofit mutual benefit
corparation {hereinafter referred to as the "Association").

RECITALS

WHEREAS, the Association is the successor in interest to
HEFL%N CORPORATION, a California Corporation, which, as Declarant,
executed that certam Deciaratlon of Covenants CGﬂdltiQnS and

WHEREAS, a First Amendment to the 1984 Declaration was
recorded on April 13, 1984, in Book 455, Pages 474 through 481,
inclusive, as Series No. 8033245, Official Records of Santa Clara,
County, California; and.

. WHEREAS, a Second Amendment to the 1984 Declaration was
recorded on May 17, 1984, as Series No. 8067149, Officia! Records of
Santa Ciara, County, G‘alﬂiforniaﬁ: a»n»d

WHEHEAS the " 1984 Declaration, as amended estabhshes
certain limitations, easements, covenants restrlcﬂons conditions, liens,
and charges which run with and are binding upon all parties having or
acquiring any right, title, or interest in that certain parcel of real property
located in the County of Santa Clara, State of California, and more
particularly described as follows: '

Ali of that certain real property described as tot 1 and
Lot 2 shown on that certain Subdivision Map entitled
"Tract No. 7254," recorded in the Office of the
Recorder of Santa Clara County, State of California, on
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the 19th day of April 1983, in Book 511 of Maps at
Pages 17 and 18 {herein after referred to as "the
Map")'

and

WHEREAS, the Members, constituting at least sixty-seven
percent (67%) of the Members of the Association, desire to amend,
modify, and otherwise change the 1984 Declaration, as amended,
pursuant to Article XlI, Section 11.03, thereof;

NOW, THEREFORE, pursuant to Article XlI, Section 11.03, of the
1984 Declaration, as.amended, the. Members constituting at ieast sixty-
seven pe‘c:e‘t 67%) of t Members of the Asso“"atuon ‘do hereby
declare th. : {
hereby, AMENDED AND RESTATED IN ITS ENTIRETY as set forth in the
within First Restated Declaration of Covenants, Conditions and

- Restrictions of Willow Glen Creek; and

IT IS FURTHER HERERY DECLARED that all of the real property
descnbed herem constltutes. a Condom;mum Pro;ect wnthm the meamng

5 3 HER ED: that all.of the:ri it..,-property
descnbed herem is- heid and owned and shall be held, owned, operated,

managed, conveyed, hypathecated, encurnbered, leased, used, occupied,

and improved subject to the following covenants, conditions, and
restrictions, all of which are declared and agreed to be in furtherance of
a plan and purpose of protecting, preserving, and enbhancing the value,
desirability, and attractiveness of the said real property and every part
th-er;eof, and of fostering the development, management, impravement,
en]bymem and sale of the said real pr»op,.erty and any part thereof; and

IT 18 FURT -‘ER HER LARED that all of the covenants,
condit;ons, an" restrictionis n set forth shal constitute enforceable
equitable serv:tudes as provnded in sectnon 1354 of the California Civil
Code, shall constitute covenants that shall run with the said real
property, and shall be binding upon and inure to the benefit of each
Owner of any portion of the said real property or of any interest therein
and their heirs, successors, and assigns.
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ARTICLE 1 DEFINITIONS

1.1 Absolute Majority. "Absolute Majority” shall mean a ma;orsty of
the Total Voting Power of the Association.

1.2 Additiona! Charges. "Additional Charges” shall mean ail costs,
fees, charges, and expenditures, including without fimitation,
interest, late charges, attorneys’ fees, recording and filing fees,
and all other costs actually incurred by the Association in
Coiiectmg and/or enforcing payment of Assessments, fines,
and/or penalties

1.3 \rinual As_-ges hents. "Annual Assessments" shall have the
meaning set forth in Section 6.5.

1.4 Articles. "Articles” shall mean the Articles of Incorporation of
Witlow Glen Creek Homieowners Association, as they may be
amendéd from tnrne o t:me and as fried with the Offlce of the

15

X . 'Si L ® £ >
Re*mbursement Assessments, and Enforcement Assessments.

1.6 >A§.sg~ciation. "Association” shall mean Willow Glen Creek
Homeowners Association, its successors and assigns.

1.7 Balconies. "Balconies” shall mean those portions of the
‘ Common Area adjacent to a Unit and separately designated on
‘the Condomlnlum Ptan as mduwd

i numbered parce!s preceded

anrspace encompassed: thhm sai oundarzes

1.8 Board of Directors. "Board of Directors” or "Board" shall mean
the governing body of the Association.

1.9 Bylaws. "Bylaws” shall mean the Bylaws of the Association as
they shall be adopted by the Board of Directors and Members
and any duly-adopted amendments thereof.

14226875 3
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1

2

A3

.14

15

16

A7

.18

18

Carports. "Carport” shall mean the parking space indicated by
the Carport number or numbers designated on the individual
grant deed conveying a Unit to a Unit Owner(s}.

City. "City” shali mean the City of San Jose.
Common Area. "Common Area” shall mean all of the property

comprising the Project which is owned by all of the Owners in
common, but exciuding the Units.

Contract Purchaser/Contract Seller. "Contract Purchaser” and
"Contract Seller" shall mean the purchaser and the seller,
respectively, under an instaliment land contract in which title to
the property is transferred after the final instaflment paymerit is
made. .

Condominium. "Condominium™ shall mean an estate in real

property as defined in California Civi/ Code sections 783 and
1351{f), consisting of an undivided interest in common in the
Common Area, and a separate fee mterest in‘a Unit mgether

a pan }recorded pursuant 10 Calzforma wal Code sectnon 1351

~ with respect to the Project and any amendments thereto which

identifies the Common Area and each separate interest in the

., Project.

County. "County" shall mean the County of Santa Clara.

Santa Clara County, Cahforma and any amendments thereof

Enforcement Assessment. "Enforcement Assessment” shall
have the meaning set forth in Section 6.8.

Exclusive Use Common Area. "Exclusive Use Common Area”

shall mean any portion of the Cornmon Area the exclusive use
of which is set aside, allocated, assigned, and restricted to the
exclusive use or possession of the Residents of a particular Unit.
An exclusive easement to such Exciusive Use Common Area

142287.5
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21

.22

.23

24
.25

.26

27

| Mortgagee.
of trust as well as under a8 Mortgage

may be specifically granted in each individual grant deed
conveying a Condominium; however, the faiiure of any such
deed to set forth such grant of easement shall not invalidate the
exciusive easement herein granted.

Governing Documents. "Governing Documents” shall mean the
Articles, Bylaws, Declaration, and Rules, and the policies and
resolutions duly adopted by the Board and distributed to the
Members.

Maintenance. "Maintenance” shall mean the act of caring for
property and keeping it in its existing state, preserving it from
failure or deterioration, including pamt.ng cauylking, cieannng,
and- minpr, non- Structura! upkeep. ,

Me.m, \ber, "Member” shau mean each persof or entity who is a
recard owner of a fee or undivided fee interest in any
Condaminium within the Project, except any such person or
entity who holds an interest in 8 Condominium merely as
security for the performance of an obligation.

charges :mpased in accordance wath the Governmg Documents.
and whao is in compliance with all of the provisions of the

- Governing Documents, as more part:culariy set forth in the

Bylaws.

Mortgage. "Mprtgage” shall mean a deed of trust as well as a
mortgage in the conventional sense,

-"Mertgagee" shall mean a beneficiary under a deed

ang r. "Owner" shall mean the record awner, whether one or
more persons or entities, of the fee simple title to any
Condominium which is a part of the Project, including Cantract
Sellers, but excluding Contract Purchasers and excluding those
having such interest merely as security for the performance of
an obligation.

Parking Space. "Parking Space” shall mean and refer to that
portion of the Common Area shown on the Plan-as a parcel
bearing the number of the individual Unit preceded by the




.28

.29

.30

.31

.32

33

.34

.35

.36

letter "P." Such Parking Spaces shall be available for use by all
Owners, subject to the Ruies. The boundary lines for each
Parking Space shall be as set forth on the Plan.

Patio. "Patio” shall mean and refer to those portions of the
Common Area adjacent to a Unit and separately designated on
the Plan as a parcel bearing the number of the individual Unit
preceded by the letters "PT."

Project. "Project™ shall mean all of the real property described

~in this Declaration which comprises the Willow Glen Creek

Condominium Project, including all structures and other
amprovements Iocated at any tlme upon saad real property

r Assessment. "Re;mbursement Assessment”

}sha]! have the‘ 'm'eanmg set forth in Section 6.7.

Repair. "Repair" shall mean the minor restoration of property
that is torn, hroken, or otherwise damaged, or has sustained
wear, tear, or deterioration such that minor restoration is
necessary. '

substantzal part'of property that has been damaged or destroyed
through usage or through hazard ar catastrophe such that it is
"no longer useable or serviceable in its current condition.

Resident, "Resident” shall mean any person who resides on a
Unit within the Project whether or not such person is an Owner

3s defined in Section 1.26 above.

A"'Ru.le;. "VR lles” shall mean the rules and reguiattons governmg

of mé _»-re;ec‘ ot any p,art: thereef as adopted and pubiis -ed by
the Board of Directors from time to time.

Simple Majority. "Simple Majority” shall mean a majority of the
votes represented and voting at a meeting at which a quorum is
present or by written ballot in conformity with Corporations
Code section 7513 in which the number of votes cast by ballot
equals or exceeds the number required to establish a quorum.

Special Assessment. "Special Assessment” shall have the
meaning set forth in Section 6.6.
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1.37

1.38

1.39

Storage Space. "Storage Space” shall mean and refer to that
portion of the Common Arza shown on the Plan as a parce!
bearing the number of the individual Unit preceded by the fetter
"S." An exclusive appurtenant easement for use and possession
of each Storage Space shall be granted to each Unit in the Grant
Deed conveying such Unit to the Owner. The boundary lines for
each Storage Space shall be as set forth on the Plan and shall
include the air space encompassed within said boundaries.

Total Voting Power. "Total Voting Power” shall mean the total
number of votes of all Members entitled to vote at a particular
time, calculated on the basis of one vote for each Unit,
excluding any Units as to which an Owner is not then a Member
in Good Standing.

nit. "Unit" shall mean the elements of a Condominium that are’
not owned in common with the other Owners of Condominiums
within the Project, which Units are shown as separately
designated and numbered areas on the Condominium Plan. The
boundaries of each Unit shall be the followzng the mtenor
unﬁnxshed surfaces. axcius:ve of pamt shi

ﬂreplaces, tf any of saxd Unit. The Unat sha!l mclude the
airspace so encompassed by said boundaries, excluding all load

- bearing walls and all walls containing any utility conduit to the

unfinished surfaces of any such walls. Each Unit specifically
includes the oven, garbage disposal unit, dishwasher, heating
conduits, range and fans, interior partitions, firepiaces and
plumbing fixtures installed therein, and specitically excludes any

foundations under first floor Units and attics above second floor
Units, both of. Whlch are Comm@n Area and not- part of the unit.

In interpreting deeds, the :Deéclaration, and the “ondominium
Plan, it shall be contlusively presumed that the then existing
physical boundaries of a Unit are its boundaries, rather than the
metes and bounds or other description expressed in the deed,
the Declaration, or the Condominium Plan, regardless of any
settling or lateral movement of buildings and regardiess of minor
variance between the boundaries shown on the deed, the
Declaration, or the Condominiurmn Plan and the actua! existing
physical boundaries.

1342287.5



ARTICLE 2

PROPERTY RIGHTS AND RIGHTS OF ENJOYMENT

2.1

2.2

Ownership of Condominium; Exclusive Easements. Ownership
of each Condominium within the Project shall include (i) a
designated Unit, {ii} the respective one one-hundred-thirty-sixth
{1/136} interest as tenant in common in the Common Area, (iii)
a Membership in the Association, and {iv) any exclusive
easements or easements appurtenant to such Unit upon the
Exclusive Use Common Area and such other easements as are
applicable, all as described in the Declaration, in the deed 1o the
Unit, or in the Condominium Plan. The undivided interests in the
Common Area established in this First Restated Declaration
cannot be changed. The undivided.interests in the ‘Commion
Area shall net be severed or conveyed separately from the
respective Units to which they are appurtenant and each such
undivided interest shall in all cases be deemed to be conveyed
ar encumbered along with the respective Unit even though the
description in the instrument of conveyance or encumbrance
may refer only to the Unit. Any purported severance or separate
conveyance of an undivided mterest in the Common Area apart
from a conveyance of the respective Un_it-._slhaiel, fo Irposes,
be- nuii vold, and unenforcze ble. Toew

Owners Non-Exclusive E‘s sments of Enlovment Every Owner

of g Condommlum shall have a non- exctuswe easement of use

- of and enjoyment in, to, and throughout the Common Area of

the Project for ingress, egress, and support over and through the
Common Area; provided, however, such non-exclusive
easements shall be subordinate to, and shall not interfere in any
way with the exclusive easements, if any, appurtenant to Units
over Exclusive Use Common Area. Each such non-exclusive

easement shall be appurtenant to and pass with the title to
every Condominium, subject to the followmg rights and

restrictions:

(a}  The right of the Board of Directors to establish and
enforce reasonable rules and regulations governing the
use of the Common Area and facilities thereon,

(b} The right of the Board to charge reasonable admission

and other fees for the use of any facilities situated upon
the Common Area;

142287.5



2.3

{(c)  The right of the Board, as more particularly addressed in
the Bylaws, to suspend an Owner's rights and privileges
as a Member, including voting rights and right to use the
recreational facilities for any period during which any
Assessment against such Owner’s Condominium remains
unpaid and/or for infraction of the Governing Documents
of the Association;

{d}  The right of the Board, as set forth in Section 3.4, to
grant easements and rights of way in, on, over, or under
the Common Area subject to such conditions as may be
agreed to by the Board;

(e} The right of the Board, subject to approval of the
Members as set forth in Section 5. 11 ‘to sell property
owned by the Association; :

(f) The right of the Association or its authorized agents, as
provided in this Declaration, to perform its obligations
under thls Declaration, mciudmg obli gatnons with respect

; : 'r,_ or. replac m'ent for

elegation of Use. Any Owner may delegate hi_s- rights of use
and en;oyment including easements, in the Project to the

"~ - members of his family, tenants, contract purchasers, guests and

invitees, subject to the terms of the Governing Documents and
subject to the terms thereof, Upon the leasing or renting of a
Unit, or upon occupancy of a Unit by a contract purchaser, the
Owner shalt be deemed to have delegated and assigned all such

rights exclusively to the tenants or contract purchasers of such
-Ufmt Each-@wner shall otlfy the Secretary of the A:SSGC!BUBH

siich .wners Unit. Each Owner, tenant, of contract purche
shall also notlfy the Secretary of the Association of the names
of all members of his or her household to whom such Owner,
tenant, or contract purchaser has delegated any rights of
enjoyment in the Project as provided herein and the relationship
which each such person bears to such Owner, tenant, or
contract purchaser. Any rights of enjoyment delegated pursuant
to this Section 2.3 are subject to suspension to the same extent
that rights of Owners are subject to suspension as provided in
the Governing Documents.

1422875



1422875

2.4

2.5

ARTICLE 3

Common Area Construction. Except as may be authorized by

the Board, no person or entity, other than the Association or its
duly-authorized agents, shall construct, reconstruct, refinish,
alter, or maintain any improvement upon the Common Area, or
shall make or create any excavation or fill upon the Common
Area, or shall change the natural or existing drainage of the
Common Area, or shall plant, remove, or destroy any seed, plant
material, tree, shrub, or other vegetation upon the Common
Area.

Mechanic’s Liens. In the event there shall be filed against the
Common Area a Notice of Mechanic’s Lien for, or purporting to
be for, labor or materials alleged to have been furnished or
delivered for .any Owner within the Project or his or her
Condorninium, such Owner shall forthwith cause such lien to be
discharged by payment, bond, or otherwise. If the Owner fails
to cause the lien to be discharged, the Beard may send written
notice to the Owner specifying that unless the Owner causes
the lien to be discharged within five (5) days from the date of
such notice, the Board may cause the lien to be dischar

Wxthm such fuve (5) day p¢ :

encumbers the nghts and mterests of the Assoczatron or the
ather Owriers. If the Board of Directors determines that the lien

~ . does adversely and improperly affect and encumber such rights

and interests and that adequate protection of such rights and
interests has not been provided, the Board may cause the lien to
be discharged by payment, bond, or otherwise. The Board shall
have the right to levy a Reimbursement Assessment against the
Owner respons:bie for causmg the lien to be discharged in an

t equa ; tsvp,ald by the Association together
egal rate and all costs and expenses
tion therewith, including reasonable

p&ud or rncurred in co
attorneys’ fees.

EASEMENTS

3.1

Easements in General. In addition to all easements reserved and
granted on the Subdivision Map(s) and the easement provided
in Section 2.3, there are hereby specifically reserved and
granted for the benefit of the Lots and Lot Owners in common
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3.2

3.3

3.4

and for each Lot and Lot Owner severally, and for the
Association, as their respective interests shall obtain, the
easements, reciprocal negative easements, Ssecondary
easements and rights of way as particularly identified in this
Article 3.

Easements of Epcroachment. There shall be reciprocal
appurtenant easements of encroachment as between each Unit
and such portion or portions of the Common Area adjacent
thereto and/or as between adjacent Units due to the unwillful
placement or- settling or shifting of the improvements
constructed, reconstructed, or altered thereon in accordance
with the terms of th Declaranon,wprm)ided however, that in no
event shalfl an ea yreheroachment exist if such
encroachment occurred due to willful conduct on the part of an
Owner, a tenant, or the Association. .

In the event that a structure on any Unit is partially or totally
destroyed and then repaired or rebuilt in accordance with the
provisions of the Declaration, the Owners of each Unlt agree
that mmOr encruaach- 8Ats over adjol

AsE its. Easements over and under the Project or any
port:on thereof for the installation, repair, maintenance, and

- . replacement of electric, telephone, water, gas, and sanitary

sewer lines and facilities, heating and air-conditioning facilities,
cable or master television antenna lines, drainage facilities,
walkways, and landscaping as shown on the Condominium Pian,
and as may be hereafter required or needed to service the
:iject, are reserved by and shal! exrst in faVOr of the

maintained by utmty compames pubilc, pruvate or mumczpai and
{ii} utility installations which are within a Unit as defined in
Section 1.39. The Association shall pay all charges for utilities
supplied to the Project except those metered or charged
separately to the Units. ’

Easements Granted by. The Board. The Board shall have the
power to grant and convey to any person or entity easements
and rights of way, in, on, over, or under the Common Area for
the purpose of constructing, erecting, operating, or maintaining

1



3.5

3.6

thereon, therein, or thereunder overhead or underground lines,
cables, wires, conduits, or other devices for electricity, cable
television, power, telephone and other purposes, public sewers,
storm water drains and pipes, water systems, sprinkling
systems, water, heating and gas lines or pipes, and any similar
public or quasi-public improvements or facilities, and for any
other purposes deemed by the Board to be appropriate and not
inconsistent with the purposes and interests of the Association,
and each purchaser, in accepting a deed to a Unit, expressly
consents thereto; provided, however, that no such easements
may be granted if such easement would interfere with the use,
occupancy, or enjoyment by an Owner or Resident of any Unit
and any existing exclusive easements over Comman Area
appurtenant thereto if any, without the c@nsem of the Owner(s)
affected.

Balconies, Patios and Storage Spaces. Each Unit and Unit

Owner shall have an exclusive easement, and such exclusive
easement is hereby granted for the use, possession, and
enjoyment of any Balcony and/or Patio and Storag_e Space
dnrectfy adjace‘ t tc) sa;d Umt . be rmg t ‘ y '

Storage Space for the purpose of mamtammg and- repalrmg the
same, pursuant to this Declaration and enforcing the terms

~hereof. The grant of Patio easernent shall include such areas

beneath the surface of the earth as is reasonable and necessary
for the cultivation, landscaping and drainage of the subject
Patio. However, nothing shall be planted, stored, placed or
otherwise located on any Balcony, Patio, or Storage Space

‘which would violate any restriction on use of a Umt or the
'.Common Area contained in the Decfaratuon

Carports. Each Unit and Unit Owner shaﬂ have an excluswe
easement and such exclusive easement is hereby granted for the
use, possession and enjoyment of the Carport bearing the
number or numbers designated on the individual grant deed
conveying a Unit to such Unit Owner. Such exclusive easement
shall be subject to the right of the Association to enter in and
upon such Carport for the purpose of maintenance and repa:r or
to enforce the terms of this Declaration.

142287.5
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ARTICLE 4

USE RESTRICTIONS

4.1

4.2

4.3

4.4

4.5

Residential Use. Units shall be occupied and used for residential
purposes only.

Leasing of Units. With the exception of a lender in possession
of a Condominium following a default in a first mortgage, a
foreclosure proceeding or any deed or other arrangement in lieu
of foreciosure, no Qwner shall be permitted to lease his Unit for
transient or hotel purposes. No Owner may lease less than the
entire Unit. All leases must be in writing and be expressly
subject to this Declaration and to the Bylaws. The breach of
any pravision hereof or of the Bylaws shall be a defauit under
the Léase.

Time-Share Arrangements. No Unit or Units shall be leased,
subleased, accupied, rented, let, sublet, or used for or in
connection with any time sharing agreement, plan, program or
arrangement including, without limitation, any so called
vacation ucense," "traVel cfub " "extended vacatlon or other

any Unat or Umts in the Pro;ect rotates among vanous persons,
~ either corporate, partnership, individual, or otherwise, on a

periodically recurring - basis for value exchanged, whether
monetary -or like kind use privileges, according to a fixed or
floating interval or period of timg. This section shali not be
construed to limit the personal uge of any Unit in the Project by
any Owner or his or her or its social or familial guests.

_ ;ect except such professnenai and admmrstratsve
professions as may be permitted by applicable governmental
ordinances and provided that there shall be no external evidence
thereof.

within the Pro

Eamily Day Care Centers. No family day care center for children
shall be permitted within the Development except as specifically
authorized by California Health and Safety Code §1597.40 and
other applicable state statutes. The owner/operator of any
permitted day care facility shall provide the Association with

142287.5
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4.6

prior written notice as to its operation, and comply with all focal
and state laws regarding the licensing and operation of a day
care center and, in addition, shall

{a) Name the Association as an additional insured on the
liability insurance policy or bond carried by the
owner/operator of the day care center, as provided under
Health & Safety Code section 1597.531. This Section
4.5, subparagraph {a) is intended to be and shall be
conclusively deemed to be the written notice to the
operator or owner from the Association as specified in
Health and Safety Code Section 1597.231;

{p)  Defend, indemnify and hold the Association harmiess
from any claim, demand, loss, liability action or ‘cause of
action arising out of the existence and operation of the
day care center;

{c) Abide by and comply with all of the Association’s Rules;

{d)

Superwse and be compietety re:

(e}  Cooperate with the Association If the Association’s
insurance agent or carrier requires proof of insurance,
proof of the agreement of the owner or operator of the
center to these conditions, or other reasonable requests.

Community Care Facilities. Except for residential facilities

defined as community care facilities under Health & Safety Code
section 1502 serwng s:x {8} or fewer persons, no hea!th care
facilities opere

elderly, d i, :
permitted-in the’ Bevev pvment The 0wner/0perator of any such
community care facility shall comply with alf local and state laws
regarding the licensing and operating of such a community care

facility, and, in addition, to the extent permitted by applicable
laws, shall:

(a) Name the Association as an additional insured on the
liability insurance policy or bond carried by the
owner/operator of such a community care facility;
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4.7

4.8

4.9

{b} Defend, indemnify and hold the Association harmiess
from any claim, demand, loss, liabiiity action or cause of
action arising out of the existence and operaticn of such
a community care faciiity;

{c) Abide by and comply with all of the Association’s Rules
as applied to Residences in the Development in a general
manner;

{d} Supervise and be completely responsible for occupants of
such a residential facility at all times while they are within
the Development; and

(e) Cooperate with the Association if the Association’s
insura: agent or carrier requires proot of insurance,
proof of the agreement of the owner or operator of such

a community care fagility to these conditions, or other

reasonable requests.

Offensive Conduct, Nuisances, Noise. No noxious, harmful, or
offenswe aCtiVitlES shail be conducted upon or within any part

Area and faczistles thereon or. the USe and enjoyment of the;r

Condominiums or Units. Without limiting any of the foragoing,
" no Resident shall permit noise, including but not limited to the
barking of dogs, to emanate from the Resident’s Unit, which
would unreasonably disturb another Resident’s enjoyment of his
or her Unit or of the Caommon Area.

‘Board ndthmg sha!l be éit‘eﬂr-éd constructed piaced kept

stored, parked, planted on, or removed from the Common Area
without the prior written consent of the Board; and the Common
Area shail be kept free of rubbish, debris, and other unsightly or
unsanitary materials. Each Owner shall avoid causing any
damage to the Common Area.

Hazards. There shall be no obstruction of any part of the

- Common Area. Nothing shall be done, placed, or kept within
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4.11

4.12

4.13

4.14

the Project that will increase the rate of insurance or result in
the canceliation of insurance under any insurance policy
obtained by the Association, or whicn will be in violation of any
governmental statute, ordinance, rule, or regulation. Nothing
shall be stored in the Common Area without the prior consent
of the Board. Each QOwner and Resident shall comply with all
requirements of all federal, state, and local governmental
authorities and all laws, ordinances, ruies and regulations
applicable to his or her Lot and Residence.

Requirement of Architectural Approval. As addressed in greater
detail in Article 10, construction, instaltation, modification, or
alteration of buildings, outdoor structures, landscaping, and
outdoor lighting are subﬁ]ect to approval of the o'a-rd-‘.

Sparts. A.faratus No basketball standards (mcludlng so-called
portable basketball standards) or fixed sports apparatus shall be
placed upon or attached to any portion of the Project without
the writt;en permission of the Board.

Ma:lboxes shall

Ma:‘i oxes and Ex-ternor Newsaaner Tubes

. out51 ,:e clothes washlng, drymg, or airing facnimes shall be

maintained in the Project.

Antennas. No outside mast, tower, pole, antenna, or satellite
dish shall be erected, constructed, or maintained on the
Common Area including the outside of any Unit, except (i} those

: erected constructed, or maintained by the Association, {il) those

ly. approved by the. Board, (iii}-those initially installed

- dunngg the construction of the buildings, or (iv) as spemﬂcaiiv
permitted by law.

Animals.

4.15.1 Limitation on Pets. No dogs, cats, birds, or other
animals of any kind shall be kept, maintained, or bred in any
Unit or within the Project except that domestic dags not
exceeding 25 pounds, cats and other customary household pets
may be kept in reasonable numbers and size, subject to the
Rules, provided they are not kept, bred, or raised for commercial

1422875
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4.16

4.17

purposes. Unless otherwise providad in the Rules, “reasconable
numbers” shall be deemed to limit the tota! number of all dogs,
cats, and birds kept in a Lot to two {2}. While in Common Areas
each dog must be restrained on a ieash held by a responsible
person capable of controlling it.

4.15.2 Owner’s Responsibility for Pets. The owner of each pet
shall be responsible for immediately removing and disposing of
any waste introduced to any portion of the Project by such pet.
Each Qwner, Resident, and any person bringing or keeping an
animal within the Project shall be absoclutely liable to the
Association and all other persons for any injury or damage to
persons or property caused by the animal brought upon o'r kept
upon the Praject by such person or by members of hi :
family, tenants, guests, or invitees. The Owner shall in e:mmfy
the Association and its officers, directors, gmd agents against
any and ali claims, damages, losses, demands, liabilities, and
expenses, including but not limited to attorneys’ fees, arising
out of or rasulting from the presence or conduct of any animal
brought upon or kept within the Project by the Owner, members
of his or her family, guests, tenants, or invitees.

4.15.3 Pet Rules: The Board m: y adopt and-enforce Pet Rules

Assomatlon shai have the nght to | proht.brt the keeping of any
animal which constitutes, in the sole and exclusive opinion of

~ the Board, a nuisance to any other person.

Trash Disposal. Trash, garbage, accumulated waste plant
material;, or other waste and refuse shall be deposited only in
containers in designated areas in the Common Area. No Owner
or Resident shall permit or cause any garbage, trash, or other

- waste or refuse to be kept upon any pertion of the PrOJect

except in such containgrs.

”ons ruction Matenv'is Constructzon Debris. No portlon of the
Project shall be used for the storage of building materials other
than in connection with approved construction. All construction
debris shall be picked up and deposited daily in an appropnate
container.

Machinery and_Eguipment. Except as approved by the Board, no
machinery or equipment of any kind shall be maintained or
operated within the Project except as is customary and
necessary in connection with approved construction.
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4.19

4.20

:cornmerc_lai veh.tcie or truck other than a standard s;ze DICKUQ

signs. No sign of any kind shall be disptayed to the public view
from any portion of the Project except that this limitation shall
not appiy to:

{a) Signs required by legal proceedings;
(b}  Signs which by law cannot be prohibited;

{c} A single sign of customary and reasonable dimension and
design, complying with the Architectural Rules and
reasonably located on a Unit advertising a Unit for sale or
rent;

{d} A single identification sign which h.a been approved 'by
the Board located on a Unit identifying the number or
address of the Unit and/or the names of the occupants;

(e} Signs a—p—proved by the Association located at or near any
entrance to the Project identifying the Project;

(f) Signs required for traffic control and regulation of streets
or open-areas within the Project; and

(g)

s and Parking. Vehicles of Residents shall not be parked
anywhere in the Project except wholly within the Carport
conveyed to the Unit Owner and in undesignated Parking Spaces
in the Common Area. No trailer, camper, mchile home,
recreational vehicle, boat, goif cart or similar equipment or any

‘Rules, unless piaced 0r mamtamed in an area designated by the
Board for that purpose. The term "commercial vehicles” shall
not include sedans or standard size pickup trucks which are
used for both business and personal uses, provided that any
signs or markings of a commercial nature on such vehicles shall
be unobtrusive and inoffensive as determined by the Board.

No unreasonably noisy and no smoky vehicles shall be operated
within the Project. No overnight parking is permitted in
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4.21

4.22

4.23

4.24

ARTICLE 5

driveways. Owners and their guests may not park their vehicles
in Common Area parking spaces, excluding carports, in excess
of seventy-two {72) hours. .

Parking Enforcement. In addition to the provisions of
Section 4.20 above, the Board shalli have the power and
authority to adopt, promuigate, and enforce parking rules and
shall have the power to impose fines and other sanctions for
violations of provisions of the Governing Documents relating to
vehicles and parking. Such power shall include the power and
authority to cause the towing, at the vehicle owner’s expense,
of vehicles which are parked within the Project in violation of
any of the provisions of the Governing Documents, provuded
that towing of vehicles of guests and other n T

Project shall be subjett to the pr

Costs incurred by the Association rela n;g to the towing and/or
storage of any vehicle parked in violation of any provision of the
Governing Documents shall be assessed as a Reimbursement
Assessment against the Condominium Owner responsible or
whose househoid members, tenants, contract purchasers, or
guests are responsible for the presence of such vehicle.

- coveringé mstalled in the wmdows of arw Umt shall comply w;th

any rules adopted by the Board. Only neutral-colored window
coverings shall be installed in windows. In no event shall
aluminum foil be placed in windows.

Qutbuildings. No outbuilding, tent, shack, trailer, shed, or

temporary building of any kind shall be located within the

Project, except in strict. comphance with the provisions of this
Declaration, including Article 10 cencermng approvai by the.
Board.

5.1

HOMEOWNERS ASSOCIATION

Management and QOperation. The Association shall manage and
operate the Project in accordance with the applicable provisions
of the Governing Documents and the applicable provisions of
California law. The Association shall have all of the powers set

142287.5
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5.2

5.3

5.4

5.5

5.6

forth in the Governing Documents together with general power
to do any and all things that a nonprofit mutua!l benefit
corporation may lawfully -do under the iaws of the State of
California, subject only to the limitations upon the exercise of

such powers as are expressly set forth in the Governmg
Documents.

Membership. Every Owner of a Condominium within the Project
shall be a Member of the Association and shall remain a Member
thereof until such time as his or her Condominium ownership
ceases for any reason. Membership shall be appurtenant to and
may not be separated from ownership of a Condominivm and
shall not be transferred, encumbered, pledged, ailenated or
otherwise hypothecated in any way, except in connectior

the sale or encumbrance of the Condomm:um to w ich it is
appurtenant.

Voting. Only Members in Good Standing shall be entitled to
vote, and only one vote shall be cast for each Condoeminium, as
more particularly set forth in the Bylaws.

prowded in the lyiaws The Board of D:rectors shaii have all of

the .powers and duties set forth in any provision of the
Governing Documents, including without limitation such powers
and duties as may be expressly set forth in this Declaration.

Association Rules. The Board of D:rectors shall ‘have the power
and the authority to establish, promulgate, amend, repeal, and

:_enforce such Rules as the leard deems necessary for the

Project and the conduct of

S8 and - of the Assoma on. Such"Rules may
cencern but need“not be limited 0, matters pertammg to use of
the Common Area, including Exclusive Use Commen Area; pets;
signs; collection and disposal of refuse; minimum standards for
maintenance of property; use of recreation facilities; parking and
traffic regulations; rental or leasing of Units within the Project;
and any other subject matter within the jurisdiction of the
Association as provided in the Governing Documents or by law.

Manager and Other Personnel. The Board of Directors shall have
the power and authority to employ a manager and such other
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5.7

5.8

5.9

5.11

persons or entities as the Board shall deem appropriate to assist
it in managing the Project and conducting the business and
affairs of the Association, as more particuiarly set forth in the
Bylaws; however, the Board shali nat delegate to any manager
its authority to levy Enforcemant Assessments, hold hearings,
or impose discipline.

Assessments. The Board shall have the power and duty to levy
and collect Assessments, as more particularly set forth in
Article 6 of this First Restated Declaration.

insurance. The Board shail procure and maintain !iabiiity
insurance and praperty insurance as it shall deem proper and as
m‘Qre particul:a-:rl=y set forth in the Bylaws. R

Agauisition_of Property. The Board acting. on behalf of the
Association shall have the power to acquire {by gift, purchase,
or ptherwise}, own, hold, improve, build upon, operate, and
maintain real ar personal property in connection with the affairs
of the Association.

nts upon the Common Area provided tha
fiscal' year. expenditures for capital improvements. shall not
. exceed five percent {5%] of the budgé&ted gross expenses of the
Assaciation for that fiscal year except upon the approval of a
majority of Members voting on any such expendstures, provided
that a quorum is established.

Dedication. The Board of Directors shall have the power and

‘authority 1o dedicate, sell, mortgage, grant easements in, on,
under, across, over

~ahove, or through any pert:on of the
Common Area; or transfer any interest in or to all or any: part of
the Comman Area to.any public agency, authority, or utility, to
be used for such purposes and subject to such conditions as the
Board shall deem necessary, appropriate, or beneficial te the
Association and not inconsistent with its purposes and interests;
provided, however, that any such dedication, sale, or transfer to
any person or entity other than a public agency, authority, or
utility shall only be effective if the terms of such dedication,
sale, or transfer have been approved by at least a majority of the
total voting power of the Association,
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ARTICLE 6

Access. The Board and its duly authorized agents or
representatives shall have the right, after reasonable notice to
the Owner thereof, to enter any Unit for the purpose of
performing the maintenance authorized herein or for any other
purpose reasonably refated to the performance by the

- Association or the Board of their responsibilities.

' ASSESSMENTS AND LIENS

6.1

together wzth alt Addttlonal Charges, shali be a separate

Covenant of Owner. Each Owner of a Condominium within the
Project, by acceptance of a deed or other conveyance thereof,
whether or not it shall be so expressed in such deed or
conveyance, shall be deemed to have covenantéd and ggfeed to
pay to the Association: (i) Annual Assessments, (i) Special
Assessments, (iii} Reimbursement Assessments, and (iv)
Enforcement Assessments levied by the Association as
hereinafter provided, together with all Additional Charges. Such
deed or conveyance shall be deemed to vest in the Assaciation
the right and power to initiate all actions and procedures as the
Board shali deem necessary or a opriate for the tio;

distinct, and personal debt and obligation of the Owner against

- -whom it is assessed, and shall bind his or her heirs, devisees,

personal representatives, successors, and assigns. Such
obligation to pay Assessments and Additional Charges and the
right and power of the Association to initiate all actions and
procedures for collection shall run with the fand, so that each

;succe‘ssiVe Owner or OQwners of record of any Condeminium

et shaﬂ in turn, becomﬂe Iaabie to pay al! such
Assessmen - . ; sad. dir
he or she is recl

Owner transfers of record any Condomamum he or she owns, he

or she shall not be liable for any Assessments levied thereafter
with respect to such Condominium. Such Owner shall remain
personally liabie, however, for ali unpaid amounts due and
owing at the time of transfer, together with Additional Charges
accruing untii time of collection. A contract seller of any
Condominium shall continue to be liable for all Assessments and
Additional Charges until a conveyance by deed of such
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6.2

6.3

Condominium is recorded in the Office of the County Recorder
of Santa Clara County,

Creation of Lien. Each Assessment levied by the Association
pursuant to this Declaration, together with all Additional
Charges, shail be a charge upon the iand and upon levy shall be
secured by a continuing lien upon the property against which
such Assessment is levied. The Association shall have a
separate lien and a separate lien is hereby created upon each
Condominium to secure the payment of any such Assessments
and Additional Charges as may be levied under this Declaration.
The lien provided for herein shall continue to secure alf
Assessments and. Additional Charges levied upon any
Conglominium notwithistanding the transfer of record. title to
such Condorninium, ar -any such transfer shall be subject to the
Association’s lien, provided that, prior to such-transfer, a Notice
of Delinquent Assessment has been recorded as provided in the
Declaration angd by law. The priority of all such liens on each
Condominium shall be in inverse order so that upon the
foreclosure of the lien for any particular charge on any
Condom;mum any sale of such Condomnmum pursuant to

shall be uSed exciusi‘vely to pay for the costs of managta'ment

“and operation of the Project, of conducting the business and

affairs of the Association, to promote the recreation, health,
safety, welfare, bgnefit, and interests of the Owners and
Residents in the Project, and for the improvement and
maintenance of the Common Area and, to the extent provided

-for in the Governing Dccuments or by iaw of the Unlts srtuated

Pro}ect or of the affalrs of the Assoc:ataon or the beneﬂt of the
Condominium Owners, or for the enforcement of the Governing
Documents.
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6.4

6.5

'6.5.4

Authority of the Board. The Board shall have the power and the
duty to levy Annual and special Assessments sufficient to meet
the Association’s obligations under the Governing Documents
and applicable law.

Annual Assessments.

6.5.1 Calculation of Estimated BReguirement. Not later than
forty-five {45} days prior to the beginning of each fiscal year, the
Board shall complete and distribute to all Owners an estimate of
the net funds required by the Association for such fiscal year,

including a reasonable amount allocated to contingencies and to

a reserve fund for restorataon, repair, and/or re" lacement of
those components for which the Association is respo
which must be repairetd or replaced on a. periodic basrs to
manage, administer, operate, and maintain the Project; to
conduct the affairs of the Association; and to perform all of the
Association’s duties in accordance with this Declaration.

on an annual basis and shaii be paid in. twe!ve (12) equal

- monthly installments during the fiscal year, and gach installment

shall be due and payable on the first day of each month.

6.5.3 Surplus Funds. If, as of the end of any fiscal year, there
is a surplus of cash in the Association’s current maintenance
and operating account, as reflected in the Assaciation’s financial

- statement for such fiscal year, such surplus shall be applied to
reserves unless s¢
determined by the vote of the Members.

orme other disposition of such surplus funds is

Increases in Annual Assessment. Except as otherwise
provided by law, the Board shall not increase the Annual
Assessment for any fiscal year above the amount of the Annual
Assessment for the preceding fiscal year by more than the
maximum amount permitted by iaw, except upon the affirmative
vote or written consent of a majority of Members voting on any
such increase in the Annual Assessment, provided that a
quorum is established. For purposes of the preceding sentence,
a quorum shail mean more than 50% of the Members of the
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6.6

6.7

Association, notwithstanding any lower quorum reguirement
which may be set forth in the Bylaws.

Special Assessments,

6.6.1 Purpose of Special Assessments. If at any time during
any fiscal year the Annua! Assessment proves inadequate for
any reason, including nonpayment of any Owner’s share thereof
or .the unexpected repair, replacement, or reconstruction of
improvements located in the Project, or if funds are otherwise
required for any authorized activity of the Association, the Board
may levy a Special Assessment in the amount of such actual or
estimated inadequacy or cost,

Allocation of Special A ssments_ Special Assessments
shall be alIOCa ed and as : es ed emeng the Condominiums in the
sam& manner as Annual AssesSments '

6.6.3 Approval of Sneaal Assessments. Except in the case of
an emergency situation as defined in Civil Code section 1366,
in any fiscal year the Board may not levy Special AsseSSments
which, 1n the aggregat.,, exceed f:ve pe

prov:ded that a quorurn is estabhshad ~Forvpurpases of the
preceding sentence, a quorum shall. mean mere than 50% of the

-~ Members of the Association, notwithstanding any lower guorum

requirement which may be set forth in the Bylaws.

bursen 58688 Mmel The Association shall levy a
Relmbursement Assessment against any Owner and his or her

EVCondomnmum if a failure by such Owner, or any persan or pet
for whom the aner |s res‘:o'-nssble

to c‘:omﬁi with arny

resulted in an expenditure of funds by the Assosrat:
with such lack of compliance or to bring such (Dwner or his
Condominium into compliance. A Reimbursement Assessment
shall include any costs, including attorneys’ fees, incurred by
the Association, ano including attorneys’ fees, incurred by the
Association, including costs of collecting from an Owner any
armount which the Owner is obligated to pay to the Association.
A Reimbursement Assessment shall be due and payable to the
Association when levied.
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6.8

6.9

6.10

6.11

Enforcement Assessments. The Board may levy an Enforcement
Assessment {and any fine imposed by the Board in accordance
with the provisions of the Governing Documents shail be
deemed to be such an Enforcement Assessment), for violation
of any of the provisions of the Governing Documents. Any
Enforcement Assessment shall be due and payable to the
Association when levied.

Failure to Fix Assessments. The failure or omission by the Board
to fix or levy any Annual Assessment provided for by the terms
of this Declaration before the expiration of any fiscal year, for
that fiscal year or the next fiscal year, shall not be deemed
either & waiver or a modification in any respect of the provisions
of this Declaration, or a release of any Qwner from the
obingatlon to pay Assessments or any instaliment thereof for that
or any subsequent year, but the amount’ ‘of the Annual
Assessment fixed for the preceding fiscal” year shall be the
amount of the Annual Assessment for the ensuing fiscal year
untif a new Annual Assessment is levied.

Offsets All Assessments levied by the Board shafi be payabie

reason whatsoever, including without lirmitation a claim the
.Association has failed to properly exercise its dutfes of
. maintenance or enforcement.

Delinguent Assessments. Any installment or other portion of an
Assessment not paid within fifteen (15) days after its due date
shall be delinquent and shall be subject to interest and late
charges not to exceed the maximum rate permitted by law, as

- well as all other Additional Charges. The Board, on behalf of the

Association, may enforce the payment of any . delmquent
Assessment plus Additional Charges by bringing an action
against any Qwner personatly obligated to pay the‘same or by

foreclosing the lien against the Owner’'s Condominium by judicial

or non-judicial foreciosure, except as prohibited by law. Prior to
recording a Notice of Delinquent Assessment, the Association
shall provide notice to the Owner as required by Civif Code
section 1366.3 or other applicable statute. No procedures shall
be initiated to foreclose the lien securing any Assessment levied
under this Article 6 until at least ten {10} days foliowing the
mailing of a Notice of Delinquent Assessment, duly signed by a
designated officer or agent of the Association, to the Owner or
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6.12

6.13

6.14

' Certaflc te of Satfsfact on an

Owners of the subject Condominium, and the recording of such
Notice in the Office of the Recorder of Santa Clara County,
California. Said Notice of Delinquent Assessment shall state the
amount of the Assessment, together with ail accrued Additional
Charges; a description of the Condominium against which the
same has been assessed; the name or names and mailing
addresses of the Owner or Owners thereof; and the name and
address of the trustee authorized by the Association to enforce
the lien by foreclosure and sale. Except as prohibited by law,
upon the recording of the Notice of Delinquent Assessment
referred to above, the Association may, at its option, declare the
entire balance of all sums then due or to become due from the
Owner, immediately due and payable, which total surh may then
be included in any suit, action, or other procedure initiated to
collect said sums, including all Additional Charges.

Power of Sale. Each Owner does hereby appoint the

Assogiation as trustee to enforce and to foreclose any lien which
is established pursuant to the terms of this Declaration, by
pr:vate power of sale, as prowded in Dzvnsnon lil Part 4, Tlt!e 14

Condom;mum of such Owner in the event of any default in
payment of any Assessments or Additional Charges levied
against such Condominium, for lawful money of the United
States, to the highest bidder, to satisfy said lien. The
Assaciation, as trustee for the remaining Owners, or any other

- Owner, may purchase the Condominium at said sale. The Board

meay commence any procedure for the collection of delinguent
Assessments upon its own decision, and it must so proceed

* upon the written request therefor signed by any five (5) Owners.

The remed:es prowded in. this Declaration for collection of
dei;nquent Assessments shalt be cumulative and not exqiuswe

i Release of Lien. Upon payment
in full of a delinquent Assessment, including any Additional
Charges, or the satisfaction thereof, the Board shali cause to be
recorded, in the same manner as the Notice of Delinquent
Assessment, a further certificate stating the satisfaction thereof
and the release of the lien.

Priority. Except as otherwise expressly provided by law, the lien
securing each of the Assessments provided for under this
Article 6 shall have priority as of the date of recording of the
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6.16

6.17

original Declaration appiicable to the Project over all other liens
and encumbrances applicable to the Condominiums; provided,
however, that such Assessment lien - :all be subordinate to the
lien of any first mortgage or first dee.. of trust recorded against
the Condominium; and provided, further, that such subordination
shail apply only to the Assessments which have become due
and payable prior to the sale of such property pursuant to a
decree of foreclosure of any such mortgage or deed of trust, or
pursuant to a power of sale contained in any such mortgage.
Such foreclosure sale shall not relieve such property from
liability for any Assessments and Additional Charges thereafter
becoming due, nor from the lien of any subsequent Assessment.

Assogi

ion Funds. UnleSs otherwise determined by the Ioard

the Assoeiation shall maintain at least two separate accounts in
one or more hanks or other depositories selécted by the Board,
which accounts shall be clearly designated WILLOW GLEN
CREEK HOMEOWNERS ASSOCIATION OPERATING ACCOUNT
and WILLOW GLEN CREEK HOMEOWNERS ASSOCIATION
RESERVE ACCOUNT The Assessments coiiecte-d by the

al!ocate a portlon of sazd funds as collected for the annual

. maintenance and operation of the Project and another portion of

said funds as collected as reserves for contingencies,
replacement, and deferred maintenance of the capital
improvements of the Project, as specified in the annual budget.
Upon sale or transfer of any Condaminium by any Owner, the
Owner’s interest in the funds held in trust by the Association

: s-ha_ll terminate and shall be deemed automatically transferred to
. the su-:cc.e-s-so-r-.t'r:a'mvsferee of such Owner,

Wa;ver_of Exemptions. Each Owner, to the extent permltted by
law, does hereby waive, to the extent of any liens created
pursuant to this Article 6, the benefit of any homestead or
exemption laws of the State of California in effect at the time
any Assessment or instaliment thereof becomes delinquent or
any lien is imposed pursuant to the terms of this Articie 6.

Property Exempt From Assessments. The following property
subject to this Declaration shall be exempt from the
Assessments, Charges, and liens created herein:
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ARTICLE 7

(8} All property dedicated to and accepted by the City of San
Jose or County of Santa Clara or other local public
authority and devoted to public use;

{8} Any Condominium which is owned by the Association as
a result of the Association having acquired. 'such
Condominium through foreclosure; provided, however,
that such exemption shal! be applicable only during the
period in which the Association is record owner of such
Condominium; and

{c} Alt Common Area.

DAMAGE OR DESTRUCTION OF BUILDINGS;

7.1

7.2

CONDEMNATION

shail use the same tG rebusld or repaar such Umt !n the event
the insurance proceeds are insufficient to compiete such work,
~ -the Unit Owner shall pay and advance such additional sums as
may be necessary 10 complete such rebuilding and repair.

- Damage to ,Two or More Units or Common Area. If such

damage extends to two (2) or more Units or extends to any part
of the Common Area then and in that event.

7.2.1 If the amount of ava
eighty-five (85%) of the : ~ : :
damaged property to its original de51gn and spemfscatrons the
insurance proceeds shall be paid to the Association, and the
Board shall thereupon contract to repair or rebuild the damaged
portions of the Project, including all Units, and the Common
Area so damaged. In the event the insurance proceeds are
insufficient to pay all of the costs of repairing and/or rebuilding,
then the Board shall levy a special assessment against all Unit
Owners, pursuant and subject to the hmitatnon contained in
Section 6.6, to make up any deficiency.

able i msuran e_.,procee'dvs IS at Ieast
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7.2.2 In the event that the amount available from such
insurance proceeds is less than eighty-five percent {85%) of the
cost of repairing or rebuilding, then such insurance proceeds
shall be paid to a bank savings and loan association or trust
company designated by the Board. Said funds shall be held for
the benefit of all Unit Owners and their mortgagees, as their
respective interests shall appear, pursuant to an insurance trust
agreement consistent with the provisions of this Declaration,
approved and executed by the Board. The Board shall obtain
bids from responsible contractors to restore the Project,
including ali damaged Units and all damaged Common Area, to
its condition immediate!y prior to such damage or destruction
and. shall, as soon as possible, call a special meeting of the
Association Members and all first mortgagees of record to
consider such bids. At such special meeting, the Members shall
accept or reject such bids by a vote of sixty percent {60%) of
each class of Members and seventy-five percent {75%) of the
first mortgagees attending such meeting.

In the event a bid is accepted, the Board shall levy a special
inst all Un:t Owners pursuant to Sectron 6 8 to

ansurance proceeds lnciuding any sub;ect to liens of r ort gees
or beneficiaries of deeds of trust, shall be used for such
rebuilding or repair. if any bid shall be accepted to repair or
rebuild, the contractor shail provide a completion bond naming
the Association and each Unit Owner as Beneficiaries.

in the event all bids are rejected, the Board shall recommend
such alternative reconstruction of the damaged or destroyed
improvements at a lesser cost as it deems reasonable or
adequate, which alternatives shall be placed to bid and voted
upon as .previously provided. In the event that no such
alternatives are' accepted by the Unit Owners and first
mortgagees, the Board is hereby empowered, as the agent for
ali Unit Owners, to sell the entire Project, including ail Units and
the Common Area in its then present condition, on terms
satisfactory to the Board. In the event of the sale of all Units
and the Common Area, proceeds from such sale and insurance
proceeds received by the Association on account of the
destruction of the Common Area shall be distributed by the
Association among Unit Owners and their respective mortgagees
according to the respective fair market values of the Units at the
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7.3

7.4

7.5

time of the destruction as determined by an independent
appraisal.

Condemnation of Common Area. If at any time all cr any
portion of any Common Area, or any interest therein, shall be
taken for any public or quasi-public use, under any statute, by
right of eminent domain or by private purchase in lieu of eminent
domain, the entire award in condemnation, to the extent such
award is not apportioned among the Qwners by court judgment
or by agreement between the condemning authority and each of
the affected Owners in the Project, shall be paid to the holder or
holders of the fee title to such area and their respective
beneficiaries or morigagees as their interests. may. appear
aceording to the respactive fair market values of the Units at the
time of the destruction, as determined by independent appraisal.
Any such award to the Association shall be deposited into the
operating fund of the Association. The Assaciation shall
represent the intergsts of all Unit Qwners in any praceedings
relating to such condemnation to the extent such Unit Owners
have any interest in the Common Area. Each Unit Qwner, by
accepting a deedito his Unit, appeints the Associgtion to act as

torney -in-fact in connectlon with such rep

Apg".‘rai'{sais..‘ Where the p‘rovis{ic’ms df't'h'is"'Ar"t‘it:’ifé“i‘:‘é-qu-i're an
independent appraisal of property, said appraisal shall be made
by a qualified real estate appraiser with an M.A.1. certificate or
the equivalent, which appraiser shall be selected by the Board,

Sale of Entire Project. In the event of the sale of ll Units and
the Common Area, proceeds from such sale and insurance
proceeds received by the Association on account of the
destructian of the Common Arga shail be distributed by the
Association among. the Owners and their respective Mortgagees
aceording to the respettive fair-rnarket values. of the-Units at the
time of the destructian as determined by an independent
appraisai, The members aof the Board are hereby authorized to
execute and deliver, in behalf of all of the Owners, any
instruments necessary or required to effect such a sale or sales
and each Owner shall be nbligated to execute and deliver such
instruments and to perform such acts as may be necessary to
eifect such sale or saies.
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ARTICLE 8

MAINTENANCE OF PROPERTY

8.1

8.2

- Common Areas shall be as follows: The Associati

Association Responsibility.

8.1.1 With Respect to Common Area other than Exclusive Use
Common Areas. The Association shall provide maintenance,
repair, and replacement of the Common Area (other than the
Exciusive Use Common Areas), and all facilities, improvements,
and landscaping thereon, including private streets, walks and
utility facilities, except for those utility facilities which are
maintained by public or private utility companies or agencies,
and all other real and/or personal pro»p-e»rty.that may . be acqu:red

for prowdmg lighting, landscapmg gard ning, and ;amtoriai
services for the Common Area {other than:the Exclusive Use
Common Areas), as needed, and shall cause any and all other
acts to be done which may be necessary to assure the
maintenance of the Commen Area (other than the Exclusive Use
Common Areas), including painting of the exterior surfaces of
the bu;ldmg(s) and such other pomons of the Common Area

Assocuatton s respons:buhty wath respect to the Exoiuswe Use
' shall paint
and replace the Exclusive Use CommonwArea “and

‘Patnos The Association shall paint and/or. xtefi'dr

srtaces of each Storage Space and the front door of each ‘Unit.
The Assocsatton ‘shall maintain, repa;r and replace the Exclusive

Use Common Area Carports.

'Assocratlon or ltS agents may enter any -Urmt 'or any pzortion of

Exclusive Use Common Area, whenever such entry is necessary,
in the Board’'s sale discretion, in connection with the
performance of any maintenance, repair, construction, or
replacement for which the Board is responsible or which it is
authorized to perform. Such entry shall be made with as little
inconvenience to the Residents as practicable and only upon
reasonable advance written notice of not less than twenty-
four {24) hours, except in emergency situations.
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8.3

8.4

Association Liability. Except as specifically provided in
Section 8.1.2, the Association shall not be responsible or iiable
for any maintenance, repair, or replacement of any Unit or
Exciusive Use Common Area or any improvement thereon,
except to the extent that the need for such maintenance, repair,
or replacement results from the negiigence or fault of the
Association, its employees, contractors, or agents.

Qwner Responsibility.

8.4.1 With Respect to Units. Each Owner shaii be responsible
for providing maintenance, repair, and replacement of his or her
Unit or any portion thereof, including any equipment, utility
facilities, and fixtures, and appliances located therein, and the
finished surfaces of the interior walls, ceilings,-and floors of the
Unit, in a clean, sanitary, workable, and attractive condition,
subject to the provisions of this Articie 8. Each Owner shall also
be responsible for the cleaning,. . maintenance, repair, and
replacement of all interior and exterior doors {except as provided
in Sections 8.1.1 and 8.1.2 above), windows, and glass serv:ng
has or her Umt Each O‘wner shai! further be respcm’- - f

his of her"U’mt, e'ven though iocated part;y outsnde of‘such U'mt
including, without limitation, garbage disposals, hot water

“heaters, ranges, refrigerators, freezers, dishwashers, and other

kitehen appliances, washing machines, dryers, light fixtures,
heating, ventilating and air conditioning units, condensers and
equipment, light bulbs and light fixtures, plumbing facilities,
showers, bathtubs, sinks, toilets, fireplaces (fireboxes) and
flues, telephone facilities, and any other accessories within the

‘boundaries of the Unit.” The provisions of this Subparagraph
8.4.1 shall not be construed to permit any interference with or

damage to the structura!l integrity -of any building.

8.4.2 With Respect to Exclusive Use Common Area. Except as
expressly provided in Section 8.1.2, each Owner shall further be
responsible for providing maintenance, cleaning, upkeep, repair,
and replacement of any Exclusive Use Common Area which is
appurtenant to his or her Unit, including without limitation any
Balcony, Patio, and/or Storage Space, which has been assigned
to such Owner and including any landscaping located within
such areas. All planting and landscaping in Patios or Balconies
to which the Residents of a Unit have been assigned or granted
a right of exclusive use shall be installed and maintained by the
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8.5

8.6

Resident of such Unit at the Resident’s expense in conformity
with plans approved by the Board.

Interior Decorations. Each Owner shall have complete discretion
as to furniture, furnishings, and interior decorating of the interior
of his or her Unit and shall have the exclusive right to paint,
plaster, panel, tile, wax, paper, or otherwise refinish and
decorate the interior surfaces of the walis, ceilings, floors, and
doors bounding his or her Unit, and to substitute new finished
surfaces for the finished surfaces existing on said walls, ceilings,
fioors,. and doors, including, without limiting the generality of
the foregoing, substitution of paint for paper or paper for paint,
substitution of any type of panel for plaster or plaster for
panefing, substitut;on ‘of tite for paneling or paneling for tile, or
substitution of wood for linoleumn or tile or of liricleum or tile for
wood; provided that no Owner shail do anytHing in or about his
or her Unit that will affect the structural integrity of the building
in which it is located, and provided further that windows shall
be covered only by drapes or shades and shall not under any
circumstances be painted or covered by foil, cardboard, or other
simijlar materials.

oard shall have the ab d
) 3 Wh - any mairiteriance, repa;r; ar rep—:acement
whlch is. the responsmlhty of an Owner, is necessary to preserve

- the appearance and value of the property within the Project or

8.7

any portion thereof and may notify an Qwner of the work the
Board deems necessary. In the event an Qwner fails. to perform
such waork within sixty {60) days after notification by the Board
to the Owner, the Board may, after written notice to the Owner,
and the right of a hearing before the Board, cause such work to

‘be done and charge the cost thereof to the QOwner as a
Reimburserment -Assessment. '

Qwner Liability. In the event the need for any maintenance,

‘repair, or replacement is caused by the willful or negligent act or

omission of an Owner or an Owner's family, tenants, contract
purchaser, guests, invitees, or household pets, the cost of such
maintenance, repair, or replacement, including the cost of
materials, labor, supplies, and services shall be charged to, and

paid by, such Owner in the form of a Reimbursement
Assessment,
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ARTICLE 9

RIGHTS OF TRUST DEED BENEFICIARIES

9.1

Limitations. Unless the prior written approval of fifty-one

percent (51%) of the Beneficiaries and sixty-seven percent
{(67%) of the Beneficiaries holding first -deeds of trust or
mortgages to Units owned by Unit Owners other than Declarant
is first obtained, the Association shall not be entitled to:

9.1.1 Abandon or terminate the project, except for
abandonment or termination as provided by statute in the case
of substantial destruction by 'ﬁre or other casualty or in the case
of taking by condemnation ar "eminent domam

9.1.2 Amend any provrmon ef this Beclaratlon or the Iylaws of
the Association governing the following subjects:

{1) Percentage interest of the Unit Owners in .the
C0mmon Areas of the Project or the relatlvp

{2} .

was crea ed-

(3} Voting procedures or rights;

(4) Assessments, assessment liens or subordination
thereof;

{5) Reserves for repair and replacement of the
Caommon Areg;

6} Pro-pérfy mainfen‘a;nce obligations;
{7} Casualty and liability insurance or fidelity bonds;

(8)  Reconstruction in the event of damage or
destruction; -

{9) Boundaries of Units;

{10) Rights to use the Common Area;
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9.2

9.3

9.4

{11} Leasing of Units;

{12) Annexation; and

{13} The provisions of this Article 9 or of Section 6.14
of this Declaration, or any other provision of this
Deciaration which is expressly for the benefit of
Beneficiaries.

9.1.3 Effectuate a decision to terminate professional
management and assume self-management of the Project;

9.1.4 Change the: _pro ‘rata - 1nterest or obhgatmn of any .
individual orminiim urpe {iY levying
assessments or ch‘ 3S or allocatmg dlstnbutnons of hazard
insurance proceeds or condemnation awards: or (i) determining
the pro rata share of ownership of each Unit in the Common
Area;

9.1.5 Partition or subdivide any Condominium;

consistent with the intended use of the Commaon Area by the
. )Condomtnnum Project shall not be deemed a transfer within the
meaning of this clause};

9.1.7 Use hazard insurance proceeds for losses to any Project
property {whether to Units or to the Common Area) for other
than the repair, replacement or reconstruction of such F’roiect

‘property.

' ‘F_’artl 'vlon_,of Unit. No Unlt shall be partItIOF‘IEd of subdivided

without the prior written approval of the Beneficiaries of said
Unit.

Books. Any Beneficiary will, upon request, be entitted to inspect

the books and records of the Project during normal business
hours;

Notices. Any Beneficiary will, upon written request, be entitled
to receive:
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9.5

9.6

9.7

9.4.1 Financial Statements. An annual unaudited financial
statement of the Project within ninety {90} days following the
end of any fiscal year of the Project, provided, however that any
Beneficiary shall be entitled to have an audited statement
prepared at its own expense if one is not otherwise available.

9.4.2 Meetings. Written notice of all meetings of the
Association and shall be permitted to designate a representative
to attend all such meetings.

9.4.3 Default. Written notification from the Association of any
default by the mortgagor of any Unit in the performance of such
mortgagor’s obhgatlons under the Declaration, the Articles or
Bylaws which is niot cured within sixty (60) days

se suran Written notace of any lapse,
cancellatnon or matenai modsficatton of any insurance policy or
fidelity bond maintained by the Association.

Unit or other party 10 prioruty over such Beneﬁcuary with res pect

~ to the distribution to such Unit of any insurance pro_ceeds

) mnation. If any Unit or portion thereof or the. Common

Area or any portion thereof is made the subject matter of any
condemnation of eminent domain proceedmg or is otherwise
sought to be acquired by a condemning authority, then the

;Beneﬂc:ary on a Unlt wsll be entttled to tamely wmten notxce of

' "_';.:'I'lit or other pea-rty to"prior!tv over such Bene .|CIary w;th

respect to the distribution to such Unit of the proceeds of any
award or settlement,

Right of First Refusal. The right of an Qwner to sell, transfer or
otherwise convey to the Uwner’'s Unit will not be subject to any
"right of first refusal™ or any similar restriction in favor of the
Association now or hereafter contained in this Declaration, the
Articles, the Bylaws or the Association Rules.
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9.8

9.9

9.10

9:11

ARTICLE 10

Leages. With the exception of a lender in possession of a
Condominium following a default in a first mortgage, a
foreclosure proceeding or any deed of other arrangement in lieu
of foreclosure, no Owner shall be permitted to lease this Unit for
transient or hotel purposes. No Owner may lease less than the
entire Unit. All leases must be in writing and. be expressly
subject to this Declaration and to the Bylaws, The breach of
any provision hereof or of the Bylaws shail be a default under
the Lease.

Foreclosure. Any Beneficiary who comes into possession of the
Unit by virtue of a foreclosure of the mortgage or any purchaser
at a foreclosure sale, will take the Unit free of any claims for
unpaid Assessments and charged against the Unit which acerue
prior to the time such Beneficiary comes into: possession of the
Unit, except for claims for a pro rata share of such assessments
or charges resulting from a pro rata reallocation of such
Assessments or charges to all Project Units including the
mortgaged Unit.

be replaced on a periodic bams such. charges shall be funded by
~ regular monthly assessments of Unit Owners rather than by
special assessments, provided, however, this provision shall not
in any way limit the Board’s power to impose Special
Assgssments or any other Assessment as provided in this
Declaration.

r t_ract provldmg for serwces of the
ravide that the contract may be terminated
use by elther party. on thirty (30) days written notice,

“without payment of a termination fee, and the term of any such

contract shall be exceed one (1) year, renewable by agreement
of the parties for successive one-year periods.

ARCHITECTURAL CONTROL

10.1

Submission _of Plans and Specifications. Except for
improvements made ar constructed by or on behalf of the
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10.2

10.3

10.4

Association, no building, fence, wall, obstruction, balcony,
screen, patio cover, tent, awning, carport cover, improvement
or other structure of any kind or any.landscaping shall be
commenced, erected, painted, or maintained within the Project,
nor shall any exterior addition to or change or alteration therein
be made, until the plans and specifications showing the nature,
kind, shape, color, height, size, materials, and location of the
same shall have been submitted to and approved in writing by
the Board as to quality of workmanship and design, harmony of
external design and location in reiation to surrounding
structures, topography, and finished grade elevation.

Rules. The Board may, from time to time, adopt, amend, and
repeal rules and regulations to -be known as "Ar¢hiteétural
Rules." Said Rules shall interpret and implement the provisions
of this Article 10 by setting forth the standards and procedures
for Board review and guidelines for architectural design,
placement of buildings and other structures, and landscaping,
color schemes, exterior finishes and materials, and similar
features which are recommended for use in the Project;

vided, however, that s: ’d‘Archnecturai Rules shall noet be in
of the minimum standards re ed by this

Application. Any Owner proposing to perform any work of any
kind ‘whatever, which requires prior approval pursuant to this

 Article 10, shall apply for approval by notifying the Board, in

writing, of the nature of the proposed work and furnishing such
information and documentation as the Board may require.

proval. The Board shali grant the requested approval

{a) The Dwner.shall have complied with the provzsnons of
Section 10.1 above;

(b} The Board shall find that the pilans and specifications
conform to this Declaration and to the Architectural Rules
in effect at the time such plans were submitted to the
Board; and

{c) The Board shali determine that the proposed
improvements would be consistent with the standards of
the Project and the purposes of this Declaration as to
quality of workmanship, design and materials, as to
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10.5

10.6

10.7

10.8

Owner or his agents. If an Owner fails to. comy "y

harmony of exterior design with the existing structures,
and as to location with respect to topography and
finished grade elevations.

Form of Approval. All approvals and rejections of requests for
approval shall be in writing; provided, however, that any request
for approval which has not been acted upon within forty-five
(45) days from the date of submission thereof to the Board shall
be deemed approved.

Commencement. Upon receipt of approval pursuant to Sections
10.4 and 10.5 above, the Owner shali, as soon as practicable,
satisfy all conditions thereof and dmgently proceed with the
commencement and completion of -all construction,

reconstruction, -refinishing, alterations, and excavations pursuant
to said approval, said commencement to accur, in all cases,
within ninety {9Q) days from the date of such approval. If the
Owner shall fail to comply with this paragraph, any approval
previously given shall be deemed revoked unless the Board,
upon wntten request of the Owner made prior to- the exp-nratlon

fetion. The Owner shall, in any event, complete the
constructncn reconstruction, refinishing, .or alteration of any
such improvement within one (1} year after commencing
construction thereof, except and for as long as such completion
is rendered impossible or would result in great hardship to the

: Owner due to strikes, fires, national emergencies, natural

calamities, or other supervening for¢es beyond the cont’ral of the
ith this
Section 10.7, the Board shall proceed in Aaccordance vith the
provisions of Section 10.12, below, as though the failure to
complete the improvements was a non-compliance with
approved plans.

Inspection. Inspection of work and correction of defects therein
shall proceed as follows:

{a) Upon the completion of any construction, reconstruction,
alteration, or refinishing of the exterior of any
improvements, or upon the completion of any other work
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(b}

{c)

{d)

for which approved pians are required under this
Article 10, the Owner shall give written notice thereof to
the Board.

Within sixty (80) days thereafter, the Board, or its duly
authorized representative, may inspect such improvement
to determine whether it was constructed, reconstructed,
altered, or refinished to substantial compliance with the
approved plans. If the Board finds that such
construction, reconstruction, alteration, or refinishing was
not done in substantial compliance with the approved
pians, it shall notify the Qvvner in writing of such non-
compliance within such sixty {(60) day period, specifying
particulars 'of non-compliance and shall require the Owner
to remedy such non-compliance. L

If the Owner shall have failed to remedy such non-
compliance upon the expiration of thirty {30} days from
the date of such notification, the Board shail then set a
ﬂate on whnch a heafmg before the Board shai! be heid

€ L a=rmg date shazn beigivery g
ten (10) days in advance thereof by the Board to the
Qwner and, in the discretion of the Board, t0 any other
interested party.

At the hearing the Owner and, in the Board’s discretion,
any other interested person, may present information
relevant to the gquestion of the alleged non-compliance.
After cenmdermg all such mformetron the Iﬂard shall

g he samu If a non- camphance extsts the
Board shali requnre the Owner to remedy or remove the
same within a period of not more than forty-five {45)
days from the date of the Board’s ruling. If the Owner
does not comply with the Board’s ruling within such
period or within any extension of such period as the
Board, in its discretion, may grant, the Board, at its
option, may either remove the non-complying
improvement or remedy the non-compliance and all
expenses incurred in connection therewith shall be
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10.9

assessed against the Owner as a Reimbursement
Assessment.

{e) If the Board fails to notify the Owner of any non-
compliance within sixty {60) days after receipt of a notice
of completion from the Owner, the improvement shall be
deemed to be in accordance with the approved pians.

Preliminary_Approval. Any Owner proposing to construct
improvements requiring the prior approval of the Board may
apply to the Board for preliminary approval by submission of
preliminary drawings of the proposed improvements in
accordance with the Architectural Rules. The purpose of the
yary approval procedure is to allow an Owner propusing
to make substantial improvements an opportunity to obtain
guidance congerning design considerations before expending
substantial sums for plans and other exhibits required to apply
for final approval. Application for preliminary approval shall be
censidered and disposed of as follows:

{a)

and’ characterlsncs ara shown by the prel;mmary
a.pph,cation would be entitled to a final approval on the
basis of a full and complete application. {n granting or
denying approval, the Beard may give the applicant such
directions concerning the form and $ubstanca of the final
application for approval as it may deem proper or
desirable for the guidance of the applicant.

(b) AvnyA prel-t-rn:nary approva} gr&nted by the Board shail be

for fmal approval Which cons:sts of propa‘sed
improvements in accordance with the provisions of the
preliminary approval, and is otherwise acceptable under
the terms of this Declaration, shall be approved by the
Board. ,

{c}  In no event shall any preliminary approval be deemed to
be an approval authorizing construction of the subject
improvements.
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10.10

10.11

10.12

10.13

Non-Waiver. The approval by the Board of any plans, drawings,
or specifications for any work done or proposed, or for any other
matter requiring the approval of the Board under this
Declaration, shalt not be deemed to constitute a waiver of any
right to withhold approvai of any similar plan, drawing,
specification, or matter subsequently submitted for approval.

Estoppel Certificate. Within thirty {30} days after written
demmand is delivered to the Association by any Owner, and upon
payment to the Association of a reasonable fee (as fixed from
time to time by the Board), the Board shall cause to be recorded
an estoppel certificate, certifying (with respect to any
Condominium of gaid Bwner) that as of the date thergof, either:
{i} all improvements made and other wark completed by said
Owner comply with this Declaration, or (i} such improvements
or work do not so comply, in which event the certificate shall
also identify the non-complying improvements or work and set
forth with particularity the basis of such non-compliance. Any
purchaser from the Owner, or from anyone deriving any interest
in @ Condominium through him, shall be entitied to rely on said
certafrcate w:th resv.pect 10 the matters therein set forth, Such

3tte: ol ve as between the Assacuatnan and aik

thhm the Pro;ect that are not in conformance with this

- Declaration, the Association is authorized to record or cause to

be recorded against the Owner’s Unit a Notice of
Noncompliance which shall provide: (i) a lega! description of the
Unit affected, {ii} the name of the record Qwner as most recently
reported to the Association, and {(iii} a description of the general

-nature of the noncompliance. if and when such Unit is brought

into compliance with this Declaration, as determined by the
Board, the Association shall record or cause to be recorded an
Estoppel Certificate in accordance with Section 10.11.

Liability. Neither the Board nor any member thereof shall be
liable to the Association or to any Owner for any damage, loss,
or prejudice suffered or claimed on account of: (i) the approval
or disapproval of any plans, drawings, and specifications,
whether or not defective; {ii) the construction or performance of
any work, whether or not pursuant to approved plans, drawings,
and specifications; (ili} the development of any property within
the Project; or (iv) the execution and filing of an estoppel
certificate pursuant to Section 10.11, whether or not the facts
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10.14

ARTICLE 11

therein are correct; provided, however, that the Board or such
member has acted in good faith on the basis of such information
as may be possessed by it or him. Without in any way limiting
the generality of the foregoing, the Board or any member thereof
may, but is not required to, consult with or hear the views of
the Association or any Owner with respect to any plans,
drawings, specifications, or any other proposal submitted to the
Board.

Compliance With Governmental Requirements: The application
to the Association and the review and approval of any
proposals, plans, or other submittals shalt in no way be deemed
to be satisfaction of or compliance with any building permit
process or any other gevernmental requirements, the
responsibility for which lies solely with the respective Owner.

11.1

ENFQRCEMENT

Vsolatlons as Nuisance. Every act or omission constltutmg or
) 'on of ny of the-provisions of the Gov
be ¢ d to constitute a nuisa and, in
efmedies which may be fe, such

nuisance may ‘be abated or enjoined by the Association or its
Officers' or Board of Directors or by any Owner; provided,

- . however, that the Board shall not be obligated to take action to

11.2

11.3

abate or enjoin a particular violation if, in the exercise of its
discretion, the Board determines that acting to abate or enjoin
such violation is not likely to foster or protect the interests of
the Association and its Members as a whole.

* Violation of Law. Any vielation of a state, municipal or local

taw, -ordinance or regulation pertammg to the ownershlp
occupancy, or use of any preperty ‘within the Project” is hereby

‘declared to be a violation of this Declaration and subject to any

and all of the enforcement procedures set forth herein.

Owners’ Responsibility for Conduct of Qthers and Damages.
Each Owner shall be fully responsible for informing members of
his or her family and his or her tenants, contract purchasers, and
guests of the provisions of the Governing Documents, and shall
be fully responsible for the conduct, activities, any Governing
Document violation of any of them, and for any damage to the
Development or the Association resulting from the negligent or
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t:11 5.3 1my

intentional conduct of any of them or any household pets. If a
Condominium is owned jointly by two or more persons, the
liability of each Owner in connection with the obligations
imposed by the Governing Documents shall be joint and several.

No Avogidance. No Owner may avoid the burdens or bbﬁgations
imposed by the Governing Doacuments through non-use of any
Common Area facilities or by abandonment of his or her Unit.

Rights and Remedies of the Association.

11.5.1 Rights Cumulative. The Association, its Directors,
Officers, or agents, and any Owner shall .have the right to
enforce any and atl provisions of the Gnvermng Documents by
any proceeding at law or in_equity, or through the use of such
other remedies as are available and deemed appropriate by the
Board. Each remedy provided is cumulative and not exciusive.

Member in Good Standmg Such Member shd” be deemed to
remain in-that status until such time as the Board shall determine
- in writing that the violation which resulted in the Board's
determination has been cured or remedied or, on some other
basis as in the judgment of the Board is just and praper, that
such Member shall again be deemed to be a Member in Good
Standing of the Association.

n.of $anctions. In the event of a breach or
mfracti@n of any p»ja sion of the Governing Documents-hy an
Owner, members of an Dwner s family, or his or her tenants,
contract purchasers, or guests, the Board shall have the power
to impose a sanction against the Owner who is responsible as
provided in Section 11.3 for such breach or infraction. A
sanction may include, but shall not necessarily be limited to, the
imposition of a monetary penaity and/or the suspension of an
Qwner’s rights as a Member of the Association, including an
Owner’s voting rights or an Owner’s right to use the recreational
or community facilities on the Common Area. Imposition of a
sanction shall be effective only after notice and an.opportunity
for hearing as provided in the Bylaws. Any monetary penaity
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imposed pursuant to this Section shalil not exceed the amount
for each violation, as set forth in the Bylaws. The payment of
any such monetary penaity may be enforced as an Enforcement
Assessment as provided in Article 6 as well as in any manner
permitted by law. Further, each Owner shall be obligated to pay
Reimbursement Assessments levied by the Board for
reimbursement of any costs incurred by the Association relating
to violation of any provisions of the Governing Documents by
such Owner’s family, tenants, contract purchasers, guests, pets,
or other invitees.

11.5.4 Inadeguacy of Le al Remedy. Except for the non-
payment of any Assessment levied pursuant to the prows:ons of
Article 6 of this' ':~Restated leclaratrcm, it is-hereby declared

that a rémedy at {aw to recover damages for a default in the
performance of any of the terms and provisions of any of the
Governing Documents or for the breach or violation of any such
provisions is inadequate and that the failure of any Owner or a
member of the family of any Owner or an Owner’s tenants,
guests, or household pets or any other occupant or user of any

interest.

- 11.5,5 Limitation on Disciplinary Rights. The Association shail

not have the power and authority to cause a forfeiture or
abridgment of a Member’s right to the full use and occupancy
of his or her Unit as the result of the failure by such Owner,
members of such Owner’s family, or his or her tenants, guests,

~ invitees or household pets to comply with any provision of the

ning Docu;ments, except wherg such forfgiture or

t i e result of the Judgment of a court of
. . n, a- dec;s;on arising out of an arbitration
proceedmg, or a foreclosure or sale under private power of sale
for failure of such Owner to pay Assessments levied by the
Association pursuant to Article 6 of this First Restated
Declaration. The provisions of this Section shall not affect the
Association’s right to impose fines or monetary penaities or to
suspend an Owner’s membership rights, as provided in the
Governing Documents.

Disciplinary Rules, The Board or a committee appointed by the
Board for that purpose may adopt rules and regulations that
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11.7

further elaborate upon and refine procedures for conducting
disciplinary proceedings and otherwise imposing sanctions upon
Members of the Association for violation of provisions of the
Governing Documents. Such rules, when approved and adopted
by the Board, shall be deemed to be a part of the Association
Rules provided for in and constituting a part of the Governing
Documents.

Emergency Situations. The following shall constitute emergency
situations: {i) an immediate and unreasonable infringement of or
threat to the safety or peaceful enjoyment of Residents of the
Development, (i) a traffic or fire hazard, (iii} a threat of material
damage to or destruction of the Development or any portion
theréaf, {iv) a violation of any provision of the Governing
Docuiments that is of such a nature that there is no material
guestion regarding the identity of the violator or whether the
violation has occurred (such as parking violations).
Notwithstanding any other provisions of the Governing
Documents, under circumstances involving conduct that
constitutes an emergency, the Board or its du}y authornzed
agents. ma_y under‘t-‘ e mmed;ate correcti

the ASSOC'IH‘tIOn acts on xts own mztlat:ve to schedute a heanng,
notice of the date, time and location of the hearing shall

" .accompany the notice of the disciplinary action which is

11.8

142287.5

transmitted to the Owvwner. If the Board has not scheduled a
hearing and the Owner desires a heanng, the Owner’s written
request therefor shall be delivered to the Association no later
than five (B} days following the date when the notice of the

Board’s disciplinary action is transmitted to the Qwner. The
‘hearing shall be held not later than fifteen (15) days following

the date of the Board s ngtice of the disciplinary action or fifteen
(15) days foliowmg the receipt of the Qwner’s request for a
hearing, whichever is later. If a hearing is scheduled or
requested, any sanctions imposed or other disciplinary action
taken by the Board shall be held in abeyance and shall become
effective oniy if affirmed at the hearing.

Alternative Dispute Resolution. Any dispute which is subject to

California Civi/ Code section 1354(b) shall be submitted to
alternative dispute resolution procedures {"ADR") as herein
described. The power and duty of the Board of Directors to levy
and collect assessments through lien foreclosure proceedings




shall not be subject to ADR; however, any underlying dispute
resulting in the imposition of 2 Reimbursement Assessment or
an Enforcement Assessment shall be submitted to ADR prior to
foreclosure upon the request of any party to the dispute. In the
case of any ciaim, dispute, or controversy which is not
otherwise subject to California Civii Code section 1354(b},
involving a sum of money not in excess of the jurisdiction of the
Small Claims Court, any party to the dispute shall have the right
to file a claim in Small Claims Court and have the matter
determined therein in lieu of ADR.

11.8.1 Procedure. To the extent that prior notice and an
opportunity for a hearmg by the Board is requnred under t'he

haarnn‘, sha.il be p,ravrdad bef@re any dlSle_te u.s s_u.bm:tted_. to
ADR. Prior to filing an action seeking judicial resolution of any
dispute subject to the provisions of this Sectipn 11.8, the
Association or any Member who is a party to such disptite and
who. -desires to abtain resolution of such dispute shall. serve
upon all other parttes to the dlspute a Request for Resolutron

not agree to bmdmg arbitratlen the‘matter shal% be submmed to
mediation. '

If & judicial action to resolve a dispute subject to the provisions
of this Section 11.8 has been commenced but the dispute has
not heen submitted to ADR, then upon demand by any party to
the action the dispute shall he suhmitted to ADR as provided in

. this Section 11.8 or a reference shall be ordered in accordance

with the terms of California Code of Civil Procedure section
6_ 3 8:(1) or any- successor . pmvss:on of law. The prowslons of this
Section 11.8 shall not be deemed 1o prohibit a party to a dispute -
from seakmg preliminary or temporary injunctive relief where
such relief is necessary, provided that the substance of the
dispute shall be submitted to ADR.

- The ADR process shall be completed within one hundred twenty

(120) days after the date of service of the Request for
Resolution or after the date a court orders the dispute submitted
to ADR or orders a reference, as the case may be.
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11.8.3 Non-Bindi

11.8.2 Mediation. Mediation shall consist of an informal
meeting or meetings which all parties to the dispute may attend.
In the event any party shall fail without cause to attend and
participate in any such mediation that party shall conclusively be
deemed to have waived that party’s right to have the dispute
resolved through mediation. If the parties to a dispute are able
1o agree upon a mediator, the agreed-upon person shall be
notified and, upon such person’s acceptance, shall be the
mediator for that proceeding. The costs of mediation shall be
advanced equally by the parties to the dispute.

The mediator shall establish the format of the mediation
proceedings and the procedures to be followed, The mediator
shall ‘have the ‘duty to assess the rights and obligations of the
parties involved in the dispute and shall be entitled to interview
the parties, agents or representatives of the parties, or any other
person when the mediator deems such an interview appropriate
or necessary. The mediator shall alse be entitled to request and
receive copies of correspondence, records, minutes, and other
such evidentiary documentation to assist in resolving the
dispute.- The mediator-shall use his or her best efforts. to-effect
a settlerment ‘o “the dnspute that is in the best interest of all
parti&s involved.

The mediator.may provide the parties to the dispute with a
recommendation as to resolution of the dispute, and the parties

- - shall be notified of any such recommendation. If a dispute is

not resolved as a result of mediation proceedings, or if the

~ parties do not agree upon a mediator, the moving party may

proceed with filing an action for judicial resolution pursuant to
Civit Code section 1354.

ng Arbitration. Any dispute submitted to non-
binding arbitration in accardance with this Section 11.8 shall be
resolved in accordance with the provisions of the California
Arbitration Act (Section 1280 et seq. of the California Code of
Civil Procedure [hereinafter the "Act"]) or in accordance with
such other arbitration procedures as may be mutually agreed
upaon by the parties.

(a) Selection of Arbitrator. Unless the parties shall
mutually agree 1o have three (3) arbitrators, there
shall be one {1} arbitrator. If the parties are able to
agree upon the selection of an arbitrator or
arbitrators, such person or persons shall serve as
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(b}

{c)

{d)

arbitrator(s). If the parties are unable to so agree,
an arbitrator shall be selected as provided in tne
Act or in accordance with such other procedure as
may be mutually agreed upon by the parties.

Governing Rules and Procedures. The arbitration
hearing shall take place in the County of Santa
Ciara, California, at the time and place selected by
the arbitrator{s}. The arbitrator{s}) may, but shail
not be required to, employ the applicable rules of
the American Arbitration Association, Judicial
Arbitration & Mediation Services, Inc. (JAMS), or
another similar organization as a guide in
conducting the arbitration proceedings and shall
have absolute discretion to determine whether or
not and to what extent the parties shall be
permitted to pursue discovery procedures.

Arbitration shall be commenced by the personal
deiuvery or mamng by reg;stered or certmed maxi of

documemary evidence, and the format ruies of
evidence shall not govern. Evidence mav be
admitted or not admitted in the sole discretion of
the arbitrator{s).

Costs. The costs of arbitration shall be advanced
equally by the parties, and the prevailing party
shall be entitied to and shall receive &$ part of the
award reimbursement for all costs, including
fe S advanced’ ar incutred in connection
bitration proceeding and any subseguent
JUlelal proceeding arising therefrom; provided,
however, that the arbitratar shall have the right to
allocate costs between the parties in such
proportions as the arbitrator{s) shall deem
appropriate.

Award. The decision of the arbitrator{s} shall be in
writing. If there are three arbitrators, the decision
of any two of the arbitrators, shall constitute the
decision of the arbitrators.
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11.9

11.10

11.11

11.8.4 Admissibility of Evidence; disclosure. Unless mutualiy
agreed to by the parties to the dispute, evidence of anything
said or of admissions made in the course of the ADR process
shail not be admissible in evidence and testimony referring to or
disciosure of any such statement or admission may not be
compelled in any civil action; and docurnents prepared for the
purpose of, in the course of, or pursuant to ADR procedures
shali not be admissible in evidence and disclosure of such
documents may not be compelied in any civil action. Nothing in
this section shall limit the Association’s ability to admit any
other documents, including but not limited to the Association’s
Governing Documents, in any such civil action that were not
specifically prepared for the purpose of, in the course of, or
pursuant to ADR procedures.

Waiver. Faiture to enforce any provision of the Governing
Documents at any time shall not be deemed a waiver of the right
to do so thereafter with respect to the same or any other
violation of any provision of the Governing Documents.

tion of the G@vernsng Documents a reference
to the spec:ﬁc Governing Document provision or provisions
alleged to have been violated, and the sanctian, disciplinary
action, or other enforcement action being contemplated by the
Board, if any. The notice shall be in writing and may be given
by any method reasonably calculated to give actual notice to the
affected Member; provided, howsever, that if notice is given by
mail, it shall be sent by first-class mail, postage prepaid, seni to
the most recent address for the affected Member as shown on
the records of the Association.

Costs and. Attgraeys Fees. In the event the Association.shali
take any action to enforce any of the pravisions of the
Governing Documents or shali determine that any Member or
members of his or her family or his or her tenants, contract
purchasers, guests, invitees or househoid pets have vioilated any
provision of the Governing Documents, and whether or not legal
or judicial proceedings are initiated, the Association shall be
entitled to recover the full amount of all costs including
attorney’s fees incurred by the Association in responding to
such a violation and/or in enforcing any Governing Document
provision. The remeadies of the Association to reccver the
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ARTICLE 12

arnount of such costs and attorney’s fees shall include, but shall
not necessarily be limited to, the imposition of a Reimbursement
Assessment as provided in Articie 6 of this First Restated
Declaration.

AMENDMENT

12.1

ARTICLE 13

Procedure. This Declaration may be amended by the affirmative
vote or written consent of Members representing at least an
Absolute Majority. of the Members. Any amendment of the
Declaration shall be signed and acknowledged by the duly
authorized officer(s} of the Association and recorded in the
Office of the Santa Clara County Recorder ’

GENERAL PROVISIONS

13.1

13.2

Headings. The headings used in this Declaration are for
convenience only and are not to be used in interpreti
meaning of any of the prowsmns of thls

otherwzse : o

’ Severabﬂar . The provnsuons of this Declaratton shal! ne deemed

independent and severable, and the invalidity or partial invalidity

- . or unenfarceability .of any provision hereof shall not invalidate

13.3

13.4

13.5

- plurat

any other provisions hereof.

Liberal Construction. The provisions of this Declaration shall be
liberally construed to effectuate its purpose of fostering a plan

_ of community ownership and occupancy and of management of
- the F‘rolect f@r the benefﬂ of the commumty

Number: Gender. The singular shall include the piural and the
e singular uriless the context requires the contrary, and
the masculine, feminine, and neuter shall each include the
masculine, feminine, or neuter, as the context requires.

Easements Reserved and Granted. Any and all easements
referred to herein shall be deemed reserved ar granted, or both
reserved and granted, as appropriate, by reference to this
Declaration in a deed to any Condominium.
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13.6  Power of Attorney. To the extent necessary to carry out and
enforce the provisions of this Declaration, an irrevocable powver
of attorney coupled with an interest is granted to the
Association by the Owners and each of them.

13.7 Term. The covenants, conditions, restrictions, limitations,
reservations, grants of easement, rights, rights-of-way, liens,
charges, and equitable servitudes contained in this Declaration
shall run with and shall benefit and burden all of the real
property subject to this Declaration, inciuding without limitation
the Units and Common Areas, and shall inure to the benefit of
and be binding upon the Qwners, the Association, its Board of
Directors and officers, and their respective -agents and
successors in interest, for a term of 30 years fram the date of

recordafion of this Declaration. Thereafter-the term shall be
automatically extended for successive periods of ten (10) years
each, unless within the six months prior to the expiration of the
initial 30 year term or any 10 year extension period a written
instrument, approved by Owners entitled to vote and holding at
least a ma}@rlty of the votmg power of the Assomatxon

IN WITNESS WHEREOF, we, the Members of WILLOW GLEN
CREEK HOMEOWNERS ASSOCIATION, constituting at least sixty-seven
percent (67%)} of the record Owners, other than Declarant, of said
Association, hereby affirm, approve, and adopt the foregoing First
Restated Declaration of Covenants, Conditions and Restrictions of
WILLOW GLEN CREEK HOMEQWNERS ASSOCIATION, in acgordance
with Article XI, Section 11.03, of the 1984 Declaration, as amended,
recorded on January 3, 1984, as Instrument/Series No. 7937661 in
Santa Clara County Official Records, by means of the signatures of the
President and Secretary of Willow Glen Creek Homeowners Assaciation,
duly authorized by written consent of at least sixty-seven percent {67 %)
of the record Owners, other than Declarant, of the Association, which
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