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FIRST RESTATED DECLARATION OF COVENANTS, 
CONDITIONS AND RESTRlCTIONS OF 

WILL.OW GLEN CREEK 

This First Restated Declaration of Covenants, Conditions and Restrictions 
is made on the date hereinafter set forth by WILLOW GLEN CREEK 
HOMEOWNERS ASSOCIATION, a ·California nonprofit mutual benefit 
corporation (hereinafter referred to as the "Association"). 

RECITALS 

WHEREAS, the Association is the successor in interest to 
HEFLIN COR:PO:JqATION, a California Corporation, which, as Declarant, 
executed that certain "Oeclaration of Covenants Conditions and 
Re~trict.ions of Willow G-Jen Cr~~l< C.011dominiurns--A Condominium 

f!!iiS?!J:tt~!E~t~~~;~~~~ 
WHEREAS, a First Amendment to the 1984 Declaration was 

record'e·d on April 13, 1984, in Book 455, Pages 474 through 481, 
inclusive, as Series No. 8033245, Official Records of Santa Clara, 
County, California; and. 

. WHEREAS, a Second Amendment to the 1984 Declaration was 
recordl:}d on May 17, 19$4, as Ser.ies No. B0.87149, OffidQI Re.c.ords of 
Santa CI a ra, _. Co u-nty I C,qlifor nia:; . /;H'ld 

WH·l;!"J,·EAS, the_ 1·984 tie.cla:ration, as an1'e-nded, establis.hes 
certain limitations, e·asements, covenants, resfrktions., conditions, i!eris, 
and charges which run with and are binding upon all parties .having or 
acquiring any right, title, or interest in that certain parcel of real property 
located in the County of Santa Clara, State of. California, and more 
particularly described as follows: 

All of that certain real propmty described as Lot 1 and 
Lot 2 shown on that certain Subdivision Map entitled 
"Tract No. 7254," recorded in the Office of the 
Recorder of Santa Clara County, State of California, on 

-·---------~-~-·-~----------- --·········----~---·---···------
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and 

the 19th day of April 1983, in Book 511 of Maps at 
Pages 17 and 18 {herein after referred to as "the 
Map"). 

WHEREAS, the Members, constituting at least sixty-seven 
percent (67%) of the Members of the Association, desire to amend, 
modify, and otherwise change the 1984 Declaration, as amended, 
pursuant to Article XI, Section 11.03, thereof; 

NOW, THEREFORE, pursuant to Article XI, Section 11.03, of the 
1984 Declaration, a:s-.amend~d, the.Members constituting c;lt least s.ixty­
stiveri p:~rcent -(f$7%}.of tM~·JVlembl!;!rS e·f the Assoolatlon~ 'dO hereby 
declare ·tba.tthe· afores:aid i'S:S:4 Deel~tation, as.atne.hded, b$ and i.t is 
hereby, AMENDED AND RESTATED IN ITS ENTIRETY-as set forth in th-e 
within First Restated Declaration of Covenants, Conditions and 
Restrictions of Witfow Glen Creek; and 

IT IS FURTHER HE.HE8Y DECLAHE;D that all of th·e real property 
desGribed h(i:ltein con$titute,$ a C:ondofllin.iwm Pr:pj.~ct within the meaning 
of sect-ion 1354 {Hof-the Cf!iforhli9{;Civ/!-.Code-:;··a,hit .· · -

IT 1:$' .it)R~~~~---H6~fa8¥:. i:iec·,-AR:S:tl· .. tfu8t aH.-o'.f thei··}e:at.~f'Cp,e:rty 
described he·reln :is-held and owned and sh.all be he-J.d-, owned, operated, 
managed, eonveyed., hypothecated, e·ncumbereq, leased, used, occup:ied, 
and improved subje-ct to the following covenants, conditions, and 
restrictions, all of which a.re -declflr-tlid and agreed to be in fui'th-erane-e of 
a plan and purpose of protecting, pfeserving, and enhancing the value, 
desirability, and attractiveness of the said real property and every part 
thereof, and of fostering the d-evelopme.nt, management, improvement, 
enjoyment, and sale of the said real property an-cl any part thereof; and 

IT .1$ FURTHEH HiSJlEfaY DECLARED that all of th-e covenants; 
coridlt1:oos:· and ris-trfchohs heniin· s~f forth shali constitute 'enfti'rceabte 
equitable servitudes a$ pro:vided in section 1354 of the California Civil 
Code, shall con·stitute covenants th-at shall run with the .said real 
property, and shall be binding upon and inure to the benefit of each 
Owner of any porti@n of the said real property or of any interest therein 
and their heirs, successors, and assigns. 
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ARTICLE 1 

1 .1 

1.2 

1.3 

1.4 

1.5 

1.6 

1.7 

1.8 

1.9 

1422a1.5 

DEFINITIONS 

Absoluie Maiority. "Absoiute Majority" shall mean a majority of 
the Total Voting Power of the Association. 

Additions! Charg§s. "Additional Charges" shall mean ail costs, 
fees, charges, and expenditures, including without limitation, 
interest, late charges, attorneys' fees, recording and filing fees, 
and all other costs actually incurred by the Association in 
cor.le-cting and/or enforcing payment of Assessments, fines, 
aha to.r · penalti~ii::$. 

Antiual As~es:S:d:rents. "Annual A$sessmen,ts'' s·hall have the 
mea:ning set forth in Section 6.5. · 

Artlgles.. "Articles'" shall mean the Articles of lncorporati-on of 
Willow Glen -Creek Homeowners Association, as they may be 
amen.d-~d from time to tirn-e, and. as filed with the Office of the 
S~pretarv of St~t;~ ·ot :C~J'itor~:i~f 

~~~t~,9!;~: :A~~s~~~~T2iZ~::~ilt~~::?~e~~h-~~r-y:-~~~:r~~:;~;~·~t8:~-
Reimbvrsement Assessments, and Enforcement Assessments. 

A§so-ciatto-n. "Association" shall mean Willow Glen Creek 
Homeowners Association, its suc-cessors ang _assigns. 

BaJconi~~. "Balconies" shaH mean those portions of the 
Common Area adjacent to a. Unit and separately o,signated on 

·gf~1§i~t;:,:s;S:f i1i!i:i~~: 
Bgard of Directors. "Board of Directors" or "Board" shall mean 
the governing body of the Association. 

Bylaws. "_Bylaws" shall mean the Bylaws of the Association as 
they shall be adopted by the Board of Directors and Members 
and any duly-adopted amendments thereof_ 
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1.10 Carports. "Carport" shall mean the parking space indicated by 
the Carport number or numbers designated on the individual 
grant deed conveying a Unit to a Unit Owner(s). 

1. 11 City. "City" shall mean the City of San Jose. 

1 .12 Common Area. "Common Area" shall mean all of the property 
comprising the Project which is owned by all of the Owners in 
common, but excluding the Units. 

1.13 Contract Purchaser/Contract Seller. ''Contract Purchaser" and 
"Contract Seller" shall mean the purchaser and the seller, 
respectively, under an installment land contract in which title 10 
the- property is tran$ferred after the final lnstallment payment is 
made. 

1.14 Cqndorriinium, "Condomintum" shall mean an estate in real 
property as defined in California Civil Code sections 783 and 
135 l(f), consisti.ng of an undivided interest in cornmon .jn the 
Common Area, and a separate fee i-nterest in a Unit together 
wrth. qny. easijments. or other.inl,fests i,n lh~ Pt@Jijpt ot,any 

.~:~:~~}:t1l,i1!,· :;~n ~:'<lfa;~~JtfJl1!~~~:: 
1. 15 Congorniniurn Plan .. "Condominium Plan" or "PIC;1n'' shall mean 

a p.1en recorded pursuant to California Clvi/ Code section 1351 
with respect to the ProJect and any amendments thereto which 
identifies the Common Area and each separate interest in the 
Project. 

1.19 County. "County" shall mean the County of Santa Clara. 

1.17 Dec.laratJon. 11 DeGlarati¢tn'' shall mean this Finn Restated 
OecJaraii~n of C9venahts, 'OcthdJtions and Ftestrict'iqns otWillow 
Glen ·cYe~k, rec()irdect in the cHfk;e of the c:ountv RecGrder of 
Santa Clara County, California, and any amendments thereof. 

1.18 Enforcement Assessment. "Enforcement Assessment" shall 
have the meaning set forth in Section 6.8. 

1 .19 Exclusive Use Common Area. "Exclusive Use Common Area" 
shall mean any portion of the Common Area the exclusive use 
of which is set aside, allocated, assigned, and restricted to the 
exclusive use or possession of the Residents of a particular Unit. 
An exclusive easement to such Exclusive Use Common Area 

----------- --- -~--·-·----~--~"" 
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1.20 

1.21 

1.22 

1.23 

1.24 

1.25 

1.26 

1.27 

142.287.5 

may be specifically granted in each individual grant deed 
conveying a Condominium; however, the faiiure of any such 
deed to set forth such grant of easement shall not rnvalrdate the 
exclusive easement herein granted. 

Governing Documents. "Governing Documents" shall mean the 
Articles, Bylaws, Declaration, and Rules, and the policies and 
resolutions duly adopted by the Board and distributed to the 
Members. 

Maiqten_anr;e. "Maintenance" shall mean 'the act of caring for 
property and ke-eping it in its existing st-ate, preserving it from 
failure or detedorationi in¢tuding painting, caulking, t;!'sa-nirlg, 
and tnirior; r'H\)'li.:Sct'ruCl\JrSJ Upkeep. --

Member, "Member" shall mean each petson or entity who is a 
re.cord owner of a fee or undivided foe inte·rest in any 
Condominium within the Project, except ~my such person or 
entity who holds an. intere'St in a Condominium merely as 
security for the performance of an obligation. 

·=:1::~l~r·IEi~~1~;::= 
cliarge:s impq~ed in accprdance with the Q,overning Documents. 
a.rid 'who is in compliance with all of the provisions of the 
Governing Documents, as more particularly set forth in the 
Bylaws. 

fy1o(tgage. "Mortgage" shall mean a deed of trust as well as a 
mortgage in the conventional sense. 

M_OrtS:f:lQ-~g. -'',Mortggi9_e~" Shelli f"T!f;)~n a beneficiary under a deed 
of trust as WtaJI as uncte,r a: Mortg~g-e. 

Owner. ;,Owner" shall mean the record owner, whether one or 
more persons or entities, of the fee simple title to any 
Condominium which is a part of the Project, including Contract 
Sellers, but excluding Contract Purchasers and excluding those 
having such interest merely as security for the performance of 
an obligation. 

Parking Sgace. "Parking Space" shall mean and refer to that 
portion of the Common Area shown on the Plan- as a parcel 
bearing the number of the individual Unit preceded by the 
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letter "P." Such Parking Spaces shall be available for use by all 
Owners, subject to the Rules. The boundary lines for each 
Parking Space shall be as set forth on the Plan. 

1.28 Patio. "Patio" shall mean and refer to those portions of the 
Common Area adjacent to a Unit and separately designated on 
the Plan as a parcel bearing the number of the individual Unit 
preceded by the letters "PT." 

1.29 Project. "Project" shall mean all of the real property described 
in this Declaration which comprises the Willow Glen Creek 

··· Condominium Project, including all struct-ure-s and other 
improvements located at any time upon said ·real propefty. 

1.30 Jleitnbu:rse.men-t .As,§e~sment. "Reimburserne.nt Assessment" 
shalf have the meaning set forth in Section '6. 7. 

1.31 R:egai;r. ''Repair" shaU mean the minor restoration of property 
that is torn, broken, or otherwise damaged, or has sustained 
wear, tear, or deterioration such that minor restoration is 
necessary. 

- ... ·· '·, 

1 . 32 ~~~~;• res:!:i:;~>1',;':"£bs!~:,,~ ';1ftf>=a~~;~ 
substantial part of property that has been damag,ed or destroyed 
through usage or through hazard or catastrophe such that it is 

· no longer useable or servicei11ble in its current condition. 

1 .33 Re·s·idem1. "Rescid·ent" shall mean any person who resides o-n a 
Unit within the Project whether or not such person is an Owner 
as defined in Section 1.26 above. 

1.34 'Hu\e.s. "-Rµle_s" ~ha.It mt'3'a,n the ru~es and re.gl,ilO¥tions governing 
· t.he :U:se,: QCQ µpancy •. rd:ta:t1~_g:eitl:¢llt, ad rni nlstr-ation, .. ~11~ O'P';~ta'.t_iJM 
of the· ?rojeqt ot any p.i3tt thereof :;1:s ac;topted and pub:Jfshe.d by 
the Board of Directors from time to time. 

1.35 Simple Maiority. "Simple Majority" shall mean a majority of the 
votes represented and voting at a meeting at which a quorum is 
present or by written ballot in conformity with Corporations 
Code section 7513 in which the number of votes cast by ballot 
equals or exceeds the number required to establish a quorum. 

1.36 Special . Assessment. "Special Assessment" shall have the 
meaning set forth in Section 6. 6. 
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1.37 

1.38 

1.39 

142287.5 

Storage Space. "Storage Space" shall mean and refer to that 
portion of the Common Area shown on the Plan as a parce! 
bearing the number of the individual Unit preceded by the letter 
"S." An exclusive appurtenant easement for use and possession 
of each Storage Space shall be granted to each Unit in the Grant 
Deed conveying such Unit to the Owner. The boundary lines for 
each Storage Space shall be as set forth on the Plan and shall 
include the air space encompassed within said boundaries. 

Total Voting Power. "Total Voting Power" shall mean the total 
number of votes of all Members entitled to vote at a particular 
time, calculated on the basis of one vote for each Unit, 
excluding any Units as to which an Owner is not then a Member 
in Good Standing . 

.\l.!J11. "Unit" shall mean the elements of a Condominium that are' 
not owned in common with the other Owners of Condominiums 
within the Project, which Units are shown as separately 
designated and numbered areas on the Condominium Plan. The 
boundaries of each Unit shall be the following: the interior 
unfinished surfaces (1;1~clusiveof paint, ShinQte.s, $i<Jin~ Or9t,her 
finishes) of 5r1e<~)f)dtS, ceiling$, inteti9tb€l~1TIS @fl1 c;qtIJmns, 
perimeit.er···."Y.a.·ll~;. pearing. \,'faJl~.(··.999fS., .... d9QCfr<:Jm~%···a.nd~rim, and 
the int!i!riorunflntshed surfaces and/or exposed surfaces ol the 
fireplaces, if any, of said Unit. The Unit shall include the 
airspace so encompassed by said boundaries, excluding all load 
bearing walls and all walls containing any utility conduit to the 
unfinished surfaces of any such walls. Each Unit specifically 
includes the oven, garbage disposal unit, dishwas·her, heating 
conduits, range and tans, interior partitions, fireplaces and 
plumbing fixtures installed therein, and specifically excludes any 
foundations under first floor Units and attics above se.cond floor 
Units, both ofwhi.ch &re Common Area and not part of the Unit. 
1n interpreting deed~. the Pfclar<1tion, and the.Coiidqminium 
Plan, it shall be .conclusively presumed that the then existing 
physical boundaries of a Unit are its boundaries, rather than the 
metes and bounds or other description expressed in the deed, 
the Declaration, or the Condominium Plan, regardless of any 
settling or lateral movement of buildings and regardless of minor 
variance between the boundaries shown on the deed, the 
Declaration, or the Condominium Plan and the actual existing 
physical boundaries. 
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ARTICLE 2 PROPERTY RIGHTS AND RIGHTS OF ENJOYMENT 

142287.5 

2 .1 Ownership of Condominium; Exclusive Easements. Ownership 
of each Condominium within the Project shall include (i) a 
designated Unit, {ii) the respective one one-hundred-thirty-sixth 
( 1 /136) interest as tenant in common in the Common Area, (iii) 
a Membership in the Association, and (iv) any exclusive 
easements or easements appurtenant to such Unit upon the 
Exclusive Use Common Area and such other easements as are 
applicable, all as described in the Declaration, in the deed to the 
Unit, or in the Condominium Plan. The undivided interests in the 
Common Area established -- in thi$ First Restate.d Oe .. clf!Jrati.on 
cannot_ be ch.t;mged. ttre undivtdecr111t~-re$t=r in the dorrunon 
Area shall- n-ot b-e sev-e-red or conveyed se.parat~ly from the 
respective Units to which they are appurte~ant ijnd e·ach such 
undivided interest shall in afl cases be deemed to be conveyed 
or encumbered along with the respective Unit even though the 
d-escriptio-n in the instrument of conveyance or encumbrance 
may refer only to· the Unit. Any purported severance or separate 
conveyance of an 1,.mdivided interest in the Comm9:f1 Area ~par-t 

::~u~1tE::Tde,v::~e u::~i:::::~:t~ve. Unit,~~aH, fo{ ~l(PUtJJOSe$, 

2.2 - Own~rs·N~-o~E-x~ll1$ive E@sf:mems of ~ojoyment. Every Owner 
of a Condomin:ium shall have a non~exch;isive easernent of use 

. of and enjoyment in, to, and throughout the Common Area of 
th-e Project f-or ingress, egress, and support ov:er and through the 
Common Area; provided, h-owever, · such non~exclusive 
easements shall be subordinate to, and shall not interfere in any 
way with the excfusive easements, if any, appurtenant to Units 
over Exclusive Use Common Area. Each such non~exclusive 

: easement shaJI be appurtenant to and pass with the title to 
· every Condominium, subj'ect to the following rights and 
restrictions: · 

(a) The right of the Board of Directors to establish and 
enforce reasonable rules and regulations governing the 
use of the Common Area and facilities thereon; 

(b) The right of the Board to charge reasonable admission 
and other fees for the use of any facilities situated upon 
the Common Area; 
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(c) The right of the Board, as more particularly addressed in 
the Bylaws, to suspend an Owner's rights and prfviieges 
as a Member, including voting rights and right ·to use the 
recreational facilities for any period during which any 
Assessment agalnst such Owner's Condominium remains 
unpaid and/or for infraction of the Governing Documents 
of the Association; 

{d) The right of the Board, as set forth in Section 3.4, to 
grant easements and rights of way in, on, over, or under 
the Common Area sul:>ject to such conditions as may be 
agreed to by the Board; 

(e) The right of the Board, sutJJE:i:Ct to app-roval of the 
Member.s as set forth in Se-ctf6n 5.11., ·to sell property 
owned by the Association; 

(fl The right of the Association· or its authorized agents_. as 
provide.:d: in this Declaration, to perform its obli,gations 
under this Declaration, including obligations with respect 

!::-:~;::~~f~;i:~·: ::in:o:'.::~-- ~:;:~:~ i;- ;zi:a;be:;r~ f-1~-
c·om-rtibn: 

2.3 Delega;tion gf U~e. An-y Owner may delegate his rights of use 
and ·enjoyment; including easements, in the Project to the 

. members of h-is family, tenants, contract purchaser!';, guests and 
invitees, subject to the terms of the Governing Oocuments and 
subject to the terms thereof. Upon the le:asing or renting of a 
Unit, or upo-n occupancy of a Unit by a contract purchaser, the 
Owner shaM-- be dee.med to_ have del-eg.ated and assigned all such 
. rights exclus-:iv-ely to the tenants o.r contract purcha,sers of such 

~h:!i°:E~::-fr1:~~;i;~:~1r;s~; 
shaJI also riotify the Secretary of the Association of the names 
of all members of his or her household to whom such Owner, 
tenant. or contract purchaser has delegated any rights of 
enjoyment in the Project as provided herein and the relationship 
which each such person bears to such Owner, tenant, or 
contract purchaser. Any rights of enjoyment delegated pursuant 
to this Section 2.3 are subject to suspension to the same extent 
that rights of Owners are subject to suspension as provided in 
the Governing Documents. 
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2.4 Common Area Construction. Except as may be authorized by 
the Board, no person or entity, other than the Association or its 
duly~authorized agents, shall constiuct, reconstruct, refinish, 
alter, or maintain any improvement upon the Common Area, or 
shall make or create any excavation or fill upon the Common 
Area, or shall change the natural or existing drainage of the 
Common Area, or shall plant, remove, or destroy any seed, plant 
material, tree, shrub, or other vegetation upon the Common 
Area. 

2.5 Mechani~'s Liens. In the event there shall be filed against the 
Common Area a Notice of Mechanic's Lien for, or purporting to 
be for, labor or mat~-rials aHeged to have been furn-Ished or 
delivered for 1;rny Own'et within the Proje·6t pr hi:s or her 
Corlcf Qrninium1 such Own,r _shall forthwith'. cause s-uch Ne:n to. be 
discharged by ·payment, bond, or otherwise< If the Owner fails 
to cause the lien to be discharged, the Board may send written 
notice to the Owner spe-c;ify~ng that unless the Owne.r causes 
the lien to be discharged within five (5) days from the date of 
such notice, the Soard may ca use the Hen to be d-Jsqharg,ed. 

§Efii£!1111JIE~ 
eilcµmbers the rig-hts and interests · of the Association or the 
ath-eir Owners-. If the Board of Directors determines that the lien 
does adver~ely and improperly affect and encumber such rights 
and interests and that adequate protection of such rights and 
interests has not been p-rovided, the 8.o_ard may cause the Hen to 
be discharged by p-ayment, bond, or otherw.is,e. The Board shall 
have the right to tevy a Reimbursement Assessment against the 
Owner responsible for causing .the lien to be discharg=ed in 9n 
amq:unt e:q:µal .to all afl'l:(}µ-rits. pa-id by the Associatitm together 
i.:vi{h interest th~reon at the legai late· and au costs a11d- e:xpenses 
paid or incurred fr{c.ohfrectfon therewlth, including reasonable 
attorneys' fees. 

ARTICLE 3 EASEMENTS 

3. 1 Eas@ments in General. In addition to all easements reserved and 
granted on the Subdivision Map(s) and the easement provided 
in Section 2.3, there are hereby specifically reserved and 
granted for the benefit of the Lots and Lot Owners in common 

------~---·~-"----- --~--
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3.2 

and for each lot and Lot Owner severally, and for the 
Association, as their respective interests shall obtain, the 
easements, reciprocal negative .easements, secondary 
easements and rights of way as particularly identified in this 
Article 3. 

Easements of Encrgac,hmenL There shall be reciprocal 
appurtenant easements of encroachment as between each Unit 
and such portion or portions of the Common Area adjacent 
thereto and/or as between adjacent Units due to the unwillfu/ 
placement or - settling o.r shifting of the improvements 
constructed, reconstructed·, or qltered thereon in accordance 
with the terms of the.Qet::f~ratkm:-provi,ded, however, tha.t in no 
event shatf an ea:$,~'thent ''fc;.r ·. -~ncr"oach:me-nt ' exist if such 
encro.achml;!nt oc:.cu-fred- due to willful conduct on the part of an 
Owner, a tenant, or the Association. ·· 

lri the event that a structure on any Unit is partially or totally 
destroyed and then repaired o-r rebuilt in accordance with the 
provisions of the Declaration, the Owners of each l,Jnit agre,.e 

;siJ::ai::&;ii:iiii~,::li· 
3.3 UtHity Ea§erYl~Qt§-. Easements over and under the Project or any 

portton· thereof for the instaHation, repair, maln-tenance, and 
. repla.cement of el.ectric, telephone, wate-r, g,as, and sanitary 

sewer Jines and facilities, heating and air-condl-tioning faci-lities, 
cable or master television anten_ria lines, drainage facilities, 
w·alkways, and laodscc;1ping as shown on the Condominium Plan, 
and as may be hereafter required or needed to service the 
Project, are reserved o-y anq shall exist· in f"?lvor of the 

·&:;:t~i:titi;~?:!YrJ~n;!:·.:S 
maintained hy utility companies, public, private, or municipal and 
{ii) utility installations which are within a Unit as defined in 
Section 1.39. The Association shall pay all charges for utilities 
supplied to the Project except those metered or charged 
separately to the Units. 

3.4 Easements Granted by. The Board. The Board shall have the 
power to grant and convey to any person or entity easements 
and rights of way, in, on, over, or under the Common Area for 
the purpose of constructing, erecting, operating, or maintaining 
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thereon, therein, or thereunder overhead or underground lines, 
cables. wires, conduits, or other devices tor electricity, cable 
television, power, telephone and other purposes, public sewers, 
storm water drains and pipes, water systems, sprinkling 
systems, water, heating and gas lines or pipes, and any similar 
public or quasi-public improvements or facilities, and for any 
other purposes deemed by the Board to be appropriate and not 
inconsistent with the purposes and interests of the Association, 
and each purchaser, in accepting a deed to a Unit, expressly 
consents thereto; provided, however, that no such easements 
may be granted if such eas.ement would interfere with the use, 
o'ccupancy, or enjoyment by an Owner_ or Resident of any Unit 
and any ex'lsting exclusive ·easements over _ Co:m-mon Are'.a 
app-urte-nant thereto, ff any. without the cons~m of the b.vvner(s) 
affected. 

3.5 ,6.91conies, Pgttios ang Storage Suaces. Each Unit and Unlt 
Owner shall have an exclusive easement, and such exclusive 
easement is he:reby granted for the use, possession, and 
enjoyment o.t any Balcony and/or Patio and Stora_ge Spac;e. 

~1ititi!=~~t~i!i~TlifiE 
Stora!JB Space for the purpose of maintaining and repairhig the 
same; pursuant to this beclaration and- enforcing -the terms 

. hereof. The grant of Patio l;!asement shall include such ~reas 
beneath the surface of the earth as is reasonable and necessary 
for the cultivati-on, landscaping and d-ra-inage of the subject 
Patio. However, nothing shall be planted, stored, p.lac-ed or 
otherwise ·located on any Balcony, Patio, or Storage Space 
_ which would violate any restriction on use of a Unit of the 
Common Area contained in the· ._Declarl;ltion. 

3.6 C-fifJJC>tts; ·Each Unit and .Unit Qwnef shatl have an exclusive 
easement and such exclusive easement is hereby granted for the 
use, possession and enjoyment of the Carport bea'rin.Q the 
number or numbers designated on the individual grant deed 
conveying a Unit to such Unit Owner. Such exclusive easement 
shall be subject to the right of the Associatfon to enter in and 
upon such Carport for the purpose of maintenance and repair or 
to enforce the terms of this Declaration. 

------------ ---·--- ·----·-----·-·--~----·--~----------·-
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ARTICLE 4 

4.1 

4.2 

4.3 

4.4 

4.5 

USE RESTRICTIONS 

Residential. Use. Units shall be occupied and used for residential 
purposes only. 

Leasing of Units. With the exception of a lender in possession 
of a Condominium following a default in a first mortgage, a 
foreclosure proceeding or any deed or ·other arrangement in lieu 
of foreclosure, no Owner shall be permitted to lease his Unit for 
transient or hotel purposes. No Owner may lease less than the 
entire. Unit. All leases must be in writing and be expressly 
subject to this Dec-laration and to the Bylaws. The b.re.a_ch of 
any provision hereof or q-f the Byt-aws shall be a default under 
the Le:ase. 

Time·Share. Arrnn.g_eme_nts. No Unit or Unhs shall be leased, 
su-blea·sed, occupied, rf!nted, let, sublet, or used tor or in 
connection with any time sharing agreement, pt-an, program or 
arrangemem, including, without limitation, any so called 
"vacation iicense," 01 travel club," "extended vacation," or other 

!i~?Jf;f;]{l-~ti~E 
any u·nit or Units in the Project rotates among v-a-rlous person·s, 
either co-rporate, partnership, individual, or otherwise, o-n a 
periodica-lly recurring - basis for value exchanged, whether 
monetary or like kind use privtleges, according to a fix-ed or 
floating interval or period of time. This section shall not be 
construed to limit the personal use of any Unit in the Project by 
any Owner or his or h-er or its social or familial guests. 

:s-f :bi~i~~,p~,~i~:~'1:~s~:p~~t:~~i_np8$r~ :e~~ Yo ~i~q,~:.,~~t:: 
Wi:thh1· t:he_ -P:r6Je~t exce.pt s.uch prof-es·SJonal a n.d ad rnini-strative 
professions as may be permitted by applicab•e governme-ntal 

. . 

ordinances and provided that there shall be no external evidence 
thereof. 

Family Day Care Centers. No family day care center for children 
shall be permitted within the Development except as specifically 
authorized by California Health and Safety Code § 1597.40 and 
other applicable state statutes. The owner/operator of any 
permitted day care facility shall provide the Association with 

-~-------·-··----··,-....,.-~-........ -~. -------·-·------·-------
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prior written notice as to its operation, and comply with all local 
and state laws regarding the licensing and operation of a day 
care center and, in addition, shaH: 

{a) Name the Association as an additional insured on the 
liability insurance policy or hond c_arried by the 
owner/operator of the day care center, as provided under 
Health & Safety Code section 1597 .531. This Section 
4.5, subparagraph (a) is intended to· be and shall be 
conclusively deemed to be the written notice to the 
operator or owner from the Association as specified in 
Health and Safety Code Section 1597. 231; 

(b) De.fend,_ indtrnnify and hold the Ass6dc1tlon hl;)rtTJfess 
tram any claim, ttemand, loss, HabHity __ a:ctlon a.r cause of 
action aris-ing out o-f the existence and operation of the 
day care center; 

{cl Abide by and comply with all of the Association's Rules; 

. -. - :• .. 

{e} Cooperate wjth the Asso~iation lf .the Association's 
insurance agent or carrier req·uires proof of insurance, 
proof of the agreement of the owner or operator of the 
center to these conditions, or other reasonable requests. 

Cgmmunitv Care Facmtiea. Except for residential facilittes 
defined as- community c.are facilitfes und:er Health & Sa-tety Code 
se-ction 1502, serving. si-x {8) o.r fewer persons, no be-aJth care 

~~~:~~:;~ ::::~: ~l:ar::ir~s:~ ~ioc~.:~-:r/ ;1 r:i~:-~1~ t:~a~t0:~ 

permitted in thtf tlevetopment·:· -The owner/operator of any such 
community care facility shall c9mply with all local_ ahd state laws 
regarding the licensing and operating of such a community care 
facility, and, in addition, to the extent permitted by applicable 
laws, shall: 

(a) Name the Association as an additional insured on the 
liability insurance policy or bond carried by the 
owner/operator of such a community care facility; 

14 



(b) Defend, indemnify and hold the Association harmless 
from any claim, demand, loss, liabiiity action or cause of 
actlon arising out of the existence and operation of such 
a community care facility; 

(c) Abide by and comply with all of the Association's Rules 
as applied to Residences in the Deve·lopment in a general 
manner; 

(d) Supervise and be completely responsible for occupants of 
such a residential facility at all times while they are within 
the Development; and 

{e) Cooperat:e with the Associfltion if the Assqdation's 
insura,ntl ~ge:nt or \-;arrier r-e·tj:uke4,·. prcfof of. insurance, 
proof ot the agreement of thee 6-wner o.r, <!lJYeiator of such 
a community care facility to thes-e chnditions, or other 
reason-able requests. 

4. 7 Offensive Condugt, Nuisang·es. Noise. No noxiou!i, harmful, or 
offens-ive a.ctiviNe·s shatl be conducted up.on or within any part 

~~t~:tii}!ftl~'.:: 
Area. and facilities thereon or th·e use and enjqyrnen-t Of theiir 
Condominiums or Units. Without limiting arry of the foregoing, 
no R-esid.ent shall permit noi,s-e; lnclu-din.g but not limited to th-e 
barki-ng of dogs_, to emanate from th.~ Resid.ent's Unit, which 
would unreasonably disturb another Resident's enjoyment of his 
or her Unit or of the Common Area. 

4.-8 U~e Qf the Common ,!\re,§. All use of Common Area is sub}ect 

. tr~~t:=;f:;~EE5t~: 
Board; nothing shall be altered, constructed, Pfalced, kept, 
stored, parked, planted on-, or removed from the Comm-on Area 
without the prior written consent of the Board; and the Common 
Area shall be kePt free of rubbish, debris, and other unsightly or 
unsanitary materials. Each Owner shall avoid causing any 
damage to the Common Area. 

4.9 Hazards. There shall be no obstruction of any part of the 
Common Area. Nothing shall be done, placed, or kept within 

__________ , ----"~------ -----------
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the Project that will increase the rate of insurance or result in 
the cancellation of insurance under any insurance policy 
obtained by the Association, or which will be in violation of any 
governmental statute, ordinance, rule, or regulation. Nothing 
shall be stored in the Common Area without the prior consent 
of the Board. Each Owner and Resident shall comply with all 
requirements of all federal, state, and· local governmental 
authorities and all laws, ordinances, rules and regulations 
applicable to his or her Lot and Residence. 

4. 10 Reguirement of Architectural Approval. As addressed in greater 
detail in Article 10, construction, installation, modification, or 
alteration of buildings~ outdoor structures, landscaping, and 
outdoor lighting, ~te subJ13Ct to approval_of the Board. 

4. 11 S,poos Ap,Q:aratus. Na basketball standards (i:nducHng so-callfld 
porta·ble basketball standards) or fixed sports apparatus shall- be 
pfac-e-d upon or attached to any portion of the Project without 
the written pe-rm-iss.ton of the Board. 

4.13 Outsid:e Qrytg,g and Layoqering. No outside clothesline or other 
outside clothes washing, drying, or airing facilities shall be 
maintained in the Project. 

4.14 Antennas. No outside mast, tower, pol·e, a·nte.nna, or satellite 
dish shall be erected, constructed, or maintained on the 
Common Area includ•ng the outside of any Unit, except (i) those 
erected, constructed, or maintained by the Association, (ii) those 
expt'e$:S1)1,.-appfQVed .by the .aoa,rd, (iii} ·those inltii:tlly instalJed 

· during, the ,co:rrstructinn of-.tti:e build.ing:s; or (iv} cis speCilicatly 
permi:tted · by faw. ·- -

4.15 Animals. 

4.15.1 Limitation on Pets. No dogs, cats, birds, or other 
animals of any kind shall be kept, maintained, or bred in any 
Unit or within the Project except that domestic dogs not 
exceeding 25 pounds, cats and other customary household pets 
may be kept in reasonable numbers and size, subject to the 
Rules, provided they are not kept, bred, or raised for commercial 
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purposes. Unless otherwise provided in the Rules, "reasonable 
numbers" shall be deemed to limit the total number of all dogs, 
cats, and birds kept in a Lot to two (2), Whlle in Common Areas 
each dog must be restrained on a leash held by a responsible 
person capable of controlling it. 

4.15.2 Owner's Re·sgonsibility for Pets. The owner of each pet 
shall be responsible for immediately removing and disposing of 
any waste introduced to any portion of the Project by such pet. 
Each Owner, Resident, and any person bringing or keeping an 
animal within the Project sha!I be absolutely liable to the 
Association and all other persons for any injury or damage to 
persons or property caused by the animal browght _ upo.n or kept 
upon the Ptoj~ct t)y-su~h person or by members_<;t(tjis-or h.e.r 
fa-rnily, tenants, gue$t$, or· invitees. The Ow:nar sl1~ll ih:ctemriMy 
the Association and its officers, directors, -~Tid a-gemts against 
any and all claim·s, da-mag-es, losses, demands, 1-fabilities, and 
expenses, including but not limited. to attorneys' fees, arising 
out of or resulting from the presence or conduct of an.y animal 
brought upon or kept within the Project by the Owner, members 
of his or her family, guests, tenants, or invitees. 

~s
1I?1!~1:1r:.:~~l!tr~:~=?t:io:1~~ 

animal which constitute·S, · in the sole- and exclusive opinion of 
the Board, a nuisance to any other person. 

4. 1 6 Tra_sh Disposal. Trash, garbage, accumulated waste plant 
materiali or other waste and refuse shall be deposite·d only ln 
containers in designated areas in the Common Area. No Owner 
or Resident shall permit or cause any _garbage, trash, or oth·er 

, waste or refuse to be kept upon any portion of the Project, 
except in such cqntainers. 

4.17 C.onstructiori MatadaJs,_ Construction D:ebri~;. No portion of the 
Project shall be used for the storage of building materials other 
than in connection with approved construction. All construction 
debris shall be picked up and deposited daily in an appropriate 
container. 

4. 18 Machinery and EquipmeJJt. Except as apprnved by the Board, no 
machinery or equipment of any kind shall be maintained or 
operated within the Project except as is customary and 
necessary in connection with approved construction. 

142287.5 17 
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4. 19 Signs. No sign of any kind shall be displayed to the public view 
from any portion of the Project except that this limitation shall 
not apply to: 

(a) Signs required by legal proceedings; 

(b) Signs which by law cannot be proh-ibited; 

{c) A single sign of customary and reasonable dimension and 
design, complying with the Architectural Rules and 
reasonably located on a Unit advertising a Unit for sale or 
rent; 

{d} 

(e) 

(f) 

(g) 

A singlfi:l id~ntificatio-n sign which ha.,s be·en. approved by 
the Board loct.Ued on a Unit identifying_ the number or 
address of the Unit and/or the names, of the_ oc6upahts; 

,-

Signs approved by the Association located at or near any 
entrance to the Project identifying the Project; 

Signs required tor tl'affic control and regulation of streets 
or open- at~as w1;tbin the .P-roJe-~t; ari·d 

:i_g;:::, i::;:e ::~oh::,~r~t;·:,~:p::v:r~;b.y~-~t-:~:~d .tf~~ 

Association. 

4. 20 Vehicles and Parking. Vehicles of Residents s:hall · not be parked 
anywhere i,n the Project except wholly within the C.~rport 
conveyed to the Unit Owner and in unde&ignated Parking Spaces 
in the Common Area·. No trailer, camper, mobi.le hQn,e, 
recreational v-eh,icle, boat, g.olf cart or sirnH.ar e,quipment or any 
commercial vijhicl~ or truck other than a .siand-ard s~:ze pickup 

·;;Hii,r!$~i=F.Z:iJ:1al;i1~: 
Hules, unless p.laced or maintained in an area designated by the 
Board for that purpose. The term "commercial vehicles" shall 
not include sedans or standard size pickup trucks which are 
used for both business and personal uses, provided that any 
signs or markings of a commercial nature on such vehicles shall 
be unobtrusive and inoffensive as determined by the Board. 

No unreasonably noisy and no smoky vehicles shall be operated 
within the Project. No overnight parking is permitted in 

1B 
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4.21 

.4.2'2 

4.23 

4.24 

ARTICLE 5 

5.1 

driveways. Owners and their guests may not park their vehicles 
in Common Area parking spaces, excluding carports, in excess 
of seventy-two (72) hours. 

Parking Enforcement. In addition to the prov1s1ons of 
Section 4.20 above, the Board shall h9ve the power and 
authority to adopt, promulgate, and enforce parking rules and 
shall have the power to impose fines and other sanctions for 
violations of provisions of the Governing Documents relating to 
vehicles and parking. Such power shall include the power and 
authority to cause the towing, at the vehicle owner's expense, 
of vehicles which are parked within the Project in vio·lation of 
any of the provisions of the Governing Documents, .provided 

~~!l;.~-~~:aitf ;:~~1:fe,:i ;~e;~:-_a::St!~::~:o~fR:;:!1;:~J:·fi,:~~ 
Cos;ts incurred by the As·soclatinn reh':1thtg to the towlri{fandtor 
storag:e of any vehicle parked in vi(Jlation of any provlsion of the 
Governing Documents shall be assessed as a Reimbursement 
Assessment a.gainst the Condominium Owner re.spon-sible or 
whose household members, tenants, contract purchasers, or 
guests are responsible for th-e- presence of such vehicl·e. 

aa~1:lr,t:$~~;;,~:y~::~;!~=~~Ot PfP;t tl<f<pj)rt 

Window Co\l.erings. Drapes, window sh~des, and other window 
coverings installed in tha windows of any Unit shall comply with 

-· any rules adopted by the Board. Only neutraH::olored wihdow 
coverings shall be installed in windows. In no event shall 
aluminum foil be placed in windows. 

Oytbuildin9s. No outbuiiding, tent, shack, trailer, shed, or 
temporary b~H.ding of any kind sJta:ll be locqted within the 
·projeGt, except in strict compHan,ce with the provi:sions of this 
De,claration, · induqhig Artitle lb concetnii:,g approvaf.fay the. 
Board. · · 

HOMEOWNERS ASSOCIATION 

Management and Operation. The Association shall manage and 
operate the Project in accordance with the applicable provisions 
of the Governing Documents and the applicable provisions of 
California law. The Association shall have all of the powers set 

---------·-.. ·~~,.~--~--·---··--·---------·-·-----------
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forth in the Governing Documents together with general power 
to do any and all things that a nonprofit mutual benefit 
corporation may lawfully ·do under the laws of the State of 
California, subject only to the limitations upon the exercise of 
such powers as are expressly set forth in the Govern·ing 
Documents. 

5. 2 Membership. Every Owner of a Condominium within the Project 
shall be a Member of the Association and shall remain a Member 
thereof until such time as his or her Condominium ownership 
ceases for any reason. Membership shall be appurtenant to and 
may not be separated from ownership of a Condominium and 
shall not be transferred, encumbered, pledg.ed, -_c1li~n~ted, _ or 
otherwise hy-p,Oth,ca~e:,tf in· any way, ·.$XG!:'!Pt i-n-co11ncectiOt1 with 
the sale or encumbrance of .the Condominium to which it is 
appurtenant. 

5.3 

5.4 

5.5 

5.6 

Voting. Only Members in Good Standing shall b-e entitled to 
vote, and only one vote shall be cast for each Condominium, as 
more particularly set forth in the Bylaws. 

~~~~dg~~ ~~::~~~~.r t~:·~t~::f~:~:-'.:l-~1~:a~~'.:~~9~~~:ti'.~~:i:-1-~~= 
~~:1~v:a!t ti~t~~:i1!!~~~1i:t::~'f~:.-_:!i:l:h:~\:f!'~,!~f:·-~: 
provided in the Bylaws. The-ao-ard ·of Directors shall have all- of 

_ the , powers and duties set forth in a:ny pro-vision of the 
Governing Documents, includtng without limitation such powers 
and duties as may be expressly set forth in this Declaration. 

Association Hules. The Board of Directors shall ·have the power 
and the authqrity to establish, promulg.at~. amend, repeal, and 
•enforc-e su.ch Ri1-le~ c:t-!i- the 8,oa_rd de-!?ms n~eessary for the 
ma:nag:~ment i;:l'fl(;i qp:ert.ftiO-R of thtf Proje~t and the· (;-OfldUCt of 
bu$ in-~s s ~ltd .affa;itt of- --the Assqciation: . Such · Ft'.ui:eis -r:nay 
co'f'utem, but ne·ed:'not he lirn-fte-d to, matters pert.::1ining to Li·se of 
the Common Area, including Exclusive Use Common Area; pets; 
signs; collection and disposal of refuse; minimum standards for 
maintenance of property; use of recreation facilities; parking and 
traffic regulations; rental or leasing of Units within the Project; 
and any other subject matter within the jurisdiction of the 
Association as provided in the Governing Documents or by law. 

Manager and Other Personnel. The Board of Directors shall have 
the power and authority to employ a manager and such other 

·~--... --·····-~-----------------=·-·----·---------------
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5.7 

5.8 

5.9 

5.10 

5.11 

142287.5 

persons or entities as the Board shall deem appropriate to assist 
it in managing the Project and conducting the business and 
affairs of the Association, as more particuiarly set forth in the 
Bylaws; however, the Board shali not delegate to any manager 
its authority to levy Enforcement Assessments, hold hearings, 
or impose discipline. 

Assessments. The Board shall have the power and duty to levy 
and collect Assessments, as more particularly set forth in 
Article 6 of this First Restated Declaration. 

lmrnrange. The Board shall procure and maintain liability 
insurance and property insurance as it shall deem proper and as 
mer~ particularly set f_orth i.n the Bylaws. 

Ag;:tluiSitlon of· prql)ert~. The Board acting. nn behalf of the 
Association shall have the power to acquire "(by gift, purchase, 
or otherwise}, own, hold, improve, build upon, operate, and 
mainti:lln real or personal property in connection with the affafrs 
of the Association, 

. ~,~~~11Z,&;~:Zi~;l~~-1-T~= B~~Vfat.· :~~~:P\~:. s:~~:~~:~t?,:i;~~! _-
re'C'Of!$tnit;tJ_i~n.· _ j;~Striiftt:~tiQ,n. · -· - Of '.'. _ :<iC g:~J~itl'@tt_·:: _ ::','~t~/'.}'';;~lita1_ 
impro·vemerits upon the Common Area; provided that ln · any 
tis-cal·- ye-ar -expenditures for capiiat i,nprove:ments. Shall not 

._ exceed five per-cent {5. %) of the budgeted gros-s ex pens.es of the 
Associatio-n for that fiscal year except upon the approval of a 
majority of Members voting on any such expenditures, provided 
that a quorum is established. 

D@dic9ti·on. The Board of Directors .shall have. the power and 
'auth.ority to d-edicate, sell, mortgag:e, grant ~asem-ef'!t$ in, on, 
'under, acJ0$S,. -over,; {lboVe, or th_rough any pOttion Of the­
Cominoil A-rea1 ot tr-an.sfer any inter~st in or to a:H or -at,y- .wart of 
the Common Area toi~ny public agflncy, authority, or utiHt-y, to 
be used for such purposes and subject to such conditions as the 
Board shall deem necessary, appropriate, or beneficial to the 
Association and not inconsistent with its purposes and interests; 
provided, however, that any such dedication, sale, or transfer to 
any person or entity other than a public agency, authority, or 
utility shall only be effective if the terms of such dedication, 
sale, or transfer have been approved by at least a majority of the 
total voting power of the Association. 

·------- -·---.. ·---·-·--~----·----·-·-
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5.12 Access. The Board and its duly authorized agents m 
representatives shall have the right, after reasonable notice to 
the Owner thereof, to enter any Unit for the purpose of 
performing the maintenance authorized herein or for any other 
purpose reasonably related to the performance by the 

. Association or the Board of their responsibilities. 

ARTICLE 6 · ASSESS_MENTS AND LIENS 

1422.87.5 

6. 1 Covenant of Owner. Each Owner of a Condominium within the 
Project, by acceptance of a rJeed or other conveyance thereof, 
whether or not it shan·. be so exprefi_Sed in suoh deed . or 
conveyance, ·shall be ·deemed to hav¢ covenanted ,and -~gr.e,ed- to 
pay to the A_s:mci$tion: (i} Annu~I _Ass(tSSry'lfH'its, {ii) $p~cial 
Assessments, (iii) Reimbursement Ass.e-s:.sments, and (iv) 
Enforcement Ass-essments levied by the As:sociation as 
h,erelnafter provided, tcrg.ether with all Additional CharfJeS. Such 
deed or convey.ance shall be deemed to vest in the Association 
the right and power to initiate all actions and procedures a.s the 
Board shall deem nEices'sary or app-ro:priat, for the-··,c_o,U~ctlon of 

. :S:£i~Ji~.7tctiii!:1!:!°l~~~ 
together _with an Additional Charges_, shall be -a separate, 
distinct, and pers.onal debt and obligation-of the Owner against 

-whom it ls assessed, and shall bind his or her h.eirs, devisees, 
personal repres·entatives, succes-sors, and assi,gns. Such 
obHgatlon to pay Assessments a-nd Additional Cliar9es and the 
right a-nd powe-r of the Association to initiate au acti.ons and 
procedures for collection shall run with the land 1 so that each 
successive Owner or Owners of record of any Condominium 
·,within the Ptof$Ct shall', in turn., become -liab-.1.e to pay aH such 

~=~6~5~:n~: ·:::~~~t~w:: -~;ri1:·-et::i!~-n~i~~·9.}~f~~1:~ 
Owner transf~rs of record any Concfom_lrtium he ·or ·she owns, he 
or she shall not be liable for any Assessments levied thereafter 
with respect to such Condominium. Such Owner shall remain 
personally liable, however, for all unpaid amounts due and 
owing at the time of transfer, together with Additional Charges 
accruing untll time of collection. A contract seller of any 
Condominium shall continue to be liable for all Assessments and 
Additional Charges until a conveyance by deed of such 
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Condominium is recorded in the Office of the County Recorder 
of Santa Clara County. 

6.2 Creation of Lien. Each Assessment levied by the Association 
pursuant to this Declaration, together with · all Additional 
Charges, shall be a charge upon the iand and upon levy shall be 
secured by a continuing lien upon the prnperty against which 
such Assessment is levied. The Assodation shall have a 
separate Hen and a separate lien is hereby created upon each 
Condominium to secure the payment of any such Assessments 
and Additional Charges as may be levied-under this Declaration. 
The . .lien provided for herein shall continue to secure: all 
Assessments and Additional Cha-tges 1·evied u:pon any 
Conoominium no,with;;tanct-ing the transfer of record t_itJe to 
su·cli·coneiomin1utn1 and. any such tra:ri.ster shaH .be $WhJet:t to -the 
Associa-ti-o-n:' s lien, provided th·at, prior to .suc~,0 ti'ansfer, a Not.lee 
of Dellnquent Assessment has been recorded' as provided ih the 
o.eclaration and ·by law. The priority of e:H such liens on each 
Condominium shall be in inverse order so th-at upon the 
foreclosure of the Hen for any particular charge on any 
Condominium, cmy sale of such Con:domini1.1m. putsu;ant to 

.3ii~i;b]ii;&fit-~i:~· 
6.3 8nnya( A~ts.e_ssmep'tfi. The Assessments levi-ed by th.e Board 

s'hall be used exclusively to pay for the costs of management 
· and operation of the Project, of conducting the business and 
affairs of the Associatkm, to promote the recreation, health, 
safety, weHare, benefit, and interests of tr.e Owners and 
Residents in the Pr-oJect, and for the improvement and 
maintenance of the Common Area and, to the extent provided 

.for in the G,ove.ming _Documents or by law, of the Units situated 
with-in the. ProJe,ct or 1/tihich, in the opini_on oi th~ lloarcJ, sh,tlll b, 
de:em~d t-o. be rieci;:ssarv. o-r prop:eJ J<:>f' the man:ag;eme·n:t:o.f·:hie 
ProJe.ct or·of the a:ffairs Of the A-ss:aciation, or the benefit of the 
Condominium Owners, or for the enforcement of the Governing 
Documents. 

_______ , _________ , __ ,, ___________ ,,,_,_'" 
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Authority of the Board. The Board shail have the power and the 
duty to levy Annual and special Assessments sufficient to meet 
the Association's obligations under the Governing Documents 
and applicable law. 

Annual Assessments. 

6. 5 .1 Calculation of Estimated Requirement. Not later than 
forty-five (45) days prior to the beginning of each fiscal year, the 
Board shall complete and distribute to all Owners an estimate of 
the net funds required by the Association for such fiscal year, 
including a reasonable -amount allocated to contingenc·ies and to 
, rest;irve fund for resto.ration, repair, andfor repleceme.n-t of 
those components for whichthe-A$-sbciatlon is re$"pbn~ible a:rid 
which must be repaired o-r replaced on a ,p:eriodi-c basis; to 
manage, administer, operate, and malnta'in the Project; to 
conduct the affairs of the Association; and to perform all of the 
Assoc'iation's duties in accordance with this Declaration. 

6.5.2 Alloc@t.ion Qf Annual Asses~HD§nt. The Board shall 

fJ~~~~Ifi!iifi 
on an annual basis and shall be paid in twelve (i 'i) equal 
monthly -installments during the fiscal year, and· each installment 
shall be due and payable on the first day of each month. 

6.5.3 Surplus Funds. If, as of the end of any fiscal year, there 
is a surplus of cash in the Association's Gurrent maintenance 
and operating account, as reflected in the Ass.ociation'$ financial 

, Statement far such fiscal year,. such surplus shall be applied to 
·r..ijserves. u.ri-le,ss :sorrtl'i! othet disp.o:shion of such suqj'lus funds ,s 

· determlr1ed by the vote o·f the. .Ntembars .. 

· 6.5.4 lncrease!i in :&nnual Assessment. Except as otherwise 
provided by law, the Board shall not increase the Annual 
Assessment for any fi-scal year above the amount of the Annual 
Assessment for the preceding fiscal year by more than the 
maximum amount permitted by law, except upon the affirmative 
vote or written consent of a majority of Members voting on any 
such increase in the Annual Ass.essment, provided that a 
quorum is established. For purposes of the preceding sentence, 
a quorum shall mean more than 50% of the Members of the 

---,,-,~------~·· 
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Association, notwithstanding any lower quorum requirement 
which may be set forth in the Bylaws. 

Special Assessments. 

6.6.1 Purpose of Special Assessments. If at any time during 
any fiscal year the Annual Assessment proves inadequate for 
any reason, including nonpayment of any Owner's share thereof 
or the unexpected repair, replacement, or reconstruction of 
improvements located in the Project, or if funds are otherwise 
required for any authorized activity of the Association, the Board 
may levy a Special Assessm~nt in the amount of such actual or 
estimated inadequacy or cost. 

6.·6.2 A-U9catiQJ1}JlSQeQia! A~,5:e~~m~otsc1 Special Asse$Sments 
shall be aUocat~,d and ass.esse;q· atnong the Condominiums in the 
same manner as Annual Assessments. 

6.6.3 Ap-o.rov8l of Speci.ql As§i;S.sm.ents. Except in the c.ase of 
an emerg·enc·y situation as defined in Civil Code section 1 386, 
in any fiscal year the Board may not levy Special Ass,e .. ssments 

~¥~:!~~}:i~Blil!S§ 
provided that a quorum is estabH-shed.· For purposes of the 
preceding sentence, a quorum--shaH mean rriore than $()% o·f the 

·· Members of the Association, notwithstanding any lowerr -quorum 
requiretn~nt which may be ·set forth in the Bylaws. 

R~imbyrsement As.ses-sments. The Association shall levy a 
Reimbursement Assessment against any ·Owner and his or her 

, Condominium if a failure by ~uch Owner, or anv ,p:erson or pet 
··tor _wi:,o:m the· Own~-r i~ reS:flOn'si-ble, to cornri1Y with any 

~;:~::i~nin°!n i::~:~;;,~~,~n::f .·~:ci';1:;~heh·~Ss·s:~r=t~!:!t:d(je~~ 
with such lack of compliance. or to bri.'n9 such owner. o.r his 
Condominium into compliance. A Reimbursement Asse.ssment 
shall include any costs, including attorneys' fees, incurred by 
the Association, and including attorneys' fees, incurred by the 
Association, including costs of collecting from an Owner any 
amount which the Owner is obligated to pay to the Association. 
A Reimbursement Assessment shall be due and payable to the 
Association when levied. 
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6.8 Enforcement Assessments. The Board may levy an Enforcement 
Assessment (and any fine imposed by the Board in accordance 
with the provisions of the Governing Documents shall be 
deemed to be such an Enforcement Assessment), for violation 
of any of the provisions of the Governing Documents. Any 
Enforcement Asse-ssment shall be due and payable to the 
Association when levied. 

6.9 Failure to Fix Assessments. The failure or omiss1on by the Board 
to fix or levy any Annual Assessment provided for by the terms 
of this Declaration before the expiration of any fiscal year, for 
that fiscal year or the next fiscal year, shall not be deemed 
either a waiver or a modification in any respect of the provisions 
of thi$ Declaration, or a re_leas.e of any Owner from the 
obli,g:ation to pay Assessments-or .any "installment thereof tor that 
or any subsequent year, but th--e amount· of the AnntJal 
Assessment fixed for the preceding fiscal·" year shall be the 
amount of the Annual Assessment for the ensuing fiscal year 
until a new Annual Assessment is levied. 

6. 10 Offsets. All AssE)ssments levied by the .Board shall be payable 

~~§jSJ5lf~#i~fitai1t~f~ 
. Association has failed to properly exercise its duties of 
maintenance or enforcement. 

6. 11 Delinquent Assessments. Any installment or other portion of an 
Asses-sment not paid within fifteen (15) days after its due date 
shall be delinquent and shall be subject to intere_st and late 
charges not to exceed the maximum rate permitted by 1$w, as 

• well a$ all- other.Additional Charges. The Soard, on behalf of the 
AsS·Q-Qiatiqn., may enforc, _ the payment of any_ deJinquent 
Asses·smant phJS. Additiq('l$f ·Charges -by bringing- an ij_Cti·QJ1- tlt law 
agaJnst-anYOwner j:lerso.naHy obHg;;!ted to pay-the s-ame, o-r by 
foreclosing the lien against the Ow~er's Condominium by judicial 
or non-judicial foreclosure, except as prohibited by law. Prior to 
recording a Notice of Delinquent Assessment, the Association 
shall provide notice to the Owner as required by c;vil Code 
section 1366.3 or other applicable statute. No procedures shall 
be initiated to foreclose the lien securing any Assessment levied 
under this Article 6 until at least ten (1 OJ days following the 
mailing of a Notice of Delinquent Assessment, duly signed by a 
designated officer or agent of the Association, to the Owner or 
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Owners of the subject Condominium, and the recording of such 
Notice in the Office of the Recorder of Santa Clara County, 
California. Said Notice of Delinquent Assessment shall state the 
amount of the Assessment, together with ail accrued Additional 
Charges; a description of the Condominium against which the 
same has been assessed; the name or names and mailing 
addresses of the Owner or Owners thereof; and the name and 
address of the trustee authorized by the Association to enforce 
the lien by foreclosure and sale. Except as prohibited by law, 
upon the recording of the Notice of Delinquent Assessment 
referred to above, the Association may, at its option, declare the 
entire balance of all sums then due or to become due from the 
Owner, immed•,n~tv due·and. payabte, which.total surn ml:;ry then 
be included in any suit, action, or other proeedute ii"iitla.ted to 
collect said sums, including all Addtt!onal sl"l·arges. 

6.12 Power of _ Sale. Each -Owner does hereby appoint the 
Association as trustee to enforce and to foreclose a_ny lien which 
is established pursuant to the terms of this Declaration, by 
private power of sale, as provided in Division Ill, Part 4, Title 14, 

;::PJ!fe:;:·f~~:~~~ ;;,_::/:; tt;1i~:t; .. :J ~i:e~!!}t 0~n::il~t,:t 
~tna:::hr~:10oi -~;=~: ·oa!~~~tJ~: ~ha~~!v!n~~~r a:$ .. :Jtf!u;.:~~ 
payment .of any Assessments or Ad·ditional Char-ge.s levied 
agai·nst such Condominium, for lawful money of the United 
States, to the highest bidder, to satisfy said lien. The 
Association, as trustee for the remaining Owners, or any other 
Owner, may purchase the Condominium at said sa-le. rhe aoard 
may commence any procedure for the collection of delinquent 
Ass·essments upon its own decision, and it must so proc~ed 
upon the written request therefor signed by any five (5) Owners. 
Th~ r-Ermedies provJded .in this Declaration for colleclion o.f 
d·elinq"t;1ent Assessments .shall be cumulative and not exclusive. 

6.13 · Certificate of Satisfaction antj Release of Lien. Upon payment 
in full of a delinquent Assessment, including any Additional 
Charges, or the satisfaction thereof, the Board shall cause to be 
recorded, in the same manner as the Notice of Delinquent 
Assessment, a further certificate stating the satisfaction thereof 
and the release of the lien. 

6. 14 Priority. Except as otherwise expressly provided by law, the lien 
securing each of the Assessments provided for under this 
Article 6 shall have priority as of the date of recording of the 
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or[ginal Declaration applicable to the Project over all other liens 
and encumbrances applicable to the Condominiums: provided, 
however, that such Assessment lien , :all be subordinate to the 
lien of any first mortgage or first dee,_. of trust recorded against 
the Condominium; and provided, further, that such sut>ordination 
shall apply only to the Assessments which have become due 
and payable prior to the sale of such property pursuant to a 
decree of foreclosure of any such mortgage or deed of trust, or 
pursuant to a power of sale contained in any such mortgage. 
Such foreclosure sale shall not relieve such property from 
liability for any Assessments and Additional Charges thereafter 
becoming due, nor from the lien of any subsequent Assessment. 

6.15 As.so~iation Funds. Unless otherwise determine:d by th~ Board, 
th:e Association $h8H maintain at least two separate accounts in 
one or mote banks or other depositories seh{cted by the Boa-rd, 
which accounts shall be clearly designated WILLOW GLEN 
CR-EEK HOMEOWNERS ASS0CIA TlON OPERA TING ACCOUNT 
and WILLOW GLEN CREEK HOMEOWNERS ASSO-CIATION 
RES-EAVE ACCOUNT. The Assessments collecte-d by the 
As-socie-tion shaH bfl p:r9p~r~y d~p.osited-. into su_ch .acc.9.ums. The 

;E~!l:1JZ:1}~r:ffrr~sE 
alloca:te a po.rtion of S:ald funds as collected for the annual 
maintenance and operation of the Project and another portion of 
said funds as colle-cted as - reserves for conting:encies, 
replacement, and deferred maintenance of the. capital 
improvements of the Project, as specified in the annual budget. 
Upon sale or transfer of any Condominium by any Owner, the 
Owner's interest in the funds held in trust by the Association 
shall terminate and shat.I be deemed automatically transferred to 
the· su-ccessor-trE1nsJere¢- -of such Owner. 

6.16 Waiver.of Exem12ll6ns. Each Owner, to the extent permitted ,by 
law, does hereby waive, to the extent of any liens created 
pursuant to this Article 6, the benefit of any homestead or 
exemption laws of the State of California in effect at the time 
any Assessment or installment thereof becomes delinquent or 
any lien is imposed pursuant to the terms of this Article 6. 

6.17 Property Exempt From Assessments. The following property 
subject to this Declaration shall be exempt from the 
Assessments, Charges, and liens created herein: 
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ARTtCLE 7 

(a) All property dedicated to and accepted by the City of San 
Jose or County of Santa Clara or other loca! public 
authority and devoted to public use; 

(b) Any Condominium which is owned by the Association as 
a result of the Association having ac-quired. ·such 
Condominium· through foreclosure; provided, however, 
that such exemption shall be applicable only during the 
period in which the Association is record owner of such 
Condominium; and 

(c) All Common Area. 

DAMAGE OR DE'STRUCTION Oft 13:UllDlNGS; 
CO'NDEMNATJON 

7. 1 Damag.e to $ingle Unit. If the Project is damaged by fire or other 
caswal.ty which Jt i.s insurad ag~lnst, and. .s~iq ~,it'trf:~tie i~. llff!ited 

.E·a~:E~:.1:t•& 
shall use· the same to f'.ebuild or repair su'ch Unit. In the event 
the insuranc;·e proceeds are. insufficient to complete such work, 
·the Unit Owner shall pay and advance s.uch addltlonal sums as 
may be nec-essary to complete such rebuilding and repair. 

7 .2 Damage to Two or Mo{e Units or . .C.gmr;non Ar~a. If such 
damag:e extends to two (2) or more Un~ts or extends to any part 
of the Common Area, then and tn thin event: 

;;::i,!.v:~;j~~e {~~~~t:~·ft:::,:::t· ::;s,:·;::r~,r~~·e;:~tu:l1d::;~·~:;: 
damaged prciperty to its original design and speolficatlbns, the 
insurance proceeds shall be paid· to the Association,. and the 
Board shall thereupon contract to repair or rebuiJd the damaged 
portions of the Project, including all Units, and the Common 
Area so damaged. In the event the insurance proceeds are 
insufficient to pay all of the costs of repairing and/or rebuilding, 
then the Board shall levy a special assessment against all Unit 
Owners, pursuant and subject to the limitation contained in 
Section 6.6, to make up any deficiency. 
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7. 2.2 In the event that the amount available from such 
insurance proceeds is less than eighty-five percent (85%) of the 
cost of repairing or rebuilding, then such insurance proceeds 
shall be paid to a bank savings and loan association or trust 
company designated by the Board. Said funds shall .be held for 
the benefit of all Unit Owners and their mortgagees, as their 
respective interests shall appear, pursuant to an insurance trust 
agreement consistent with the provisions of this Declaration, 
approved and executed by the Board. The Board shall obtain 
bids from responsible contractors to restore the Project, 
including all damaged Units and all damaged Common Area, to 
its condition immediately prior to such damage or destruction 
and, $halt,. as .soon ~s possible, call a special rneeti'ng ·oJ the 
A$S:0clation Members and all first mortgagees. -of re:eord to 
con·sider such bids. At such special meeting,-·-the MembEH-s shall 
accept or reject such bids by a vote of sixty percent {60%} of 
each cl.ass of Members and seventy-five percent (75%) of the 
first mortgage-es attending s-uch meeting. 

In the event a bid is accepted, the Board shall levy a speGial 

. :::.:s·~:n:ri!!::~ti:!.:~q~~1!t0a:;~ r:e~;:~i.~~!0 t!:ZI\~:l:n;; 
pr.o.cr:If!'qt:si 'i1ind the ·:co'nt-a:6t prJ6~:: fci r s uqh _te:pair :or t~P.:,H~lng; · All 
iri·lSu-ra"i'1ce proceeds, frfr;.fu:ding any subject to· Hens dffrion:g:agees 
or benefic.iari-es of deeds· of trust, shall be use,d for such 
rebuilding or repair. If any bid shall be accepted to repair or 
rebuild, the contractor shall provide a completion bond naming 
the Association and eac-h Unit Owner as Beneficiaries. 

In the event all bids are rejected, the Board shall recommend 
such alternative reconstruction of the damaged or destroyed 
improvements ar a :lesser cost_ as it de-ems reasonable or 
adequate, which alternatives shalt be placed ·to bi:d and voted 
up-on as . previously -provide<::!-. In the event that no such 
alternatives are· accepted by the Unit Own-ers and first 
mortgagees, the Board is hereby empowered, as the agent for 
all Unit Owners, to sell the entire Project, including all Units and 
the Common Area in its then present condition, on terms 
satisfactory to the Board. In the event of the sale of all Units 
and the Common Area, proceeds from such sale and insurance 
proceeds received by the Association on account of the 
destruction of the Common Area shall be distributed by the 
Association among Unit Owners and their respective mortgagees 
according to the respective fair market values of the Units at the 

-------,.--.. ·,w----- . -~-----•---'"·--~---
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time of the destruction as determined by an independent 
appraisal. 

7.3 Condemnation of Common Area. If at any time all or any 
portion of any Common Area, or any interest therein, shall be 
taken for any public or quasi-public use, under any statute, by 
right of eminent domain or by private purchase in lieu of eminent 
domain, the entire award in condemnation, to the extent such 
award is not apportioned among the Owners by court judgment 
or by agreement between the condemning authority and each of 
the affected Owners in the Project, shall be paid to the holder or 
holders of the fee title to such area and their respective 
beneficiaries or. mor1gagees as their interests may appear 
according to the respective fair market values of the Units at the 
time of the destruction, as determined by independent appraisal. 
Any such award to the Association shall oe deposited into the 
operating fund of the Association. The Association shall 
represent the interests of all Unit Owners in any proceedings 
relating to such condemnation to the extent such Unit Owners 
have any interest in the Common Area. Each Unit Owner, by 
accecpling a det:il'J\to his yrnt, appoints the Associ<'lti9Jlto.c1ct as 
his Attorney,ih-fact In c.onnection with such re.presentation. 

7.4 Aopralsals.. Where the provisi6ns of thts Article tequire an 
independent appraisal of property, said appraisal shall be made 
by a qualified rear estate appraiser with an M.A.!. certificate or 
the equivalent, which appraiser shall be selected by the Board. 

7 .5 Sale of Entire Proiect. In the event of the sale of all Units and 
the Common Area, proceeds from such $ale and insurance 
proceeds received by the Association on account of the 
destruction of the Common Area shall be distributed by the 
Association 1;1rnong. the Owners arid their respective rv'lortgagees 
according to th!;l respe.ctive fair matket values of th!il .Units at the 
time of the destruction as determined by an indep!clndent 
appraisai. The members of the Board are hereby authorized to 
execute and deliver, in behalf of al! of the Owners, any 
instruments necessary or required to effect such a sale or sales 
and each Owner shall be obligated to execute and deliver such 
instruments and to perform such acts as may be necessary to 
effect such sale or sales. 
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8. 1 
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MAINTENANCE OF PROPERTY 

Association Responsibility. 

8. 1. 1 With Resoect to Common Area other than ~xclusive Use 
Common Areas. The Association shall provide maintenance, 
repair, and replacement of the Common Area (other than the 
Exclusive Use Common Areas), and all facilities, improvements, 
and landscaping thereon, including private streets, walks and 
utility facilities, except for those utility facilities which are 
maintained by public or private utility companies or aaencies, 
and all other real- and/or- personal property that. may be a;c.q:uire-d 
by the· A$sO'cieit-torf;- The,Assoc-iation··'$:haU ti)rthef 'b~- (~Sp"a-nslb-le 
for providing' lighting, ~andscapt:ng; ganJ.entpg, and janit:orfal 
services for the Common Area (other than.,the Excl-usive Use 
Common Arei!s), as needed, and shall cause any and all other 
acts to be done which may be neces.sary to as-sure the 
maintenance of the Common Area (other than the Exclusive Use 
Common Areas), including painting of the exterior surfaces of 
the building_(si and sych oth~r portion$ of the Cornrnon Area 

~:~1;;~:t7o~~ea:t:_::;~!~~;e~;~t;iiit;:a,ril':a;9-th~ .. ~oard, in 

8. 1 .2 Witri Re§pect to. Ex_clu.sive Use .C9111rnon A-te§ .. The 
Association's res.ponsibHity with respect to the Exclusive Use 

- Common Areas shall be as follows: The Association shall paint 
and replace the Exclustv~_ Use Com:mon--A_rea·aaTco"nTes"'Eind 
-P·ai1o~i'.----· -The--·-·Assoc1a·t10,; s·h-ait-paTni .. ---iii'ri-a'lo"r·-si~fri'-tfi"e--·e.x1errar 
surf.e.c'tits_Qf __ each Storage Space a·nd the -tiont ·~ioo·r -of each .. Unh: 
The Association"'shail ··mii1ritaln,- re:p·a·fr'--an·d repia.ce 'the-·°E"xc1Usive 

• Use Common Area Carports. 

8.2 A.utt1orlt';l for Entrv :of Unit.or Exclusive Us:e Common Ares-, The 
· Assa-elation or its agi:!nts· rnav enter anv \),nit ·o:r any pifrtlon of 
Exclusive Use Common Area, whenever such entry is necessary, 
in the Board's sole discretion, in connection with the 
performance of any maintenance. repair, construction, or 
replacement for which the Board is responsible or which it is 
authorized to perform. Such entry shall be made with as little 
inconvenience. to the Residents as practicable and only upon 
reasonable advance written notice of not less than twenty­
four {24) hours, except in emergency situations. 

-------- -~····-~=··~~·-=-·--·--~---·····----··---~------
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Association Liability. Except as specifically provided in 
Section 8.1 .2, the Association shall not be responsible or liable 
for any maintenance, repair, or replacement of any Unit or 
Exciusive Use Common Area or any improvement thereon, 
exce-pt to the extent that the need for such maintenance, repair, 
or replacement results from the negiigence or- fault of the 
Association, its employees, contractors, or agents. 

Owner Responsibility. 

8.4. 1 With Re_~pect to Units. Each Owner shall be responsible 
for providing maintenance, repair, and replacement of his or her 
Unit or any porti_qn thereof; _inc.luding any equipment, uti-lity 
facilitie:s, and fixtures., and appliances located therein, and the 
finished surfaces of the interior walls, ceilings, -and f!oors of the 
Unit, in a clean, sanitary, workable, and attractive condition, 
subject to the provisions of this Artie.le 8. Each Owner shall also 
be responsible for the cleaning,_ .... maintenan.c.~, repair, and 
repl1icetn~r'!t q_f.all _ir)1€lJ.iQr_Ji6~-~ixi~rior doJrs {excl:ipi"a's .pra'vided 
in"Se.c·ti-ons 8.1.1 and 8.1.2 abovei·.-wfnd'ows, and glass S;erving 
his .or her Unit. Ea{:n o·wn-er··$hall further tle r-eis:p.c}nij}ti)'}~i for 
prqv,i;dih:9 tttairrtena;nce, re}J~ir, -~.nd repllH?eriie:ht blft}e}/1.t:ttrn.al:-

~=t~!~~:~r;t~;~~t:~·~~~c\h&bi:t~::~ · :;~;~t~::.i~~:d¥~!-lf&~~~t~-
including, without limitation, g.arba-ge disposals, hot water 

. heaters, ranges, refrigerators, freezers, dishwashers, and other 
kitchen appliances, washing machines, dryers, light fixtures, 
heatJ_~g, ventilating and air conditioning units, condensers and 
equipment, light bulbs and light fixtures, plumbing facilities, 
showers, bathtubs, sinks, toilets, fireplaces (firebox.es) and 
flues; telephone facilities, and any other accessories within the 
boundaries of the Unit.· The prov!sions of this Subparegraph 
$.4, 1· !:ih8'rl not be C.Qnstruec:i to p-ermit any interference with or 
damage to the strue-tur-al integrit,y.-of any building. 

8.4.2 With Respect to Exclusive Use Common Area. Except as 
expressly provided in Section 8.1.2, each Owner shall further be 
responsible for providing maintenance, cleaning, upkeep, repair, 
and replacement of any Exclusive Use Common Area which is 
appurtenant to his or her Unit, including without limitation any 
~?_1-9_9~.YL.E.•U.!Q, §p_q/oc St9r~9~- §p§ce, which has been assigned 
to such Owner and including any landscaping located within 
such areas. All planting and landscaping in Patios or Balconies 
to which the Residents of a Un1t have been assigned or granted 
a right of exclusive use shall be installed and maintained by the 
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Resident of such Unit at the Resident's expense in conformity 
with plans approved by the Board. 

Interior Decorations. Each Owner shall have complete discretion 
as to furniture, furnishings, and interior decorating of the interior 
of his or her Unit and shall have the exclusive right to paint, 
plaster, panel, tile, wax, paper, or otherwise refinish and 
decorate the interior surfaces of the walls, ceilings, floors, and 
doors bounding his or her Unit, and to substitute new finished 
surfaces for the finished surfaces existing on said walls, ceilings, 
floors, and doors, including, without limiting the generality of 
the foregoing, S·Ubstitution of paint for paper or pap·er for paint, 
s1..1bstitution of. any wpe of panel for pl-aster. or- pl-aster for 
.paneling,. sub.siifution ·of tile for paneling or pane.Hng for tNe, or 
substitution of wood for linoleum or t_ile or of UnOlei.1rn or tile for 
wood; provided that no Owner shall do anytl"i°ing in or .about his 
or hef Unit that will affect the structural inte.grity of the building 
in which it is located, and provided .further that windows sh.all 
be covered only by drapes· or shades and shall not under any 
circumstances be painted or covered by foil, ca-rdboard, or other 
similar m-a-teri~ls. 

~oe,:;~~:(~~t~;h:~t~~e~:;!~-a~~i~~=~,a~~:~ ~~:'a!~.:s:;:~?i:~!;~~~~ 
which is the.re.sponsibBity of.an Owner, is nec.essary to preserve 
the appeara-nce and value of the property within the Project or 
any portion thereof a.nd may notify an Owner of the work the 
Board deems necessary. In the event an Owner fails. to perform 
such work within sixty (60) days after notification by the Board 
to the Owner, the Board may, after written notic.e to the Owner, 
and the right of a hearing before the Board, cause such work to 

· be done and cha:rge the cost thereof to the Owner as a 
Rei-mhu:rsem.ent -Asse-ssment. 

O'wner.L_i.abiHty .. ln the event the need for any maintenance, 
·repair, or replacement is caused by the willful or negligent act or 
omission of an Owner or an Owner's family, tenants, contract 
purchaser, guests, invitees, or household pets, the cost of such 
maintenance, repair, or replacement, including the cost of 
materials, labor, supplies, and services shall be charged to, and 
paid by, such Owner in the form of a Reimbursement 
Assessment. 
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ARTICLE 9 

9.1 

RIGHTS OF TRUST DEED BENEFICIARIES 

Limitations. Unless the prior written approval_ of fifty-one 
percent (51 %) of the Beneficiaries and sixty-seven percent 
(67%) of the Beneficiaries holding first ·deeds o·f trust or 
mortgages to Units owned by Unit Owners other than Declarant 
is first obtained, the Association shall not be entitled to: 

9. 1.1 Abandon or terminate the project, except for 
abandonment or termination as provided by s_tatute in the case 
of substamial destruction by fire or other casuaJtv or in the case 
of taking by condemna_tion or "eminent domain"; 

' ' .' ' 

9. 1.2 Amend any prov-i!lion- of th-i's Pet!arntion ·or the Bylaws of 
the Association gove-rning the foNowing subfects: -

( 1) Percentage interest of the Unit Owners in -the 
Common Areas of the Project or the relative 
internst or oqHg:i';ltions of the Unit Own~.r~_-_for the 
r;,urpo_se>~f t~V'.\it~·gc.~ii~·~ssm;¢nl~-: :o~·,:h~'t·g~s-; __ 

(21 . 'th.'e· fund:.~ment~l ~ur:~ht:e;:.f~r i11J6'6\ii'~;ij:-:#ft>j~ct 
was created; 

(3) Voting procedures or rights; 

(4) Assessments, assessment liens or subordination 
thereof; 

(5) Reserves for repair and replacement of the 
Common Area; 

{6} Property maintena:nce obfigiitions; 

(7) Casualty and liability insurance or fidelity bonds; 

(8) Reconstruction in the event of damage or 
destruction; 

(9) Boundaries of Units; 

{ 10) Rights to use the Common Area; 
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( 11 l Leasing of Units; 

{ 12) Annexation; and 

( 13) The provisions of this Article 9 or of Section 6.14 
of this Declaration, or any other provision of this 
Declaration which is expressly for the benefit of 
Beneficiaries. 

9. 1 . 3 Effectuate a decision to terminate professional 
management and assume self-management of the Project; 

9.1 .4 Chang,_ the pro. rata -interest_ or obl}_gc1tiqn of any 
individual ContlorhJnb:frn for -the 'puqJose, oJ: fH' -le\ry-ing 
asses:sme-nts or c-haiges or aH-ocating. distril,}titions of ha2-ard 
insurance proceeds ·or condemnation awards; or !ii) determining 
the pro rata share of ownership of each Unit in the Common 
Area; 

9.1.5 Partition or subdivide a-ny Condominium; 

::=~:~~t~;tirSC=t: 
cbn-sls.t:ent with the int.ended use of the Common Area by the 
Condominium Project shall not be deemed a transfer within the 
meaning of t~is clause); 

9. 1 . 7 Use hazard insurance proceeds for losses to any Project 
property (whether to Units- or to the Common Area) for other 
than the repair, replacement or reconstruction of such Project 

·property. 

9.2 -Partilio.p _of Uoit. No Unit -~hall l)e p~rtitiooed or subtlivided 
Wi:t:Mout the prior written approval of the Beneflciartes··of Sa.id 
Unit. 

9. 3 Books. Any Beneficiary will, upon request, be entitled to inspect 
the books and records of the Project during normal business 
hours; 

9.4 Notices. Any Beneficiary will, upon written request, be entitled 
to receive: 

36 



1422137.5 

9.4.1 Financial Statements. An annual unaudited financjal 
statement of the Project within ninety (90) days following the 
end of any fiscal year of the Project, provided, however that any 
Beneficiary shall be entitled to have an audite-d statement 
prepared at its own expense if one is not otherwise c1vailable. 

'· 

9.4.2 Meetings. Written notice of all meetings ·of the 
Association and shall be permitted to designate a representative . 
to attend all such meetings. 

9.4.3 Default. Written notification from the Association of any 
default by the mortgagor of any Unlt in the PE!rformance of such 
mort.gi:\gor's_ obligations. 1.:1nder the Declaration, the Artides or 
Byfaws Which is ·not bJred within sixty (60) d'a-ys. 

9.4.4 Lap.s_e 9f 1nsuranc;:e. Written noti'ce of any lapse, 
cancellation, or material modification of any insurance policy or 
fidelity bond maintained by the Association. 

9.5 Dafl'lage or Destryction. In the event of substantial da-niage to 

~fftikliJl:~!;•1 
Uni.t_or other party tQ priority over such Beneficiary with- respect 
to the distribution to such Unit of any insurance proceeds. 

9.6 Cgnp~_rnnatioo. If any Unit or portion thereof or the.Common 
Area or any portion thereof is made the subJect matter of any 
condemnation o-f eminent domain proce-eding or tS otherwis.e 
sought to be acqutred by a c-ondemning authority, then the 
,Beneficiary on a Unit wiH be entttled to timely written notice of 
anv-·sti:c,h·.pro~e-eiitrg., :ii)r<µ,r,opp$ed acqui·s.ition, irnd no .provision 
otar,y'd®umeht e:St1:ibUthit1JJ the PmfEfot will enti,t:J~ ;t.he,:9w.ner 
of -a Jil¥1 if ·or othe'r tt~rty -to· priq rJty over s Uch Beneficiary with 
respect to the distribution to such Unit of the proceeds of any 
award or settlement. 

9.7 Right of First Refus9!. The right bf an Owner to sell, transfer or 
otherwise convey to the Owner's Unit will not be subject to any 
"right of first refusal" or any similar restriction in favor of the 
Association now or hereafter cont-ained in this Declaration, the 
Articles, the Bylaws or the Association Rules. 
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9.10 

9:11 

ARTICLE 10 

10.1 
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Leases. With the exception of a lender in possession of a 
Condominium following a default in a first mortgage, a 
foreclosure proceeding or any deed of other arrangement in lieu 
of foreclosure, no Owner shall be permitted to lease this Unit for 
transient or hotel purposes. No Owner may lease less than the 
entire Unit. All leases must be in writing and be exp.ressly 
subject to this Decl-aration and to the Bylaws. The breach of 
any provision hereof or of the Bylaws shall be a default under 
the Lease. 

Fore!:,losure. Any Beneficiary who comes into possession of the 
Unit by virtue of a foreclosure of the mortgage or any purchaser 
at a foreclosure $-$.{e,-'will take the Unit free qf arw ¢:liims for 
ur,paid A~$8Ssnien:ts·.and ohafged ag-ain-st the Unit which a_ccrue 
P'rior to the time such ·Bi:meticia-:ry comes into ·-posses$kln of the 
Unit, except for claims for a pro rata share of such asses,sments 
or charges resulting from a pro rata reallocation of such 
Assessments or charges to all Project Units including the 
mortgaged Unit. 

·}~9,:t,~~=~: 
matfrt:~M{in'c:'e'·ot·t-nrise.·ffd:trltfns·of'tlie Corn:ftfoh'"Ati:iftfhit·tnust 
be-replaced.on a periodic basis; such:charges shall,be funded by 
regular monthiy as-sessments of Unit Owners rathe.r than by 
special assessments, provtded, however, this provi.slon ·shall not 
in any way limit the Board's power to lm:pnse Special 
Assessments or any other Assessment as provided in this 
Declaration. 

Manage~ent. Any agreeme-m for professional management of 
the. Pf6J¢:Gt . or a,r1y . ·cpntract providing for servicrfs of 'the 

::t~~tTt~i:eij-1~:lt~:;ep!:1 ot~~h~~;~;b: d~~~ !:it!::r~::tee~ 
· without payment of a termination fee, and the term of any such 
contract shall be exceed one (1} year, ren_ewable by agreement 
of the parties for successive one-year periods. 

ARCHITECTURAL CONTROL 

Submission of Plans and Specifications. Except for 
improvements made or constructed by or on behalf of the 

------,-----------···· ,.-. ' ... ________ ,__., __________ ,_ __ -----
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Association, no building, fence, wall, obstruction, balcony, 
screen, pa-rio cover, tent, awning, carport cover, improvement 
or other structure of any kind or any. landscaping shall be 
conimenced, erected, painted, or maintained within the Project, 
nor shall any exterior addition to or change or aJteratipn therein 
be made, until the plans and specifications showing the nature, 
kind, shape, color, height, size, materials, and lo.cation of the 
same shall have been submitted to and approved in writing by 
the Board as to quality of workmanship and design, harmony of 
external design and location in relation to surrounding 
structures, topography, and finished grade elevation. 

10.2 R_ules. The. Board. may~ from time to time, adopt, amend, ;;ind 
repeal rules· and· r•g;!)tati:6ns to -be known a:S ''Archite-ctural 
Rules.'' Sald Rtr.te,s: shaH ·interpret and implement the provisions 
of this Article 10 by setting forth the standards and procedures 
for Boa~d review and guidelines for architectural design, 
placement o-f -buildings and other structures, and landscaping, 
color s·chemes, exterior finishes and materials, and ·similar 
features which are r\9commend·ed for use in the Project; 
prov-id;ir:,¢1, howeveJ, _that s·.atd. Arghttec·tural Hutes, §h~H rrot be in ·g::it?!~. of the minltntJrn . ·s·t~l'.l<:1-ards· n,i,q,1:Hr~d- :·ti:y. this 

10.3 AgpUe;~tion .. Any Owner proposing to perform any work of any 
kind whatever, which requires prior approval pursuant to this 

· Article 10, shall apply for approval by notifying the Board, in 
writing, of the nature of the proposed work and furnishing such 
information and documentation as the Board mey require. 

10.4 Grant of 8omoval. The Board shall grant the requested approval 
: only if: 

(a) 

(b) 

(cl 

The- Owner"shQH have compJ-ied with the. provisions of 
Section 1 b.1 above; 

The Board shall find that the plans and specifications 
conform to this Declaration and to the Architectural Rules 
in effect at the time such plans were submitted to the 
Board; and 

The Board shall determine that the proposed 
improvements would be consistent with the standards of 
the Project and the purposes of this Declaration as to 
quality of workmanship, design and materials, as to 
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harmony of exterior design with the existing structures, 
and as to location with respect to topography and 
finished grade elevations. 

10.5 Form of Approval. All approvals and rejections of requests for 
approval shall be in writing; provided, however, th_at any request 
for approval which has not been acted upon within forty~five 
(45) days from the date of submission thereof to the Board shall 
be deemed approved. 

10. 6 Cornmencernent. Upon receipt of approval pursuant to Sections 
10A and 10.5 above, the Owner shall, as soon as pr~cticable, 
satisfy all co,nditions thereof and dHige.ntly pro-ce·~d wtth the 
c()m'mence-i1i~ht ahd completion -- . of ' all co:nsituction, 
reconstruction:,-re,finishtng, alte.r-&ti.on-s, and excavations-pursuant 
to said approval, said commencemen-t to occur, in all cases, 
within ninety (90) days from the date of su·ch approval. If the 
Owner shall fail to comply with thls paragn;ph1 · any approval 
previously given shall be deemed revoked unless the Board, 
upon written req,u:e,,st of the Owner maoe prior to-the .expiration 
of said ninety J$Ql d_ay pe,rio:i;t, e·xt~nds th.e tinJtt _for $uch 

i~!!!:!~~1£-~!l;Er;lt~ 
g:ra.r:ited. -

10.7 Comple.tio.n. The Owner ·shall, in any event, complete the 
construction, reconstruction, refinishing, .,or_ alteration of any 
such improvement within one { 1) year after commencing 
construction thereof, except and for as long as such completion 
is rendered im.possib-le or would result in great hardship to the 

, Owner due to strikes, fires, national e·merg-encles, natural 
Gt1.1ta:rnttitls, or other su-p.e-rvenin€J fotbes. beyond the ooritr·<;ll of the 

~:{i!~ 0{o~~ :::;~ard1s~~n°p%:~e:at~ :~d~~:~'?e:~~;h \~: 
provisions of Section 10.12, below, as though the failure to 
complete the improvements was a non-compliance with 
approved plans. 

10.8 Inspection. Inspection of work and correction of defects therein 
shall proceed as follows: 

(a) Upon the completion of any construction, reconstruction, 
alteration, or refinishing of the exterior of any 
improvements, or upon the completion of any other work 
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for which approved plans are required under this 
Article 10, the Owner shall give written notice thereof to 
the Board. 

(b} Within sixty (60) days thereafter, the Board, or its duly 
authorized representative, may inspect such,improve_ment 
to determine whether it was constructed, reconstructed, 
altered, or refinished to substantial compliance with the 
approved plans. If the Board finds that such 
construction, reconstruction, alteration, or refinishing was 
not done in substantial compliance with the approved 
plans, it shall notify the Owner in writing of such non­
compliance within _such sixty {60) day pe-riod, spe_cifying 
part-i:e-uiars. of no:n-comp_liarfr;e and shall' re-qtl:lre· th:'8 ·nwrt:er 
to remedy such non-co.mpJiance. 

(cl If the Owner shall have tailed to remedy such non­
compliance upon the expiration of thirty {30) days from 
the date of such notification, the Board shall then set a 
date on vvhich a hearing before the Board shall be held 
reg8'rdtng the at!etted npn-co.rnp-H9nC·e.. The h~:ii/jfJr:t,Q'- date 

~irt:r~r:d£!~~-~ 
ten ( 10) days in advance thereof by the Board to the 
Owner and, in the. discretion of the Board, to any other 
interested party. 

{d} At the hearing the Owner and, in the Board's discretion, 
any other interested person, may present information 
relevant to the question of the aJleg·ect· non-compliance. 
After consi.derlng {lll such information, the 8.oard s·hal.l 
determine wh'etliJ»'r there is a·non.-compl-Jance, end;, If so. 
the\-Q~t~t.e t};Jet~~f ·ang· th.e -estimated CQ$l of -C.or-rep.tlflg or 
removing· the_ $-8ft1.e. If a- non•co,tnpltance e,;1d$ts, -the 
Board sha0li require the Owner to remedy or remove the 
same within a period of not more than forty-five (45) 
days from the date of the Board's ruling. If the Owner 
does not comply with the Board's ruling within such 
period or within any extension of such period as the 
Board, in its discretion, may grant, the Board, at its 
option, may either remove the non-complying 
improvement or remedy the non-compliance and all 
expenses incurred in connection therewith shall be 

-------------- --------·---~----·· 
142287 5 41 



10.9 

142287.5 

:···:··:··:···.::: ·.·-··.········.::··:·.······:,.····; 

-.~g;~1;tt&E/\:X£-<t~.J/~~-?->+ 

assessed against the Owner as a Reimbursement 
Assessment. 

(e) If the Board fails to notify the Owner of any . non­
compliance within sixty {60) days after receipt of a notice 
of completion from the Owner, the improvement shall be 
deemed to be in accordance with the approved plans. 

Preliminary Approval. Any Owner proposing to construct 
improvements requiring the prior approval of the Board may 
apply to the Board for preliminary approval by submission of 
preliminary drawing.s of the propqsed improvements in 
accordanp·e with the Architectural Rules. The .. putp:ose of tt)e 
'prelifflii'llfttY'a:pprovaJ tit~QC·etfµ:re Js 'tb aUciW ·.a.fi Owoet_ prdpti~fr+g 
to mak~ SUb$t.antiai ·improvements an OP-P.Ortunlty to Oi>tain 
guidance concerning de-sign considerations before expending 
substa-ntial sums for plans a-nd other exhibits required to apply 
for final approval. Ap.plication for preliminary appro-val shall be 
c@nSFtlere-d. and disp.o,sed of as fol·lows: 

(a) iilil$1S~;1:1& 
ahd_ characteristics· are shown by the preliminary 
appHcatlon, would be entitled to a final approval on the 
basis of a full and complete application. In granting or 
denying approval, the Board may give the applicant such 
directions concerningthe form and substance o-f the final 
application for approval as it may ·deem proper or 
desirable for the guidance of the appl-icant. 

(b) Arw preJi!'frinery- approval g:ra-nted by the Soard shall be 

:!e~!:~:,~~~!:1 u;:;;:~!!o~!~!~.fr;:·~h;pfid!ii:; 
for final ap:proval which consi"sts of J)ropo.sed 
improvements in accordance with the provisions of the 
preliminary approval, and is otherwise acceptable under 
the terms of this Declaration, shall be approved by the 
Board. 

(c) In no event shall any preliminary approval be deemed to 
be an approval authorizing construction of the subject 
improvements. 
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10.10 Non'."Waiver. The approval by the Board of any plans, drawings, 
or specifications for sny work done or proposed, or for any other 
matter requiring the approval of the Board under this 
Declaration, shall not be deemed to constitute a waiver of any 
right to withhold approval of any similar plan, drawing, 
specification, or matter subsequently submitted for approval. 

10. 11 Estopgel Certificate. Within thirty (30) days after written 
demand is delivered to the Association by any Owner, and upon 
payment to the Association of a reasonable fee (as fixed from 
time to time by the Board), the Board shall cause to be recorded 
an estoppel certificate, certifying (with respect to any 
Cond.ominium of said -Owner) that as of the dat~ thereof, either: 
(0 aH imptove:rri.ents 'made· and other work completed t:)y ·said 
Owner comply with this Oedaration, or (ii) su,ch irnp.rove-ments 
or work do not so comply, in which event 1:he certificate shall 
also identify the non-complying improvements or work and set 
forth with particularity the basis of such non-compliance. Any 
purchas.er from the Owner, or from anyone deriving any interest 
in .a Condominium through him, shall be entitled to rely on said 
ceqificfat~ with r-~s·pec.t· to the mattet;s thereln set forth, s.uch 

~:~:::':::~:~n}u:~::i;!~: ts~i=i:1e:~Y t~~e:::to:~-~;i~;h at~~.~~1 

10.12 N~gti_ce 9f N-onqpmplia.nce. If any improvements are installed 
withln the Proje·ct that are not in conformance with this 

-Declaration, the Association is authorized to record or cause to 
be recorded against the Owner's Unit a Notice of 
Noncomptiance which shall provide: (i) a legal description of the 
Unit affected, (ii} the name of the record Owner as most recently 
reported to the Association, and {iii} a description of the general 
:nature of th.e noncompliance. If and when such Unit is brought 
.into compHance with this O'.eclaratlon, as determined by th-e 
Board, ·the Associa-ti<>-li shall· record or cause to be recorded an 
Estoppel Certmcate in ac·cordance with Section 10.11. 

10.13 Uabjlity. Neither the Board nor any member thereof shall be 
liable to the Association or to any Owner for any damage, loss, 
or prejudice suffered or claimed on account of: (i) the approval 
or disapproval of any plans, drawings, and specificatjons, 
whether or not defective; (ii) the construction or performance of 
any work, whether or not pursuant to approved plans, drawings, 
and specifications; (iii) the development of any property within 
the Project; or (iv) the execution and filing of an estoppel 
certificate pursuant to Section 10.11, whether or not the facts 

-----~-·-~-----------·-···· 
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therein are correct; provided, however, that the Board or such 
member has acted in good faith on the basis of such information 
as may be possessed by it or him. Without in any way limiting 
the generality of the foregoing, the Board or any member thereof 
may, but is not required to, consult with or hear the views of 
the Association or any Owner with respect to any plans, 
drawings, specifications, or any other proposal submitted to the 
Board. 

10. 14 Compliance With Governmental Reguirements; The application 
to the Association and the review and approval of any 
proposals, plans, or other submittals shall in no way be deemed 
to be satisfaction of or compliance with any building petmit 
process or any other governmental requlremetrts, the 
responsibility for which lies solely with the r.espective Owner. 

ARTICLE 11 ENFORCEMENT 

11.1 Violations as Nuisance. Every act or omission constituting or 
result1hg in~ yl6Ja}ioM Q(t;1Ay of the provislpns Of the ®oyerning · 
D0cum.0nts shall be QE:remed tO constitute;. a nqis$f'1(;€ and~ in 
aciqltTpn·to any ·otheiferrie.tHes V\Jchii;h· may .·.be ~y~it~t)Je, such 
nuisance may be abate.d br enjoined by the Assoclatihn or its 
Officers or Board of Directors or by any Owner; provided, 
however, that the Board shall not be obligated to teke action to 
abate or enjoin a particular violation if, in the exercise of its 
discretion, the 6oatd determines that acting to abate m enjoin 
such violation is not likely to foster or protect the interests of 
the Association and its Members as a whole. 

1 i .2 Viol~tioo 9f Law. · Any violation of a state, municipal or local 
!pw, prdlnance or regulatron pertaining to the ownership, 
occupancy, or use bf any. property within the Projectls hereby 

declared to be a vlolatinn of thls Declaratio,n and subject to any 
and all of the enforcement procedures set forth herein. 

11 .3 Owners' Responsibility for Conduct of Others and Damages. 
Each Owner shall be fully responsible for informing members of 
his or her family and his or her tenants, contract purchasers, and 
guests of the provisions of the Governing Documents, and shall 
be fully responsible for the conduct, activities, any Governing 
Document violation of any of them, and for any damage to the 
Development or the Association resulting from the negligent or 
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11.4 

11.5 

intentional conduct of any of them or any household pets. If a 
Condominium is owned jointly by two or more persons, the 
liability of each Owner in connection with the obligations 
imposed by the Governing Documents shall be joint and several. 

No Avgidance. No Owner may avoid the burdens _or obligations 
imposed by the Governing Documents through non-use of any 
Common Area facilities or by abandonment of his or her Unit. 

Rights and Remedies of the Association. 

11.5. 1 Rights Cumulative. The Association, its Directors, 
OfficEHs, or agents, a,,1-d any Owner shaM have the right to 
enforce· any ·ahd' atr -pr6vis·ions of the Gove-.r-ning Oocum~rtts by 
any proceeding at law or in_ .equity, or thrnug.t, the wse of s,uch 
other remedies as are available _and d-eemed·"appropriate by the 
Board. Each remedy provided is cumulative and not exclusive. 

11.5.2 tylember Ngt Jn t,J,pod $tan~ing. Upon a deterhli·nc:1!tion by 
the Board of -Dirnctors, after prior notice tq the affected M:einber 

EIEsr&~~s~e!ti@~1! 
Member.in (.;ood Standing. Such Member shall be dee.med to 
remain in-that status until such time as the Boa-rd she-II determi-ne 

- in writing that the violation which resulted in the Boa_rd's 
determination has b-een cured or remedied or, on some other 
basis as in the judgment of the Board is just and proper, that 
such Member shat! again be deemed to be a Member in Good 
Standing· of the Assocretion. 

, 11.-5.:, l.fflg,gs:iti_on,.of §,B:Q.cJio.n§. n, the event of a breach or 
infniotjo~ o·f c1ny p·f-ov1$JQn- ·of -t-h~ '3overning Doc.ument~:-J~.,y a-n 
Owner, i1'.1eitibet~ .of ah: O-wner'$ family, or hls or he,r--ten,ants, -
contract purchasers, or guests, the Board shall have the power 
to impose a sanction against the Owner who is responsible as 
provided in Section 11 .3 for such breach or infraction. A 
sanction may include, but shall not necessarily be limited to, the 
imposition of a monetary penalty andior the suspension of an 
Owner's rights as a Member of the .Association, including an 
Owner's voting rights or an Owner's right to use the recreational 
or community facilities on the Common Area. Imposition of a 
sanction shall be effective only after notice and an opportunity 
for hearing as provided in the Bylaws. Any monetary penalty 

___ ,,,_,, ____ , ____ ~·····---------~-------·-~------------·· -~--
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imposed pursuant to this Section shall not exceed the amount 
for each violation, as set forth in the Bylaws. The payment of 
any such monetary penalty may be enforced as an· Enforcement 
Asse::;sment as provided in Article 6 as well as in any manner 
permitted by law. Further, each Owner shall be obligated to pay 
Reimbursement Assessments levied by the Boar~ for 
reimbursement of any costs incurred by the Association relating 
to violation of any provisions of the Governing Documents by 
such Owner's family, tenants, contract purchasers, guests, pets, 
or other invitees. 

11.5.4 lnadeguacy of Legal Remedy. Except for the non­
payment of any A!i$¢s-sment levied pursuant to the provisions of 
Article: 6 of this·Ff·its-t·R~$tated.De•ctaration., it is· hereby cteclared 
that a remedy at law to re.Cover (:!arilages fQr a defa-U.lt. in the· 
perform2:ince of any of the terms and provisions of any of the 
Governing Documents or for the breach or violation of any such 
provisions is inadequate and that the failure of any Owner or a 
member of the family of any Owner or an Owner's tenants, 
guests, or household pets or any other occupant or user of any 
of. the.prqp~r\y ·w-itf)tn tJ1e ProJec.t tq {:orqpJy vvi.1h--~ny pro.vi~ion 

fJ9i£!fiE!flii!;l~~~?tuf!!¥;1 
interest. 

11.5.5 !:.imitation on Oisdgl.inary Rights. Tht:! Association shall 
not have the power a-nd authority to cause a forfetture or 
abricigment of a Member's right to the full use and occupancy 
of his or her Unit as the result of the faHure by such Owner, 
members of such Owner's family, or his or her tenants, guests, 
invitees or household pets to comply with any provis.ion of the 
$.·ov~=rning .b<:Jcur:nents. except ·· where s·uch forf~"iture or 

~::::dpt~~i~:~H~o11~~~.e:u:e~i:1ot~~rl~i~!:~~t of ~n ~a:~:\1!~ 
proceeding, o·r a foreclosure or sale under private p·ower of sal·e 
for failure of such Owner to pay Assessments levied by the 
Association pursuant to Article 6 of this First Restated 
Declaration. The provisions of this Section shall not affect the 
Association's right to impos·e fines or monetary penalties or to 
suspend an Owner's membership rights, as provided in the 
Governing Documents. 

Disciplinary Rules. The Board or a committee appointed by the 
Board for that purpose may adopt rules and regulations that 
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further elaborate upon and refine procedures for conducting 
disciplinary proceedings and otherwise imposing sanctions upon 
Members of the Association for violation of provisions of the 
Governing Documents. Such rules, when approved and adopted 
by the Board, shall be deemed to be a part of the Association 
Rules provided for in and constituting a part of the Governing 
Documents. 

11. 7 Emergenc'[ Situations. The following shall constitute emergency 
situations: (i) an immediate and unreasonable infringement of or 
threat to the safety or peaceful enjoyment of Residents of the 
Development, (i·il a traffic or ·fire hazard, (iii} a threat of material 
da_mage to or destruGtlon of the Development or any portion 
th$reof~ (iv) a vio-fa-tion of any prO\il:sion of the Gove-rnlng 
Docum~nts_ that is of such a nature that there is no material 
question regarding the identity of the violator or whether the 
violation has occurred (such as pa-rking violations). 
Notwithstanding any other provistons of the Governing 
Documents, under circumstances involving conduct that 
constitutes· an emergency, the Board or its duly authorized 
agents.may -undertak~ -imrn.~diate corn~¢t1v-e or d\$:,pi;pl\-n~,{y_ a,ction 
arn:d,. Uf)-01-'l"'fe-q,u~st':o.fth~-·:owner as ld:' Whom '.s;i.ich t,{<;ttr ~:cttv• 'or 
di'sc'r~llfl,a/v: :tJ~t-lcfn: ·n~~\-~tecin :t~'k~rt, or :},n i,is- ·o~.r, · hryJ;i:.attv,e, 
!:;:,p:mJ:uri;t: a::h~,aring- 8$·: S.®n-thereaftel,as ·tea·sor;ably :ptrssH1lle.. It 
the Association acts on its own inftiative to schedule a hearing, 
notice of the date, time and location of the hearin_g shall 

. accompany the not•ce of the disciplinary action which is 
transmitted to the Owner. If the B·oard has ·not scheduled a 
hearing and the Owner desires a hearing, the Owner's written 
re.quest therefor shall be delivered to the Association no later 
than five (5) day$ following the date when the notice of the 

. Board's discipltnary a-ction is transmitted to the Owner. The 
,he-a-ring. sh1:r·ll b.e held not late-r than fifteen (15) days following 
the- date Qf.the· ·aoard's n¢:tice·· of the disciplinary action or. fifteen 
.( 15) d.a-yi' foliowlng th·e receipt of- the Owner's request for a 
hearing, whichever fs later. If a hearing is scheduled or 
requested, any sanctions imposed or other disciplinary action 
taken by the Board shall be held in abeyance and shall become 
effective oniy if affirmed at the hearing. 

11.8 Alternative Dispute Resolution. Any dispute which is subject to 
California Civil Code section 1354{b} shall be submitted to 
alternative dispute resolution procedures ("ADR") as herein 
descrlbed. The power and duty of the Board of Directors to levy 
and collect assessments through lien foreclosure proceedings 

--··-·-~--•-----.--·-----~--------·-----0,0,., ... -- ---
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shall not be subject to ADR; however, any underlying dispute 
resulting in the imposition of a Reimbursement Assessment or 
an Enforcement Assessment shall be submitted to· ADR prior to 
foreclosure upon the request of any party to the dispute. In the 
case of any claim, dispute, or controversy which is not 
otherwise subject to California Civil Cdde section 13;54{b), 
involving a sum of money not in excess of the jurisdiction of the 
Small Claims Court, any party to the dispute shall have the right 
to file a claim in Small Claims Court and have the matter 
determined therein in lieu of ADR .. 

11 .a. .1 Pro{;edure. To the extent that prior notice and an 
opponunity for a hearin-g by the Board· is req1.;Jired under the 
Gove·rning ·oocunie.nts, -such notice and ·an ·op.p-ort1;,i11ity for a 
hea.rin_g_ shall be p.riJviqed -before at1y d:isJl'UtEf is submitt..ed to 
AOR. Prior to filing an action seeking judici~I resolution of any 
dispute subject to the provisions of this Section 11.8, the 
As.sedation or any Member .who is a party to such dispute and 
Who. -desire:S to obtain resolution of S.Uch disput_e sha-11 Serve 
upon all other parties to the dispute a Request for Re,$olution. 
Th.e to.rm of th/3; R~qll~$t fQs. ft!J,so.lu.tion shc:tll cc:lof:;QrlTl to,. the 

i=:El\.ti!S'f!~~!!;;;:. 
not irgree to binding arbitration, the' matter shall be submitted to 
media.Hon, 

If a judicial action to resolve a dispute subject to the provisions 
of this Se-ction 11.8 has been comrnence-d but the dispute has 
not been submitted to ADR, then upon demand by any party to 
the a-i;;tion the dispute s.hc1l1 be submitted to ADA as provid,ed in 

, this Section 11.8 or a refcerence shall be ordered in accordance 
wit-h thij · i,rrns of ·CetHfomia- Code of Civil Pro-cedure secti'on 
6.~_~(1) or: any''st.1.qc.,s:S-0r PfQV\5-ion of I.aw;· _The proyi$ib~S,·OT this 
$e_ction t'l.$ sha-U nor.b·e deemed -to prohibit a. party 10: a dhipute 
from ·see.kiiig. prellminary or temporary injunctive reli:ef whefre 
such relief is necessary, provided that the substance of the 
dispute shall be submitted to ADR. 

The ADR process shall be completed within one hundred twenty 
I 1 20) days after the date of service of the Request for 
Resolution or after the date a court orders the dispute submitted 
to ADR or orders a reference, as the case may be. 

--~--------··-··-~----~~~-------·-···-··-··--- ---·-·-·······"'"··--·------
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11.8.2 Medi9tion. Mediation shall consist of an informal 
meeting or meetings which au parties to the dispute may attend. 
In the event any party shall fail without cause to attend and 
participate in any such mediation that party shall conclusively be 
deemed to have waived that party's right to have the dispute 
resolved through mediation. If the parties to a dispute are able 
to agree upon a mediator, the agreed-upon person shall be 
notified and, upon such person's acceptance, shall be the 
mediator for that proceeding. The costs of mediation shall be 
advanced equally by the parties to the dispute. 

The mediator shall establish the format of the mediation 
proceedings and the pro~edures to be followed. The mediator 
sha-lfh.ave the duty to S$$ess the dghts ··and obllg$tions· of the 
partie.s involved in the dtspute and shall be. entitled to interview 
the parties, ag·ents or representatives of the parties, or any other 
person when the mediator deems such an interview appropriate 
or necessary. The mediator shall also be entitled to request and 
receive copies of correspondence, records, minutes, and other 
such evidentiary documentation to assist in resolving the 
dis,pute.-. The med:ia·tor·,shaU vse his. or he.r bl3--s.t e-ffqr-tJS-·_to effect 
a ·.i:rettJement. cq:f ·,the dispute that -is h1. the ·heit int~:r,e$ef of ~II 
part"le$- involv-i:fci · · · 

The mediator. may provide the parties to the dispute with a 
recommendation as to resolution of the dispute, and the parties 

· shall be notified of any such recommendation. If a dispute is 
not resolved as a result of mediation proceedings, or if the 
parties do not agree upon a mediator, the moving party may 
proceed with filing an action for judicial resolution pursuant to 
Civil Code section 1354 • 

. 11.8.3 I\J_on-8iodjp:9A,rti.J1raiiqn. Arfy dispute submitted to non­
binding arbftra1i:o.n if'I aecqrdance with this Section 11.8 sha.11 be 
resolV~d in accord~nce with the provisfons of the Califo-rnia 
Arbitration Act (Section 1280 et seq. of the Cal"ifornia Code of 
Civil Procedure (hereinafter the "Act"]) or in accordance with 
such other arbitration procedures as may be mutually agreed 
upon by the parties. 

(a) Selection of Arbitrator. Unless the parties shall 
mutually agree to have three (3) arbitrators, there 
shall be one (1) arbitrator. If the parties are able to 
agree upon the selection of an arbitrator or 
arbitrators, such person or persons shall serve as 

49 



142287.5 

(b} 

. . .. ·-· ... ··--:-···,-, .. -.,-.. ·; 

-~;i.;~iJAft£iD~:ti;.:;p;:).,~J~~~~:~d:. 

arbitrator(s). If the parties are unable to so agree, 
an arbitrator shall be selected as provided in the 
Act or in accordance with such other procedure as 
may be mutually agreed upon by the parties. 

Governing Rµles and Procedures. The arbitration 
hearing shall take place in the County of Santa 
Clara, California, at the time and place selected by 
the arbitrator(s). The arbitrator(s) may, but shall 
not be required to, employ the applicable rules of 
the American . Arbitration Association, Judicial 
Arbitration & Mediation Services, Inc. (JAMS}, or 
another simi-lar organization- · a:s a gu.ioe. in 
condu'Cting· the arbitri:ttJ6n .p;roc,aaing~ ~t'itl shall 
have absofute discretion to deteimine .whether or - . . . . 

not and to what extent the parties shall be 
permitted to pursue dis·covery procedures. 

Arbitration shall be commenced by the personal 
delivery or mailing by registered or Ce·rtified mail of 

E:f f!i\!?nifl] 
documentary evidence, and the formal rules of 
evidence sha-11 not govern. Evidence may be 
admitted or not admitted in the sole discretion of 
the arbitrator(s). 

(c) Costs. The costs of arbitration shall be advanced 
equally by th-e parties, and the prevailing party 
shall be e-ntitled to and shell receive as part of the 
aVJard re,lrnbvr-sern1.:rnt tor all c,Q-$ts, indud,ing 

:~
0JJ:t::~;r:::ti:~V:~C:!,:;ni;~~r~e=n~-~c~o::icu:~ 

judicial · p-roceed-ing arising therefrom; provided, 
however, that the arbitrator shall have the right to 
allocate costs between the parties in such 
proportions as the arbitrator(s) shall deem 
appropriate. 

(d) Award. The decision of the arbitrator(s) shall be in 
writing. If there are three arbitrators, the decision 
of any two of the arbitrators, shall constitute the 
decision of the arbitrators, 
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11. 8.4 Admissibility of EvidenQe; disclosure. Unless mutua!iy 
agreed _to by the parties to the dispute, evidence of anything 
said or of admissions made in the course of the ADR process 
shall not be admissible in evidence and testimony referring to or 
disclosure of any such statement or admission may not be 
compelled ln any civil action; and documents prepared. for the 
purpose of, in the course of, or pursuant to ADR procedures 
shali not be admissible in evidence and disclosure of such 
documents may not be compe!led in any civil action. Nothing in 
this section shall limit the Association's ability to admit any 
other documents, including but not limited to the Association's 
Governing Documents, in any such civil action that were not 
specHically prepared for the purpose of, in the course of, or 
pursuant to ADR proced·u.res. 

11.9 Non-\Naiver. Failure to enforce any provision of the Governing 
Documents at any time shall not be deemed a waiver of the right 
to do so thereafter with respect to the same or any other 
violation of any provision of the Governing Documents. 

11. 1 O NpV,ces. Any notices req.yire,<;I or giv!;)n under this _Artic:le 11 

. ~::1~iJ1.~, :.~i;~];~;;!!~t~g~h6'.}h: ::·a;:~ ~~~:~~~::i~~o::0;:t~::.;t 
tn:~.,.-,aJieged.-vi:01a,tton-of the G~ve/ning Documents, a leference 
to the specific Governing DoCl.Jment provision or provisions 
all-ege,d to· have been violated, and the sanction, discip.Jinary 
action, or other enforcement action being contemplated by the 
Board, if any. The notice shall be in writing and may be given 
by any me:thod reasonably calculated to give actua! noti-ce to the 
affected Member; provided, however, that if notice is given by 
mail, it shall be sent by first-class mail, postage prepaid, sent to 
the most recent address for the affected Member as shown on 
the record-s of the Ass.ociation. 

11.11 §;o;s.t~ _aod .Attorneys' F.ees. In the event the Association.shali 
take any action to enforce any of the provisions of the 
Governing Documents or shall determine that any Member or 
members of his or her family or his or her tenants, contract 
purchasers, guests, invitees or household pets have vioiated any 
provision of the Governing Documents, and whether or not legal 
or judicial proceedings are initiated, the Association shall be 
entftled to recover the full amount of all costs including 
attorney's fees incurred by the Association in responding to 
such a violation and/or in enforcing any Governing Document 
provision, The remedies of the Association to recover the 

-~-- ·----·-~·~--------~--~--··---· 
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amount of such costs and attorney's fees shall include, but shall 
not necessarily be limited to, the imposition of a Reimbursement 
Assessment as provided in Articie 6 of this First Restated 
Declaration. 

ARTJCLE 12 AMENDMENT 

12.1 Procedure. This Declaration may be amended by the affirmative 
vote or written consent of Members representing at least an 
Absolute Majority, of the Members. Any amendment of the 
Declaration shall be signed and acknowledged by the duly 
authorized officer(-s) of the Association and recorded in the 
Office of the Sants: Clara County R~corde,r. 

ARTICLE 13 GENERAL PR'OVlS10NS . . . 

13.1 H~adings. The headings used in this Declaration are for 
convenrence only and are not to be used in inter_p.reting the 
meaning, of q.riy o.f. th~ 'pro.vis:fo·hs of "t'hi~ ··o'.:et;l:a)r'at.tbn, or 
oth~rw-ise. 

. . .·. . . . -.. ',, . - .. ,' ·. 

13.2 S.ever.ahiUty, The provisions of this Declaration sh:aH he- deemed 
i~depend,'nt and severable, and the inva'lldity or partial invalidity 
or unenforceability .of any provision hereof shall not invaHdate 
any other provisions hereof. 

13.3 Liberal C:onstruct.ion. The provisions of this Declaration shall be 
liberal'ly construed to effectua.t-e its purpose of fostering a plan 
of community ownership and occupancy and of rnana:g.ernent of 
the Project tor the benefit .of the co.mmunity. 

13.4 f\iu:rnbi.t;··,Gtl'\~,ir .. ·-The sin.gula-r sh~ll include the plural and the 
. pfuraHhe slnt:3uhir unless the context retruire'$ the contrary, ctnd 
the masculine, feminine, and neuter shall each include the 
masculine, feminine, or neuter, as the context requires. 

13.5 Easements Reserved and Granted. Any and all easements 
referred to herein shall be deemed reserved or granted, or both 
reserved and granted, as appropriate, by reference to this 
Declaration in a deed to any Condominium. 

------· ·--~"•--·---
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13.6 Power of Attorney. To the extent necessary to carry out and 
enforce the provisions of this Declaration, an irrevocable power 
of attorney coupled with an interest is granted to the 
Association by the Owners and each of them. 

13. 7 Term. The covenants, conditions, restrictions, limitations, 
reservations, grants of easement, rights, rights"".of-way, liens, 
charges, and equitable servitudes contained in this Declaration 
shall run with and shall benefit and burden all of the real 
property subject to this Declaration, including without limitation 
the Units and Common Areas, and shall inure to the benefit of 
and be binding upon the Owners, the Association, its .Board of 
Directors and o_fficers, and their respective .. agia.n:t.s and 
successors in inte(Et$t1. for a term 6f 30· y~·ar-s from the ·qate bf 
recordatipn of this O,eiclarati.on. Thereafte( .. ·the term shall be 
automatically extended for succes·s;lve perlods Of ten (10) yea-rs 
each, unle$s within the SP< months pri.or to the expiration of the 
initial 3-0 ye,ar term or any 10 year extension period a written 
instrument, approved by Owners entitled to vote and holding at 
lea.st a majority of the voting power of the Association, 
t~miinati-ng the etf~ctiVeoess of-. th-i~ De-ota:r~Jt(tn : ;~:-au be 

. ·.~:ib:;dJ::-n!t:ri:?iee,.':9t,·.: the C:cHinty:iRec:nrdert' bl :~~fri'.~{i· ·c1a ra 

IN WITNESS _WHEREOF, we, the Members of WILLOW GLEN 
CREEK HOMEOWNERS ASSOClATtON, constituting at leflSt sixty-seven 
percent (67%) of the record Owners. other than Declar.ant, of said 
Association, hereby affirm, a-pprove, and adopt th!3 tonig:oing Fir$t 
Restated D-eclaration of Covenants, Conditi«:ms and Restrl·ctions of 
WILLOW GLEN CHEEK HOMEOWNERS ASSOCIATION, in accordance 
wit~ Article XI, Section 11.03, of the 1984 Declaration, as amended, 
record~d on January 3, 1984, as Instrument/Series No. 7937661 in 
Sa.nta CJ,ara County Official R:eco.rds, by means- of the signatur~s of the 
P_resid.ent andiSecre,ary of Wiltow Glen-Creek Homeovvne-rs A~sociation, 
duly authori.ied by ·written consent o'f at least sixty-sev'en perce-nt (67%) 
of the record Owners, other than Dec!arant, of the Association, which 

·---------------- --"··----------~------
142287.5 53 


	Table of Contents
	Recitals
	Article 1 Definitions
	1.1 Absolute Majority
	1.2 Additional Charges
	1.3 Annual Assessments
	1.4 Articles
	1.5 Assessments
	1.6 Association
	1.7 Balconies
	1.8 Board of Directors
	1.9 Bylaws
	1.10 Carports
	1.11 City
	1.12 Common Area
	1.13 Contract Purchaser/Contract Seller
	1.14 Condominium
	1.15 Condominium Plan
	1.16 County
	1.17 Declaration
	1.18 Enforcement Assessment
	1.19 Exclusive Use Common Area
	1.20 Governing Documents
	1.21 Maintenance
	1.22 Member
	1.23 Member in Good Standing
	1.24 Mortgage
	1.25 Mortgagee
	1.26 Owner
	1.27 Parking Space
	1.28 Patio
	1.29 Project
	1.30 Reimbursement Assessment
	1.31 Repair
	1.32 Replacement
	1.33 Resident
	1.34 Rules
	1.35 Simple Majority
	1.36 Special Assessment
	1.37 Storage Space
	1.38 Total Voting Power
	1.39 Unit
	Article 2 Property Rights and Rights of Enjoyment
	2.1 Ownership of Condominium; Exclusive Easements
	2.2 Owners Non-Exclusive Easements of Enjoyment
	2.3 Delegation of Use
	2.4 Common Area Construction
	Mechanic's Liens
	Article 3 Easements
	3.1 Easements in General
	3.2 Easements of Encroachment
	3.3 Utility Easements
	3.4 Easements Granted by The Board
	3.5 Balconies, Patios and Storage Spaces
	3.6 Carports
	Article 4 Use Restrictions
	4.1 Residential Use
	4.2 Leasing of Units
	4.3 Time-Share Arrangements
	4.4 Restriction on Businesses
	4.5 Family Day Care Centers
	4.6 Community Care Facilities
	4.7 Offensive Conduct, Nuisances, Noise
	4.8 Use of the Common Area
	4.9 Hazards
	4.10 Requirement of Architectural Approval
	4.11 Sports Apparatus
	4.12 Mailboxes and Exterior Newspaper Tubes
	4.13 Outside Drying and Laundering
	4.14 Antennas
	4.15 Animals
	4.15.1 Limitation on Pets
	4.15.2 Owner's Responsibility for Pets
	4.15.3 Pet Rules
	4.16 Trash Disposal
	4.17 Construction Materials, Construction Debris
	4.18 Machinery and Equipment
	4.19 Signs
	4.20 Vehicles and Parking
	4.21 Parking Enforcement
	4.22 Carport
	4.23 Window Coverings
	4.24 Outbuildings
	Article 5 Homeowners Association
	5.1 Management and Operation
	5.2 Membershipo
	5.3 Voting
	5.4 Board of Directors
	5.5 Association Rules
	5.6 Manager and Other Personnel
	5.7 Assessments
	5.8 Insurance
	5.9 Acquisition of Property
	5.10 Capital Improvements
	5.11 Dedication
	Article 6 Assessments and Liens
	Article 7 Damage or Desctruction of Buildings; Condemnation
	Article 8 Maintenance of Property
	Article 9 Rights of Trust Deed Beneficiaries
	Article 10 Architectural Control
	Article 11 Enforcement
	Article 12 Amendment
	Article 13 General Provisions
	13.1 Headings
	13.2 Severability
	13.3 Liberal Construction
	13.4 Number; Gender
	13.5 Easements Reserved and Granted
	13.6 Power of Attorney
	13.7 Term



