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One of the central issues in public education and educa-
tion law is the methodology schools use to teach chil-

dren. At times, the method that a school or teacher selects—
or one that particular parents demand in its stead—leads to 
litigation.1 In the past, this column has addressed curricular 
controversies concerning how or what is taught,2 including 
tort liability claims of educational malpractice.3  The follow-
ing case and the accompanying question-and-answer discus-
sion provide an update on educational malpractice and 
other methodology-based court decisions.

The Case
For two consecutive school years, an elementary school 

in West Haven, Connecticut, used a responsive classroom 
method that emphasizes social skills rather than discipline 
and academics. The principal, who worked as a consultant 
to the Massachusetts firm from which the school purchased 
this method, had publicly stated that she “does not believe in 
rewarding academic excellence.”

Three parents, who each had more than one child 
enrolled in the school, objected to what they perceived as 
a disruptive and dangerous school situation resulting from 
this method’s lack of discipline. They contended that the 
resulting fear was depriving their children of a meaningful 
education comparable to that of children attending other 
elementary schools in the district and state.

When their complaints went unheeded, the parents filed 
suit in state court, claiming that the school district and its 
officials, including the principal, were liable for educational 
malpractice and intentional infliction of emotional distress. 
The trial judge granted the defendants’ motion to dismiss 
the suit, and the plaintiff-parents appealed.

Questions and Answers

What do you think the appeals court decision was in 
this case?

The appellate court partially affirmed and partially 
reversed the trial court’s dismissal of the suit.4 First, the court, 
citing the broad line of existing case law, jettisoned the edu-
cational malpractice claim as being contrary to public policy.5 
To the extent that the plaintiff-parents tried to escape this 
long line of cases by labeling the claim as negligence, the 
court concluded that the possible exception for breach of 
contract did not apply.6  

Second, the appeals court reversed and remanded to the 
trial court the claim for intentional infliction of emotional 
distress, concluding that the plaintiff had made sufficiently 
specific allegations of the requisite essentials: 

Educational 
Malpractice

1. The defendants intended or should 
have known that their conduct would 
result in emotional distress; 

2. The conduct was extreme and  
outrageous; 

3. The conduct was the cause of the 
plaintiffs’ emotional distress; and

4. The resulting distress was severe. 

More specifically, the appeals court 
viewed the combination of allegations, 

including the references to “chaos, disruptiveness, and vio-
lence” for a two-year period, as providing a broad enough 
foundation for a jury to find the conduct to be outrageous 
and causal. In remanding the case for trial, the court stated, 
“We can think of no reason why our society could or should 
countenance or suffer this type of conduct in a place of 
learning.”  

Thus, the parents’ claim for educational malpractice failed 
short of a trial but the intentional tort claim survived the dis-
missal stage, still facing slim odds of preponderantly proving 
all of the essential elements of this claim. We do not know 
whether the parents withdrew or settled this second claim or, 
if not, what the outcome of the trial was, but the legal lesson 
of the appellate decision is that educational malpractice in 
almost all cases is not a viable claim against public schools 
and that intentional infliction of emotional distress is a low-
odds alternative for curricular challenges, limited to outra-
geous circumstances.

Have there been other methodology challenges in the 
general education context?

There have been very few beyond the aforementioned7 
educational malpractice cases. In the early 1990s, the federal 
courts summarily rejected a civil rights claim that the New 
York City public school curriculum was systematically biased 
against black students.8 More recently, in response to a chal-
lenge based on the First Amendment establishment clause, 
a federal court in Michigan upheld the constitutionality of 
the Moral Focus Curriculum and related religion-oriented 
practices at a public charter school.9 Most of the related 
published case law concerns curricular materials rather than 
methods, with the courts usually similarly deferring to school 
authorities.10

Would the disposition of the parents’ claims have been 
different in the context of special education? 

The odds in favor of the parents’ intentional tort claim 
would be better only if the particular facts were specific to 
the disability status of the children.11 Even so, the judicial 
outcome of a claim of educational malpractice or negligence 
would very likely have been identical for the same public 
policy reasons.12 Although the Montana courts have devel-
oped a narrow exception based on the state’s constitution 
and limited to misplacement,13 the more likely and viable 
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basis for such claims would be the 
Individuals with Disabilities Education 
Act (IDEA),14 which provides an indi-
vidual right to “free and appropriate 
public education” (FAPE), recourse to 
an impartial hearing, and remedies of 
compensatory education and tuition 
reimbursement rather than money 
damages.15  

If the parents of a child with 
disabilities filed a challenge to the 
methodology that the district used 
for the child’s FAPE, would the odds 
be favorable for them?

Not as a general matter. Although 
IDEA cases will always depend on the 
individual child’s circumstances, the 
general posture of hearing officers 
and courts is to defer to the school 
authorities when the issue is purely 
one of methodology. Most of the pub-
lished cases to date concern reading 
methodologies for students with a 
specific learning disability16 and spe-
cialized approaches for students with 
autism.17 Districts have won the major-
ity of these cases. 

If the plaintiff was a teacher who 
had lost her job for insisting on a 
methodology different from the one 
required by the district, would the 
odds favor her on the grounds of 
academic freedom?

No. The same deference doctrine 
favors the district and the list of pub-
lished court decisions where nonre-
newed or terminated teachers have 
lost claims based on academic freedom 
and other methodology defenses is get-
ting longer.18 The limited exception is 
in religion cases, where the dispute is 
based on the district’s—not the teach-
er’s—orthodoxy.19  

Conclusion
The case law to date provides ample 

room for leadership rather than para-
noia or paralysis. In general, whether 
the potential plaintiff is a parent or 
a teacher, the odds favor the school 
authorities in cases claiming education-
al malpractice, thus providing latitude 
for principals in providing instructional 

leadership. Nevertheless, the princi-
pal must make sure that the selected 
methodology is in accord with district 
policy and does not represent offensive 
extremes, religious or otherwise. Spe-
cial education is indeed special, provid-
ing distinct opportunities for parental 
participation, team decisions, and dis-
pute resolution. 

As the illustrated case exemplifies 
and various other court decisions have 
elaborated, malpractice and related 
reactions to instructional leadership 
are a matter of perception. In the end, 
the principal has rather roomy legal 
discretion to stipulate and enforce 
pedagogical methods within the broad 
mission of the public schools. Within 
these broad legal boundaries, the con-
cerns are and should be pedagogical, 
professional, pecuniary, and—with a 
similar lower-case “p”—political.  
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