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While the Sandoval decision did not invalidate Title VI disparate-impact
regul ations—the Court concluded that the issue had not been presented to it—five justices on
the Court strongly hinted that they might vote to do so in afuture case. The Sandoval
majority noted, “We cannot help observing ... how strange it isto say that disparate-impact
regulations’ properly implement Title VI when the statute “permits the very behavior that the
regulations forbid.” The Court also noted that Title VI “limits agenciesto ‘ effectuat[ing]
rights already created by” it. See 121 S. Ct. at 1516-17, 1519 n.6, 1521. See also Thomas A.
Lambert, The Case against Private Disparate Impact Quits, 34 Ga. L. Rev. 1155, 1211-21
(2000) (discussing, inter alia, the Court’s “general rule that agency regulations may not be
more prescriptive than the enabling statutes under which they are promulgated,” id. at 1214).

Since Congress cannot transform a disparate-treatment ban into a disparate-impact
ban, see City of Boernev. Flores, 521 U.S. 507 (1997), it seemsfair to conclude that a
federal agency also lacks this authority. The Court in Boerne said that Congress' s font of
authority, Section 5 of the Fourteenth Amendment, does not give it authority to make this
fundamental transformation; a fortiori, an agency’ s font of authority, Title VI, does not give
it authority to make this fundamental transformation. See Lambert, 34 Ga. L. Rev. at 1218-
21,

Such atransformation is additionally problematic because a ban on disproportionate
effects will in fact encourage race-consciousness and disparate treatment—the very behavior
that Congress sought to ban. See Wards Cove Packing Co. v. Atonio, 490 U.S. 642, 652-53
(1989); Watson v. Fort Worth Bank & Trust, 487 U.S. 977, 992-94 & n.2 (1988) (pluraity
opinion); Albemarle Paper Co. v. Moody, 422 U.S. 405, 449 (Blackmun, J., concurring in
judgment).

Finally, to the extent that Title VI regulations are applied to states (as they frequently
are), problems are raised under Atascadero State Hospital v. Scanlon, 473 U.S. 234, 242
(1985), because Congress has not approved such incursions on state authority, let alone
approved them “unequivocally.” And were Congress to have given agencies authority to
rewrite the statute actually passed, problems are raised under the nondel egation doctrine as
well.

The justification for the disparate-impact approach in the republished guidanceisin
one sentence in Appendix B and its accompanying footnote. The sentence reads, “The
Supreme Court has consistently upheld agency regulations prohibiting unjustified
discriminatory effects.” The footnote cites three Supreme Court decisions, but the authority
provided by each is quite problematic.

Only two majority opinions are cited in footnote 5. Thefirst, Alexander v. Choate,
469 U.S. 287, 293-94 (1985), was not a case about Title VI or itsregulations; instead, it
involved the Rehabilitation Act, which the Court was at pains to assert might well give
agencies broader authority to promul gate disparate-impact regulations. The other mgjority
opinion cited in footnote 5 is Lau v. Nichols, 414 U.S. 563, 568 (1974), but thereis no
discussion in this case at all of any regulation’s validity and, in any event, when Lau was
decided the Court had not yet determined that Title VI banned only disparate treatment, so
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the divergence between the statute’ s ban and the regulations’ could not have been
authoritatively addressed.

The other case cited in footnote 5 (and discussed by the magjority in Alexander v.
Choate) is Guardians Association v. Civil Service Commission, 463 U.S. 582 (1983). But to
find in Guardians a bare magority for the proposition that agencies may promulgate
disparate-impact regulations under Title VI, one must add the opinion by Justice White to
Justice Marshall’ s dissent and to Justice Stevens' dissent (joined by Justices Brennan and
Blackmun). Four members of the Court—Burger, Rehnquist, Powell, and O’ Connor—
explicitly rejected this view. Furthermore, Justice White actually voted to affirm the holding
below denying the plaintiff compensatory damages, and aso thought that the statute itself
reaches disparate impact, so “[t] he question whether agency regulations under Title VI may
forbid only disparate impact ... thus remains open.” Lambert, 34 Ga. L. Rev. at 1207; see
also id. at 1203-25 (discussing why disparate-impact regulations are invalid under the
Court’ s precedents).

In al events, whatever tenuous authority these three decisions might have had was
snapped by last year’s decision in Sandoval (and, earlier, by the Court’s City of Boerne
decision). Clearly there are at least five justices who view the validity of disparate-impact
regulations promulgated under Title VI as very much an open question and, indeed, indicated
rather clearly that the regulations rest on dubious authority.

And even if in some future case the Supreme Court rules that federal agencies have
authority to write disparate-impact regulations, that would not mean that they should do so,
especialy given the many bad consequences that the disparate-impact approach has had for
civil-rights law. Thus, the administration ought to be reassessing the use of the disparate-
impact approach in all areas not required by statute, and that includes Executive Order
13166.

Indeed, the disparate-impact approach is especially untenable in the language area. It
equates the use of English with national-origin discrimination, which is absurd. Ability to
speak English and ethnicity are obviously distinct qualities. Some people of a particular
national origin will not be able to speak English well, but others will. Conversely, some
people not of that particular national origin will also not be able to speak English well. Thus,
the courts have overwhelmingly rejected claims that employers with a preference or even a
requirement for speaking English—practices that go much further than the mere failure to
make the positive accommodations that the guidance would require—are discriminating on
the basis of national origin. (These cases are collected and discussed in Barnaby Zall, English
in the Wor kplace (2000) (published by the Center for Equal Opportunity).)

The Supreme Court’ s decision in Espinoza v. Farah Manufacturing Co., 414 U.S. 86
(1973), isdso instructive. It held there that it was not national origin discrimination when an
employer refused to hire a noncitizen. The Court—per Justice Marshall, with Justice Douglas
the only dissenter—endorsed an early EEOC opinion that “ national origin’ refersto the
country from which the individual or hisforbears came ..., not whether or not heisaUnited
States citizen” (id. at 94). The Court had noted, “Certainly the plain language of the statute
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supports [that] result” (id. at 88), and that Title VII’slegislative history “suggest[ed] that the
terms ‘national origin’ and ‘ancestry’ were considered synonymous” (id. at 89). What's
more, the Court expressly rejected the EEOC’ s attempt to ban discrimination against
foreigners by arguing that it would have a disparate impact on the basis of national origin (id.
at 92-95). It would seem to follow that discrimination against al foreign languages doesn’t
violate the law; only discrimination against alanguage associated with a particular national
origin.

Whileit is of course possible that a particular Title VI recipient might choose not to
make its programs available in alanguage other than English as away of discriminating
against aparticular ethnic group, it seemsfair to assume that the overwhelming majority of
Title VI recipients use only English not out of any illicit motive but ssmply because of ease,
convenience, and thrift. Thus, it ismuch fairer for the government to limit itself to going
after recipientsit suspects of disparate treatment—especially since that is all the underlying
statute prohibits. Thereis no reason to assume recipients who use only English are guilty
until they can show their good faith and a business necessity for their policy. Nor is there any
reason to assume that, unless the federal government is requiring recipients to make
programs available in English, that they will not do so. Many recipients will indeed
accommodate non-English-speakers; but the decision of whether and how to do so should be
and istheirs to make, not the federal government’s.

The last sentence in the republished guidance asserts that “DOJ s primary concernis
to ensure that the recipient’ s policies and procedures overcome barriers resulting from
language differences.” No doubt. But Congress has not enacted an affirmative mandate that
recipients “overcomele] barriers resulting from language differences’; it has banned
discrimination on the basis of ethnicity, which is very different.

Worse, the guidance endorses the notion that America ought to be a multilingual
nation, and removes important incentives for all Americansto learn English. A common
tongue becomes more, not less, important as our nation grows more multiracial and
multiethnic. We must be able to communicate with one another, and it is very damaging if
the federal government is sending the message that |earning English is not necessary for
being an American. In short, as dubious as Executive Order 13166 is as a matter of law, itis
much worse as a matter of policy.

Executive Order 13166 ought to be revoked. Furthermore, all agency regulations and
guidance promulgated under Title VI that rely on the disparate-impact approach should be
revoked as well.

Sincerely,
Edward Blum Roger Clegg

Director of Legal Affairs Vice President and General Counsel
American Civil Rights Institute Center for Equal Opportunity
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*x*k* @uscer.gov or by fax to ******x*** hy that date. Asaresult of post-9/11 federal
procedures, our mail does not reach us until it has been irradiated for anthrax.

*k*
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School District Response Letters

Office of the Director of Schools

101 South Main Street, Suite 501
Clinton, Tennessee 37716
Office: (865) 463-2800, x 2801
Fax: (865) 457-9157

Anderson County ,
Schools

Preparing students to

SOAR

in a global society

Larry Foster, Director of Schools

December 15, 2010
To Whom It May Concern:

The Anderson County School System reviews all policies annually, including
discipline which is addressed in our Code of Student Conduct. A team consisting of
principals and directors meets to review and monitor the implementation of each
aspect of the document. Also, our Parent Advisory Council participates in the review
before our Board of Education approves the final procedures for the upcoming
school year. Each month our board receives a disciplinary report with an annual
report at the close of the school year.

Before the beginning of school, administrators are trained on policy and changes
and how those changes will impact their schools. It is the administrator’s
responsibility to train teachers and monitor compliance in their building.

We have a very small minority population enrolled in the Anderson County district
and our data does not indicate racial, gender, disability or any other disparities with
discipline. However, in an effort to be transparent with discipline in our schools,
future annual disciplinary reports will disaggregate data by school, gender, age, race
and disability.

Any specific data is available upon request.

Regards,

Larry Foster

Some people say education is expensive. We say it’s priceless.



Appendix B: School District Response Letters 142

Stephanie Rawlings-Blake Neidl I, Duke, Esq. Andres A. Alonso, Ed.D.
Mayor. City of Balttmare Chrggin: Baitimere Ciry Bourd of Chief Executive Officer

Sehod Commnpfssionens
January 5, 2011

Martin Dannenfelser
Staff Director
U.S. Commussion on Civil Rights

Dear Mr. Dannenfelser:

I am writing in response to your letter regarding an ongoing Department of Education
initiative to reduce racial disparities in school discipline. Baltimore City Public Schools
(City Schools) has taken great steps to provide healthy learning environments. engaging
instruction, respect among students and staff, and welcoming and safe buildings. We
realize that every member of the school community, including students, parents, teachers,
principals and community partners, plays a role in ensuring that federal law is followed
and that our discipline policies are fair to all students.

To guide staff in this effort City Schools distributes a code of conduct each school year.
This year's code, Creating Great Schools Communities, is a collaboration that reflects
1deas and values of students, parents, teachers and the City Schools community. The
code clearly describes expectations that all stakeholders must honor to ensure that our
students engage in behavior that supports success in school and in society. Specifically.
the code describes behavioral expectations in the school environnlent. The code mcludes
student principles, student rights and responsibilities, staff and principal nghts and
responsibilities. central office nghts and responsibilities, and parent/guardian nghts and
responsibilities. It also provides intervention strategies and responses that are appropnate
and acceptable. thereby guaranteemng that all students are disciplined equally and that no
students are penalized based on race.

Teachers and other school-based staff receive mtensive year-round professional
development on implementation of the code of conduct. Schools are encouraged to
establish clear behavioral expectations for students and to ensure that the code 1s always
used fairly and without discrimination based on race, ethnicity, national origin, gender,
sexual orientation, 504 plans or religion. Additionally, the Office of Suspension Services
consistently momitors suspensions and provides additional traming for schools when
support 1s needed. In particular. a conscious e!lort 1s made to provide additional support
to schools for discipliming students with disabilities.

GREAT KIDS
GREAT SCHOOLS

200 East Nonh Avenue = Baltimore, Maryland 21202 " Visllus on Lhe web at www.bultimoredtysthools.org
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For the past several years C1ty Schools has been diligent in ensunng that discipline

iy Al -

TOCEAauUres are 1 dil cul(l uuaentdocuse(l Teachers are CnCO'LH’ageG to teach correct
ehavior to students and reward good and non-disruntive behavior. ("n‘v Schools is totally
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committed to providing school environments in which students feel saf e, welcome and
are able to succeed.

GREAT KIDS
GREAT SCHOOLS

200 Fast North Avenue » Baltimore, Maryland 21202 + Visit us on the web at www.bs altimorecityschools.org
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Berkeley N Sk
County ¢
School £
District

A0

‘O/ng\o

Dr. Anthony Parker, Superintendent

December 13. 2010

Martin Dannenfelser
Staff Director
U.S. Commission on Civil Rights

Dear Mr. Dannenfelser:

The following information is in response to the request from the U.S. Commission on Civil
Rights. This letter outlines the Berkeley County School District’s awareness of the matter of
reducing racial disparities in regards to school discipline.

The focus of our school district is on continuous improvement and pro-active
interventions for our students. This improvement is primarily addressed in our monthly staff
development workshops and through our Professional Learning Communities. In the area of
school discipline, we have emphasized multiple strategies.

A major component of our staff development plan is the implementation of Positive
Behavioral Interventions and Supports (PBIS). This program gives administrators and teachers
strategies for classroom management, student interventions and support for all students. This
program also has a strong parental involvement component. PBIS is in year four of training for
our district through our staff development and is ongoing.

Other strategies include the study of Ruby Payne’s book Framework for Understanding
Poverty and Robert Marzano’s book Classroom Management That Works. To understand the
role of poverty in regards to student learning and discipline, teachers, staff members and
administrators are learning new skills to implement strategies to reduce discipline. Resources
from these proven best practices are especially relevant given the current economic times of our
state.

Currently, our high schools have joined Josten’s Renaissance Recognition Program. The
Renaissance rewards students for positive behavior, good grades and attendance. A key
component of the program includes strategies to include at-risk students that demonstrate
improvement in the above mentioned areas. Our schools have been recognized on the state and
national level for outstanding Renaissance Programs.

229 E. Main Street, P.O. Box 608 | Moncks Corner, South Carolina 29461 | 843-899-8601 | Fax 843-899-8780
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These areas of focus play a major role in the decline of discipline incidents since
implementation and we expect continued improvement not only in behavior but student

performance as well.

Sincerely, - -
< 7

e f s

LN

. Parker. Ed. D.
Superintendent

229 E. Main Street, P.O. Box 608 | Moncks Corner, South Carolina 29461 | 843-899-8601 | Fax 843-899-8780
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CHARLES COUNTY PUBLIC SCHOOLS

JAMES E. RICHMOND RONALD G. CUNNINGHAM

Superintendent of Schools Deputy Superintendent
of Schools

December 14, 2010

Mr. Martin Dannenfelser, Staff Director
U.S. Commission on Civil Rights
Washington, D.C. 20425

Dear Mr. Dannenfelser:

| am in receipt of your request that school districts respond as to their compliance with federal law
concerning discrimination. Charles County Public Schools does not discriminate on the basis of race,
color, religion, national origin, sex, age or disability in its programs, activities or employment
practices, or in the administration of justice.

Fharlae Canmto Diohklia Qalhanle hase nat rhanaad Aissinlina naliniase Ar nranticrace in racnanca



