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Neuropsych
in Capital Litigation
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GREG HUPP, Ph.D.

A Little Understanding Goes a 
Long Way…

But Experience is the Source 
of Knowledge

CLINICAL & FORENSIC 
NEUROPSYCHOLOGY

25+ years
Psychological Practice

3500+ cases
Traumatic Brain Injuries
Intellectual Disabilities
Developmental Disabilities
Post-Traumatic Stress Disorders
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Mental Health Experts

Psychiatrist 
=

Medicine Social Worker 
=

Historian

Psychologist
=

Data
Therapist

=
Counselor
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Psychologist
=

Data

Consultant

Mitigation

Trial Expert

Dx Mental Illness

ID Intellectual 
Disability

Diminished Capacity

Psychologist
Roles                        Purpose
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Forensic Roles of Psychologists

COMPETENCY TO STAND TRIAL

8 - 1 5 %  o f  F e lo n y  C a s e s

SANITY EVALUATIONS

< 0 .9 %  o f  F e lo n y  C a s e s

MITGATION OF SENTENCE

3 1 %
P r is o n  In m a t e s  w i t h  M e n t a l  I l ln e s s
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the defendant has a right to present 
any information that might be 

perceived as mitigating

(SCOTUS - Lockett v. Ohio, 1978)

Use of Psychological Evaluations in 
Capital Cases
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What is a 
Neuropsychologist?

A doctoral-level expert in psychology with 
specialized training in how brain injuries and 

conditions affect behavior, mood and 
problem-solving skills.

Also handles general psychology matters 
such as schizophrenia, depression, bipolar 

disorders, and trauma disorders.
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D E V E L O P M E N T A L  
D I S A B I L I T Y

T R A U A M T I C  
B R A I N  I N J U R Y

I N T E L L E C T U A L  
D I S A B I L I T Y

N E U R O L O G I C A L   O R  
A U T O I M M U N E  D I S O R D E R

Seizures / Epilepsy 

M ultiple Sclerosis

Alzheim er ’s Dem entia

When Neuropsychologist?

Head Injury

Concussion

Stroke

Autism  Spectrum

Asperger ’s D isorder

Fetal Alcohol Effects

“M entally Retarded”

“Slow  Learner”

Special Education
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Considerations
Cases rarely rise and fall on whether a defendant has a mental illness. 

The mental infirmity 
defense or the 

mitigation evidence is 
used to provide an 
explanation for the 

defendant’s behavior. 

Prosecution Defense

Focus on the Crime Focus on the Defendant 

Defendant’s physical capacity Organic brain disorder 
Head injuries 

Evidence of planning and deliberation “You want to build a bridge from the mental 
disorder to the conduct which gave rise to the 
charged crime.” 

(e.g. diminished capacity)

Other evidence that the defendant knew 
what he or she did was wrong by society’s 
standards 

“You want to prove that the syndrome 
evidence that you advance explains your 
client’s conduct."

(e.g. Post-Traumatic Stress Disorder (PTSD)) 

UNDERSTANDING AND ANTICIPATING MENTAL HEALTH 
DEFENSES AND DEALING WITH MITIGATION EVIDENCE 
Ed McCann
First Assistant District Attorney
Montgomery County, Pennsylvania District Attorney’s Office 

Criminal Practice Report, Volume 12, No. 11 (6/3/98) 
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Using Your Expert
• Communicate your concerns about your client 

upfront

• Talk with your client about why this expert is on your 
team

• Trust your expert’s judgement

• Get discovery to your expert

• Discuss findings verbally before a report is ever 
written

• Don’t hide test results (malingering, feigning, effort 
testing)

• You decide the strategy of the case

• PREPARE your expert for testimony
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Questions
&

Discussion
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Thank You
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