


TABLE OF CONTENTS

L. INTEREST OF THE AMICUS CURIAE
II. ARGUMENT

A. Many Of The Philadelphians Serving Life
Without Parole For Felony-Murder Might Receive
Different Results If Prosecuted Today.

1) Most felony-murder cases originate from
Philadelphia and inmates are overwhelmingly
Black.

2) The vast majority of felony-murder inmates
were youthful when they committed their
crimes.

3) Most felony-murder inmates were prose-
cuted during the 1980s and 1990s, a period with
high incarceration rates.

B. Because A Felony-Murder Conviction Compels
A Sentence Of Life Without Parole, A Court Can
Never Consider Mitigation Or The Defendant’s
Role In The Crime, And There Is No Way To Re-
visit Such Issues, Even For Those Who Have Un-
dergone Significant Transformation.

1) Because LWOP is mandatory for felony-mur-
der, there can be no individualized sentencing.

2) The majority of the felony-murder population

in prison are middle-aged inmates who have
served more than 20 years.

11

Page(s)

1-2

3-34

5-20

6-8

8-14

14-20

21-30

22-24

24-25



3) Many of those who spend years in prison un-
dergo a significant transformation — developing
skills, dealing with past trauma, focusing on ed-
ucation, mentoring others, and accepting re-
sponsibility for the harms they have caused. 25-30

C. Paroled Lifers Give Back To Their Communi-
ties In Important Ways, Including Mentoring
Youth, Strengthening Ties, And Deterring Crime. 30-34

I1I. CONCLUSION 35

111



TABLE OF AUTHORITIES

Page(s)
Federal Cases
Graham v. Florida, 560 U.S. 48 (2010)......ccuoviiuiiiiiiieeiieeeeeeeee e 11
Miller v. Alabama, 567 U.S. 460 (2012)...ccemmieeeeeeeeeeeeeeeeeeeeeeen 1, 3,10
Montgomery v. Louisiana, 577 U.S. 190 (2016) ......ccovvveeeeeeieeiieennn. 1,3
Roper v. Stmmons, 543 U.S. 551 (2005)......ccovuveeiiiiieeeeieeeeeeeeeee e 11
Strickland v. Washington, 466 U.S. 668 (1984) ........c.coeevveeeeeiiieneainnnn... 19
Werts v. Vaughn, 228 F.3d 178 (3rd Cir., 2000) .......ceviviveiiiieeiiiins 20
State Cases
Commonuwealth v. DiFrancesco, 329 A.2d 204 (Pa. 1974) ........cccoeeeeeenn... 30
Commonuwealth v. Lee, 206 A.3d 1 (Pa. Super., 2019) ........coeeeeeenn... 12, 21
Commonwealth v. McGarrell, 87 A.3d 809 (Pa. 2014).........ccceevvvnviennnn.n. 17
Commonwealth v. Pierce, 527 A.2d 973 (Pa. 1987)....ccooviiiiiiiiiiiiinnn, 19
Commonwealth v. Turner, 317 A.2d 298 (Pa. 1974) ....cccooviiiiiiiiiinnnnn, 30
Matter of Monschke, 197 Wash. 2d 305 (Wash., 2021) .......cc...ccooveeeeennn. 12
Federal Statutes
28 U.S.C. § 2254(d) cuvvviriiiiiieeeee ettt ettt e e e 19
State Statutes
18 Pa.C.S. §1102(10) +oeeeiieiriiiieieeee e e e ettt e e e e e e e eeea e e e e e e e eenenens 3
18 Pa.C.S. § 2502(10) .oooueeeiiiiiiiieeee e e e ettt e e e e e e e e e e e e e e e enene 3
State Constitutional Provisions
Article I, Section 13, of the Pennsylvania Constitution......................... 35

1v



Other Authorities

Bryan A. Stevenson, Statement Before the United States Senate Judiciary
Commaittee  Subcommittee on  the  Constitution  (April 8,

James M. Anderson & Paul Heaton, How Much Difference Does the Law-
yer Make? The Effect of Defense Counsel on Murder Case Outcomes, 122
DN O S IR 00 52 6

Joint State Government Commission (JSGC), Capital Punishment in
Pennsylvania: The Report of the Task Force and Advisory Committee
(JUNE 2018 ettt ettt et e et 17, 18

PLSE, Life Without Parole for Second-Degree Murder in Pennsylvania:
An Objective Assessment of Race (2021).....cvvuviiieiiniiiiiiiiiiiiiiiineinnnnn. 8

Rachel Lopez, Terrell Carter & Kempis Songster, Redeeming Justice, 116
NW. U. L REV. 2 (2021 uueiiitiiitiiiciie it eie e, 29

Tarika Daftary-Kapur & Tina Zottoli, Montclair State University, Resen-
tencing of Juvenile Lifers: The  Philadelphia  Experience
(620120 ) TS 29

The Sentencing Project, No Exit: The Expanding Use of Life Sentences in
AMerica (2009) ..ttt ittt e e e aeans 15

The Sentencing Project, Still Life: America’s Increasing Use of Life and
Long-term Sentences (2017)...ovuiiiiii i ceiieirereieneeennenns, 16

Tina Rosenberg, The Deadliest D.A. NEW YORK TIMES MAGAZINE (July
LT S 15 T PPN 16



I. INTEREST OF THE AMICUS CURIAE

The Defender Association of Philadelphia (“Defender”), a nonprofit
organization which represents the majority of indigent defendants in the
City of Philadelphia, offers a unique perspective in terms of Appellant’s
challenge to the constitutionality of imposing a mandatory life-without-
parole sentence to someone convicted of second-degree murder who has
diminished culpability. Through our work representing juvenile lifers
who were resentenced and paroled following Miller v. Alabama, 567 U.S.
460 (2012) and Montgomery v. Louisiana, 577 U.S. 190 (2016), we saw
the cruelness of imposing life without parole for those whose youth made
them less culpable for their crimes. We also witnessed the positive boon
former lifers offered to their communities once they were released.

After the United States Supreme Court ruled, in 2012, that it was
unconstitutional to sentence youth to mandatory life without parole and,
in 2016, that ruling was applied retroactively, the more than 500
individuals serving juvenile life without parole in Pennsylvania became

entitled to a new sentencing hearing. Philadelphia had the single largest



group of children (approximately 325) serving mandatory life without
parole of any city in the nation. The Defender devised a three-year plan,
worked side by side with court administration, City Council members,
the District Attorney’s Office and numerous legal organizations and
private firms across the region. The Defender represented 75 percent of
Philadelphia’s cases and trained and supported pro bono counsel to
handle the remaining 25 percent. Across the Commonwealth to date, 497
former children sentenced to mandatory life without parole have been
resentenced, with 303 released.

In addition to representing a substantial percentage of indigent
defendants in Philadelphia at trial and on appeal, the Defender
Association’s policy team leads efforts to reform the criminal justice
system through systemic policy changes that support fair outcomes for
clients, stronger, safer neighborhoods, and rights guaranteed by the
Constitution. The Defender also supports participatory defense hubs and

works with grassroots organizations.



II. ARGUMENT

If one reviews the patterns associated with those sentenced to
felony murder in Philadelphia, it becomes clear that it is excessively cruel
for someone who did not kill nor intend to kill to receive a mandatory
sentence of life without parole (LWOP). The Defender offers a unique
perspective in terms of Derek Lee’s challenge. Through our work
representing 212 juvenile lifers, who were resentenced and paroled
following Miller v. Alabama, 567 U.S. 460 (2012) and Montgomery v.
Loursiana, 577 U.S. 190 (2016), we are keenly aware of the effect of
LWOP on those with diminished culpability and the positive impact
paroled lifers have in the larger community, once released.

As of 2020, there were 1,231 individuals incarcerated for felony-
murder in Pennsylvania, and 579 of the cases (47%) originated in

Philadelphia.! More than half of those serving were over the age of 50.

L A dataset of everybody in Pennsylvania Department of Corrections’ custody, as of April

6, 2020, was obtained via the Abolitionist Law Center. We then narrowed the list to those
convicted of second-degree murder from Philadelphia. See Exhibit I.

Murder of the second degree in Pennsylvania is a criminal homicide committed while the
defendant is engaged as a principal or an accomplice in the perpetration of a felony. 18 Pa.C.S.
§ 2502(b). It is also known as felony-murder. The sentence for murder of the second degree is
mandatory life imprisonment. 18 Pa.C.S. §1102(b).
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More than four-fifths were incarcerated before they turned 30. Most had
been prosecuted during the 1980s and 1990s, a period of particularly high
incarceration rates. Barring commutation, all were sentenced to die in
prison “for something they did on their worst day,” as victims’ rights
advocate Dorothy Johnson-Speight put it. Exhibit A at 2. Even though
evolving standards of decency around punishment for those who did not
themselves kill have evolved, the aging population of lifers who have been
rehabilitated while behind bars have no hope of mercy absent this appeal.

The Defender Association presents affidavits from Dr. Johnson-
Speight, along with four former juvenile lifers,2 a man sentenced to
LWOP for felony-murder whose sentence was later commuted,? and two
family members of individuals sentenced to life for second-degree

murder.? These individuals shed light on the circumstances surrounding

2 Steve Austin (Exhibit B), Tamika Bell (Exhibit C), John Pace (Exhibit D), and Stacey
Torrance (Exhibit E).

3 Tyrone Werts (Exhibit F).

4 Brenda Harris (Exhibit G) and Martha Williams (Exhibit H).



a life sentence and the profound transformation that can occur after

years behind bars.5

A. Many Of The Philadelphians Serving Life Without Parole
For Felony-Murder Might Receive Different Results If
Prosecuted Today.

Everyone found guilty of felony murder in Pennsylvania must die
in prison unless they are one of the few to be granted clemency.6 Over
the years, Pennsylvania’s population of lifers has grown increasingly
geriatric. The majority of those in the dataset we reviewed (see footnote
1) were incarcerated when they were youthful. The majority were
aggressively prosecuted during the 1980s and 1990s, when public views

around punishment were harsher (it was the era highlighted by the false

fear of the “super predators”). Many had court-appointed lawyers who

> Kavita Goyal, former associate director of policy, was instrumental in obtaining these

affidavits. We also received assistance from Ayesha Qureshi, Data Analyst, William Barta, Data
Analyst, Katherine Parker, Director of Policy, Helen Levin, Co-Chief of Juvenile Life Without
Parole Unit, and Mitchell Atkins, legal intern.

6 Since the 1980s, Pennsylvania governors rarely grant clemency, though the numbers
increased somewhat under Governor Tom Wolf. Pa. Board of Pardons, Commutation of Life
Sentences (Dec. 4, 2023), https://www.bop.pa.gov/Statistics/Pages/Commutation-of-Life-
Sentences.aspX.



were paid low rates, which incentivized them to obtain quick results
rather than adequately prepare, investigate, or negotiate the cases.”

Because standards of decency have evolved, it is likely that a
number of those serving life for felony-murder would not be serving
LWOP if they were prosecuted today. That is why Appellant’s challenge
is both legally and morally justified. Applying the Pennsylvania
Constitution’s prohibition against cruel punishment can allow a measure
of mercy that deserving inmates would otherwise not receive.

1) Most felony-murder cases originate from Philadelphia and
inmates are overwhelmingly Black.

The Defender Association reviewed all currently incarcerated
individuals serving time for felony-murder whose crimes occurred in

Philadelphia County as of 2020. There were 1,231 individuals

7 James M. Anderson & Paul Heaton, How Much D;ference Does the Lawyer Make? The
L, fect cf Defense Counsel on Murder Case Qutcomes, 122 YALE L.J. (2012), at 164. Available
athttps://digitalcommons.law.yale.edu/ylj/vol122/iss1/3/. The authors point out, “Philadelphia’s
fee schedules have been criticized for creating perverse incentives. Counsel has no financial
incentive to prepare for trial because there is a flat rate for preparation time. In addition, counsel
may have an incentive to take a case to trial so that she can make as much in five days of trial as
for the entire preparation period.... ‘[This] increases the risk of ineffective assistance of counsel
by maintaining a compensation system which punishes counsel for handling these cases correctly
and rewards them only if they take every case to trial without adequate preparation or the
exploration of appropriate non-trial options.’”






The DOC classifies inmates by race but not ethnicity. More than 85
percent of all individuals serving time for felony-murder in cases

originating from Philadelphia are Black.

Table 1. Felony-Murder Population By Race

Race Count of Percentage

Individuals | of Total
ASTAN 7 1.21%
BLACK 497 85.84%
HISPANIC | 42 7.25%
OTHER 1 0.17%
WHITE 32 5.53%
Grand 579 100.00%
Total

2) The vast majority of felony-murder inmates were youthful
when they committed their crimes.

Based on commitment dates, the majority (60%) of Philadelphians
sentenced to felony-murder committed their crimes when they were

under the age of 25.8 Nearly a third were between the ages of 18 and 21

8 Philadelphia Lawyers for Social Equity published a report that extensively analyzes age

data for those incarcerated for second-degree murder statewide. PLSE, Life Without Parole for
Second-Degree Murder in Pennsylvania: An Ol jective Assessment cf Race (2021). Available at
https://www .plsephilly.org/wp-content/uploads/2021/01/PLSE-Second-Degree-Murder- Audit-
Jan-19-2021.pdf.



when committed. About 85% of those committed to LWOP were under

the age of 30.

Table 2. Age When Committed.

Age Count of % of
Individuals | Total
15-19 62 10.71%
20-24 288 49.74%
25-29 137 23.66%
30-34 46 7.94%
35-39 21 3.63%
40-44 13 2.25%
45-49 5 0.86%
50-54 5 0.86%
55-59 2 0.35%
Total 579 100.00%

A more granular look at age at committing date is provided below.






and enhanced the prospect that, as the years go by and neurological
development occur, “his deficiencies will be reformed.” See Roper v.
Simmons, 543 U.S. 551, 570 (2005).

Both Roperand Graham v. Florida, 560 U.S. 48 (2010), emphasized
that the distinctive attributes of youth diminish the penological
justifications for imposing the harshest sentences, even when they
commit terrible crimes. That is because “the heart of the retribution
rationale” relates to an offender’s blameworthiness. Graham, 560 U.S. at
71. Similarly, incapacitation did not support the life-without-parole
sentence in Graham, because deciding that a “juvenile offender forever
will be a danger to society” would require making a judgment that he is
incorrigible -- but “incorrigibility is inconsistent with youth.” /d. at 72-73.
For the same reason, rehabilitation could not justify that sentence as life
without parole “forswears altogether the rehabilitative ideal.” Graham,
560 U.S., at 74. In fact, life without parole reflects “an irrevocable
judgment about [an offender’s] value and place in society,” at odds with

the capacity for change. Id.
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Other jurisdictions have considered expanding the rationale of
Montgomery, Miller, Graham, and Roper to youthful individuals who are
over the age of 18. See Matter of Monschke, 197 Wash. 2d 305 (Wash.,
2021) (state constitutional provision prohibiting cruel punishment
prohibited mandatory life sentences for 19-year-old and 20-year-old
convicted of aggravated murder, and thus the offenders were entitled to
new sentencing hearing at which trial court would have to consider
whether each offender was subject to mitigating qualities of youth). Most
of those serving LWOP for felony-murder were youthful at the time of
their offense.?

Former lifers say that the people they were when they when they
went to prison vastly differs from the people they became. Stories from
Steve Austin, Tamika Bell, John Pace, and Stacey Torrance (see attached
affidavits B, C, D, and E) emphasize how immature they were when they

committed their crimes. They freely confessed, believing the police would

? In Commonwealth v. Lee, 206 A.3d 1 (Pa. Super., 2019), an en banc panel of the Superior

Court rejected extending Miller, Graham and Rcper to those under the age of 25.

12



send them home after they told the truth.!® They had no concept of what
a life sentence really meant, and many were misinformed by their

lawyer.11 Although they were children when they got on that bus to go

19 Tamika Bell (Exhibit C at 3):
I told my mom that I went to rob the people, but I didn’t know they were going to
shoot anyone. She said, let’s go down to the station and tell the police the truth. My
mom and I prayed together. I thought I was going to go down and tell them what
happened and then I was going to go home. None of us had any interactions with
the police before. They weren’t looking for me.

Steve Austin (Exhibit B at 4):
The police picked me up while I was just walking down the street. They took a
statement from me about what happened. I knew I killed a man. There was nothing
for me to confess to, and I told the truth about what happened. I didn’t know the
law. T just told the truth about what I did.

Stacey Torrance (Exhibit E at 3):
They handcuffed me to the chair. They started threatening me. “We know you know
what happened,” they told me. I was back there for a while, and my mother started
asking what was going on. They told my mother that I implicated myself in the
crime. She said, “I want an attorney.” They said, “There are no attorneys here. If
he signs this statement, he can go home.” I was 14 years old. I had no run-ins with
the law. She just wanted me to come home. So, I signed the statement, and 1 got
arrested. They took the statement from me without a parent, guardian, or attorney.
That’s how I implicated myself in the crime.

1 John Pace (Exhibit D at 6):
I barely saw the (court appointed) lawyer. The only time I saw her was when I was
in court, and she never came to see me. As a young person, [ was still in denial that
this was happening to me.
She kept telling me to plead guilty to second degree, but there was no offer. The
lawyer told my mother that if I pleaded guilty for felony-murder, I would only be
in for 10 to 15 years. I had remorse. I was ready to plead guilty....
It all happened in one day. There was a decertification hearing. My lawyer argued
decertification. The only evidence that she presented to the judge was what I had
told her, which was basically how I was doing in school at the Youth Studies
Center.....
The judge denied decertification. I pleaded guilty to second degree... The judge
kept asking me if I understood. I said I did, but I didn’t. I told one of the guards at

13



upstate, they had to grow up quickly to survive. Stacey Torrance (Exhibit
E at 4-5) describes it most compellingly:

After I got convicted, I automatically got life without parole.
The next day, I was on a bus to Graterford. When I got on
the bus, the sheriffs on the bus were taken aback because
of my age. They were in disbelief.... Ibecame a man on my
bus ride to Graterford. I knew I couldn’t go in with a 14-
year-old mentality. I was just turning 15. I knew I couldn’t
go in acting like a 15-year-old child. I had to become a man
almost overnight. A big part of me changed. I had to kill a
part of myself in order to survive. I had to get rid of that

child.
One third of Philadelphians serving time for felony-murder were 21
or younger and share with children the “distinctive attributes of youth.”
Surely, there are some among the 85 percent who were under 30 at the

time of their commitments who are worthy of the rehabilitative ideal.

3) Most felony-murder inmates were prosecuted during the
1980s and 1990s, a period with high incarceration rates.

Those who participated in felonies in which someone was killed

were aggressively prosecuted during a period when tough-on-crime

the Youth Studies Center that I’d pled guilty to felony-murder. He said, “No! That’s
a life sentence!” I told him, “That’s not what my lawyer said.” I didn’t understand
that a life sentence means a life sentence in Pennsylvania.

14






degree murder. Around 60 percent of those serving sentences for felony-
murder were committed during the 1980s and 1990s.

These trends correspond with national rates of incarceration,!3 as
well as aggressive prosecution in the City of Philadelphia during the
1980s and 1990s. Pennsylvania has the third-largest number of people
serving LWOP in the U.S., after Florida and Louisiana. The Sentencing
Project, Still Life: America’s Increasing Use of Life and Long-term
Sentences (2017).14 Not only have prosecutors routinely sought life in
murder cases, they have often sought death. During District Attorney
Lynne Abraham’s tenure, for instance, she pursued the death penalty
more than any other prosecutor in the United States. Tina Rosenberg,
The Deadliest D.A. NEW YORK TIMES MAGAZINE (July 16, 1995). 15
Prosecutors, at least initially, sought the death penalty for both Tamika

Bell and Steve Austin, despite the fact they were children.

13
14

See The Sentencing Project, No Exit, supra, at 4.

Available at https://www.sentencingproject.org/reports/still-life-americaos-increasing-
use-of-life-and-long-term-sentences/.

15 Available at https://www.nytimes.com/1995/07/16/magazine/the-deadliest-da.html.
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Aggressive prosecution, along with perverse financial incentives
that encouraged court-appointed lawyers to take cases to trial with scant
preparation,® have made it difficult for many second-degree murder
defendants to receive less than life. See Anderson & Heaton, supra;
Commonwealth v. McGarrell, 87 A.3d 809, 811 n.3 (Pa. 2014) (Saylor, J.,
dissenting) (“State-level funding for indigent defense services—presently
lacking in Pennsylvania and only one other state in the nation—is at the
core of nearly every reform recommendation.”).

In Pennsylvania, there are death row prisoners who were sentenced
to death in Philadelphia in the 1980s and 1990s when 80% of capital
cases were handled by court-appointed lawyers who received a flat fee of
$1,700, plus $400 for each day in court. Bryan A. Stevenson, Statement
Before the United States Senate Judiciary Committee Subcommittee on

the Constitution (April 8, 2008). See also Joint State Government

16 The Defender did not begin accepting capital representations until 1993.
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Commission (JSGC), Capital Punishment in Pennsylvania: The Report
of the Task Force and Advisory Committee (June 2018).17

The lack of resources for court-appointed counsel, and the fact that
counsel got paid more for going to trial than for working out a deal,
affected the ability of court-appointed counsel to adequately prepare,
present mitigation, and develop a trusting relationship with clients. See
Anderson & Heaton; JSGC. Most of those we spoke with received poor
representation.

Stacey Torrance (Exhibit E, at 3) recalled:

At my arraignment, they appointed me an attorney. I met

him during the arraignment. He visited me once when I was

awaiting trial—that was it. I had no further interactions

with him. I had hardly any interactions with him. The only

time I would see him is when I made a court appearance.

Steve Austin (Exhibit B at 6-7) remembers that the judge in his
case seemed concerned about his representation:

The judge actually tried to help me. I remember that the judge

asked my attorney about the juvenile cases of the day, which

were cases about juvenile confessions. They got into a back
and forth about making statements. He asked my attorney if

17 Available at  http://jsg.legis.state.pa.us/resources/documents/ftp/publications/2018-06-
25%20SR6%20(Capital%20Punishment%20in%20PA)%20FINAL%20REPORT%20June%202
5%202018.pdf.

18



he knew about certain cases about that. My attorney clearly
wasn’t familiar with seminal juvenile case law.

The judge started talking directly to me. He told me to stand
up. He said to me, “Mr. Austin, if you want another attorney,
you are entitled to that.” My attorney got flapping mad. He
asked the judge what he was doing and asked for a sidebar.
He didn’t say why, but I thought that was ominous. But the
judge continued to talk. “if you’d like to have another attorney,
you're entitled,” he said...

In retrospect, I realize the judge was trying to help me. He
was seeing a kid who didn’t have a record and knew that
something else should be happening instead of a death
penalty case. But at that time, I didn’t know. I was 16. I
couldn’t tell who was for me and who was against me.

Defendants are entitled to post-conviction relief to challenge the
effectiveness of their counsel. However, such claims are difficult to prove
as the prisoner must show both that counsel’s representation fell below
the standard of care of a professionally reasonable attorney, and that
there is a reasonable likelihood of a different outcome but for counsel’s
deficient performance. Strickland v. Washington, 466 U.S. 668, 684, 691
(1984); Commonwealth v. Pierce, 527 A.2d 973, 974-76 (Pa. 1987). Since
1996, in order to obtain federal habeas relief, a petitioner must also show

that a state court denial of such a claim was objectively unreasonable. 28

U.S.C. § 2254(d).

19



Tyrone Werts, who was sentenced to LWOP for felony murder
(though he was sitting outside in the back seat of the car during the
robbery where someone died) suffered ineffective assistance of counsel
and prosecutorial misconduct during his trial. However, his conviction
survived. In his dissent to the opinion denying habeas relief, Third
Circuit Judge Theodore McKee wrote, “Given the nature and frequency
of the transgressions that occurred during this trial I am concerned that
one reading the majority opinion may conclude that we simply put on
blinders, ignored the dictates of fundamental fairness ..., got out a rubber
stamp, and stamped this conviction and the denial of Werts’ petition,
‘affirmed.” Werts v. Vaughn, 228 F.3d 178, 224 (34 Cir., 2000) (McKee,
., dissenting).

Thus, in Pennsylvania we have an aging population of mostly Black
inmates, many of whom were sentenced during a time of aggressive
prosecution, had inadequate counsel, and were very young at the time of
their offense. These individuals cannot challenge their sentences. Though
many likely would be good candidates for parole, they will be

unequivocally denied parole by law.

20



B. Because A Felony-Murder Conviction Compels A
Sentence Of Life Without Parole, A Court Can Never
Consider Mitigation Or The Defendant’s Role In The
Crime, And There Is No Way To Revisit Such Issues, Even
For Those Who Have Undergone Significant
Transformation.

When juvenile lifers were sentenced decades ago, there was no basis
for a court to consider mitigation. LWOP is a mandatory sentence in
Pennsylvania for all first- and second-degree murders. Even if a judge, or
jury,!® believes a defendant does not deserve life with no possibility of
parole, there is no discretion or individualized sentencing possible under
the law.

Juvenile lifers were granted a reprieve because of Miller and
Montgomery, and, in Pennsylvania, 497 juvenile lifers have been
resentenced at hearings where they have been able to present mitigation

and evidence of their rehabilitation. Very few (just over 1 percent)

received a sentence of LWOP after resentencing when the sentencing

18 Most jurors do not understand that a life sentence means no parole. JSGC Report, supra,

at 149. In death penalty cases, “almost 75% of the jurors estimated that life-sentenced prisoners
would be paroled or otherwise released” and that “the median estimate for how long someone
usually spends in prison if they don’t get death” varied from fifteen to twenty-five years. Id. at
149-50.
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court had discretion to give something less. But those who were 18 and
older at the time of their crimes will never have the opportunity to
present mitigating circumstances nor evidence of their reform and
rehabilitation while incarcerated.

1) Because LWOP is mandatory for felony-murder, there can
be no individualized sentencing.

Unlike in most other states, Pennsylvania law does not distinguish
between the principal or an accessory; nor may a judge or jury consider
the circumstances or context of the crime. See PLSE, supra, at 5. So, for
Tyrone Werts, it did not matter that he did not participate in the robbery
that led to a murder, but merely waited in the car.!® At the time he was
sentenced, it did not matter that Stacey Torrance’s role in the robbery

ended hours before the murder took place, long after he went home.20 It

% Tyrone Werts (Exhibit F at 2):
I said I didn’t want to be involved in it and stayed in the car. I wasn’t the lookout
or the getaway driver, but I stayed in the car in the backseat. I distanced myself
from it.

20 Stacey Torrance (Exhibit E at 2):
My cousin wanted to rob the family and wanted me to set up a drug deal with the
man who ended up being the victim of the crime. After I set up the drug deal, my
cousin actually took me home. My cousin and the 2 other co-defendants who I
didn’t even know murdered the victim that I had brought to them. I didn’t know the
murder was going to take place.

22



did not matter that John Pace was highly intoxicated at the time of the
robbery he committed, which eventually led to a man’s death.2?! It did not
matter that Tamika Bell was the victim of trauma when she was a child
after being raped repeatedly by her mother’s boyfriend.22

Pennsylvania is a national exception in its use of life without parole
as a sentence for crime, and more particularly, in its statutory framework
mandating that sentence for second-degree murder. PLSE, supra, at 43.23

For much of the second-degree population, the convictions mark the

21 John Pace (Exhibit D at 4):

I remember that particular night. I was at my friend’s house, and it was late at night,

around 2 or 3 in the morning. I had been smoking and drinking all day, and I also

had valiums in my system. On the way home, I encountered an older gentleman. It

was part of the pattern—to think you can get away with things—and so I attempted

to rob him. ... I was so high that when a police officer came up to me, I didn’t run.

I just stood there. He arrested me.
22 Tamika Bell (Exhibit C at 1-2):
Me and my mom didn’t have a good relationship because her prior boyfriend was
raping me. When I turned 14, she caught him on me. She put him out. She asked
me about it, and I said he did this all the time. That ruined our relationship. Then I
started going out and doing drugs, drinking, and hanging out with people much
older than I was.
Like other states, Pennsylvania sustained a dramatic increase in its prison population
beginning in the 1970s and 1980s. Meanwhile, it saw a disproportionate increase in people serving
life in prison without the possibility of parole. The lifer population grew from 449 in 1967, to
2,275 in 1991, to 5,346 in 2017. Lifers now account for roughly 10 percent of Pennsylvania’s
prison population, the highest rate in the country. Philadelphia has contributed disproportionately
to the increase. State Clemency Project, supra.

23
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Table 4. Current Age.

Age Count of % of
Current Age | Current
Age
21-30 24 4.15%
31-40 93 16.06%
41-50 149 25.73%
51-60 155 26.77%
61-70 134 23.14%
71-80 21 3.63%
81-90 3 0.52%
Grand 579 100.00%
Total

3) Many of those who spend years in prison undergo a
significant transformation -- developing skills, dealing with
past trauma, focusing on education, mentoring others, and
accepting responsibility for the harms they have caused.
All of those whose affidavits we present highlight the

transformation they, or their loved one, experienced after years behind
bars. Steve Austin (Exhibit B at 9) relates that lifers at his institution
developed their own organizational structure to create opportunities for
enrichment, because lifers were excluded from most prison-sponsored

programs. In doing so, he and others developed skills and gained the trust

of prison officials:
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Because we (lifers) were ... excluded from what was
happening, the way I dealt with that was by building lifers
organizations.... We established a liaison with prison
officials who had control over our lives. They would tell us
no for anything we tried to do, so we would research
projects. We learned how to troubleshoot the issues, and to
write in a polite and professional way to make those
requests. The authorities recognized our skill level when
reading our memorandums. They gave us that respect...
We built organizations to invite people into the prisons. We
started teaching these classes—violence prevention,
character development, batterers groups (with prison staff),
“thinking for a change” ... I became a mentor—one of those
individuals who was looked to for solutions and answers....
The staff learned how to teach the programs from us.
Instead of getting rid of us, they kept us on as peer
assistants.
When she went to prison, Tamika Bell (Exhibit C at 5-6) was able

to finally deal with the past trauma that had informed her criminal
behavior:

I was very angry when I went to prison. When I went into
House Hope I was able to release that anger. I chose to
forgive my co-defendant and chose to forgive myself. I
stopped being bad and getting write ups. That’s when I got
into the puppy program. They were very choosy and picky
about who gets into the program. They were surprised when
I applied. But I stayed out of trouble and I was in that
program for like 7 years.

The professionals in there that we had to talk to. They
helped change your thinking and your mindset and give you
the tools you need to cope, dealing with trauma. Most of the
other ladies in there had also experienced trauma.
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All the former lifers we spoke with emphasized that change was not
possible until they took responsibility for the harm they had caused. As
John Pace (Exhibit D at 9) explained:

I think I changed before the sentence. Before the guy passed
away, it resonated with me because of the harm I had done.
I knew I wanted to change then. It was even more
devastating that he passed away. I couldn’t believe that—
that I was responsible for someone’s life being taken. I did
have to wrestle with that internally. How could I put myself
in a situation to make better decisions, so that this never
happened again? .... I would say, “Let me do these things
to help myself become a better person and develop skills.” I
had goals from the very beginning—get my G.E.D., go to
college, getting skills to make better decisions. They
propelled me throughout my prison time. Then, later, I
focused on how I could help other people make better
decisions.

As for others, the mentorship of older lifers was crucial to Stacey
Torrance’s rehabilitation while in prison (Exhibit E, at 5):
I was embraced by some older men, ironically also lifers,
who kept me out of trouble. They already had 15-20 years
on a life sentence. They took me under their wings and

encouraged me to read and study. I spent my time reading
and studying, not playing games. That was my outlet.
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Like everyone we spoke with, Tyrone Werts (Exhibit F at 6) also
emphasized the importance of education in helping him transform into a
better person:

When I first got to prison, they gave me a battery of tests.
A guy named Ernie Bellow was the counselor who did the
assessments and interviewed me. He called me to his office
and talked to me about the results. It was unusual that he
took interest in me. He said, “you’re reading at a second-
grade level and your math skills are at a third-grade level.”
I thought to myself, “OK, I know I'm dumb. I had a teacher
in elementary school tell me that I wasn’t that bright.” But
the counselor continued on. He said, “However, your IQ is
above average. You could do academic work, but you're just
not applying yourself.” He wanted to put me in night school
to get my GED. At first, I resisted, but he stayed on me.
Eventually, I joined his class and he taught me.

I took the GED and I passed. I thought I had failed it, but
he told me I got the highest score of anyone who had taken
it. I felt so proud. Eventually, I signed up for college and
received a bachelor’s degree from Villanova University.
The juvenile lifers who were resentenced and paroled (Austin, Bell,
Pace, and Torrance), along with a former felony-murder lifer whose
sentence was commuted (Werts), make compelling cases for the

possibility of redemption. However, despite their transformations, the

state legally views felony-murder lifers who remain inside as
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irredeemable. No sentence should impose a stagnant view of redemption.
This perspective on redemption runs contrary to the jurisprudence of
most countries around the world, as well as human rights law, which
have concluded that life sentences are inhumane and cruel if review and
release on the basis of rehabilitation is not possible. See Rachel Lopez,
Terrell Carter & Kempis Songster, Redeeming Justice 116 Nw. U. L. REV.
2 (2021).24

A better alternative would be for such irrevocable determinations
not to be made at sentencing. Even if some people seem irredeemable at
the time of their crimes, can such a determination ever be made
prospectively? Empirical evidence suggests not. A 2020 study conducted
by researchers at Montclair State University found that only 1 percent of
those former juvenile lifers from Philadelphia who had been resentenced
and then released post-Miller had recidivated. Tarika Daftary-Kapur &
Tina Zottoli, Montclair State University, Resentencing of Juvenile Lifers:

The Philadelphia Experience (2020).25 In other words, the irrebuttable

24
25

Available at https://papers.ssrn.com/sol3/papers.cfm?abstract id=3728752.
Available at https://digitalcommons.montclair.edu/justice-studies-facpubs/84/.
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statutory presumption about these offenders’ possibility for redemption
at sentencing was wrong 99 percent of the time. Irrebuttable
presumptions that bear scant relation to what is actually true have been
held to violate due process. See Commonwealth v. DiFrancesco, 329 A.2d
204, 208 (Pa. 1974); Commonwealth v. Turner, 317 A.2d 298, 301 (Pa.
1974).

C. Paroled Lifers Give Back To Their Communities In
Important Ways, Including Mentoring  Youth,
Strengthening Ties, And Deterring Crime.

Dr. Dorothy Johnson-Speight, founder and executive director of
Mothers in Charge, a Philadelphia-based victims’ rights organization,
has seen former juvenile lifers released in the City and the effect on the
community has been overwhelmingly positive (Exhibit A at 2):

I have seen people who are compassionate wanting to make a

difference, no longer the 17-year-old who took someone’s life.

I have seen that in men coming home who are now working

for my organization, mothers in charge. I have seen it in Steve

Austin, who works with us. Sometimes we are different,

rehabilitated. I believe that sometimes these incarcerations

lead to people who can come home and be a real asset, a real

jewel, to the community. An individual does not need to be

held for the rest of his life—forever—for something he did on
his worst day. In Pennsylvania, it’s forever. In the case of
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felony-murder, in which it’s someone who did not even take
the person’s life, they should not be held forever.

In Philadelphia today, gun violence has increased substantially in
recent years, especially since the pandemic. The City has struggled to
find crime prevention strategies that work. Dr. Johnson-Speight says
that former lifers—people who have street credibility but also wisdom—
can be an important part of combatting violence (Exhibit A at 5):

I've seen many of the juvenile lifers make an impact. It’s not
in the sense of doing a job, but more like a calling that they
have to make a difference. They really want to help heal the
community, and in doing so, it helps them heal their own
trauma. That trauma can be 20, 30, 40 years old. Their
healing begins when they come home. You help yourself when
you help others. The more you get involved in helping others,
the more difference you make.

We need comprehensive community healing. The whole point
of i1t is that just because these people are sentenced, they're
not the monsters you may think them to be. I want the
community to see and understand. We did a 2-day event that
facilitated conversation between mothers who had lost a child
to violence and juvenile lifers who had come home. It was
worth watching the conversation and the healing. These
people are just like your sons and daughters who made a
mistake. We have a saying, “Only by the grace of God, there
go I.”

Brenda Harris, a longtime resident of North Philadelphia and

community activist agrees (Exhibit G at 8):
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When the lifers come home, they put positive things back into

the community. They try to explain to the young kids what
violence is, and they try to do good stuff. Them coming home

is a very positive thing.

Harris’s son was sentenced to LWOP for felony-murder 20 years

ago. She does not feel the City’s anti-violence efforts are helping much.
She feels parolees who spent years behind bars might have an impact
(Exhibit G at 9):

I think that if some of these people who are behind bars could
come out and talk to these people—these kids—that are
picking up guns, it would make a big difference. These people
don’t know anything about incarceration, or how long you're
going to be in there for taking a life. It might help if people
that were behind bars could come out. It would get these kids
to realize, to pick up a book and read it. They would learn
about their history instead of black-on-black crime. They
would think about what their ancestors did to get them where
they are today... they would see that there’s only two ways to
go on their paths: behind bars, or six feet under. The solution
is to pick up a book, to get a job and get your education.

Martha Williams’ son was sentenced to LWOP for felony-murder
two years ago. She sees a connection between the lack of resources and
mentorship and him getting into trouble (Exhibit H at 7):

Older folks have a role to play with kids... I say that because

I am older, and I interact with them. I've noticed an uptick in

new move-ins on the block. We didn’t have any kids last year,
but now we have about 20 kids on the block. As I watch these
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kids grow and develop, I'm sure to interact with them. I'm
working on bringing resources on my own block that I wasn’t
able to bring to my own son. The school kept suspending him,
and that was a nightmare. I didn’t see this situation in my
son’s future, and I don’t want to see these parents go through
the same thing.

The lLifers coming home should be used as catalysts for this
change because their mentorship is priceless. Their support,
their thoughts, their experiences can be used as a guide for
this change.

Tyrone Werts explains why former lifers have something important
to offer when combatting violence on the streets (Exhibit F at 9-10):

Those who know the street crime culture—ex-offenders, ex-
gang members—are the best people to get involved in the lives
of younger guys. They gravitate towards us. They call us
“pops”. Inside, a lot of lifers had younger guys who called them
“pops”. That was someone who looked out for them. I thought
that model would work in our communities: older guys who
know the streets looking out for the younger guys. There are
a lot of ex-offender guys who are married now. They have
matured and they are responsible. They know the community,
know who’s who, and can speak to them in a language that no
one else can understand. Whatever the city is doing now is not
working. We need to think outside of the box.

Since their release the juvenile lifers have contributed a great deal
to their communities. John Pace works as the Reentry Coordinator at the
Youth Sentencing & Reentry Project in Philadelphia and as a Program

Associate at Temple University’s Inside-Out Center. Stacey Torrance has
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been a volunteer with Mothers In Charge, Inter-Generational Healing
Circle, Families Against Mandatory Minimums, Incarcerated Children
Action Network, and Youth Sentencing & Reentry Project. He has also
created a nonprofit organization, Clothes Off My Back, which gives away
free clothes to returning citizens in need. Steve Austin also connected
with Mothers In Charge immediately after his release. He began
volunteering as lead facilitator and is now Director of Participatory
Defense, a community organizing model designed to help people facing
charges understand and navigate the criminal justice system. Tyrone
Werts founded the End Crime Project and the Lifers Public Safety
Initiative. He also serves on the Mayor’'s Commission on African
American Males and was a Soros Justice Fellow.

Certainly, the Appellant could make an equally promising
contribution to his community someday. Conventional wisdom in
Pennsylvania would surmise that Appellant may deserve a second
chance, post-rehabilitation. It violates our evolved standards of decency

to deny him the chance of eventual parole and redemption.
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III. CONCLUSION
For all the foregoing reasons and those explained in Appellant’s
brief and the briefs of other amici, the Defender Association asks this
Honorable Court to find that imposing a mandatory sentence of life
without parole on Appellant, and others who did not kill or intend to kill,
violates Article I, Section 13, of the Pennsylvania Constitution and the
Eighth Amendment of the United States Constitution.

Respectfully submitted,

IS/

CHERYL BROOKS, Assistant Defender
Attorney Identification No. 201157

BRADLEY S. BRIDGE, Assistant Defender
Co-Chief, Juvenile Life Without Parole
Unit

AARON MARCUS, Assistant Defender
Chief, Appeals Division

KEISHA HUDSON, Chief Defender
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CERTIFICATION OF COMPLIANCE WITH RULE 531

I do hereby certify on this 22nd day of April, 2024, that the Brief
For Amicus Curiae filed in the above captioned case on this day does not
exceed 7,000 words. Using the word processor used to prepare this doc-

ument, the word count is 6,977 as counted by Microsoft Word.

Respectfully submitted,

1S/

CHERYL BROOKS, Assistant Defender
Attorney Identification No. 201157

BRADLEY S. BRIDGE, Assistant Defender
Co-Chief, Juvenile Life Without
Parole Unit

AARON MARCUS, Assistant Defender
Chief, Appeals Division

KEISHA HUDSON, Chief Defender




CERTIFICATION OF COMPLIANCE WITH RULE 127, PA.R.A.P.

I certify that this filing complies with the provisions of the Public
Access Policy of the Unified Judicial System of Pennsylvania: Case Rec-
ords of the Appellate and Trial Courts that require filing confidential in-
formation and documents differently than non-confidential information

and documents.

Respectfully submitted,

INYA

CHERYL BROOKS, Assistant Defender
Attorney Identification No. 201157

BRADLEY S. BRIDGE, Assistant Defender
Co-Chief, Juvenile Life Without
Parole Unit

AARON MARCUS, Assistant Defender
Chief, Appeals Division

KEISHA HUDSON, Chief Defender
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