


[Note on Para. 8:  Please see note by counsel at end of this declaration]



NOTE BY PLAINTIFF'S COUNSEL: Mr. Barnar has informed counsel that Paragraph 8
should be corrected to read: "The Physician Assistant comes in every late morning/or noon
to run sick call, but the Dr. who should make her daily rounds to the unit never seems to do so."
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 1                      PROCEEDINGS
 2          DEPUTY COMMISSIONER PATRICIA FEENEY,
 3     was called as a witness and, having been sworn,
 4     testified as follows:
 5                       EXAMINATION
 6     BY MR. KEENAN:
 7 Q   Good afternoon, Deputy Commissioner Feeney.  How
 8     are you today?
 9 A   I'm very well.  How are you?
10 Q   I'm doing well.  We had a chance to briefly get
11     acquainted before we got on the record today.
12     Again, for the record, my name is E.E. Keenan.  I
13     am an attorney representing various Plaintiffs in
14     this matter that's going by the caption Jean
15     Azor-El versus City of New York, et al.  You
16     understand that you are here today as a corporate
17     representative of the City of New York to give
18     testimony on various topics pursuant to a
19     deposition notice, correct?
20 A   Yes.
21 Q   And Deputy Commissioner Feeney, could you start
22     us off by stating your full legal name.
23 A   Patricia Ann Feeney.
24 Q   And Deputy Commissioner Feeney, I want to make
25     sure that I'm addressing you by the correct title
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 1     or mode of address.  Would you prefer
 2     Commissioner Feeney, Deputy Commissioner Feeney,
 3     Ms. Feeney, how do you prefer to be addressed?
 4 A   It really doesn't make a difference to me.
 5 Q   Okay.
 6 A   Ms. Feeney, Deputy Commissioner Feeney, it
 7     doesn't matter.
 8 Q   Okay.  Deputy Commissioner, saying that each
 9     time, may be a little long, so I may have say
10     Commissioner Feeney or Ms. Feeney, if that's
11     okay.
12 A   All right.
13 Q   I want to just ask you some preliminary
14     questions.  Is there any condition, medication,
15     substance or illness that would affect your
16     ability to recall information --
17 A   I didn't hear the last part.
18 Q   Okay, I'll repeat the question.  Is there any
19     condition, medication, substance or illness
20     affecting you that would influence your ability
21     to recall information or testify truthfully
22     today?
23 A   No.
24 Q   Are you aware of any reason that your deposition
25     should not proceed at this time or why you would
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 1     not be able to give a deposition?
 2 A   No.
 3 Q   You understand that the testimony you're giving
 4     here in this deposition is under the same oath
 5     and the same requirements as if you were
 6     testifying in open court, correct?
 7 A   Yes.
 8 Q   Have you ever given a deposition before?
 9 A   Yes.
10 Q   Okay.  Have those depositions been in connection
11     with your functions at the Department of
12     Correction?
13 A   Yes.
14 Q   Commissioner Feeney, what is your present title
15     and role at the New York City Department of
16     Correction?
17 A   I am the deputy commissioner for quality
18     assurance and integrity, and basically the
19     majority of the compliance units report to me, so
20     environmental health, fire and safety, the office
21     of policy compliance, the compliance and safety
22     center, and then the engineering auditor, the
23     emergency preparedness unit and the internal
24     audit review unit.
25 Q   How long have you been with the Department of
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 1     Correction?
 2 A   Since February of 1992.
 3 Q   And to whom do you report?
 4 A   The commissioner, Commissioner Cynthia Brann.
 5 Q   Commissioner Cynthia Brann, B-r-a-n-n?
 6 A   Yes.
 7 Q   Okay.  And where physically are you today while
 8     you're giving your testimony?
 9 A   I am at our headquarters in the Bolivar Corporate
10     Center.
11 Q   We are doing this deposition by remote means due
12     to the pandemic.  We're here via Zoom.  I think,
13     as all of us have learned via Zoom over the last
14     few months, sometimes the Zoom can fade in and
15     out.  If there is an interruption in the Zoom
16     feed and you're not able to hear me, will you let
17     me know that?
18 A   Sure.
19 Q   And if there is any question that I ask that you
20     need me to clarify or ask in a different way,
21     will you ask me to do that?
22 A   Yes.
23 Q   And so if I ask you a question and you go ahead
24     and answer the question without asking for
25     clarification, is it fair for us to conclude that
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 1     you understood the question?
 2 A   Yes.
 3               MR. KEENAN:  Julia, could we please
 4     pull up the 30(b)(6) deposition notice.
 5 Q   (By Mr. Keenan)  And as we introduced before we
 6     got on the record here, Commissioner Feeney,
 7     our paralegal and litigation manager, Julia
 8     Gokhberg, is going to be helping with the
 9     exhibits here so I'll be calling on her at
10     various points today.
11               MR. KEENAN:  And Mr. Thayer, also if
12     you need us to pull up any exhibits for you,
13     we're happy to do that.
14               (Deposition Exhibit 1 marked.)
15 Q   (By Mr. Keenan)  This will be marked as
16     Deposition Exhibit 1, Commissioner Feeney.
17     This is a notice of Rule 30(b)(6) deposition.
18     Have you seen this document before?
19 A   Yes, I have.
20 Q   And you understand that you're here, while you've
21     individually taken an oath, you are here to give
22     testimony on behalf of the City of New York,
23     correct?
24 A   Yes, I am.
25 Q   What did you do to prepare for this deposition
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 1     today?
 2 A   I met with the law department attorneys and the
 3     DOC attorneys once.
 4 Q   Have you reviewed any documents in preparation
 5     for today's deposition?
 6 A   No.
 7 Q   Have you been involved in the production of
 8     documents in this case?
 9 A   No.
10 Q   Generally speaking, you understand that there's a
11     list of topics that we are seeking deposition
12     testimony on in Exhibit 1, correct?
13 A   Yes.
14 Q   Do you have an understanding of which topics you
15     are here today to testify on?
16 A   The ones relating to the department's COVID plan.
17 Q   To the department's COVID plan?
18 A   Yes.
19               MR. KEENAN:  Okay.  So, and David, you
20     may be able to help me out on this, I don't know
21     that we ever got a formal response to this, which
22     it doesn't matter, I just want to know are -- is
23     the City producing Deputy Commissioner Feeney on
24     all topics today or on specified topics?
25               MR. THAYER:  On specified topics.

Page 11
 1               MR. KEENAN:  Okay.  Do you want to
 2     just -- to shortcut this, I don't want to ask
 3     Commissioner Feeney to guess.  What topics --
 4     I'll just ask you, what topics is the City
 5     producing Commissioner Feeney on today?
 6               MR. THAYER:  Sure.  Let me scroll over
 7     to my own version of this.  So I think Ms. Feeney
 8     is able to speak about, as she just indicated,
 9     the policies and procedures and guidelines
10     applicable to Rikers Island facilities relating
11     to the COVID-19 pandemic.  That is number four.
12               I understand her to be able to testify
13     to Rikers' policies and procedures regarding the
14     handling of inmates testing positive for
15     COVID-19.  That's number eight.
16               And those who are -- I think within
17     that, those who are vulnerable to contracting
18     COVID.  That would be number nine.
19               And I think that is it.
20 Q   (By Mr. Keenan)  Okay.  Commissioner Feeney,
21     you heard Mr. Thayer specify that you're here
22     today to present testimony on topics four,
23     eight and nine.  Is that your understanding?
24 A   Yeah.  I could answer questions about ten if it's
25     related to the COVID, the department's scope and
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 1     plan.  And the questions regarding the handling
 2     of inmates testing positive, I can talk about the
 3     department's part of it but not how CHS medically
 4     treats inmates.
 5               (Reporter interruption.)
 6               (Brief recess.)
 7               THE WITNESS:  So I'm saying that I can
 8     answer about the handling of positive individuals
 9     from a custody kind of standpoint but not from a
10     medical treatment standpoint.
11               MR. KEENAN:  Okay.
12               MR. THAYER:  I just wanted to jump in,
13     I'm sorry.
14               MR. KEENAN:  Go ahead.  Please.
15               MR. THAYER:  I also wanted to relay
16     that we're producing Ms. Feeney with respect to
17     one and three, one being the organizational
18     structure of the Rikers Island's facilities, and
19     three being the -- at least with respect to the
20     New York City Department of Correction's
21     policies, procedures and guidelines related to
22     COVID-19.
23               MR. KEENAN:  Okay.  So we'll go through
24     those just to be clear.  Julia, if we could go to
25     number one.

Page 13
 1 Q   (By Mr. Keenan)  Ms. Feeney, number one is the
 2     organizational structure of the Rikers Island
 3     facilities.  You are prepared today to testify
 4     as to that, correct?
 5 A   Yes.
 6 Q   And then number three, as to the New York City
 7     Department of Correction, you are prepared to
 8     testify as to Department of Correction, or DOC's,
 9     policies, procedures and guidelines related to
10     COVID-19, correct?
11 A   Yes.
12 Q   And then topic four, I'm not going to read all of
13     that into the record, but you can see it here,
14     correct?  Are you able to see topic four,
15     Ms. Feeney?
16 A   Yes, I can.
17 Q   Okay.  You're here today and prepared to testify
18     as to the matters set forth in topic four?
19 A   Except for the medical treatment protocol.
20 Q   Okay.  Everything except subparagraph 4-H,
21     correct?
22 A   Yes.
23               MR. KEENAN:  And let's go to the next
24     page, if we could, please, Julia.
25 Q   (By Mr. Thayer)  And topic number eight,
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 1     "Rikers' policies and procedures on the
 2     treatment and handling of inmates testing
 3     positive for COVID-19."  Ms. Feeney, you are
 4     prepared to testify as to that topic, correct?
 5 A   As to the DOC handling of the individuals but not
 6     their medical treatment, yes.
 7 Q   All right.  And then topic nine, "Rikers'
 8     policies and procedures on the treatment and
 9     handling of inmates vulnerable to contracting
10     COVID-19, including but not limited to inmates
11     with pre-existing conditions, respiratory
12     conditions and compromised immunity."
13               Are you prepared today to testify as to
14     that topic with respect to the DOC?
15 A   Yes.
16 Q   Okay.  Is there anything I've missed that you're
17     here to testify as to?
18 A   I think that's it.
19               MR. KEENAN:  Okay.  David, anything I
20     missed there?
21               MR. THAYER:  I think that, to the
22     extent that there may be overlap to some of the
23     other topics and the topics we've identified, I
24     think Ms. Feeney will be able to testify towards
25     those, but I think that encapsulates the heart of
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 1     Ms. Feeney's expected testimony.
 2 Q   (By Mr. Keenan)  Okay.  And we're going to be
 3     talking a lot, obviously, today, Ms. Feeney,
 4     about the policies in place at Rikers.  My
 5     questions are directed to Rikers generally, all
 6     of the units at Rikers unless I specify
 7     otherwise.  So I just wanted to make sure we
 8     have that understanding.
 9 A   Okay.
10 Q   Some quick background questions.
11 A   I can't hear you.
12               (Reporter interruption.)
13 Q   (By Mr. Keenan)  Some quick background
14     questions.  Can you identify who Hazel Jennings
15     is?
16 A   She's our chief of department.
17 Q   And can you tell us what Ms. Jennings does?
18 A   She is the highest ranking uniformed member of
19     the department.  She oversees all of the
20     uniformed facilities and uniformed staff members.
21               MR. KEENAN:  Ms. Tate, did you get
22     that?
23               THE COURT REPORTER:  No, I didn't get
24     the last word.
25               THE WITNESS:  Staff, uniform staff

Page 16
 1     members.
 2 Q   (By Mr. Keenan)  And then Cynthia Brann is the
 3     commissioner of correction, correct?
 4 A   Yes.
 5 Q   And she is in overall charge of the Department of
 6     Correction, right?
 7 A   Yes.
 8 Q   So we understand the structure of the Department
 9     of Correction, Rikers Island encapsulates most of
10     the detention and correctional facilities
11     operated by the City of New York, correct?
12 A   Yes.
13 Q   There are various other facilities located
14     elsewhere in the city, correct?
15 A   Yes.
16 Q   There's the Manhattan Detention Center, which is
17     also known as The Tombs, correct?
18 A   Yes.
19 Q   Okay.  It is still in operation at this time,
20     right?
21 A   Yes.
22 Q   Is there a plan to reduce operation at the
23     Manhattan Detention Center or reduce the number
24     of inmates being held there?
25 A   Yes.  We're closing the facility.

Page 17
 1 Q   When is that occurring?
 2 A   Before the end of the year.  I don't have an
 3     exact date.
 4 Q   Okay.  Does that relate to COVID-19 or is it just
 5     part of the long-term general planned closure of
 6     the facility?
 7 A   It's part of the long-term plan to build the new
 8     borough-based jails.
 9 Q   Other than Rikers and the Manhattan Detention
10     Center, are there any -- are there any other
11     correctional facilities that the City operates
12     other than simply a short-term lockup located at
13     a police precinct?
14 A   Yes, we have the Vernon C. Bain Center in the
15     Bronx.
16 Q   And which inmates does that location house?
17 A   They're detainee inmates.
18 Q   Is there any difference between who is sent to
19     Center in the Bronx and who's sent to Rikers or
20     NVC?
21 A   The facilities generally get admissions from the
22     boroughs that they're -- that they're in, and
23     VCBC is getting new admission -- is getting new
24     admission inmates right now.
25 Q   All right.  Is the facility in the Bronx slated
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 1     to be closed?
 2 A   No.
 3 Q   Okay.  And so there are no plans to close or
 4     reduce inmate population at this time at the --
 5     at the Center in the Bronx?
 6 A   Not at this time, no.
 7 Q   The inmates who are presently housed in the
 8     Manhattan Detention Center, are they going to
 9     have to be re-aligned to being housed in Rikers?
10 A   Or in VCBC, yes.
11 Q   Okay.  And there's been no addition of space or
12     construction of new housing units either in the
13     Bronx or at Rikers, correct?
14 A   No.  It will be the number of closed housing
15     areas that we're going to open to bring the new
16     inmates into.
17               (Reporter interruption.)
18 Q   (By Mr. Keenan)  Is DOC -- and I'll speak
19     generally about DOC, and I assume this applies
20     to Rikers unless you tell me otherwise, is DOC,
21     including its operations at Rikers, accredited
22     by any accrediting organizations such as the
23     American Correctional Association or the
24     National Commission on Healthcare and
25     Corrections?
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 1 A   No.
 2 Q   All right.  Is DOC seeking accreditation by any
 3     accrediting agency or organization?
 4 A   Not to my knowledge, no.
 5 Q   Why not?
 6 A   I think that we're waiting to seek accreditation
 7     in the new facilities.
 8 Q   If DOC sought accreditation at this time, do you
 9     believe you would not obtain accreditation for
10     some reason?
11 A   I haven't looked at the accreditation standards
12     in quite some time, so I'm not sure.
13 Q   In dealing with COVID-19 --
14 A   Uh-huh.
15 Q   -- what standards have you looked to, and when I
16     say "you," I mean the Department of Correction,
17     what standards or guidance has the DOC looked to
18     in developing its response to COVID-19?
19 A   The CDC guidelines, the New York State Department
20     of Health guidelines, and the New York City
21     Health Department guidelines.
22 Q   Okay.  Anything else?
23 A   No, I think that's it.
24 Q   Tell us why the DOC has looked to the CDC
25     guidelines, what -- what importance you place in
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 1     those guidelines?
 2 A   The CDC is one of the preeminent public health
 3     agencies in the country.
 4 Q   And same question with respect to the New York
 5     State and New York City departments of health,
 6     why are you looking to their guidelines and
 7     guidance in developing your COVID-19 --
 8 A   Again, they're public health experts.
 9 Q   And would you agree with me that the CDC, the New
10     York State Department of Health and the New York
11     City Department of Health have greater expertise
12     in public health response in dealing with
13     pandemics than the DOC has in-house?
14 A   Yes.  That's why we run most of our plans through
15     the health department and the city.
16 Q   And when you said you run most of your plans
17     through the health department and the city, can
18     you tell us what you mean by running it through
19     the health department?
20 A   So like when we're working to reopen services,
21     our plans are reviewed by the health department
22     and we work with them to make sure that we have
23     the best plans that we can to keep our staff and
24     individuals safe.
25 Q   Commissioner Feeney, would you agree that the DOC
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 1     has a duty to inform itself about public health
 2     threats?
 3 A   Yes.
 4 Q   Okay.  And would you agree that the DOC has a
 5     duty to seek advice from competent healthcare
 6     professionals?
 7 A   Yes.
 8 Q   Would you agree that the DOC has a duty to
 9     explore what the available alternatives are for
10     dealing with public health threats?
11 A   Yes.
12 Q   And would you agree with me that the DOC has a
13     duty to act based on facts and not just based on
14     assumptions?
15 A   Yes.
16 Q   Would you agree that the DOC has a duty to
17     consult national, state and local public health
18     guidance in responding to COVID-19?
19 A   Yes.
20 Q   Would you agree with me that the DOC has a duty
21     to keep Rikers Island safe and sanitary?
22 A   Yes.
23 Q   Would you agree the DOC has a duty to keep both
24     staff and inmates safe?
25 A   Yes.
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 1 Q   Would you agree that the DOC has a duty to update
 2     or reconsider its protocols when circumstances
 3     have changed?
 4 A   I'm sorry, you broke up.  And I didn't hear the
 5     whole question.
 6 Q   So would you agree with me the DOC has a duty to
 7     update or reconsider its protocols if
 8     circumstances have changed?
 9 A   Yes.
10 Q   Would you agree with me that it's not enough just
11     to have policies on paper, the DOC needs to
12     enforce the policies?
13 A   Yes.
14 Q   And would you agree with me that in order to
15     ensure the policies are actually being enforced
16     and implemented, the DOC and its management have
17     a duty to monitor whether staff and inmates are
18     complying with policies?
19 A   Yes.
20 Q   And the DOC has a duty to take action if people
21     are not complying with policies?
22 A   Yes.
23 Q   When was the first time that DOC received
24     information about COVID-19 being a potential
25     health threat?

Page 23
 1 A   I think we had our first meeting about it in
 2     February.  We were meeting to update our pandemic
 3     plan.
 4 Q   Did DOC already have a pandemic plan at that
 5     time?
 6 A   Yes, we did.
 7 Q   Has DOC ever responded to any prior epidemic or
 8     pandemic?
 9 A   Yes.
10 Q   What epidemics or pandemics has DOT responded to?
11 A   H1N1 was the most recent pandemic.
12 Q   And so you had a pandemic plan at that time?
13 A   Yes.
14 Q   Is that correct?
15 A   Uh-huh.
16 Q   And then did you go about updating that plan?
17 A   Yes, we did.
18               MR. KEENAN:  I want to bring up a
19     series of affidavits.  Julia, if we could bring
20     up the March 26, 2020 affidavit of Deputy
21     Commissioner Feeney.  This will be Exhibit 2.
22               (Deposition Exhibit 2 marked.)
23 Q   (By Mr. Keenan)  Commissioner Feeney, this is
24     going to be marked as Exhibit 2.  It is an
25     affidavit that you executed in March of 2020.
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 1     Why don't we just briefly go through the four
 2     pages of that so you can see every page of it.
 3 A   Okay.
 4 Q   Having seen all four pages of Exhibit 2,
 5     Commissioner Feeney, do you recognize this as an
 6     affidavit that you executed on March 26, 2020?
 7 A   Yes.
 8 Q   Okay.  Would you agree with me that COVID-19
 9     poses a serious threat of harm or even death to
10     people who contract it?
11 A   Yes, it can.
12 Q   And would you agree with me that COVID-19 is a
13     serious health threat and safety threat?
14 A   Yes.
15 Q   Let's go to page 2.  Okay?
16 A   Uh-huh.
17 Q   I want to ask you about hand hygiene.  This talks
18     about some guidance.  Let's go to the prior page
19     if we could, Julia.
20               So your affidavit says:  As part of the
21     ongoing efforts to contain the spread of
22     COVID-19, the DOC has implemented various
23     measures communicated then to staff and persons
24     in custody.  These recommendations include the
25     following.

Page 25
 1               And then I'm paraphrasing here, but
 2     then we go to the next page, and it says in
 3     subparagraph D, "Hand hygiene - wash hands
 4     frequently with soap and water.  If soap and
 5     water are not available, the use of alcohol based
 6     hand sanitizer shall be employed.  Only staff may
 7     carry hand sanitizer per DOC policy."
 8               Did I read that correctly?
 9 A   Yes.
10 Q   Okay.  Would you agree with me that hand hygiene
11     is critical in stopping the spread of COVID-19?
12 A   Yes.
13 Q   And why do you suggest or has DOC suggested the
14     use of hand sanitizer?
15 A   We only suggest the use of hand sanitizer when
16     washing with soap and water in a sink is not
17     available per CDC guidelines.  It's much better
18     to wash your hands with soap and water.  And
19     after you physically remove the virus from your
20     hands, then to use hand sanitizer.
21 Q   You acknowledge in your affidavit that a sink to
22     wash your hands with soap and water is not always
23     necessarily going to be available to staff and
24     inmates at Rikers, correct?
25 A   For the staff, definitely not.  To the
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 1     incarcerated individuals, it is most of the time.
 2 Q   How do you know that?
 3 A   Because I worked here and toured the jails for
 4     many years and I know that there are sinks with
 5     soap and water in every cell and every housing
 6     area.
 7               I know that the intakes have sinks with
 8     soap and water in them, as do the clinics.  There
 9     are inmate bathrooms in areas like social
10     services, although during COVID, the individual
11     separate staying in their housing area.
12               Additionally, we do audits every day.
13     The captains audit each one of their areas three
14     times during an eight-hour tour.
15               And in addition to that, my staff and
16     the bureau chief of facility operations staff
17     conducts additional tours of additional audits so
18     we're basically auditing the audits to ensure
19     that there's soap at every sink, that the sinks
20     are operable, that we have adequate sanitizing
21     solution, and that PPE is available.
22 Q   Why does DOC not make hand sanitizer available to
23     inmates?
24 A   Because it has 60 percent alcohol in it and it's
25     highly flammable so it's dangerous.
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 1               And also, in other jurisdictions there
 2     have been reports of individuals drinking the
 3     hand sanitizer for the alcohol content.
 4               And since soap and water is available
 5     at the sinks, it's a risk that we don't want to
 6     take.
 7 Q   You mentioned sinks.  Isn't it the case that one
 8     means of responding to COVID-19 is that people
 9     are supposed to engage in social distancing and
10     not congregate in spaces?
11 A   Yes.
12 Q   Okay.  Sinks in congregate spaces, if people are
13     all trying to wash their hands at the same time,
14     run the risk of people congregating and not being
15     able to socially distance, correct?
16 A   Well, I've been touring the jail daily and weekly
17     since COVID started and have never seen a long
18     line at any of the sinks for individuals to wash
19     their hands.  But I guess, theoretically, that
20     would be correct.
21 Q   And it might well be that the reason you haven't
22     seen a long line is that people don't want to
23     congregate, right?
24 A   I have not had anybody tell me that they haven't
25     been able to wash their hands because there are
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 1     too many people in the bathroom.  And one of the
 2     questions that we ask on the audit is:  Are there
 3     any complaints that the incarcerated individuals
 4     have about what's going on in the area.
 5 Q   You said that you have received or heard of
 6     reports of people drinking hand sanitizer in
 7     other jurisdictions.  Which reports are --
 8               (Reporter interruption.)
 9 Q   (By Mr. Keenan)  Which reports have you heard
10     and in what jurisdictions?
11 A   I don't know the specifics of which ones off the
12     top of my head.
13 Q   Do you know if those -- so you don't -- you don't
14     have the details of what happened or what facts
15     were those supposed scenarios, correct?
16 A   No, not with me.
17 Q   Has anyone in DOC's custody ever drunk hand
18     sanitizer?
19 A   I don't know.
20 Q   You're not aware of any situation ever in which
21     anybody in DOC custody has drunk hand sanitizer,
22     correct?
23               MR. THAYER:  Objection.  You can
24     answer, Ms. Feeney.
25 A   I don't know.  Like medical staff doesn't always
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 1     give us information about inmates' medical
 2     conditions.
 3 Q   (By Mr. Keenan)  But you -- you, as you sit
 4     here today, are not aware of any instance of
 5     that ever happening, are you?
 6 A   No.
 7 Q   Okay.  Are you aware of any instance ever in
 8     which an inmate in DOC custody has lit hand
 9     sanitizer on fire?
10 A   We don't give them access to it, so no.
11 Q   What means -- do inmates have access to lighters
12     or matches such that they could light hand
13     sanitizer on fire if they wanted to?
14 A   They should not, but they are -- they have set
15     fires with batteries and wires.
16 Q   How many fires have been set in Rikers in the
17     past month?
18 A   A couple.  I don't know the actual number.
19 Q   Okay.  How many inmates are there at Rikers right
20     now?
21 A   Approximately 7,000.
22 Q   Let's go to paragraph 8e.  This talks about
23     social distancing strategies that have been
24     employed.  In dormitory style settings --
25 A   Uh-huh.
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 1 Q   -- what -- are people actually sleeping at least
 2     six feet apart from each other?
 3 A   In some instances.  In some instances we
 4     recommend that they sleep head to toe.  We've
 5     been predominantly keeping the inmates in kind of
 6     the same group of inmates.  We haven't been
 7     transferring them out a lot, and we have not had
 8     a case of transmission in the jail since
 9     May 19th.  The only positive cases have been new
10     admission inmates.
11 Q   You do not test current inmates, correct?
12 A   You would have to ask medical for the reason that
13     they test.  But if someone is symptomatic, they
14     would get tested.
15 Q   But there's no -- there is no program in place
16     for the regular testing or even random testing of
17     inmates who are in Rikers, correct?
18 A   You would have to ask the medical staff that
19     question.
20 Q   But -- but you're not aware -- you're not aware
21     of that, are you?
22 A   No, but the medical staff wouldn't necessarily
23     tell me that.
24 Q   Who's in charge of medical staff at Rikers?
25 A   Drs. Patsy Yang and Dr. Ross McDonald.
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 1               (Reporter interruption.)
 2 Q   (By Mr. Keenan)  Can we hear those names again?
 3 A   Patsy Yang and Ross McDonald.
 4 Q   McDonald or McDonnelly?
 5 A   McDonald.
 6 Q   McDonald, okay.  So back to my question of social
 7     distancing.  Are people actually sleeping at
 8     least six feet apart from each other in
 9     dormitories or not?
10 A   Not every dormitory, no.
11 Q   Okay.  Does the DOC have in place a set of
12     processes or standards for deciding whether DOC
13     is going to release certain inmates in order to
14     relieve the number of people in Rikers?
15 A   There's a work release program that the
16     commissioner can identify people to participate
17     in.  And the medical staff identified and
18     recommended that a certain number of individuals
19     be released due to their medical condition and
20     that is going through the appropriate legal
21     process, and approximately 1500 individuals were
22     released.
23 Q   Are all of the people in Rikers who are being
24     detained people with violent criminal records, or
25     are there some people with non-violent records as
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 1     well?
 2 A   The majority of our individuals in custody right
 3     now I believe are violent --
 4               (Reporter interruption.)
 5 A   For violent crimes; the majority of them are
 6     felony arrests at this point.
 7 Q   (By Mr. Keenan)  That's a majority, but it's
 8     not everybody, correct?
 9 A   Correct.
10 Q   All right.  Why is it that at least six feet of
11     distance is not being maintained in every
12     dormitory setting?
13 A   In some instances, the beds are bolted to the
14     floor so that's why we suggest they sleep head to
15     toe.  We've been bringing more housing areas on
16     line so that we can clean out housing areas that
17     are a little higher in occupancy.
18 Q   Which housing areas have you been brought back on
19     line?
20 A   We're working on the one in EMTC to bring back on
21     line; they're working in RNDC.
22 Q   How many additional beds or space for how many
23     additional inmates are you going to be able to
24     bring back on line by reopening some of these
25     closed facilities?
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 1 A   I don't know offhand.
 2 Q   You said you don't know offhand?
 3 A   Uh-huh.
 4 Q   Where will we find that out?
 5 A   Custody management.
 6 Q   What is the timeline for bringing these
 7     facilities back on line?
 8 A   I don't know.
 9 Q   Okay.  Is the reason that there's not at least
10     six feet of distance between everybody in
11     dormitory setting basically a space issue;
12     there's just presently not enough space?
13 A   I'm not sure that that's correct.  I know that,
14     like I said, they've been transferring housing
15     areas in cohorts and we have been trying not to
16     move people, but I don't necessarily know that
17     it's we don't have space to put other people.
18 Q   And --
19 A   If we needed to, we can open EMTC also, so we
20     have beds.
21 Q   What is EMTC?
22 A   One of the jails.
23 Q   And -- and it's presently closed?
24 A   Yes.
25 Q   How come it hasn't been reopened yet?
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 1 A   Well, we opened it during COVID, that's where we
 2     housed symptomatic and positive individuals.  And
 3     when that number went down so that those
 4     individuals could be housed in west facility, the
 5     facility, we would be able to open it anytime we
 6     needed it.
 7 Q   And if it's closed right now and you have people
 8     who are presently sleeping less than six feet
 9     apart from each other, how come you don't reopen
10     it right now in order to thin out the population
11     so people can distance?
12 A   So I think we have to look at the COVID plan as a
13     whole, and, as I said, we haven't had a case of
14     transmission since May 19th within the
15     facilities, so I don't necessarily think that the
16     number of individuals in the housing area right
17     now --
18               (Reporter interruption.)
19 A   -- is harmful.
20 Q   (By Mr. Keenan)  So DOC has basically made a
21     judgment at this point that it's not necessary
22     to have at least six feet of distancing because
23     you haven't had a reported case of in-facility
24     transmission since May?
25 A   That's not what I said, but I'm saying you have
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 1     to look at the whole -- the whole COVID plan as a
 2     whole --
 3 Q   What --
 4 A   -- is successful.
 5 Q   How do you define success, Commissioner Feeney?
 6 A   That we haven't had transmission in the facility
 7     since May.
 8 Q   Have you had any kind of transmission?
 9 A   New admission inmates coming in when they get
10     tested when they come in to the system have been
11     positive, but not among our inmates who have been
12     here.
13 Q   Do you test every inmate upon admission?
14 A   Yes.
15 Q   And until you get the test results back, what are
16     the protocols in place for housing those people
17     while you're waiting on it?
18 A   So they're housed in new admission housing where
19     they remain for at least 14 days and their COVID
20     test returns, and the individuals don't get moved
21     to other housing until the CHS staff clear them
22     to be moved.
23 Q   While inmates are in the new admissions housing
24     for the 14 days, are they in isolation or are
25     they housed with other inmates?  What procedures
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 1     and protocols are in place for how they are
 2     housed and interacting with people during those
 3     14 days?
 4 A   So they're housed by classification so some are
 5     in dorms and some are in cells.
 6 Q   And is that classification according to
 7     dangerousness or their record, or how are they
 8     classified for dormitory versus cell housing?
 9 A   It's a -- it's a whole system.  It deals with
10     what their charges are, what previous charges
11     within the last seven years were, what their age
12     is, do they have an infraction history.  So
13     there's a whole bunch of things that go into
14     their classification.
15 Q   Other than the admission of -- or the testing of
16     new inmates --
17 A   Uh-huh.
18 Q   -- does DOC do any other testing for COVID?
19 A   DOC does not test for COVID.  CHS tests for
20     COVID.
21 Q   Does CHS do any other testing for COVID?
22 A   As I said, you would have to ask them.  Other
23     than for symptomatic inmates, I don't know what
24     their protocol is.
25 Q   DOC has not implemented a regimen for testing
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 1     staff, has it?
 2 A   No.  We set up an agreement with Northwell and
 3     they do our testing for us.  We did send staff on
 4     to go get tested, but there is no mandatory
 5     testing.  But we do screening of everybody that
 6     enters the facility.
 7 Q   And how do you do that?
 8 A   There's a series of questions.  They fill out a
 9     form, there's a series of questions that deal
10     with COVID-related symptoms and have you been
11     around somebody who had COVID.
12               And then your temperature is checked.
13     If you have a temperature of 100.4 or greater,
14     you're not allowed into the facility and you have
15     to report to your medical doctor.  And then you
16     have to get cleared by the health management
17     division to return to work.
18 Q   Are all staff, do they have their temperatures
19     taken every day when they report?
20 A   Yes.  Those that report to the jails, yes.
21 Q   Let's go to the April 2nd, 2020 affidavit.
22 A   I'm sorry, I can't hear you.
23               MR. KEENAN:  Sure.  Let's go to the --
24     Julia, let's go to the April 2nd affidavit.  This
25     will be Exhibit 3.  And let's just go through all
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 1     the pages there.
 2               (Deposition Exhibit 3 marked.)
 3 Q   (By Mr. Keenan)  Commissioner Sweeny, do you --
 4     I'm sorry, Feeney.  Apologies.
 5 A   No problem.
 6 Q   Commissioner Feeney, do you recognize Exhibit 3?
 7 A   Yes.  It's another one of the affidavits I wrote.
 8 Q   Exhibit 3 is an affidavit that you executed on
 9     April 2nd, 2020?
10 A   Yes.
11 Q   Let's go to paragraph 8, please.  Paragraph 8
12     says:  ...DOC's policy is to provide every
13     individual in custody with their own bar of soap
14     and access to cleaning supplies in the housing
15     area janitor's closet including, but not limited
16     to:  Disinfectant, mold and mildew cleaner,
17     general cleaner, and floor cleaner, and cleaner
18     without grit.
19               Did I read that correctly?
20 A   Yes.
21 Q   And -- just getting to the right place here.
22     What type of soap is distributed to inmates?
23 A   Bar soap.
24 Q   Bar soap, okay.  Is it an antibacterial soap or
25     some other kind of soap, or do you know what kind
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 1     of soap it is?
 2 A   I'm not sure what kind of soap it is.  It's made
 3     by Corcraft.
 4 Q   Okay.  Made by corporate you said?
 5 A   Corcraft.
 6 Q   Spell that for us, please.
 7 A   C-o-r-c-r-a-f-t.
 8 Q   Do inmates -- are cleaning supplies available
 9     only at one central place in each housing unit or
10     are they dispersed throughout the housing units?
11 A   They are locked in the janitor's closet and
12     there's a bucket of sanitizer that, since COVID,
13     we have been leaving out for folks to sanitize
14     the phone before use if they want to.
15               But anytime an individual has out of
16     soap, they can ask for any of the cleaning
17     supplies to clean their own bed or a cell area.
18     And then we have the house detail that's trained
19     in cleaning and sanitizing procedures that does
20     the general cleaning and sanitizing of the
21     housing units.
22 Q   So let's take NIC as an example.  How many people
23     are in NIC?
24 A   Oh, I don't know off the top of my head.
25 Q   Several hundred?
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 1 A   Okay, I don't know the actual number.
 2 Q   Okay.  Well, what I'm trying to understand is is
 3     there just one janitor's closet available to all
 4     the inmates in a given housing unit?
 5 A   So there's one janitor's closet for each side of
 6     the housing area, or if there's one janitor
 7     closet, it has twice the number of supplies.
 8 Q   So how many janitors' -- like, for instance, if I
 9     want to get a canister or a spray bottle of
10     disinfectant, how many spray bottles or canisters
11     of disinfectant are available for every hundred
12     inmates?
13 A   The disinfectant is provided in a dispenser and
14     the dilution, it's got a very strong dilution
15     ratio so it's a bottle of the concentrated
16     sanitizer that the dispenser dilutes.  And the
17     individuals get it in a bucket.  We don't use
18     spray bottles for disinfectant.
19 Q   So in order -- if you want to get a disinfectant
20     in order to wipe down your cell or your bed or a
21     high-touch surface such as a doorknob, you
22     have -- what are the steps you have to go through
23     to do that as an inmate?
24 A   You say to the officer, I would like to clean and
25     sanitize whatever, and the officer will unlock
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 1     the janitor closet and provide you with the
 2     supplies.  When you're done with the cleaning,
 3     you return the supplies, clean them, and they are
 4     again secured in the janitor closet.
 5 Q   And basically only one inmate can do this at a
 6     time, right?
 7 A   No.  Multiple inmates can do it at a time.
 8 Q   How many?
 9 A   There are four mop -- mop buckets and mops, and
10     there are six sponges and six green scouring
11     pads, so multiple people can do it at a time.
12 Q   But those -- those sponges and green scouring
13     pads are reused?
14 A   Yes.  When you're done, you place them in a
15     bucket with the sanitizing solution so they get
16     sanitized prior to the next use.
17 Q   Okay.
18 A   So after ten minutes, they're good to go.
19 Q   Okay.  So any given sponge or scouring pad has to
20     be sitting there for ten minutes before it can be
21     reused, correct?
22 A   Yes.
23 Q   Has the department considered acquiring sanitary
24     wipes, such as Clorox wipes, or something, or
25     Lysol wipes to distribute to inmates?
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 1 A   We have some wipes, but we don't generally give
 2     them to the incarcerated individuals because they
 3     end up getting stuck down toilets and it will
 4     clog the toilet.  So if we use the liquid cleaner
 5     and sanitizer, we don't have to worry about
 6     clogging the toilets.
 7 Q   How many instances of clogged toilets in the last
 8     month have you had because of a wipe?
 9 A   Well, we haven't given them out to the
10     individuals in the last month, but we did do a
11     project in the courts probably a year, year
12     and-a-half ago, where we had the hand sanitizer
13     wipes, not the cleaning sanitizer, and they were
14     constantly being flushed in the toilet.
15 Q   You said you did a project in the -- in the
16     courts?
17 A   Yes.  In the Bronx courts.
18 Q   Tell us about that project.
19 A   Well, it was just that.  We were trying to see if
20     it was easier to hand out sanitizing wipes
21     instead of having bar soap in the court pen, and
22     all it ended up really doing was creating a lot
23     of clogged toilets.
24 Q   Have you ever experimented or tried distributing
25     sanitizing wipes since COVID started?
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 1 A   Not to the incarcerated individuals, no.
 2 Q   Okay.  Have you explored simply instructing
 3     people that they should throw any used sanitary
 4     wipes into a trash can and making more trash cans
 5     available?
 6 A   Well, there is no reason for us to provide
 7     sanitizing wipes because we have adequate
 8     sanitizer in the janitor closet.  So we have
 9     plenty of sanitizer available for the population.
10 Q   In order to go get the sanitizer, an inmate has
11     to interact face-to-face with a correctional
12     officer, right?
13 A   That would be the same process with the wipes,
14     any wipes.
15 Q   Unless you distributed them to inmates generally
16     or put them in dispensers, right?
17 A   Yeah, we probably we could do that, but
18     dispensers could be broken up into weapons, so we
19     tend to not put dispensers out where the
20     population lives.  A dispenser would be locked in
21     the janitor closet also.
22 Q   Have you ever had a dispenser at Rikers, had an
23     instance of a dispenser for items being made into
24     a weapon?
25 A   Sure, many times.
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 1 Q   Okay.  Give me an example of that.
 2 A   So dispensers in kitchens and in bathrooms, the
 3     dispensers we have in the janitor closets will
 4     get vandalized if the door is left unlocked.
 5 Q   Have you explored having secured dispensers or
 6     dispensers that are not easy to fashion into
 7     weapons?
 8 A   These are secured --
 9               (Reporter interruption.)
10 A   These are secure dispensers.
11 Q   (By Mr. Keenan)  What about have you ever just
12     personally gotten a bottle of -- or a canister
13     of Clorox wipes or Lysol wipes, you know they
14     come in kind of a plastic, softish plastic
15     canister, have you ever seen one of those?
16 A   Yes.
17 Q   Okay.  Have you ever seen one of those be
18     fashioned into a weapon?
19 A   We don't give them to them so no, I haven't seen
20     them fashioned into a weapon.
21 Q   Okay.
22 A   Again, there's no reason to give them sanitizing
23     wipes.  We have plenty of Virex 256 sanitizer
24     that's effective against COVID.
25 Q   Does have Virex 256 sanitizer have any substances
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 1     in it that could be intoxicating?
 2 A   Not to my knowledge.  It's ammonia, it's not an
 3     alcohol-based product.
 4 Q   Have you explored having a system in place where
 5     correctional officers can distribute hand
 6     sanitizer directly to inmates upon their request,
 7     Hey, I just want a squirt of hand sanitizer?
 8 A   No.  There's no reason for them to have the hand
 9     sanitizer.  We have sinks with soap and water.
10 Q   Every --
11 A   The CDC recommends that you use a sink with soap
12     and water.  The hand sanitizer is only
13     recommended to be used when a sink is not
14     available.
15 Q   Are there inmates who are on work details at
16     Rikers?
17 A   Yes.
18 Q   Okay.  And when they're on work detail, they are
19     circulating throughout a housing unit in much the
20     same way as a staff member would, right?
21 A   No.  Well, the house detail would live in the
22     housing area.  There are only very few instances
23     where we have an outside inmate detail work
24     inside a housing unit.
25 Q   During a given work detail, it's certainly
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 1     possible that an inmate wouldn't necessarily have
 2     immediate access to a sink to wash their hands,
 3     right, because they're working?
 4 A   Well, no.  There are bathrooms available for them
 5     to use while they're working so they could wash
 6     their hands in that bathroom.
 7 Q   Would that be the case with staff as well?
 8 A   Yes.
 9 Q   So why -- why do you issue hand sanitizer to
10     staff then but not to inmates who are on a work
11     detail?
12 A   Because staff have cart or posts, they have
13     recreation posts.  They have posts where they do
14     not have access to a sink with soap and water.
15 Q   Are you --
16 A   We have the security posts that are outside, so
17     there are lots of posts where an officer does not
18     have access to a sink and that's where we
19     distribute the hand sanitizer.
20 Q   Does every inmate in Rikers have access to a sink
21     with soap and water in a non-congregate setting,
22     like not a collective bathroom, a sink that they
23     can go use individually while observing social
24     distancing, does every single inmate have
25     continuous access to a sink like that?
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 1 A   Except for when they're walking in corridors or
 2     it's hours for rec, yes.
 3 Q   What about inmates who are housed in dormitory
 4     settings who don't have a sink in their cell,
 5     where do they -- where do they access a sink?
 6 A   They go to the bathroom where we have multiple
 7     sinks.
 8 Q   And isn't it the case that a bathroom is a
 9     confined space and you might -- the bathroom
10     might be full at any given point in time?
11 A   Since COVID started, only four individuals are
12     allowed in a congregate bathroom at a time.
13 Q   How many sinks and how many bathroom stalls or
14     urinals are in a given congregate bathroom?
15 A   It depends on how many individuals are housed in
16     the area.  So small housing areas, like with 14
17     inmates or 20 inmates might have four, six; and
18     areas that have more, seven or eight sinks.  It
19     depends on the size of the housing area.  It's
20     different in every facility and sometimes in
21     every housing unit.
22 Q   How is soap -- in those congregate bathrooms,
23     what type of soap is being used?
24 A   Bar soap.
25 Q   Bar soap?
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 1 A   Each individual has their own bar soap, plus we
 2     put additional bar soap on each sink.
 3 Q   Okay.  In order to use the sink, do you have to
 4     handle the sink, like turn a knob or something
 5     like that?
 6 A   Yes.
 7 Q   Okay.  And I know we're getting into the details
 8     of washing one's hands, but it seems important
 9     here.  If you go and wash your hands and you're
10     using bar soap, unless you have an individual bar
11     of soap with you, you're using bar soap that
12     someone else has used, right?
13 A   As I said, every individual has their own bar of
14     soap, but we do put additional soap in the
15     bathroom in case they forgot theirs.
16 Q   So if you don't have your individual soap with
17     you, you have to use soap that someone else has
18     used, right?
19 A   Or you can ask the correctional officer for
20     another bar of soap.  We have boxes of soap in
21     every housing unit.
22 Q   And in order to turn on the sink, you have to
23     handle the knobs of the sink, correct?
24 A   Yes.
25 Q   They're not automated sinks?
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 1 A   No.
 2 Q   Okay.  And then when you're done washing your
 3     hands -- is there hot water available in all the
 4     sinks?
 5 A   Some of them have mixed water, where the hot and
 6     cold is mixed so it's warm water.  And, really,
 7     all the temperature of the water does is increase
 8     the amount of suds you get out of the soap.  But
 9     there are no sinks that have just cold water.
10 Q   Are inmates able to control the temperature of
11     the water that they are using, or is it pre --
12 A   It depends --
13 Q   -- pre-set?
14 A   It depends on the housing area.  Some have hot
15     and cold knobs, and some have mixed water.
16 Q   And then when you're done washing your hands, you
17     have to handle the knobs again to turn the water
18     off, correct?
19 A   Right.  They can use a towel or a hand towel,
20     depending on where they are, to dry their hands.
21 Q   Are hand towels always available in all of the
22     bathrooms?
23 A   Not in housing areas, but in non-housing areas,
24     yes.
25 Q   Okay.  So --
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 1 A   In housing, individuals have their own towels.
 2     We also have the ability for them to sanitize the
 3     sinks before they use them if they would like to
 4     do so.
 5 Q   And how do you make -- how do you make that
 6     possible?
 7 A   The same way they would do any other cleaning.
 8     They ask to get the sanitizer from the janitor's
 9     closet.  And if they so desire, they can sanitize
10     the sinks before they use it.  If not, the sinks
11     are sanitized -- countertop surfaces should be
12     sanitized every two hours.
13 Q   Do you know if they actually are?
14 A   So as I said, it's audited by both the captains
15     in the jails and my staff and the bureau chief of
16     facility operations, and one of the questions is
17     when was the last time the sanitary tour was
18     conducted; if it's been longer than two hours,
19     the captain is expected to instruct the officer
20     to have the house detail go do it at that time.
21 Q   If an inmate -- let's talk about turning off the
22     knobs in the bathroom once you're done washing
23     your hands.
24 A   Uh-huh.
25 Q   If I don't want to run the risk of touching the
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 1     knobs that other people have touched and making
 2     my hands dirty again that I just washed, how do I
 3     turn off the sink?
 4 A   You could use some toilet paper.
 5 Q   Any other method?
 6 A   No.  I think that's about it.
 7 Q   Okay.  In order to go get toilet paper, you would
 8     have to go back into a toilet stall which is a
 9     confined area that, one, is a small confined
10     area; two, that people defecate in, correct?
11 A   Or you bring your own with you.  Most inmates
12     have their own roll of toilet paper, so they just
13     bring it with them.
14 Q   But not all inmates necessarily, right?
15 A   Well, we don't leave toilet paper sitting in the
16     toilet stall so they either -- they have their
17     own roll of toilet paper at their beds or in
18     their cells.
19 Q   Okay.
20 A   So they can bring it with them if they so
21     desired.  And if they didn't have it, they could
22     ask the correction officer for it on the way to
23     the bathroom and they would give it to them.
24 Q   Is there always a correction officer standing
25     there outside the bathroom if an inmate needs to
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 1     get sanitizer or needs to -- or needs to get
 2     Virex solution or needs to get toilet paper?
 3 A   They're not necessarily standing right outside
 4     the bathroom, but they're in the housing area.
 5 Q   How many staff have tested positive for COVID-19
 6     in the last month?
 7 A   Oh, in the last month?  Maybe 10 or 15.
 8 Q   And of those 10 or 15 people, did some of them
 9     test positive after they had already been working
10     one or more shifts?
11 A   I'm sure they did work at some point before they
12     tested positive.
13 Q   So it's still the case that, at least in the past
14     month, inmates have been exposed to
15     positive-testing staff, correct?
16 A   It could be, but we do tracing.  And every time
17     we have a positive staff member, the facility
18     identifies all staff and incarcerated individuals
19     that the individual came in contact with.  The
20     staff members get a letter that says you were
21     exposed and recommend that they see their
22     personal physician or at least reach out to them.
23               And the list of incarcerated
24     individuals is given to Correctional Health
25     Services and they do their contact tracing with
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 1     those individuals.
 2               MR. KEENAN:  Go to the October 24th
 3     through 30th weekly report, if we could pull that
 4     up.  Actually, before we do that, let's go to the
 5     affidavit on April 24th, 2020.  This will be -- I
 6     think this will be Exhibit 4, correct, Julia?
 7               MS. GOKHBERG:  Yes, Exhibit 4.
 8               (Deposition Exhibit 4 marked.)
 9               MR. KEENAN:  Let's page through this.
10               MR. THAYER:  Mr. Keenan, before --
11     before you start asking questions on this, would
12     you mind if we took a brief five-minute break?
13               MR. KEENAN:  Sure.  I just want to
14     identify this for the record and then I was
15     planning to take a break.
16 Q   (By Mr. Keenan)  So Commissioner Feeney, is
17     Exhibit 4 an affidavit that you executed on
18     April 24th, 2020?
19 A   Yes.
20               MR. KEENAN:  Thank you.  Let's go ahead
21     and take a -- take a break.  To be realistic,
22     we'll be back on the record in ten minutes.
23               (Brief recess.)
24 Q   (By Mr. Keenan)  We are back on the record,
25     Commissioner Feeney, and you understand, of
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 1     course, you remain under oath until the
 2     deposition is completed, right?
 3 A   Yes.
 4               (Deposition Exhibit 5 marked.)
 5 Q   (By Mr. Keenan)  Commissioner Feeney, we're
 6     going to look at a weekly report for the Board
 7     of Correction.  This will be Exhibit 5.  This
 8     is the report of October 24th through the 30th.
 9               MR. KEENAN:  If you don't mind bringing
10     that up, please, Julia.
11 Q   (By Mr. Keenan)  Do you recognize Exhibit 5,
12     Commissioner Feeney?
13 A   The weekly COVID report.
14 Q   And let's go to a few pages in, I think it will
15     be five pages in.  Okay, "Total Population in DOC
16     Custody."  Do you see this graph here, do you
17     recognize it as a graph of the total DOC custody
18     population?
19 A   Yes.
20 Q   Okay.  And is that accurate?
21 A   I assume so.
22 Q   Okay.  The information that the Board of
23     Correction has would be the information supplied
24     to it by DOC, correct?
25 A   Yes.
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 1               MR. KEENAN:  All right.  And let's go
 2     to the next page, page after that and a page
 3     after that and a page after that.
 4               (Deposition Exhibit 6 marked.)
 5 Q   (By Mr. Keenan)  Okay, let's now look at
 6     Exhibit 6 which is an analysis report.
 7               MR. THAYER:  Can we just note for the
 8     record that this is page 9 of the report, please.
 9               MR. KEENAN:  Sure.
10               MR. THAYER:  Thank you.
11               MR. KEENAN:  Sure.  This analysis
12     report will be Exhibit 6.  If you don't mind
13     pulling that up, Julia.
14               MS. GOKHBERG:  Sorry.  Just give me one
15     moment.
16               MR. KEENAN:  Is this it?
17               MS. GOKHBERG:  Yes.
18               MR. KEENAN:  Okay, great.
19 Q   (By Mr. Keenan)  This is Exhibit 6.  Do you
20     recognize this document, Commissioner Feeney?
21 A   I'm back on page 1, it looks like the same Board
22     of Correction report.
23 Q   I think it's a little different.  This is titled,
24     "New York City Board of Correction Housing Area
25     Capacity Data Summary."
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 1 A   Okay.
 2 Q   Okay?
 3 A   Uh-huh.
 4 Q   Do you recognize this document?
 5 A   Yes.
 6 Q   Okay.  And what is it?
 7 A   It's the housing area capacity data summary.
 8               MR. KEENAN:  Okay.  Let's go a few
 9     pages in Julia, if you could, please.
10 Q   (By Mr. Keenan)  Okay.  And do you see this on
11     page 4 of Exhibit 6, Commissioner Feeney?
12 A   Yes.
13 Q   And this is a jail population census, correct?
14 A   Yes.
15               MR. KEENAN:  All right.  And let's go
16     to Exhibit 7 now.  This will be a letter from
17     legal aid.
18               MS. GOKHBERG:  Which letter would you
19     like?
20               MR. KEENAN:  It's in the outline.
21     It's -- the title is, "Defenders Letter to City,"
22     dated November 6, 2020.
23               (Deposition Exhibit 7 marked.)
24 Q   (By Mr. Keenan)  Okay.  This will be Exhibit 7.
25     Commission Feeney, have you seen Exhibit 7
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 1     before?
 2 A   No.
 3 Q   All right.  I want to ask you, Commissioner
 4     Feeney, about use of masks and gloves.  What are
 5     the policies and procedures for staff to wear
 6     masks, let's start with masks, while they are at
 7     work?
 8 A   Right now?
 9 Q   Yes.
10 A   Right now, staff are required to wear face
11     coverings when at work.
12 Q   At all times?
13 A   When you're within six feet, it's mandated; it's
14     recommended if you're more than six feet between
15     people.
16 Q   So what -- does that mean that basically it's --
17     if you're in a housing area but you think as a
18     staff member that you could be more than six feet
19     from anybody else, that you could take off your
20     mask if you want?
21 A   For a couple of minutes and then put it back on,
22     yes.
23 Q   And what's the reason for allowing that?
24 A   For following the City guidance in wearing masks.
25 Q   What do you do to monitor whether staff members
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 1     actually are wearing masks?
 2 A   So we do several things.  We have those audits I
 3     spoke to that the captains do and that my staff
 4     and the facility chief of operations staff do.
 5               Every supervisor and manager is
 6     expected to remind the staff to put on their
 7     mask; and if they're willfully not wearing them,
 8     then discipline would be -- would be expected,
 9     progressive discipline would be expected.
10               And we also use the compliance and
11     safety center, which is a video monitoring unit
12     that I oversee, and that unit is meant to be a
13     pure mentoring unit.  But while we're watching
14     video, if we see a staff member is not wearing a
15     mask, they get called by a peer and it's
16     recommended that they put their mask on, and most
17     of the time people have their mask and do put it
18     on.
19 Q   Has anyone ever been disciplined at Rikers for
20     not wearing a mask?
21 A   I don't know.
22 Q   Who would know?  How would we find out?
23 A   Labor relations probably.
24 Q   What are the policies and procedures for wearing
25     masks and gloves while distributing food and
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 1     medicine?
 2 A   Okay, DOC staff does not distribute medication so
 3     we don't have a policy regarding that.
 4               As far as distributing food, if you're
 5     going to have direct hand contact with food,
 6     you're required to wear gloves.  That's the New
 7     York State glove law from the health code.
 8               And folks should be wearing their masks
 9     because you're going to be near people.
10 Q   And when you said direct hand contact with food,
11     would that -- would that include, you know,
12     handling a spoon or something else to serve food?
13 A   No.  That's not direct hand contact.  The health
14     code does not require, although it's generally
15     common practice, but the health code requires
16     wearing gloves when you have direct hand contact.
17 Q   Since COVID, have you reevaluated whether the
18     state health code that was enacted before COVID
19     is enough to protect against the transmission of
20     COVID?
21 A   COVID is inhaled.  It's a droplet infection
22     that's inhaled, or if you touch your eyes, your
23     nose then your mouth and you've touch the virus,
24     you catch it.  It's not a food-borne illness, so,
25     no, I didn't spend a lot of time thinking about
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 1     COVID and related to food.
 2               MR. KEENAN:  Let's go to what's going
 3     to be Exhibit 8.  This is the document that's --
 4     well, I should -- I think for the easiest way to
 5     do this is to going to be to go through the
 6     City's full production.
 7               Julia, do you have access to that
 8     sequentially?
 9               MS. GOKHBERG:  Yes.
10               MR. KEENAN:  Okay.  So let's -- let's
11     just start going through that beginning with the
12     first document in the City's production.  This
13     will be -- are we on Exhibit 8 now, Julia?
14               MS. GOKHBERG:  Yes, Exhibit 8.
15               (Deposition Exhibit 8 marked.)
16 Q   (By Mr. Keenan)  This will be Exhibit 8,
17     Commissioner Feeney.  This is a one-page
18     document.  Can you tell us what this is?
19 A   That's the directive that was issued on
20     September 24 that details the City's guidance for
21     wearing masks and mandated that staff where masks
22     and stay within six feet of another individual
23     and strongly recommended that they wear them when
24     they are greater than six feet.
25               (Deposition Exhibit 9 marked.)
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 1 Q   (By Mr. Keenan)  Okay.  And let's go to the
 2     next document in the City's production.  This
 3     will be Exhibit 9.  This is a six-page
 4     document, Exhibit 9.  It is -- can you tell us
 5     what Exhibit 9 is?
 6 A   Oh, it appears to be a letter from our general
 7     counsel Heidi Grossman to The Bronx Defenders.
 8 Q   And what is this letter about?
 9 A   About a letter that The Bronx Defenders wrote in
10     response to your September 11 regarding COVID
11     pandemic procedures.
12 Q   Let's just page through it.  Were you involved in
13     the drafting of this letter?
14 A   Yes.
15 Q   In what way were you involved?
16 A   The legal division reviewed the policies that we
17     had in place to make sure that they were the most
18     current policies.
19               (Deposition Exhibit 10 marked.)
20 Q   (By Mr. Keenan)  Let's go to the next document
21     in the City's production.  This will be Exhibit
22     10, I believe.  What is Exhibit 10,
23     Commissioner Feeney?
24 A   It's Teletype HQ-01077-0 issued on April 18th,
25     2020, that's outlining the department's policies
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 1     for distributing masks to our incarcerated
 2     personnel.
 3 Q   You said to incarcerated personnel?
 4 A   Incarcerated persons.
 5 Q   Okay.  What is a teletype order?
 6 A   Teletype is an order from the chief that tells
 7     the department what needs to be done.
 8 Q   And is every staff member given a teletype order
 9     when one is issued?
10 A   They might -- they may not be given it by hand
11     but it's read at roll-call and the supervisors
12     for, in my case, like for a non-uniformed
13     manager, I'm required to inform my staff of
14     what's in these teletypes, plus they are also
15     available on our intranet.
16 Q   Are masks available to all inmates at the present
17     time?
18 A   Yes.
19 Q   Okay.  How often are inmates given new masks?
20 A   It can be given whenever they ask for them.
21     Every day the facility has to give an inventory
22     of what masks were issued to the chiefs and they
23     get replenished as necessary.  So I believe
24     they're delivering and maintaining 40 a couple of
25     times a week, two or three times a week in each
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 1     housing area.  But if a facility needs more, they
 2     can ask and get them, you know, we have them.
 3               (Deposition Exhibit 11 marked.)
 4 Q   (By Mr. Keenan)  Let's go to the next document
 5     in the City's production.  This will be Exhibit
 6     11.
 7 A   So this is a teletype from March 6 issued by the
 8     commissioner talking about the COVID-19 outbreak
 9     in China.
10               (Deposition Exhibit 12 marked.)
11 Q   (By Mr. Keenan)  Let's go to the next document
12     in the City's production.  This will be Exhibit
13     12, I believe.
14 A   All right.  This is a teletype issued July 23,
15     2020, again by the commissioner, talking about
16     the travel advisory and COVID-19.
17               MR. KEENAN:  Let's go to the next
18     document, please, Julia.
19               (Deposition Exhibit 13 marked.)
20 Q   (By Mr. Keenan)  This is Exhibit 13.  What is
21     Exhibit 13, Commissioner Feeney?
22 A   It is a teletype issued on September 24 by chief
23     of the department Hazel Jennings and it's again
24     reiterating how staff is to protect themselves
25     against COVID-19.

Page 64
 1 Q   Let's go to the next document in the City's
 2     production.  This will be exhibit --
 3               MR. KEENAN:  Will it be 14, Julia?
 4               MS. GOKHBERG:  Yes, 14.
 5               THE WITNESS:  We did this one already.
 6               MR. KEENAN:  I'm sorry?
 7               THE WITNESS:  We did this one already,
 8     it's the directive on wearing masks.
 9 Q   (By Mr. Keenan)  Okay.  And I think that this
10     was maybe produced twice in the City's
11     production.  So this is the directive on
12     wearing masks, Exhibit 14?
13 A   Uh-huh.
14 Q   Is that a yes?
15 A   Yes.
16 Q   Okay.  All right.  We just have to get that down
17     on the transcript.
18               (Deposition Exhibit 15 marked.)
19 Q   (By Mr. Keenan)  Let's go to the next document
20     in the City's production, which is Exhibit 15.
21 A   This is a teletype issued on March 22nd about
22     personal protective equipment and authorized
23     masks, and that was issued by both Commissioner
24     Brann and chief of the department.
25               (Deposition Exhibit 16 marked.)

Page 65
 1 Q   (By Mr. Keenan)  Let's go to the next document
 2     in the City's production, it will be Exhibit
 3     16.
 4 A   This is a teletype issued March 10th, 2020 by
 5     First Deputy Commissioner Angel Villalona talking
 6     about the leave policy at the time regarding some
 7     employees at risk for COVID-19.
 8 Q   And by the way, would you agree with me that the
 9     Department of Correction has a duty to provide
10     reasonable accommodations to inmates with
11     disabilities?
12 A   Yes.
13 Q   Okay.  And that can include extra protective
14     measures for inmates who are especially
15     vulnerable to COVID-19, correct?
16 A   Yes.
17 Q   Let's go to the next document in the City's
18     production, please.
19 A   This is teletype issued on March 22nd about the
20     leave policy applicable during the outbreak of
21     COVID-19.
22               MR. KEENAN:  And which exhibit number
23     is this going to be, Julia?
24               MS. GOKHBERG:  17, I believe.
25               MR. KEENAN:  So this is going to be
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 1     Exhibit 17 right here.
 2               (Deposition Exhibit 17 marked.)
 3               (Deposition Exhibit 18 marked.)
 4 Q   (By Mr. Keenan)  Let's go to the next document
 5     in the City's production which will be Exhibit
 6     18.  This starts at Bates stamp NYC29.  Exhibit
 7     18, can you tell us what that is, Commissioner
 8     Feeney?
 9 A   This is a teletype issued on March 28 from Chief
10     Jennings regarding the implementation of
11     televisits.
12 Q   Okay.  Let's go to the next document in the
13     City's production.  This will be Exhibit 19.
14               MR. KEENAN:  Is that correct?
15               MS. GOKHBERG:  Yes.
16               (Deposition Exhibit 19 marked.)
17 Q   (By Mr. Keenan)  Okay.  What is Exhibit 19,
18     Commissioner Feeney?
19 A   Teletype issued on April 3rd by the chief and the
20     commissioner about the distribution of masks.
21 Q   Okay.  Has that been updated in any way since
22     then?
23 A   April 3rd?  I don't believe so.
24 Q   Okay.
25 A   Except for the directive.

Page 67
 1 Q   Let's go to Exhibit -- I'm sorry, say that again.
 2 A   Except for the directive.
 3 Q   Okay.  The directive we talked about earlier that
 4     was issued in September?
 5 A   Right.
 6 Q   The one-page directive?
 7 A   Right.
 8               (Deposition Exhibit 20 marked.)
 9 Q   (By Mr. Keenan)  Let's go to the next document.
10     It will be Exhibit 20.
11 A   I think this is teletype issued May 26th from the
12     commissioner and the chief regarding distribution
13     of cotton fabric masks to incarcerated persons.
14 Q   What type of masks are being made available to
15     inmates at this time?
16 A   Predominantly surgical masks, but we did
17     receive -- I believe it was -- what's that
18     word -- donations, donation of cotton fabric
19     masks.  And the chief distributed those to the
20     incarcerated persons.
21 Q   How many cotton fabric masks?
22 A   I don't know how many.
23 Q   Who was the donation received from?
24 A   I don't know.
25               (Deposition Exhibit 21 marked.)

Page 68
 1 Q   (By Mr. Keenan)  Let's go to Exhibit 21, the
 2     next document in the City's production.  What
 3     is this, Commissioner?
 4 A   This is a teletype from March 12th, 2020 from the
 5     commissioner regarding visitors and COVID-19
 6     procedures.
 7               (Deposition Exhibit 22 marked.)
 8 Q   (By Mr. Keenan)  Let's go to the next document
 9     in the City's production, it will be Exhibit
10     22.  What is Exhibit 22?
11 A   That is an operations order that was issued on
12     September 14th about the use of infrared camera
13     and hand-held infrared thermometers regarding
14     screening process.
15               MR. KEENAN:  I think the next one will
16     be Exhibit 23.  Is that correct, Julia?
17               (Deposition Exhibit 23 marked.)
18 A   This is the elimination --
19               MS. GOKHBERG:  Yes.
20 A   -- of sexual abuse and sexual harassment
21     directive.
22 Q   (By Mr. Keenan)  Okay.  And this has been in
23     place since before COVID, correct?
24 A   Yes.  It was May 31st, 2019.
25 Q   And what is the purpose of this directive?

Page 69
 1 A   This directive goes through our procedures for
 2     eliminating sexual abuse and sexual harassment.
 3 Q   Okay.  And let's go to page 45 of this document.
 4               MR. KEENAN:  And can we go back to the
 5     prior page, Julia.
 6 Q   (By Mr. Keenan)  So that's -- you recognize the
 7     elimination of sexual abuse and sexual
 8     harassment policy dated May 31st, 2019 is 44
 9     pages long, correct?
10 A   Yes.
11 Q   Then we go to the next page in Exhibit 23, it's a
12     listing of telephone numbers, correct?
13 A   Yes.
14 Q   And let's go after that.  Are these all -- do you
15     recognize -- this is a 138-page document.  Do you
16     know if all of the attachments -- all the
17     components of this 138-page document relate to
18     sexual assault and sexual harassment of prison
19     rape elimination?
20 A   I believe so.
21 Q   And you're familiar, very familiar with the
22     City's policies on this topic, correct?
23 A   Yes.
24 Q   Okay.  In fact, there's a federal mandate to
25     develop policies on prison rape elimination,
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 1     correct?
 2 A   Yes.
 3               (Deposition Exhibit 24 marked.)
 4 Q   (By Mr. Keenan)  Let's go to Exhibit 24,
 5     please.  It will be the next document in the
 6     City's production.
 7 A   This is Directive 4514R-A issued on October 19,
 8     2007 regarding housing area logbooks.
 9 Q   And we see Exhibit 24 is a rather large document,
10     143 pages long, and just going to go through that
11     very quickly.  What are housing area logbooks?
12 A   Logbooks are bound notebooks, for lack of a
13     better thing, that are lined with number of
14     pages, and it's where everything that happens in
15     the housing area is recorded.
16 Q   Let's now go to page 8 of this Exhibit 24 and
17     tell us what that is.
18 A   That's Directive 3901R-B, it is our directive
19     regarding housekeeping procedures and it became
20     effective April 4th, 2014.
21 Q   Now, it's my understanding you have a
22     professional background in sanitation, correct?
23 A   Yes.
24 Q   What -- tell us what certifications you have in
25     sanitation and what training you've had.

Page 71
 1 A   I'm a registered sanitarian in the State of New
 2     York and I've been in the environmental health
 3     field since 1989, and worked on writing many of
 4     these policies with our colleagues in legal aid
 5     and consultants.
 6 Q   What is the -- what is a registered sanitarian?
 7     I don't -- I don't know that I've encountered
 8     that exact term.
 9 A   A public health sanitarian is the civil service
10     title for a health inspector.  And back when I
11     was a young health inspector, we had the New York
12     state registry of sanitarians and you took a test
13     and became a registered sanitarian in the State
14     of New York.
15 Q   And what are the -- what are the principles of
16     the sanitation field, what are the goals of
17     sanitation?
18 A   Prevent disease, prevent vermin activity, to
19     create a healthful environment.
20 Q   Let's go to page 26 of this Exhibit 24.
21 A   This is the Cleaning and Sanitizing Manual issued
22     November 2013.
23 Q   And were you involved in the creation of the New
24     York City Department of Correction Cleaning and
25     Sanitizing Manual?

Page 72
 1 A   Yes.
 2 Q   Were you the primary author or one of the primary
 3     authors?
 4 A   Yes.
 5 Q   Is this manual still enforced?
 6 A   It is, but it's been upgraded for COVID.  So
 7     there's one change that we had to make in the
 8     cleaning and sanitizing procedures with COVID.
 9     We apply the sanitizer an additional time so the
10     surface stays wet for ten minutes.
11 Q   Do you know if that's reflected here?
12 A   It's not reflected in this, no.  It's reflected
13     in a PowerPoint that's distributed during all of
14     the training.
15 Q   Okay.
16 A   And it's been sent out in writing to all of the
17     facilities so that they have it as well.
18 Q   And following this, there are various attachments
19     that relate to sanitation, correct?
20 A   Yes.
21 Q   All right.  Let's go to page 53 of Exhibit 24.
22 A   This is our directive of the exposure control
23     plan.
24 Q   And what's -- can you sum up for us what the
25     purpose of this directive is?

Page 73
 1 A   The exposure control plan was written in response
 2     to an OSHA -- the bloodborne pathogen standards
 3     and it's the policies that we follow if somebody
 4     has been exposed to a bloodborne pathogen.
 5 Q   Okay.  Let's go to page 72 of this document,
 6     please.  Exhibit 24, page 72.
 7 A   This is a teletype that was issued in October 16
 8     of 2012 discussing Liberty 670 and 671 which was
 9     a general cleaner and disinfectant that we used
10     at that time.
11 Q   Okay.  What are -- what are the general cleaners
12     and disinfectants used at this time?
13 A   I'm sorry, can you say that again?
14 Q   What are the general cleaners and disinfectants
15     being used at this time?
16 A   Oh.  There's Diversity products, the general
17     cleaner is called General Cleaner 15, and the
18     disinfectant is called Virex 256.
19 Q   Let's go to page 73, please.
20 A   This is Directive 3900R issued on April 4th,
21     2014, and it describes our environmental health
22     program.
23 Q   What is the environmental health program?
24 A   The environmental health program is our overall
25     environmental health program that deals with
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 1     sanitation, vermin control, infections.  It
 2     describes what is expected of the different
 3     titles in the department that deal with
 4     environmental health.  It describes what we're
 5     responsible for.
 6 Q   Okay.  Now let's go to page 95, please.
 7 A   This is Directive 4020R-A, it's a directive
 8     dealing with the department's definitions of
 9     inmate categories.
10 Q   And can you sum up for us what -- what this is?
11 A   It's the definition of the different types of
12     individuals that we -- that we have, whether in
13     general population or they have another category
14     of mental health, whatever would be defined in
15     this directive.
16 Q   Okay.  Let's go to page 102, please, of Exhibit
17     24.  Commissioner Feeney, can you tell us what
18     starts on page 102 here?
19 A   This is Directive 6002 that deals with attorney
20     visits.
21 Q   Then on page 110, is this a teletype that
22     describes some amendments to the attorney visits
23     directive policy?  Is that a yes?
24 A   Yes.
25 Q   And we see some further -- further teletype about
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 1     that on page 112, correct?
 2 A   Yes.
 3 Q   And following that there is some more guidance
 4     about attorney visits and similar visits,
 5     correct?
 6 A   Well, this updates operations order 110, not the
 7     directive, but, yes, it deals with attorney
 8     visits.
 9 Q   Let's go to page 118, please.
10 A   This is a teletype from April 3rd, 2013 dealing
11     with procedures for all ports of entry.
12 Q   Then let's go to page 120, please.
13 A   This is Directive 6000R-A, effective April 7th,
14     2005, regarding attorney, legal, and official
15     visits.
16 Q   And then we see following that some further
17     teletypes relating to ports of entry and attorney
18     and related visits, correct?
19 A   Yes.
20 Q   And then let's go to page 137, please, of
21     Exhibit 24.  Can you tell us what this is,
22     Commissioner Feeney?
23 A   This is Directive 3255R, issued June 18th, 2014,
24     regarding assignment of inmates to work details.
25 Q   Are medically vulnerable inmates assigned to work
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 1     details during COVID or are they kept off of work
 2     detail?
 3 A   What do you mean by medically vulnerable detail?
 4 Q   People with underlying conditions that would make
 5     them especially vulnerable to COVID were they to
 6     contract such as asthma or being
 7     immunocompromised in some way.  Are people with
 8     asthma or with a compromised immune system placed
 9     on work details or not placed on work details
10     during COVID?
11 A   So the general DOC staff member has no idea what
12     an inmate's medical conditions are.  For them to
13     work in the barber shop or in kitchens, they have
14     to have a medical -- be medically cleared to work
15     in those two areas.  I don't know of any other
16     work that requires medical clearance for an
17     individual to work.
18               (Deposition Exhibit 25 marked.)
19 Q   (By Mr. Keenan)  Let's go to what will be
20     Exhibit 25.  It will be the next item in the
21     City's production, I think actually the last
22     item in the City's production.
23 A   All right.  This is the division assignments, I
24     cannot read the effective date on this.  I think
25     it says January 8, 2020, but I'm not sure.  And
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 1     this document identifies the wardens and the
 2     deputy wardens and the command and who report to
 3     who.
 4 Q   Okay.  I want to go back to a question we
 5     explored earlier of hand sanitizer, the idea of
 6     having dispensers that would be placed out for
 7     people to go get a squirt of hand sanitizer.
 8               First question, very basic question, I
 9     assume, certainly by this point, you have seen
10     dispensers or hand sanitizer be placed in public
11     places and you've used one, correct?
12 A   Yes.
13 Q   Okay.  So you're familiar with the idea that you
14     would have a dispenser and it's either on a stand
15     or bolted to a wall or some other secure surface,
16     somebody can put their hand under it and get an
17     automatic scoop of hand sanitizer and then
18     sanitize their hands, correct?
19 A   Yes.
20 Q   Has the Department of Correction even explored or
21     considered the possibility of placing dispensers
22     of that nature either on a stand or bolted to a
23     secure surface in collective areas of housing
24     units such as mess halls, cafeterias or communal
25     rooms?
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 1 A   Okay, so most inmates don't go to mess halls,
 2     they eat in their housing areas.  And I think
 3     about it a lot, what's the best and the safest
 4     things to do.  And the risks associated with the
 5     hand sanitizers to me, when there are sinks and
 6     soaps and water available, is not worth the risk.
 7               Sanitizer, itself, can be used as a
 8     weapon, the dispenser can be used as a weapon,
 9     and there are -- there are sinks with soap and
10     water that are monitored and audited multiple
11     times on a daily basis to make sure that there is
12     soap and water present.
13               So weighing those things, I don't think
14     it's worth the risk to put alcohol-based hand
15     sanitizer in inmate occupied areas.
16               Now, during H1N1 when non-alcohol-based
17     hand sanitizer was effective, we did do that in
18     certain areas, but not alcohol-based, it's too
19     potentially dangerous.
20 Q   Okay.  So let's talk about H1N1, you used a
21     non-alcohol-based sanitizer, correct?
22 A   Uh-huh.
23 Q   Is that a yes?
24 A   Yes.
25 Q   And how did you dispense that non-alcohol-based
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 1     hand sanitizer?
 2 A   It was in a dispenser that was like in a cage.
 3 Q   Okay.  Describe for me what that looks like.
 4 A   So there was a dispenser, a regular dispenser
 5     that we put locked covering on.
 6 Q   Okay.
 7 A   And it got destroyed, too.
 8 Q   It got -- what got destroyed?
 9 A   The dispenser, they were vandalized.
10 Q   Vandalized in what way?
11 A   Pieces of the hard plastic were broken off.
12 Q   And did anybody -- do you have any documented
13     instances of turning -- anybody turning one of
14     those dispensers into a weapon?
15 A   I don't know.
16 Q   All right.  And out of how many dispensers -- how
17     many dispensers did you put out during H1N1 in
18     Rikers?
19 A   I don't know off the top of my head.
20 Q   Several dozen at least?
21 A   I don't know if that many, but there were some.
22 Q   Were all of them destroyed, were some of them
23     destroyed, only one of them destroyed?
24 A   I don't know the number that were destroyed.
25 Q   And so you -- this non-alcohol-based sanitizer,
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 1     you put it in the dispenser with a cage or a
 2     covering around it in collective areas, correct?
 3 A   In dayrooms.
 4 Q   Dayrooms, okay.
 5 A   Uh-huh.
 6 Q   And by the way, is it the policy to have a staff
 7     member or corrections officer present in a
 8     dayroom at any given point in time?
 9 A   Some places have specific dayroom officers.  Most
10     places just have an officer that controls the
11     whole housing area.
12 Q   Okay.  All right.  And are there video cameras in
13     dayrooms?
14 A   There are now.
15 Q   Okay.  Not then but there are now?
16 A   I don't remember if there were any then or not,
17     but they are now.
18 Q   What matters is there are video cameras
19     monitoring all dayrooms at this time, correct?
20 A   Yes.
21 Q   And those video cameras can be monitored from a
22     central command center or control center?
23 A   They aren't generally monitored from a command
24     center all the time, no.
25 Q   Okay.  But they could be, correct?
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 1 A   They could be.
 2 Q   Okay.  You could -- you could just have a live
 3     feed into the command center, right?
 4 A   It's probably --
 5 Q   It's feasible?
 6 A   To do it, yes.
 7 Q   Okay.  So you're familiar with the idea of
 8     somebody getting a squirt of hand sanitizer and
 9     there are some that have a gel and some that do a
10     foam, correct?
11 A   Yes.
12 Q   Okay.  Are you -- have you ever heard of anybody
13     lighting a foam-based sanitizer on fire or using
14     it as a weapon?
15 A   If it's alcohol-based, it can be a flammable.
16 Q   Have you ever heard or seen any reports?
17 A   In fact, there was a woman in the news not long
18     ago, maybe a month ago, who got seriously burned
19     from hand sanitizer.
20 Q   Where?  What -- what news --
21 A   It was on -- it was on the regular news, Channel
22     7, Channel 4, she got very badly burned from hand
23     sanitizer.
24 Q   Well, you know, I'm trying to get to the root of
25     what are -- what are likely dangers, not
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 1     theoretical dangers.  This is somebody --
 2     somebody in the New York area who got a chemical
 3     burn from a hand sanitizer?
 4 A   No.  She actually lit herself on fire.
 5 Q   Okay.  So this is one instance in this being
 6     reported in the news in a city of over 8 million
 7     people, correct?
 8 A   Yeah.  So I have to, as a person who's
 9     responsible for environmental health and safety,
10     look at the whole big picture.  So, to me, the
11     big picture is really clear, the CDC says when
12     there's soap and a sink available, that is their
13     recommended practice for you washing your hands.
14               They recommend the use of hand
15     sanitizer only when that and that soap are not
16     available.
17               I have a population that does set
18     fires, and I don't know the number because I'm
19     on -- off the top of my head, but we have fires
20     set often in the facility.
21               So I have to make sure my staff is
22     safe.  I have to make sure the other individuals
23     are safe.  And, to me, it's not worth the risk,
24     and I'm the one who answers for it if something
25     happens.

Page 83
 1               It is not worth the risk when there are
 2     sinks and soap and water present to provide an
 3     alcohol-based hand sanitizer that if it gets
 4     thrown on someone, and the individuals splash our
 5     staff regularly with urine, feces and other
 6     liquids, that should they ignite that, a person
 7     will go up like a Molotov cocktail.
 8               So we can go back and forth about
 9     whether it's possible to put a hand sanitizer
10     dispenser in a housing area, and, yes, it is, but
11     it's also potentially very dangerous and I'm not
12     willing, under my need and responsibility, to say
13     that we should do that when there is a CDC
14     recommended way to wash your hand available in
15     the housing unit.
16 Q   But you're assuming that all inmates have easy
17     and quick and safe access to sinks with warm
18     water and soap at all times, that's -- you're
19     making that assumption, aren't you?
20 A   I'm not assuming.  I've walked the jails every
21     day every week for 30 years.  I know that sinks
22     and soap are available.
23               We have a very strict three-tiered
24     level audit procedure in place that checks these
25     things on a daily basis, including on the
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 1     weekends.
 2               For the amount of time an individual is
 3     walking through the corridor until they get to
 4     their location, they can wash their hands in the
 5     location that they're in.
 6               I have not seen lines and lines of
 7     individuals waiting to get to sinks.  I have not
 8     had any complaints from individuals directly that
 9     they can't get access to a sink with soap and
10     water.  So I believe we've made the correct and
11     safe decision for both the inmate population and
12     for our staff.
13 Q   You -- let me ask you this question while we're
14     on the sanitizer topic, hand sanitizer.  Are you
15     aware of any instance in which any inmate
16     anywhere has assaulted a staff member or lit a
17     staff member on fire using hand sanitizer?
18 A   No.
19 Q   Question about --
20 A   By the way, rate every single chemical we use as
21     to whether it's safe that we use in a
22     correctional setting, and I apply that same
23     principle to the hand sanitizer that I do when we
24     want to utilize the new sanitation chemical or a
25     new paint or the maintenance chemical, we go
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 1     through the same procedure to decide if we feel
 2     it's safe or not.
 3 Q   How are foams in visiting areas or phone call
 4     areas sanitized?
 5 A   They are sanitized by the house detail and we
 6     have a bucket with the Virex available right at
 7     the phone area and the Virex gets changed out two
 8     or three times a tour, and the individual can
 9     sanitize the phone before and after they are used
10     if they want to do it in addition to what the
11     house detail does.
12 Q   And what -- what device would they use to
13     actually wipe down the phone?
14 A   The sponge.
15 Q   Okay.  And after you wipe down the phone?
16 A   They can go to the bathroom and wash their hands.
17 Q   While you're leaving the phone like off the hook
18     or something?
19 A   Well, we've got a drier that we use anyway.  Most
20     people don't pick up a wet phone.
21 Q   How long does it take to get from the phone to
22     the bathroom and back?
23 A   Two minutes.
24 Q   Do you distribute paper towels to use Virex with
25     or --
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 1 A   Sponges.  You have to allow it to air dry.  You
 2     don't want to wipe off the Virex when you're
 3     done.  Virex works by the amount of contact time
 4     that the chemical has with the Virex.  If you put
 5     it on and wipe it off, if you dry it, you're
 6     removing the contact time.
 7 Q   Does Virex have any toxicity to it or any
 8     potential health threats to anyone who is exposed
 9     to it?
10 A   No long-term sustaining health effects, no.
11 Q   Any short-term?
12 A   You might get a little skin irritation, which is
13     why we issue yellow gloves and goggles when they
14     are being used.
15 Q   By inmates or just by staff?
16 A   No.  By the incarcerated individuals who are
17     using it.
18 Q   And are those goggles cleaned after use?
19 A   Yes, they are cleaned in the Virex and hung to
20     air dry in the janitor closet.
21 Q   How about the yellow gloves?
22 A   Same thing.
23               MR. KEENAN:  Why don't we take about a
24     five-minute break here.
25                     (Brief recess.)
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 1 Q   (By Mr. Keenan)  Ms. Feeney, we are back on the
 2     record.  I want to ask you about ventilation.
 3     How old are the buildings at Rikers?
 4 A   They are all different ages.  NIC is quite old,
 5     it's one of the earlier buildings on the island.
 6     And OBCC and Rose M. Singer were the newest
 7     constructed building.  I think our newest
 8     editions were put in -- well, Rose M. Singer, the
 9     newest edition, was put in a few years ago.  And
10     OBCC and GRBC newest editions were put in the
11     late '80s, I believe.
12 Q   How old is NIC?
13 A   I don't know exactly, but 1930s-ish, the main
14     building.
15 Q   The HVAC system, HVAC in NIC, do you know when it
16     was installed?
17 A   It was upgraded several years ago when they
18     air-conditioned the building.
19 Q   When they air-conditioned the building?
20 A   Yes.
21 Q   Okay.  Do you know how old the HVAC systems are
22     at the other -- other facilities in Rikers?
23 A   The RNDC HVAC system was also just upgraded.
24     Rose M. Singer and GRVC and OBCC are relatively
25     new buildings so they have not been upgraded
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 1     since they were built, so the HVAC systems are
 2     fairly, you know, last 20 years or so.
 3 Q   Do you -- have any changes been made to
 4     ventilation since COVID came in, whether it's the
 5     installation of new filters or changing HVAC
 6     processes or equipment or anything like that?
 7 A   It's my understanding that we are in compliance
 8     with the recommendations with the MERV 13 and the
 9     filter and we have increased the outside air in
10     the facilities, but I couldn't give you the
11     specifics on each facility's ventilation system.
12 Q   And when you said increasing the outside air,
13     tell us, is it entirely outside air that's being
14     brought in or is air being recirculated?
15 A   I believe right now it's all outside air.
16 Q   Okay.  Who -- who would know for sure?
17 A   Alex Mahoney.
18 Q   And who is Alex Mahoney?
19 A   He is the executive director for our facilities'
20     maintenance and repair division.
21 Q   And you said the MERV 13 filters, tell us about
22     that.
23 A   Okay.  Again it's a level of filtration.  You
24     would have to get -- I don't know the exact --
25 Q   That's --

Page 89
 1 A   I don't know.  I just know that Alex told me we
 2     were in compliance compliant with the MERV 13
 3     mandate.
 4 Q   But Alex Mahoney would probably be the person to
 5     talk to about that?
 6 A   Absolutely.
 7               (Deposition Exhibit 26 marked.)
 8               MR. KEENAN:  Let's look at a few new
 9     exhibits.  I think this will be 26 now.  This is
10     a progress report cover letter.  If you could
11     pull that up, please, Julia.
12 Q   (By Mr. Keenan)  You'll see this is a cover
13     letter.  Do you recognize this document?
14 A   Yes, I do.
15 Q   What is it?
16 A   It's a report from the Office of Compliance
17     Consultants, dated October 15, 2020.
18 Q   And can you sum up for the record what the Office
19     of Compliance Consultants is?
20 A   They're an oversight agency for the federal
21     court, for the Benjamin court case.
22 Q   This is for the consent decree that's in place in
23     the Benjamin case?
24 A   Yes.
25 Q   Okay.  Have you -- do you review the progress
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 1     reports that are made by the Office of Compliance
 2     Consultants?
 3 A   I do.
 4 Q   And how often are reports made by the OCC, Office
 5     of Compliance Consultants?
 6 A   They are supposed to be quarterly.
 7 Q   Are they actually made on a quarterly basis or is
 8     that objective not always met?
 9 A   No, that's pretty much always done on a quarterly
10     basis.
11 Q   Let's next look at the May through August 2020
12     report on environmental conditions.  This will be
13     Exhibit 26.  This is an attachment to the most
14     recent compliance report, correct?
15 A   Yes.
16 Q   Okay.  Are you --
17               MS. GOKHBERG:  This is Exhibit 27.
18     Sorry.
19               MR. KEENAN:  Twenty-seven.  Thank you
20     very much, Julia.  This will be Exhibit 27.
21               (Deposition Exhibit 27 marked.)
22 Q   (By Mr. Keenan)  Do you recognize Exhibit 27,
23     this 34-page document, report?
24 A   I recognize the cover page, yes.
25 Q   Okay.  Were you -- have you reviewed the contents
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 1     of it?
 2 A   Yes.
 3               (Deposition Exhibit 28 marked.)
 4 Q   (By Mr. Keenan)  Okay.  And then let's bring up
 5     Exhibit 28.
 6               Do you -- do you agree with the
 7     contents of it, when you reviewed it?
 8 A   No, not often.
 9 Q   I'm sorry, say that again.
10 A   No, I don't, not often.
11 Q   You do not often agree with what's being said in
12     the Office of Compliance Consultants' reports?
13 A   That's correct.
14 Q   Okay.  Tell me -- tell me more about that, that
15     you do not often agree with the OCC's reports.
16 A   They make assumptions based on taking my unit's
17     reports and pulling them apart and putting them
18     back together in different ways that we don't
19     agree with.  According to our evaluation of the
20     sanitation, the department has a compliance
21     rating of over 80 for ours.
22               MR. KEENAN:  Okay.  Let's -- let's go
23     to the next exhibit.  Will it be 28, Julia?
24               MS. GOKHBERG:  Yes.
25 Q   (By Mr. Keenan)  Okay.  Exhibit 28, it's

Page 92
 1     attachment one, PHS findings for Vacant Cell
 2     observations.  This is a 24-page document,
 3     Exhibit 28.  Do you recognize this document,
 4     Commissioner Feeney?
 5 A   Yes.
 6 Q   What is it?
 7 A   Again, it's the staff of OCC taking a complete
 8     report for my unit and picking out bits and
 9     pieces of it and putting it into these charts,
10     and then indicating that the entire area would be
11     unclean because of one thing, which is not a
12     protocol that we utilize.
13 Q   And it's your understanding, you're much more
14     familiar with the Benjamin litigation than I am,
15     who -- who does the Office of Compliance
16     Consultants work for, basically who pays for it
17     and who do they report to?
18 A   I believe the department pays for it, but they
19     report to the federal court.
20 Q   Okay.  And do you -- do you have an opinion of
21     the Office of Compliance Consultants and what --
22     do you think they're fair or unfair to the
23     department, or have some other opinion of them?
24 A   I don't have a fair or unfair opinion.  I just
25     think that they evaluate the data differently
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 1     than we did.
 2               (Deposition Exhibit 29 marked.)
 3 Q   (By Mr. Keenan)  Let's go to Exhibit 29.  This
 4     is attachment two to the PHS findings.  Do you
 5     recognize Exhibit 29?  It's a 28-page document.
 6 A   Yes.
 7 Q   What is it?
 8 A   It's the same thing, it's another table that the
 9     OCC staff put together from the DOC staff
10     inspection report.
11               (Deposition Exhibit 30 marked.)
12 Q   (By Mr. Keenan)  Let's look now at Exhibit 30,
13     it's attachment three.  It's a nine-page
14     document.  Commissioner Feeney, do you
15     recognize Exhibit 30 titled, "Surfaces (not)
16     Smooth and Easily Cleanable"?
17 A   Yes.
18 Q   What is -- what is Exhibit 30?
19 A   It's the same thing.  It's another table that OCC
20     put together from DOC's inspection report.
21               (Deposition Exhibit 31 marked.)
22 Q   (By Mr. Keenan)  And then let's look at Exhibit
23     31, it's attachment four.  Commissioner Feeney,
24     do you recognize Exhibit 31, a five-page
25     document?
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 1 A   Yes.
 2 Q   And it's titled, "Ventilation," correct?
 3 A   Yes.
 4 Q   Okay, what -- what is this document?
 5 A   It's the exact same thing.
 6 Q   Okay.
 7 A   It's a table that OCC put together from DOC
 8     inspection report.
 9 Q   And these would be places where dirty vents or
10     lack of ventilation was found and things like
11     that?
12 A   It's a place where they cited dirty vents for
13     partially occluded vents, yes.
14 Q   Okay.  Do you believe that any -- that any of the
15     information contained here is just inaccurate or
16     not -- that is flat out untrue, or do you -- do
17     you think that it's just not representative of
18     the facility as a whole?
19 A   I think it's not representative of the area
20     that's being inspected as a whole.  Just because
21     a wall vent may be dirty doesn't mean that the
22     airflow -- that the air can't flow through it.
23     If an outside of a vent is dirty doesn't
24     necessarily mean air can't flow through.  I think
25     that they -- that's what I think.
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 1 Q   Okay.  But -- but in terms of the -- just the
 2     bare facts reported in these attachments we've
 3     just been talking about in the last few exhibits,
 4     the fact that a certain floor or bedding area was
 5     found to be dirty or that a certain vent was
 6     found to be dusty, you don't disagree with that
 7     bare fact, correct?
 8 A   I don't disagree with what the individual
 9     statement is.  I disagree with their overall
10     evaluation of an area.
11 Q   Okay.
12 A   I don't believe that they look at an area as a
13     whole and follow the sanitation protocol to
14     evaluate the overall sanitation of an area.
15               Just because a vent is dirty doesn't
16     mean that an entire area is dirty.  Just because
17     you have a few missing tiles doesn't mean the
18     area is dirty, and I think that this report
19     packages things to make it look worse than it is.
20 Q   I want to ask you some questions about the
21     triaging of risk among inmates.  So just the
22     general question first off, does DOC do anything
23     to triage inmates or assess inmates according to
24     the level of the risk level that they face from
25     COVID-19?
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 1 A   DOC doesn't do medical evaluations of the
 2     incarcerated individuals, nor are we -- nor do we
 3     have that information available to us.
 4               So if the medical provider tells us
 5     that people are at risk, we work to get them --
 6     to get them released from prison -- from jail.
 7 Q   Do you do anything within the facility among
 8     people who are still incarcerated to determine
 9     who's -- who's high risk, who's medium risk,
10     who's low risk, and to take protective measures
11     within the facilities in which those people are
12     housed according to risk level?
13 A   So again, if the medical staff tells us that
14     individuals are higher risk -- so we cohorted our
15     older inmates in NIC during COVID, that's because
16     medical told us that this number of inmates were
17     at risk and they wanted them housed at NIC closer
18     to the medical staff, closer to the infirmary
19     areas, and we did that.
20               But DOC, itself, does not have access
21     to an individual's medical information so we
22     could not make that assessment.
23 Q   I want to next ask you about outtakes.  How do
24     you -- how do you process or discharges from
25     Rikers?  You test inmates before discharging them

Page 97
 1     into the community?
 2 A   I don't know, you would have to ask CHS.
 3 Q   Do you have any expectations that you place on
 4     Correctional Health Services as to whether they
 5     do that?
 6 A   I don't understand the question.
 7 Q   Well, I mean, it's -- I'm trying to understand
 8     how Correctional Health Services fits into the
 9     overall operations.  DOC has overall charge of
10     running the City of New York's correctional
11     operations, correct?
12 A   Yeah, so we work hand-in-hand with CHS.  So we
13     did a lot of things for COVID that we had never
14     done before.
15               Our new admission inmates stay in new
16     admission housing for at least 14 days and until
17     medical clears them to be transferred to regular
18     housing.
19               We created what we call asymptomatic
20     exposed housing area.  So if an individual in a
21     housing area was symptomatic or positive for
22     COVID, the medical staff informed DOC and we
23     quarantined the housing area, for lack of a
24     better term, even though nobody else in the
25     housing area was sick.
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 1               So we took the symptomatic person and
 2     transferred them to either rest facilities or
 3     EMTC for the men and the rest of the housing area
 4     stayed where they were.  No one else went in, no
 5     one else came out until medical determined that
 6     the people in the housing area were not sick so
 7     we weren't taking somebody who may be in an
 8     incubation period and transferred them throughout
 9     the facility.  So it's working hand-in-hand with
10     the medical staff.
11 Q   And I appreciate all that.  My -- my question is
12     a little bit more conceptual in terms of in
13     dealing with COVID and things like testing, for
14     instance, is it a situation where DOC goes to
15     Correctional Health Services and says, Hey, we
16     need to make sure that we've got an adequate
17     testing protocol, you all at Correctional Health
18     Services develop a testing protocol for us and
19     implement it, or is it instead a situation that's
20     more like, DOC says, Well, we -- we just don't --
21     that's not our thing, testing; Correctional
22     Health Services, if you -- if you want to test
23     people, do it, but we're not even going to have
24     anything to do with that conversation?
25               I'm trying to understand does -- is DOC
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 1     exercising overall charge and responsibility for
 2     Rikers and using Correctional Health Services to
 3     fulfill that function of running a safe and
 4     sanitary facility, or are these two separate
 5     entities that really are equals to each other and
 6     they're each kind of doing their own thing?
 7 A   So they're not doing their --
 8               MR. THAYER:  Ms. Feeney, I need to
 9     object.
10 A   -- own thing at all.
11               THE WITNESS:  Huh?
12               MR. THAYER:  I just said objection, but
13     you can answer, Ms. Feeney.
14               THE WITNESS:  Oh, sorry.
15 A   They're not doing their own thing at all.  We
16     work hand-in-hand very, very closely together
17     with CHS.  They are the medical professionals.
18               Together we work with the public health
19     professionals to come up with the best plan for
20     our agency, but CHS is responsible for the
21     medical care of the incarcerated individuals.
22     And CHS and DOC together figure out what is the
23     best safest way to house people and have
24     everybody safe as can be all the time, and
25     especially during COVID.
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 1 Q   (By Mr. Keenan)  Who does CHS report to
 2     ultimately?
 3 A   They're a part of HAC (phonetic) and they report
 4     to the mayor, I believe, like the rest of the
 5     agency.
 6 Q   Okay.  But -- but say that DOC thinks that
 7     Correctional Health Services is not doing its job
 8     well or should do something differently, does DOC
 9     have any authority over CHS to change or direct
10     change in the way CHS is doing things?
11 A   So I believe if we didn't agree with something
12     CHS was doing, it would be up to city hall to
13     determine which way it should go.  They are --
14     they are equal partners that work in this.  We
15     are responsible for care, custody and control,
16     getting people ready to go back into the
17     community, and CHS is responsible for the medical
18     staff.
19               But I can tell you throughout COVID,
20     our commissioner, Patsy Yang, those of us in the
21     executive team worked daily, hourly, nightly,
22     weekends with CHS to come up with the best
23     possible program and procedure that we could to
24     keep our incarcerated individuals safe, whether
25     it was recommending that they get released
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 1     because of their risk level, whether it was
 2     creating this whole new housing system that we
 3     never had before.  So we work very well together.
 4 Q   All right.  So to go back to the issue -- you
 5     said DOC's responsibilities, one of them is to
 6     prepare inmates to go back in to the community,
 7     if that's where they're headed, right?
 8 A   Uh-huh.
 9 Q   Is that a yes?
10 A   Yes.
11 Q   Okay.  Is part of that to ensure that once they
12     get discharged, that they are not a threat to the
13     community?
14 A   Well, I don't know that we could ever say who is
15     discharged is not going to be a threat to the
16     community, but --
17 Q   To minimize that threat, to take reasonable
18     measures to minimize it, would you agree with
19     that?
20 A   I would say yes.  But when it comes to doing
21     medical testing, that is CHS' bailiwick.  It's
22     not DOC's bailiwick.
23 Q   Have you discussed with CHS whether to do testing
24     of inmates before they are discharged?
25 A   I have not, no.
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 1               MR. KEENAN:  Let's go to another
 2     exhibit and you tell us which number this will
 3     be.  It's the Legal Aid letter to of September 4,
 4     2020.  I'm not sure if that's been marked yet,
 5     Julia, or not.
 6               MS. GOKHBERG:  It is not.  It will be
 7     Exhibit 32.
 8               (Deposition Exhibit 32 marked.)
 9               MR. KEENAN:  Okay.  Let's bring that
10     up, please.
11 Q   (By Mr. Keenan)  This is Exhibit 32,
12     Ms. Feeney.  It's a six-page document, a letter
13     dated September 4, 2020 from the Legal Aid
14     Society, written to Commissioner Brann, as well
15     as Elizabeth Glazer in the Mayor's Office of
16     Criminal Justice.  Do you recognize this
17     document?
18 A   Excuse me.  Yes.
19 Q   Okay.  You've seen it before and read it before?
20 A   Yes.
21 Q   Okay.  All right.  Let's go to the second and
22     third pages, you'll see some reports here.  And
23     having read this letter, you would have read this
24     before, some reports of observations of officers,
25     including in August, of officers and staff not
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 1     wearing masks.  And these are just anecdotal
 2     observations.  Do you have a position on whether
 3     you think this is true or not true?
 4 A   I do not.  And because there were no particular
 5     dates and times given, there was no way for us to
 6     do a video review to see if it was true or not.
 7 Q   Is there any process in place for reviewing video
 8     at Rikers to determine whether officers and staff
 9     are wearing masks or not?
10 A   Yes.  I explained to you earlier that my
11     compliance and safety center has been doing that,
12     while they're doing their regular -- their
13     regular viewing.
14 Q   What's -- what's their process for that?  How do
15     they select what video to review at what times
16     and what locations and for how long?
17 A   So they generally look at live feed because it's
18     a peer mentoring program, so we -- there's a
19     schedule of particular topics that they look at
20     at a particular time, a couple of hours for -- on
21     particular days.  And while looking at those
22     things, if we see that staff are not wearing
23     their masks, then we'll call and ask them to do
24     so.  And for the most part -- actually, I think
25     all the time, I don't think once they had to call
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 1     me to tell me somebody refused to put their mask
 2     on.
 3               So if Legal Aid had given us actual
 4     dates and times, we could have gone back to video
 5     and see if these were, you know, were truthful.
 6 Q   Did you follow up and ask for specific dates and
 7     times?
 8 A   I did not speak to the Legal Aid Society, no.
 9 Q   Do you know if anybody else did?
10 A   I do not.
11 Q   We talked earlier today about discipline.  Where
12     will we find out whether anyone has been
13     disciplined, or where would documentation of
14     discipline, if there has been any, for not
15     wearing masks or gloves, where would that be
16     contained?
17 A   Okay, there's no mandate to wear gloves.
18 Q   Okay, so masks, let's deal with masks.  Where --
19     where -- if there has been any discipline for not
20     wearing a mask by a staff member, where would
21     that be documented, if anywhere?
22 A   If it is going through progressive discipline,
23     the first level would be in the facility because
24     that would have been a corrective interview.
25               Then if a CD, a command discipline, was
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 1     issued, that would be in the CD's computer
 2     application.  I don't know what you call it,
 3     their computer application that all the command
 4     disciplines are in.
 5               And for non-uniformed staff, again if
 6     it went above a corrective interview, it would be
 7     labor relation.
 8 Q   Do you know why there was only a directive to use
 9     infrared thermometers issued in September, why it
10     took that long to issue a directive on that?
11 A   Because we were using the handheld thermometers
12     prior to that.  And the infrared cameras are --
13     their camera that you -- when you walk in the
14     building, it kind of reads your heat signature.
15     Before that, we used handheld thermometers that
16     someone held and held up to your head.
17 Q   We talked today about audit reports, what -- can
18     you walk us through what the process is for
19     audits and how that process works?
20 A   Sure.  Each captain is required to audit their
21     assigned areas three times during an eight-hour
22     period normal tour.
23               There is an audit form that has them
24     check the things:  Is there soap, are the
25     incarcerated individuals wearing masks, do they
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 1     have masks, are the staff wearing masks, are
 2     there masks available in the housing unit areas,
 3     are sanitation supplies available, and it lists
 4     the different ones out, and did you receive any
 5     complaints from the incarcerated individual.  It
 6     seems like there's one other thing that I'm
 7     missing.  Oh, and what time was the last
 8     sanitation performed.
 9               If any of those things are found to not
10     be in compliance, the captain is required to
11     abate it immediately.  That report gets submitted
12     at the end of the tour to the tour commander and
13     it then gets forwarded to the chief of facility
14     operations and AC Antoine (phonetic.)
15               And then in addition to that, my staff
16     and the chief of facility operations staff go and
17     audit four or five housing areas in the intake
18     every day in different facilities, they rotate
19     the housing areas, so it's like an audit of an
20     audit.
21               And then we have -- and they'll do the
22     same thing, and then we have the cast monitoring.
23     So there's a lot of people looking at this, not
24     to mention the managers and supervisors who are
25     touring on the facilities regularly.
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 1 Q   Where is this all documented, where are these
 2     reports kept?
 3 A   They're uploaded on a Z drive on your computer
 4     system.
 5 Q   Have your audits, the audits conducted by you and
 6     your team, the audits of the audits, found any
 7     deficiencies in the availability of anything
 8     ever?
 9 A   Maybe once or twice but not -- no, we are -- if
10     they do find anything, it's abated right away.
11     The thing -- I think they found, probably more
12     than anything, would be an inoperable dispenser,
13     and then until maintenance repairs it, we would
14     get the chemicals from the adjacent housing area.
15 Q   You said an inoperable dispenser, what would that
16     mean?
17 A   So the dispenser that I spoke to you about, once
18     or twice we found inoperable dispensers that had
19     to be repaired, like the knob popped off or the
20     hose popped off or the hose popped off type
21     thing.  So the staff has instructed to get the
22     chemical from the adjacent housing area.
23               Most housing areas have an A and B side
24     and a north and south side, so it's easy to get
25     the chemicals from the adjacent side, and that's
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 1     what we do until maintenance repairs the
 2     dispensers.
 3               MR. KEENAN:  Looking over some notes
 4     here.
 5               MR. THAYER:  It's 3:03.  I'm not sure
 6     how much further you have to go, but --
 7               MR. KEENAN:  No, I think I'm done.
 8     Give me -- give me one minute just to check with
 9     the other folks on my team.  I mean, if we have
10     any more, it's like literally two minutes.
11               THE WITNESS:  No problem.
12               MR. KEENAN:  Just give me a second
13     here.  I'm going to pause the recording.
14                    (Off the record.)
15               MR. KEENAN:  We're back on the record
16     after a short break.  Very close to being done
17     here, Commissioner Feeney.
18 Q   (By Mr. Keenan)  So what I'd loop back to
19     staff, would you agree with me that at this
20     present point in time, the biggest risk for an
21     inmate contracting COVID would come from
22     exposure to staff who might be bringing COVID
23     in from outside the facility?
24 A   Yes.
25 Q   Okay.  So, and I know we've talked a lot about
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 1     testing today so forgive me if we've already
 2     discussed this, but I want to make sure it's
 3     clear on the record.  There is no process in
 4     place right now for the regular testing of staff,
 5     correct?
 6 A   Correct, although there is the ability there for
 7     staff to get tested whenever they want to.
 8 Q   If they choose to?
 9 A   Correct.
10 Q   Okay.  But there is no mandatory testing of
11     staff?
12 A   No.
13 Q   So there's no process in place like each staff
14     member gets tested every two weeks or at any
15     regular interval, correct?
16 A   No.
17 Q   And there is no process for random testing of
18     staff, is there?
19 A   No.
20 Q   Okay.  Commissioner Feeney, are there any answers
21     you gave today that you feel the need to correct,
22     change or amend in any way?
23 A   I don't think so.
24               MR. KEENAN:  Okay.  I appreciate your
25     time today and I have no further questions for
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 1     you at this time.
 2               THE WITNESS:  Thank you so much.  Have
 3     a great day.
 4               MR. KEENAN:  You, too.  No questions
 5     from the City?
 6               MR. THAYER:  No.
 7               MR. KEENAN:  Okay.  All right.  Thank
 8     you so much and I appreciate everybody's time.
 9     Everybody have a really good rest of your day.
10               (Deposition concluded.)
11
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 1        I, PATRICIA FEENEY, have read the foregoing
 2 deposition, and hereby affix my signature that same
 3 is true and correct except as noted above.
 4                       ________________
 5                       PATRICIA FEENEY
 6

 7 STATE OF___________:
 8 COUNTY OF__________:
 9

10                    Before me,_____________________,
    on this day personally PATRICIA FEENEY, known to

11     me (or proved to me on the oath of
    ____________________or through (description of

12     identity card or other document) to be the person
    whose name is subscribed to the foregoing

13     instrument and acknowledged to me that they
    executed the same for the purposes and

14     consideration therein expressed.
15

16          Given under my hand and seal of office
 this_____day of________________, 2020.

17

18  Notary Public in and for
 the State of___________:

19

20  My Commission expires:
21

22

23                 JEAN AZOR-EL, et al.
24                         VS.
25               CITY OF NEW YORK, et al.
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 1                     CERTIFICATE
 2     STATE OF MISSOURI     )

                          )  SS.
 3     COUNTY OF JACKSON     )
 4

 5                  I, TRICIA D. TATE, a Certified Court
    Reporter, do certify that pursuant to Notice to

 6     Take Deposition, via videoconference,
 7

 8                     PATRICIA FEENEY
 9

    came before me, was by me duly sworn to testify
10     the whole truth of her knowledge of the matters

    in controversy aforesaid, was examined and her
11     examination then written in shorthand by me and

    afterwards typed, the reading and the signing
12     of the deposition being expressly requested by

    witness, and said deposition is herewith
13     returned.

       I further certify that I am not
14     counsel, attorney, or relative of either party,

    or clerk or stenographer of either party, or
15     otherwise interested in the event of this suit.
16

17        IN TESTIMONY WHEREOF, I have hereunto set my
    hand and seal this 23rd day of November, 2020.

18

19

20                       /s/Tricia D. Tate
                      Missouri C.S.R. 1240

21                       Kansas C.C.R. 1609
22

23

24

25
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FROM: CHIEF'S ORDER                MSG#: 2020-002299 
TO  :                              SENT: 04/03/20      1551  HRS 
SUBJ: 
---------------------------------------------------------------------------- 
TELETYPE ORDER NO.    HQ -01008-0  
 
DATE      APRIL 03, 2020 
 
TO        COMMANDING OFFICERS, FACILITIES AND DIVISIONS 
 
FROM      CYNTHIA BRANN, COMMISSIONER 
  HAZEL JENNINGS, CHIEF OF DEPARTMENT 
 
SUBJECT   DISTRIBUTION OF MASKS 
 

 
1. IN RESPONSE TO RECOMMENDATIONS MADE BY THE PRESIDENT AND MAYOR THAT 

EVERYONE UTILIZE A FACE COVERING AT ALL TIMES WHEN IN THE VICINITY OF OTHERS, 
DOC SHALL ISSUE MASKS TO ALL STAFF AS WELL AS TO ALL PERSONS IN CUSTODY.  

 
2. IT IS IMPORTANT TO REMEMBER THAT PEOPLE WHO DO NOT SHOW ANY 

SYMPTOMS MAY STILL SPREAD COVID-19.  THE WEARING OF A FACEMASK CAN HELP STOP 
THE SPREAD AND FLATTEN THE CURVE. 

 
3. THE DEPARTMENT HAS IMPLEMENTED THE FOLLOWING PROCEDURES: 

 
 ALL STAFF REGARDLESS OF POST SHALL BE REQUIRED TO WEAR A FACE 

MASK; 
 ALL STAFF SHALL BE IN POSSESSION OF LATEX GLOVES;  
 ALL PERSONS IN CUSTODY WHILE LOCKED OUT IN A CONGREGANT SETTING 

SHALL BE REQUIRED TO WEAR A MASK. 
 
4. FURTHERMORE, THE DEPARTMENT SHALL ENSURE: 

 
 THERE WILL BE NO UNNECESSARY ASSEMBLY OF STAFF;  
 ROLL-CALL ASSEMBLY SHALL IMPLEMENT THE PRACTICE OF SOCIAL 

DISTANCING OF 6 FEET BETWEEN STAFF.  
 

5. TO THIS END, EACH COMMAND HAS BEEN ISSUED SUPPLIES OF MASKS BASED 
UPON THE NUMBER OF ASSIGNED STAFF AND PERSONS IN CUSTODY.  EACH FACILITY HAS 
A PROTOCOL IN PLACE FOR THE ASSIGNMENT AND DISTRIBUTION OF THIS EQUIPMENT.  

 
6. THE SITUATION WE ARE CURRENTLY FACING IS UNPRECEDENTED.  OUR CORE 

MISSION HAS BEEN AND WILL ALWAYS BE THE SAFETY OF OUR STAFF AND PERSONS IN 
CUSTODY.  WE WILL GET THROUGH THIS AS A TEAM AND OUR GOAL IS FOR ALL MEMBERS 
OF SERVICE TO STAY HEALTHY AND CONTINUE TO PROVIDE OUR CRUCIAL SERVICES TO 
THIS CITY.  

 

NYC000035



7. ALWAYS REMEMBER THAT OUR CARE STAFF ARE HERE FOR YOU.  IF THE 
SYMPTOMS OF STRESS BECOME OVERWHELMING, STAFF MAY CONNECT WITH COUNSELORS AT 
NYC WELL, A FREE AND CONFIDENTIAL MENTAL HEALTH SUPPORT SERVICE.  NYC WELL 
STAFF ARE AVAILABLE 24 HOURS A DAY, SEVEN DAYS A WEEK, AND CAN PROVIDE BRIEF 
COUNSELING AND REFERRALS TO CARE.  FOR SUPPORT, CALL 888-NYC-WELL (888-692-
9355), TEXT “WELL” TO 65173 OR CHAT ONLINE AT NYC.GOV/NYCWELL. 

 
8. COMMANDING OFFICERS AND DIVISION HEADS OF ALL FACILITIES SHALL 

ENSURE THIS TELETYPE IS READ AT TWENTY-ONE (21) ROLL-CALLS, AND THAT ALL 
EMPLOYEES, BOTH UNIFORMED AND NON-UNIFORMED ARE APPRISED OF THE CONTENTS OF 
THIS TELETYPE. 
 
 
AUTHORITY: 
OFFICE OF THE COMMISSIONER 
OFFICE OF THE CHIEF OF DEPARTMENT  
CB/HJ/CR  
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FROM: CHIEF'S ORDER                MSG#: 2020-002131 

TO  :                              SENT: 03/28/20      0025  HRS 

SUBJ: 

---------------------------------------------------------------------------- 

TELETYPE ORDER NO.    HQ -00982-0  

 

DATE      MARCH 28, 2020 

 

TO        COMMANDING OFFICERS, FACILITIES AND DIVISIONS 

 

FROM      HAZEL JENNINGS, CHIEF OF DEPARTMENT 

 

SUBJECT   TELEVISITS DURING COVID-19 

 

 

1. PENDING THE REVISION OF DIRECTIVE 2007R-D, “INMATE VISIT 

PROCEDURES,” DATED 6/1/18, AND OPERATIONS ORDER 6/18, “TELEVISITING”, DATED 

5/1/18 THE FOLLOWING PROCEDURES SHALL BE ADHERED TO: 

 

A. THE DEPARTMENT SHALL PROVIDE INDIVIDUALS IN CUSTODY WITH ACCESS 

TO TELEVISITING TO HELP MAINTAIN FAMILY AND COMMUNITY TIES 

DURING THE COVID-19 PANDEMIC. 

 

B. TELEVISITING SESSIONS ARE SUBJECT TO SCHEDULING, AVAILABILITY, 

AND ADHERENCE TO SECURITY PROTOCOLS AND VISITATION POLICIES. 

 

2. TELEVISITING GUIDELINES: 

 

A. TELEVISITING SESSIONS SHALL BE HELD IN EACH FACILITY’S VIDEO 

VISIT AREA. 

 

B. ALL TELEVISIT REQUESTS SHOULD BE SUBMITTED BY THE VISITOR(S) 

SEVENTY-TWO (72) HOURS IN ADVANCE, BUT NO LESS THAN TWENTY-FOUR 

(24) HOURS IN ADVANCE OF THE VISIT TIME.  

 

C. ALL TELEVISITING SESSIONS MUST BE REVIEWED BY THE CENTRAL 

VISITS STAFF PRIOR TO THE VISITOR(S) BEING SCHEDULED. EACH 

VISITOR MUST FILL OUT AND ELECTRONICALLY SUBMIT A “VIDEO VISIT 

REQUEST FORM” FOUND ON THE INMATE INFORMATION PAGE ON THE DOC 

WEBSITE.  

 

D. UPON RECEIVING THE TELEVISIT REQUEST FORM VIA E-MAIL, THE 

CENTRAL VISITS STAFF SHALL REVIEW ALL FORMS INCLUDING, BUT NOT 

LIMITED TO, CHECKING VISITOR/INMATE RESTRICTIONS, INMATE 

SEPARATION ORDERS, AND HOUSING AREAS IN ORDER TO SCHEDULE 

DIFFERENT CATEGORIES OF INMATES BASED ON DEPARTMENTAL POLICIES 

AND PROCEDURES. 
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a. ALL VISITORS WHO ARE DENIED WILL BE NOTIFIED VIA E-MAIL 

THROUGH CENTRAL VISITS INFORMING THEM OF THE REASON FOR 

DENIAL AND APPEAL PROCEDURES BY ATTACHING FORM 143R “NOTICE 

TO INMATE/VISITOR OF CANCELLATION/LIMITATION/DENIAL OF 

VISITING ACCESS” TO E-MAIL. 

 

E. ONCE APPROVED BY CENTRAL VISITS STAFF, ALL PAPERWORK SHALL BE      

SCANNED VIA E-MAIL TO EACH FACILITY’S WARDEN, DEPUTY WARDEN OF 

PROGRAMS, TOUR COMMANDER, VISIT CAPTAIN, AND DESIGNATED VISIT 

STAFF. 

 

a. THE FACILITY STAFF UNDER THE DIRECT SUPERVISION OF THE 

VISIT SUPERVISOR WILL SCHEDULE ALL VISITS ACCORDING TO 

AVAILABILITY AND ADHERENCE TO SECURITY PROTOCOL AND VISIT 

POLICY.  

 

F. VISIT STAFF AT EACH FACILITY WILL ENTER THE VISITOR’S 

INFORMATION INTO THE TELEVISITING REGISTRATION SYSTEM AND 

ASSIGN A VISIT DATE AND TIME. A CONFIRMATION E-MAIL SHALL BE 

SENT TO THE VISITOR WITH THE SPECIFICS OF THE VISIT. BOOTH 

RESERVATIONS MAY BE SCHEDULED WITH A FACILITY UP TO SEVENTY-TWO 

(72) HOURS IN ADVANCE, BUT NO LESS THAN TWENTY-FOUR (24) HOURS 

IN ADVANCE. 

 

3. INDIVIDUALS IN CUSTODY TELEVISITING SCHEDULE HOURS ARE AS FOLLOWED: 

 

A. WEDNESDAY AND THURSDAY 2PM TO 8PM BASED ON LAST NAME, 

DEPARTMENT-WIDE. THE LAST VISITATION SESSION SHALL START AT 8 

PM AND END AT 9 PM.  

B. FRIDAY THROUGH SUNDAY 8AM TO 2PM, BASED ON LAST NAME, 

DEPARTMENT-WIDE. THE LAST VISITATION SESSION SHALL START AT 2 

PM AND END AT 3 PM. 

C. TELEVISITING SESSIONS ARE ONE (1) HOUR IN LENGTH. 

 

4. VISITOR IDENTIFICATION (ID) 

 

A. ALL TELEVISITORS EIGHTEEN (18) YEARS OF AGE AND OLDER MUST 

SUBMIT THEIR PROPER IDENTIFICATION BY UPLOADING SAME DURING THE 

SUBMISSION OF THE TELEVISIT FORM. 

 

I. ACCEPTABLE IDENTIFICATION INCLUDES: PICTURE IDENTIFICATION 

CARD ISSUED BY FEDERAL, STATE, OR LOCAL GOVERNMENT (DRIVER’S 

LICENSE, NON-DRIVER’S LICENSE ID, PASSPORT, AND WORK ID). 
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II. A TELEVISITOR WHO CAN BE POSITIVELY IDENTIFIED BY THEIR 

PICTURE ID SHALL BE ALLOWED ACCESS TO THE TELEVISIT SESSION 

REGARDLESS OF THE GENDER/SEX INDICATED ON THE ID. 

 

III. TELEVISITORS WHOSE IDENTITY CANNOT BE CONFIRMED BY THE 

IDENTIFICATION WILL NOT BE PERMITTED TO VISIT. 

 

B. ACCEPTABLE ID FOR AN INDIVIDUAL UNDER THE AGE OF EIGHTEEN (18) 

YEARS IS A BIRTH CERTIFICATE. THE BIRTH CERTIFICATE MUST HAVE 

THE NAME OF THE ACCOMPANYING PARENT ON IT. IF THE INDIVIDUAL 

ACCOMPANYING THE CHILD IS NOT A PARENT, THAT INDIVIDUAL IS TO 

PROVIDE DOCUMENTATION ATTESTING TO GUARDIANSHIP. ACCEPTABLE 

DOCUMENTATION CAN BE A COURT ORDER, OTHER COURT DOCUMENTS, 

GUARDIANSHIP PAPERS, FOSTER CARE/ADOPTION DOCUMENTS, AND 

NOTARIZED LETTERS. 

 

I. TELEVISITORS UNDER THE AGE EIGHTEEN (18) MUST BE ACCOMPANIED 

BY A PARENT OR LEGAL GUARDIAN AT THE TIME OF THE VISIT.  

 

II. CHILDREN MUST NEVER BE LEFT UNATTENDED FOR ANY REASON WHILE 

TELEVISITING. 

 

5. DEVICES THAT ARE STRICTLY PROHIBITED IN TELEVISITING SESSIONS:  

 

A. ELECTRONIC DEVICES INCLUDE ANY CAMERA, CELL PHONE, TABLET, 

IPAD, LAPTOP, IPOD, SMART WATCH (FITBIT, APPLE WATCH, ANDROID 

WATCH, SAMSUNG WATCH, ETC.) CALCULATOR, TAPE RECORDER, 

CAMCORDER, HEADPHONES, PORTABLE GAME CONSOLES, PORTABLE 

SPEAKERS, ETC.  

 

B. ALL PHOTOGRAPHY AND VIDEO OR AUDIO RECORDINGS ARE STRICTLY 

PROHIBITED. FAILURE TO COMPLY WILL RESULT IN TERMINATION OF THE 

VISIT AND/OR THE SUSPENSION OF VISITATION PRIVILEGES. 

 

6. TELEVISITING PROCEDURES:  

 

A. FACILITY VISITATION AREA PROTOCOL AND RESPONSIBILITIES 

 

I. ON A DAILY BASIS AND PRIOR TO THE COMMENCEMENT OF THE 

TELEVISITING SESSIONS, THE ASSIGNED OFFICER(S) SHALL CONDUCT 

A SECURITY INSPECTION OF THE VIDEO BOOTHS AND EQUIPMENT THEN 

MAKE AN ENTRY IN THE TELEVISITING VIDEO LOGBOOK DETAILING 

THE RESULTS OF THE SECURITY INSPECTION. THE OFFICER SHALL 

TEST THE EQUIPMENT AND MAKE A LOGBOOK ENTRY INDICATING 

WHETHER THE EQUIPMENT IS OPERABLE OR INOPERABLE. WORK ORDERS 

SHALL BE SUBMITTED WHEN NECESSARY TO THE AREA SUPERVISOR. 
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a. IF THE EQUIPMENT IS INOPERABLE, BECOMES INOPERABLE DURING 
THE COURSE OF THE VISIT, OR NEEDS SERVICING, THE OFFICER 

SHALL CONTACT EACH OF THE FOLLOWING: 

 

I. THE AREA SUPERVISOR; 
II. IT SUPPORT ONLINE OR BY TELEPHONE (718-546-1800). 

 

b. THE OFFICER SHALL ACCURATELY AND CHRONOLOGICALLY LIST ALL 
OCCURRENCES OF EQUIPMENT FAILURES IN THE OFFICER’S 

LOGBOOK. ENTRIES MUST INCLUDE: 

 

I. DATE AND TIME OF EQUIPMENT FAILURE; 
II. NATURE OF EQUIPMENT FAILURE; 

III. DATE AND TIME OF REPAIR CALL; 
IV. WHO WAS CALLED AND ADVISED OF THE FAILURE; 
V. DATE AND TIME REPAIR PERSON ARRIVED; AND 
VI. DATE AND TIME THE EQUIPMENT WAS REPAIRED. 

 

c. ONCE IT HAS BEEN DETERMINED THE EQUIPMENT IS AGAIN 

OPERABLE, THE OFFICER SHALL IMMEDIATELY NOTIFY THE AREA 

SUPERVISOR. 

 

II. THE VISIT STAFF AT EACH FACILITY SHALL REVIEW THAT DAY’S 

TELEVISITING SCHEDULE AND TAKE NOTE OF THE INDIVIDUALS THAT 

ARE SCHEDULED, THE TIMES OF THEIR TELEVISITING SESSIONS, AND 

THEIR HOUSING AREA LOCATIONS. 

 

III. THE VISIT STAFF SHALL NOTIFY THE RESPECTIVE HOUSING AREAS 

PROVIDING THEM WITH THE INDIVIDUALS’ NAMES AND THE TIMES 

THEY ARE EXPECTED TO BE PRODUCED IN THE FACILITY VISITS 

AREA. 

 

IV. FOR INDIVIDUALS REQUIRING AN ESCORT, THE VISIT CAPTAIN SHALL 

ARRANGE FOR AN ESCORT SO THAT THE INDIVIDUAL IS PRODUCED IN 

THE FACILITY VISITS AREA THIRTY (30) MINUTES PRIOR TO THE 

SCHEDULED APPOINTMENT. 

 

V. DEPENDING ON THE FACILITY AND THE SIZE OF THE FACILITY’S 

VISIT AREA HOLDING ACCOMMODATIONS, THE INDIVIDUALS SHALL BE 

STAGED FROM THE HOUSING AREA TO THE FACILITY VISIT AREA. 

EACH FACILITY HAS THE LATITUDE TO DETERMINE THE MANNER BY 

WHICH INDIVIDUALS SHALL MOVE TO THE FACILITY VISIT AREA. THE 

FACILITY SHALL ENSURE THAT SOCIAL DISTANCING IS PRACTICED.  

 

VI. WHEN THE INDIVIDUAL ARRIVES IN THE TELEVISIT AREA, THE 

OFFICER SHALL CONTACT THE OFFICER WITH THE VISITOR STATING 

THAT THE TELEVISIT IS READY TO BEGIN AND INFORM THEM WHICH 
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TELEVISIT BOOTH THEY SHOULD DIAL INTO. THE OFFICER SHALL 

THEN INSTRUCT THE INDIVIDUAL OF THEIR RESPONSIBILITY DURING 

THE TELEVISIT AND PLACE THE INMATE IN THE PROPER TELEVISIT 

BOOTH. THE SESSION BEGINS AS SOON AS ALL PARTIES ARE READY. 

 

a. IF A TELEVISIT DOES NOT BEGIN ON TIME, THERE IS A TEN 
(10) MINUTE GRACE PERIOD. AFTER TEN (10) MINUTES HAVE 

PASSED, THE SESSION SHALL BE LOGGED AS “CANCELLED.” IF 

THE SESSION BEGINS LATE, IT SHALL STILL END ON THE HOUR, 

AS ORIGINALLY SCHEDULED. 

 

b. IF THE APPOINTMENT IS NOT KEPT, IT IS CONSIDERED 

“CANCELLED” AND WILL HAVE TO BE RESCHEDULED. 

 

c. A TELEVISIT MAY BE TERMINATED AT THE DISCRETION OF THE 
DEPARTMENT FACILITY STAFF. STAFF ARE REQUIRED TO FOLLOW 

THE GUIDELINES OF OPERATIONS ORDER 6/18, “TELEVISITING”, 

LISTED IN SECTION R. 

 

VII. ONCE AN INDIVIDUAL CONCLUDES THE TELEVISIT, STAFF SHALL 

IMMEDIATELY ESCORT THE INDIVIDUAL OUT OF THE TELEVISIT AREA, 

SO THE NEXT INDIVIDUAL CAN USE THE BOOTH. 

 

VIII. THERE WILL BE A 30 MINUTE DELAY BETWEEN EACH TELEVISIT 

SESSION. ONCE THE INDIVIDUAL HAS VACATED THE BOOTH, DOC 

STAFF SHALL ENSURE THAT THE TELEVISIT BOOTH IS SANITIZED 

INCLUDING THE CHAIR, COUNTER, AND OTHER CONTACT SURFACE 

AREAS. 

 

IX. STAFF MEMBERS ARE PROHIBITED FROM ENTERING THE TELEVISIT 

BOOTH WHILE THE BOOTH IS IN USE UNLESS INSTRUCTED TO DO SO 

BY A SUPERVISOR DUE TO A VIOLATION OF PROTOCOL BY THE 

INDIVIDUAL OR THE TELEVISITOR, THE INDIVIDUAL IS REQUESTING 

ASSISTANCE, OR IN THE EVENT OF AN EMERGENCY (MEDICAL, FIRE 

DRILL, ETC.). 

 

X. IN AN EMERGENCY, THE OFFICER MAY ENTER THE BOOTH AND 

POLITELY INFORM THE VISITOR THAT THE INDIVIDUAL HAS TO EXIT 

THE BOOTH. 

 

XI. UPON COMPLETION OF THE TELEVISIT SESSION, THE OFFICER SHALL: 

 

a. LOGBOOK ENTRY; AND 
 

b. MAKE A ENSURE THAT THE INDIVIDUAL IS ESCORTED BACK TO 
THEIR ASSIGNED HOUSING AREA. 
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XII. THE OFFICER SHALL CONSTANTLY TOUR THE TELEVISIT AREA AND 

COORDINATE THE ESCORTING OF INDIVIDUALS TO AND FROM THE 

AREA. 

 

XIII. THE AREA SUPERVISOR SHALL MAKE PERIODIC TOURS OF INSPECTION 

IN THE TELEVISIT AREA TO MONITOR THE PROGRESS OF THE 

TELEVISITING SESSIONS AND, WHEN NECESSARY, TAKE APPROPRIATE 

ACTION TO CORRECT ANY PROBLEM(S) NOTICED.  

 

XIV. THE AREA SUPERVISOR SHALL MAKE A LOGBOOK ENTRY DENOTING THE 

CONDITIONS AT THE TIME OF THE TOUR OF INSPECTION AND ANY 

SPECIAL INSTRUCTIONS GIVEN TO THE RESPECTIVE OFFICERS. 

 

XV. AFTER THE COMPLETION OF ALL SCHEDULED TELEVISITS, THE 

OFFICER SHALL SHUT DOWN THE EQUIPMENT AND MAKE A LOGBOOK 

ENTRY TO THAT EFFECT. THE OFFICER SHALL THEN COMPLETE THE 

“VIDEO TELECONFERENCE DAILY SUMMARY REPORT” AND FORWARD IT 

TO THE FACILITY INFORMATION SYSTEM (FIS) OFFICE AND CENTRAL 

VISITS. 

 

7. TELEVISITING SESSIONS MAY BE DENIED FOR THE FOLLOWING REASONS: 

 

A. THE INDIVIDUAL IS NO LONGER IN DEPARTMENT CUSTODY. 

 

B. THE INDIVIDUAL IS IN A HOSPITAL PRISON WARD AND MEDICAL 

CLEARANCE WAS NOT GRANTED. 

 

C. THE INDIVIDUAL HAS PREVIOUSLY VIOLATED DEPARTMENT RULES AND 

REGULATIONS OR IS CONSIDERED A SECURITY RISK. 

 

D. THE INDIVIDUAL MAY REFUSE A VISIT BY TELEVISITING.  ONCE THE 

INDIVIDUAL HAS DENIED THE VISIT, THE VIDEO TELECONFERENCING 

OFFICER SHALL IMMEDIATELY ADVISE THE VISITOR. 

 

E. INDIVIDUALS HELD IN MEDICAL CONFINEMENT WILL NOT BE 

PERMITTED TO PARTICIPATE IN TELEVISITS. 

 

8. THIS TELETYPE SHALL BE READ AT TWENTY-ONE (21) CONSECUTIVE ROLL 

CALLS. 

 

AUTHORITY: 

OFFICE OF THE CHIEF OF DEPARTMENT 

HJ/CR 
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I. INTRODUCTION 

The Office of Compliance Consultants (“OCC”) is authorized to monitor the 

Defendants’—the City of New York’s (“NYC”) and the NYC Department of Correction’s 

(“DOC” or the “Department”)—compliance with the Court’s mandates contained in various 

orders: the Order re: Fire Safety, dated November 13, 1998; the Order on: Environmental 

Conditions (the “Environmental Order”), dated April 26, 2001; the Order re: Testing and Repair 

of Ventilation Systems (the “Ventilation Order”), dated November 14, 2003; the Amended 

Supplementary Order re: Repair and Renovation of Ventilation Systems (the “Am. Supp. 

Ventilation Order”), dated February 11, 2009; the Amended Order re: Lighting Conditions (the 

“Am. Lighting Order”), dated October 7, 2010; the “so ordered” Stipulation concerning 

withdrawal of sanitation motions and steps to improve sanitation (the “Sanitation Stipulation”), 

dated October 14, 2010; the Supplemental Order re: Construction Projects Required by Amended 

Supplementary Ventilation Order, dated October 20, 2011; and the Second Supplemental Order 

re: Construction Projects Required by Amended Supplementary Ventilation Order, dated 

December 18, 2012. 

This report summarizes the status of sanitation, ventilation, lighting, and fire safety 

within various New York City jails as reviewed by OCC during May–August 2020 (the 

“monitoring period”).  A discussion of complaints reported to OCC by The Legal Aid Society’s 

Prisoners’ Rights Project (“LAS” or “Plaintiffs,” sometimes “Plaintiffs’ counsel”) conclude this 

report.  As required by the Order re: Timetable for Submission of OCC Progress Reports, dated 

January 19, 2007, a draft of this report was circulated to the parties for review and comment.  In 

accordance with longstanding practice, the parties’ comments to the draft report are incorporated 

into this final version and appended to this report.  The Plaintiffs’ counsel sought and obtained 
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an order from the Court for a three-week extension to submit the parties’ comments.  OCC’s 

submission of this final report was delayed accordingly. 

II.     MONITORING OBSERVATIONS 

A. Sanitation 

1. DOC Sanitation Reports 

a. Defendants’ Obligations 

The Environmental Order requires Environmental Health Officers to “make a thorough 

inspection of the entire institution in the course of the week and [to] make more frequent 

inspections when necessary to respond to particular problems—e.g., inmate complaints.” ¶ 3b.  

“The [E]nvironmental [H]ealth [O]fficer shall submit . . . reports of all such inspections, 

including a description of any ameliorative actions taken, planned [,] or recommended.”  Id. at ¶ 

3c.  Public Health Sanitarians are required to conduct “weekly inspections of all facilities as well 

as weekly reports of deficiencies” and shall “provide reports on a regular basis to [OCC] with 

respect to environmental conditions that are the subject of this Order.” Id. ¶ 4.  “[E]ach jail has 

an assigned Environmental Health Officer [], who is a captain trained by civilian managers (who 

are Public Health Sanitarians) at DOC's Environmental Health Unit [], and who conduct regular 

sanitation inspections.  In addition, certain areas of jails are also regularly inspected by [] Public 

Health Sanitarians themselves.”  Jan – April 2019 Report at FN1. 

b. Defendants’ Performance 

During this monitoring period, OCC received redacted Public Health Sanitarian (“PHS”) 

reports and Environmental Health Officer (“EHO”) weekly reports from the Environmental 

Health Unit (“EHU”), intermittently, from May 5 – August 13.  The PHS reports consisted of 

inspections conducted March 23 – July 31, 2020 and EHO reports of inspections conducted 
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March 9 – July 17, 2020.  Each PHS report is comprised of individual inspections of several 

intake and living areas carried out on a specific date.  The EHO reports, in comparison, are not 

comprised of individual inspections, but include several locations on each inspection report, 

dated for a specific day or several days depending on the facility.  The PHS and EHO reports are 

provided to OCC as individual pages of larger reports instead of full reports since certain of the 

inspections involve matters or locations that are not currently subject to Benjamin monitoring.  

For example, OCC does not monitor staff areas, clinics and medical locations, and pantries; 

accordingly, some of the report pages provided to OCC are redacted for the same reason.   

Given the different formatting of the EHO reports and the reporting differences among 

the individual facilities, which make it difficult to ascertain violation dates, e.g. reporting period 

covering a day in some facilities versus one week in others, those reports have not been reviewed 

in this report.  Moreover, these reports are not formatted for Benjamin compliance rating and 

would take an inordinate amount of time for OCC to reformat and calculate.  Nonetheless, the 

PHS and EHO reports, collectively, provide a snapshot of the conditions observed by the 

Sanitarians and Officers at a given time and aid in the ongoing assessment of the sanitation 

conditions within the jails.  OCC’s review of the current monitoring period’s PHS and EHO 

reports, as submitted by the EHU, indicates some improvement in the Defendants’ compliance. 

c. Defendants’ Compliance 

  The Defendants are not yet in substantial compliance with the Court’s sanitation 

mandates.   Eighty percent (with zero housekeeping management observations) is the agreed 

upon minimum compliance percentage for the Department to meet accepted sanitation standards 

in individual intake and living areas and although there has been improvement in intake areas, 
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the DOC has not met this standard in a significant number of instances.1  OCC’s analysis of the 

PHS findings indicates that during 168 inspections of intake and living areas in May – July 2020, 

76% indicated compliance, but significantly, in living areas, the Defendants’ compliance is 60%.  

i. OCC Methodology and Analysis 

OCC randomly selected the following thirty living areas plus all intake areas to review for 

compliance with the sanitation mandates during the monitoring period: 

Living Areas  Intake Areas 

1 AMKC 1 Top 16 OBCC 3 Lower  1 AMKC Main Intake 

2 AMKC 4 Upper 17 OBCC 3 North  2 AMKC C-71 Intake* 

3 AMKC Mod 1 Upper A 18 OBCC 5 West  3 GRVC Intake 

4 AMKC Mod 9 B 19 OBCC 7 Lower  4 MDC Main Intake 

5 AMKC Quad Lower 13 20 RMSC Building 1  5 NIC Annex Intake 

6 AMKC Quad Upper 12 21 RMSC  Building 2  6 NIC Main Intake 

7 AMKC West 17 Lower A 22 RMSC Building 3  7 OBCC Main Intake 

8 AMKC  West 17 Upper A 23 RMSC Infirmary*  8 OBCC  Tower Intake* 

9 GRVC 11B (Quad 4) 24 RNDC 5 Lower South  9 RMSC Intake 

10 GRVC 4B 25 RNDC 6 Upper South  10 RNDC Intake 

11 GRVC 7A 26 VCBC 2 BA  11 VCBC Intake 

12 GRVC 8A 27 VCBC 3 CB  12 West Facility Main Intake 

13 GRVC 9B 28 West Facility  Sprung 10  13 West Facility  CDU Intake 

14 MDC 5 West 29 West Facility  Sprung 11     

15 NIC 2C  30 West Facility  Sprung 12 * no inspections during monitoring period 

 

The Court requires that “[s]hower facilities, janitors’ closets, laundry areas, and toilets, 

washbasins, sinks and other personal hygiene and sanitation facilities . .  . shall be thoroughly 

cleaned and sanitized at least once daily and more often if necessary.”  Environmental Order ¶ 

 
1 [[T]he parties’ experts and OCC’s expert] adopted the 80% score with no sanitation management 

citations as the scoring criteria to determine a units (sic) pass or failure. The Department felt that a 

housekeeping score of 80% was easily achievable. The group felt that no sanitation management 

issues should exist, as these constitute the highest threat to human health. 

 

2013 ENVIRONMENTAL HEALTH INSPECTIONS FOR NEW YORK CITY JAIL FACILITIES AT RIKERS 

ISLAND at 3. 
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11(a).2  The Department has removed most laundry areas, but the other types of sanitation 

facilities remain and are present in intake and living areas. 

Intake Areas 

 OCC reviewed 101 inspection reports of the intake areas in AMKC, GRVC, MDC, NIC, 

OBCC, RMSC, RNDC, VCBC, and West Facility during May – July 2020.  Compliance ratings 

ranged from 62.16 (West Facility Main Intake on 7/31/20) to 100.003 (West Facility CDU Intake 

on 6/12/20).  PHS reports indicate intake areas improved in compliance during this monitoring 

period, from 62% during last monitoring period to 86% during this monitoring period.4  A 

number of factors may contribute to this remarkable increase as the Defendants reported working 

with staff to improve compliance in these areas.  Per Plaintiffs’ counsel, “Whatever lessons may 

be learned from the improvement in intake areas should be of interest in improving other areas 

and will be essential should we seek remedial measures before the Court.”  Pls.’ comments at 2. 

Living Areas 

 In addition to the Court’s requirement, mentioned above, “Every living area (cells, 

dormitory, and modular sleeping areas, and showers/bathrooms and dayrooms in each of these units) 

shall be thoroughly cleaned and sanitized each week.” Environmental Order ¶ 11(c).   Further: 

Each housing area shall have an adequately ventilated janitor [sic] closet equipped with a 

sink, or accessible to a sink, and shall have an adequate supply of cleaning implements and 

supplies, accessible to all detainees, so that each detainee can clean his cell daily and so 

 
2 This provision of the Environmental Order also requires that showers be power washed with a bleach solution on a 

quarterly basis. By Order re: Power Washing, dated December 14, 2010, the Court suspended this mandate and 

permitted the Department to steam clean or use less-damaging measures in an effort to preserve tile work. 

3 The EHU rated West Facility CDU Intake as having 100% compliance on 5/14/20; however, the corrected rating is 

95.24 since the slop sink in the janitor’s closet was not clean.  Per the “Housekeeping and Sanitation Inspection 

Strategy and Evaluation Matrix” developed by the Benjamin sanitation experts, clean means to be “visibly free from 

foreign matter such as dirt, accumulated organic or inorganic matter, or impurities; unsoiled.”   The PHS noted that 

the slop sink was “slightly dirty.” 

4 West Facility intake areas were not inspected during the previous monitoring period. 
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that common areas of the housing blocks can also be cleaned.  All cleaning implements 

shall be cleaned thoroughly after each use and stored in a clean, adequately ventilated place. 

 

Id. ¶ 11(f)–(g).   

  

 OCC reviewed 67 inspection reports of living areas in AMKC, GRVC, MDC, NIC, 

OBCC, RMSC, RNDC, VCBC, and West Facility during May – July 2020.  Compliance ratings 

ranged from 70.00 (AMKC Mod 1UA on 7/22/205 and GRVC 11B on 7/20/20) to 97.78 (OBCC 

3 Lower on 6/17/20).  Three living areas that were surveyed during the last monitoring period 

were randomly selected again and surveyed during this monitoring period. The compliance 

ratings were similar from last monitoring period to the current period, indicating no improvement 

in these specific areas. 

Facility Living Area Inspection Date Compliance Rating 

GRVC 11B 

1/29/2020 76.00 

2/18/2020 73.81 

5/11/2020 71.43 

6/18/20 74.00 

7/20/2020 70.00 

Facility Living Area Inspection Date Compliance Rating 

GRVC 8A 

1/8/2020 84.00 

2/3/2020 73.47 

5/8/2020 82.00 

7/13/2020 72.00 

Facility Living Area Inspection Date Compliance Rating 

RNDC 6 Upper S 

1/30/2020 85.00 

2/18/2020 75.00 

5/12/2020 78.57 

6/16/20 78.57 

7/13/2020 76.79 

 

 
5 The EHU incorrectly included the mental health office in the inspection and calculation of the housing area. OCC 

removed the location from the calculation and corrected the compliance rating to 70.00. 
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Ultimately, PHS reports indicate living areas declined in compliance during this monitoring 

period, from 64% during the previous monitoring period to 60% during this monitoring period.  

Vacant Cells 

 The Defendants were additionally not compliant in cleaning and maintaining vacant cells 

according to the Court’s mandate that ‘[e]very cell shall be thoroughly cleaned and sanitized 

upon becoming vacant, shall be kept clean of garbage and debris while vacant, and shall be 

inspected prior to reoccupancy to ensure that it is cleaned and sanitized.”  Environmental Order ¶ 

11(c).  In the sample reviewed by OCC, the Sanitarians visited one hundred two vacant cells, 

twelve of which were inspected twice during the monitoring period, resulting in 114 

inspections.6  Of the 114 vacant cell inspections conducted by the Sanitarians in the areas 

surveyed by OCC during the monitoring period, 99 (87%) of those inspections yielded a 

combined 343 violations, as detailed in Att. 1. When compared to the previous monitoring 

period, there is no marked improvement.   

 Undoubtedly, the Defendants need to improve sanitation in living areas and are 

encouraged to apply similar tactics as employed in the intake areas.  Per the Defendants, “[t]his 

is not that easy due to the differing environments.”  Defs.’ comments at 3.  Reportedly, the 

frequent turnover of inmates in the housing areas is an issue because sanitation is their 

responsibility.  Id.  The Defendants must understand that sanitation training and supervision of 

inmates are the Department’s responsibility and regardless of where an inmate is housed, he or 

she is supposed to have undergone the same training and held to the same standards; 

consequently, no matter where an inmate is housed he or she should be cognizant of the 

sanitation protocols and disciplined as necessary when procedures are not followed.  DOC staff 

 
6 One cell, #10 in RMSC Bldg. 2, had no violation during both inspections.  
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members are additionally responsible for overall sanitation and should also be held accountable 

for deficiencies.  The Defendants report that when deficiencies are found the PHS interview area 

staff and supervisors and review procedures as necessary.  Defs.’ comment at FN1.  Further, “[a] 

memo is also typically sent to the Warden informing him or her of the issue, and to further 

reiterate the importance of adhering to departmental policies.”  Id.  OCC is familiar with this 

practice and has previously received copies of such memoranda when protocols were not 

followed; however, OCC received no such memo during this monitoring period and none was 

produced in response to the issues reported by OCC.   

 A review of the inspection protocol, violations observed during the PHS inspection, and 

analysis of the inspections may be helpful toward assessing, improving, and achieving overall 

compliance.   

Inspection Protocol 

 During PHS inspections, compliance is assessed in eleven categories, discussed below, using 

a binary scoring method of “0” if the location meets accepted standards or requirements and “1” if 

the location does not in the particular category. This binary system means that a score can be placed 

in the applicable field only if an assessment was made.  Scoring a location in a category for which it 

was not assessed skews the compliance rating and makes it inaccurate.  (The effect is similar when 

non-Benjamin locations (such as staff areas and clinics and medical locations) are included in 

inspections for this litigation.)  An example of the inspection form is immediately below for 

reference.  The sum of scores of each location in an intake or housing area is then calculated to 

produce a component trend score, for which “reduced sampling scoring must be 3 or less for the 

housing component to be considered to have met sanitary standards or requirements on all rows 

except the General, Day Room Furnishings, and Dormitory Bed rows which must be 2 or less.”    
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The compliance percentages are automatically calculated when the electronic inspection reporting 

form is used because the formula is embedded in the form, an Excel spreadsheet.  Manually, the 

compliance percentages can be calculated as follows:  

𝑡ℎ𝑒 𝑠𝑢𝑚 𝑜𝑓 𝑡ℎ𝑒 𝑐𝑜𝑚𝑝𝑜𝑛𝑒𝑛𝑡 𝑡𝑟𝑒𝑛𝑑 𝑠𝑐𝑜𝑟𝑒𝑠 

𝑡ℎ𝑒 𝑐𝑜𝑢𝑛𝑡 𝑜𝑓 𝑠𝑐𝑜𝑟𝑒𝑠
 − 1 

The compliance percentage must be 80.00 or higher for an intake or living area to be compliant; 

however, if there is at least one observation of cleaning and sanitizing procedures not being 

followed, lack of cleaning chemicals, inadequate cleaning equipment and equipment station, or 

inadequate water facilities, the area fails the inspection, regardless of score.  An example of this 

protocol is seen in the sample inspection form below: the area’s housekeeping compliance is 

81.36%, but it does not pass the inspection because cleaning and sanitizing procedures were not 

followed in at least one instance. 
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ii. Discussion of Findings 

 The PHS inspections found 1931 violations distributed across all facilities, in the categories 

listed in the chart, immediately below, and the details of the violations observed in the categories are 

specified below or attached, if not identified here.  The inspection findings are discussed below in 

terms of the housekeeping inspection matrix developed by the expert sanitarians. 

 Violation Category Count of Violations 

Cleaning and Sanitizing Procedures (not) Followed–Management Violation  2 

Inadequate Cleaning Equipment and Equipment Station–Management Violation  4 

Vermin–Management Violation  43 

Unclean to Sight  1072 

Organic Soil Accumulations  51 

Surfaces (not) Smooth and Easily Cleanable  467 

Presence of Malodors  1   

(Inadequate) Lighting  55 

Obstructed Light Shield7       2  

Ventilation 234 

 

The following evaluative housekeeping criteria are taken directly from the training material and are 

used to assess compliance during sanitation inspections and apply to the PHS inspections undertaken 

during this monitoring period.  The following discussion is limited to the PHS inspections surveyed 

by OCC and does not represent all inspections undertaken during the May–August 2020 monitoring 

period. 

  

 
7 This is not a category developed by the expert sanitarians. It is a DOC housekeeping criterion that impacts the 

condition of light shields, which affects lighting and sanitation; accordingly, observations are recorded during PHS 

inspections. 



Benjamin v. Brann                                                                                                                                              Environmental Conditions  

75 Civ. 3073 (LAP)                                                                                                                                              May – August 2020 

13 | P a g e  

 

ADMINISTRATIVE and MANAGERIAL OBSERVATIONS – The following five criteria apply 

to all areas, and at least one observation of any of the first four causes the area to fail the inspection. 

1. CLEANING AND SANITIZING PROCEDURES (NOT) FOLLOWED 

a) uniform sanitary procedures as detailed in policies and procedures not followed 

b) cleaning frequency inadequate to maintain proper sanitation 

c) policy is inadequate to address soiling of the unit 

d) no evidence of training of inmates to housekeeping policy   

e) disposable gloves and other personal protective equipment not available, provided or used as 

per manufacturer’s label requirements and/or institutional policy 

 

Verification of these criteria is by indicating two or more of the following: 

• lack of adherence to established policies and procedures 

• no notation in unit log (schedule or frequency) 

• absence of training materials or instructional postings in critical housekeeping areas 

• direct chemical test of finished disinfectant solution 

• negative responses to inmate and/or staff interviews     

 

There were two instances, limited to West Facility, in which the EHU determined that the 

Department’s cleaning and sanitizing procedures were not being followed.  West Facility’s Main 

Intake had no goggles on 7/31/20 and had a compliance score of less than 80.00, so the area did not 

pass inspection even without the management violation.  In West Facility Sprung 12, the institutional 

aide8 had a spray bottle with an unknown solution on 6/24/20.  If this did not occur, the housing area 

would have passed inspection, with a compliance score higher than 80.00.  The Defendants 

minimize the seriousness of these violations, stating “these deficiencies did not transform the 

otherwise clean housing areas into unsanitary living areas.”   Defs.’ comments at 3. Foremost, 

inmate safety is compromised without the availability of goggles, which could result in serious 

 
8 Management of Institutional Aides at the Communicable Disease Unit (CDU) and North Infirmary Command 

(NIC). 
 

“The Assistant Commissioner for Environmental Health is responsible for supervising the supervising housekeepers 

at the CDU and NIC to develop proper cleaning protocols and schedules and to provide technical support.  The 

facilities’ commanding officers are responsible for the day-to-day supervision of the supervising housekeepers.”   

DOC Directive 3900R-A Environmental Health Program.  
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injury or refusal to undertake sanitation responsibilities for lack of personal protective equipment.   

Unknown chemicals could cause an adverse reaction or simply be ineffective for the condition that 

needs to be remedied.  These are serious matters and OCC agrees with the classification of these 

instances as management violations but believes there are four additional instances not so classified 

by the EHU.   

➢ In GRVC 7A, there was no sanitation manual on 7/6/20 and, in GRVC 8A, there were 

outdated English and Spanish sanitation posters on 7/13/20.  Neither of these housing areas 

passed inspection with compliance scores of less than 80.00. 

➢ MDC 5 West had no English sanitation posters on 5/27/20 and 6/23/20.  The housing area 

had a compliance score less than 80.00 during the first inspection and did not pass but had a 

higher compliance score during the latter and passed that inspection.    

2. LACK OF CLEANING CHEMICALS 

a) cleaning chemicals not provided at the unit   

b) par levels not appropriate to the unit 
 

Verification of the deficiency is by any one of the following:     

• boundary markers in inventory levels that signal replenishment is necessary not 

established, or,  

• amount or level considered to be adequate, not maintained, or, 

• absence of a standard quantity as established by policy 

  

 There were no reported instances of a lack of cleaning chemicals during the PHS inspections, 

making it puzzling that the institutional aide mentioned above opted to use an unknown solution 

instead of the authorized cleaning chemicals, and, as discussed below, there were four instances 

where an inappropriate chemical was found in the possession of staff and inmates or the machine to 

dispense the appropriate chemical was inoperable.  If these latter four instances do not represent a 

lack of cleaning chemicals, OCC believes they are indicative of a failure to follow the cleaning and 

sanitizing procedures more than inadequate equipment.  In any case, it would be helpful for the EHU 
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to inquire why staff and inmates opt for inappropriate cleaning chemicals when such instances are 

observed. 

3. INADEQUATE CLEANING EQUIPMENT AND EQUIPMENT SANITATION 

a) cleaning equipment in poor repair or worn  

b) cleaning equipment is visibly dirty and possibly malodorous 

c) inadequate storage of housekeeping equipment  

d) cleaning equipment storage appurtenances not available for the sanitary and safe storage of 

mops, brooms and brushes 

e) par levels inappropriate to the facility or not established to meet cleaning needs 

 

 There were four instances recorded in this category during the PHS inspections.  In AMKC 1 

Top a bottle of Milcide was found in the sleeping area on 5/28/20, but the housing area would not 

have passed inspection even without this violation as it had a compliance score of less than 80.00.  A 

Corcraft mold and mildew remover spray bottle was found in AMKC Quad 13 Lower, occupied cell 

#20, on 7/13/20.  The area would have passed the inspection otherwise.  In OBCC, a bottle of 

Milcide was found in the Main Intake on 7/10/20.  The area would have passed the inspection 

otherwise.  The Diversey dispenser, which dispenses cleaning and sanitizing chemicals, was 

inoperable in OBCC 5 West on 6/10/20 causing the area to fail the inspection. 

4. ADEQUATE WATER FACILITIES PROVIDED  

a) utility sink not readily available and/or accessible 

b) hot and cold water of adequate flow and pressure not provided 

c) absence of a free-flowing drain 

 

During this monitoring period, there were no instances of inadequate water facilities during 

the PHS inspections surveyed by OCC.  
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5. PRESENCE OF VERMIN INCLUDING INDICATOR ARTHROPODS 

  

 Unlike the other four management categories, observations in this category do not cause an 

area to automatically fail inspection.   

This criterion is listed under the management section because the presence of vermin or 

indicator organisms requires subsequent action by the correctional staff in reporting the 

observable condition.  However, no further action on their part is necessary unless so 

directed.  If an observation is made, that observation is informational only and does not 

factor into the overall unit compliance unless it remains unreported or uncorrected. 

 

“Housekeeping Inspection Matrix” at 12.  The inspections reviewed by OCC, indicated that the 

Sanitarians observed vermin in all facilities except for VCBC and West Facility, in the instances 

listed immediately below.  

Finding    Facility       Area          Location Date 

"mice droppings" AMKC 1 Top janitor's closet 6/24/20 

"mice droppings"   4 Upper sleeping area 7/20/20 

"mice droppings"   
 

storage 5/28/20 

"mice droppings"   W 17LA sleeping area 6/22/20 

"mice droppings" RNDC Intake pen #5 Brooklyn 7/15/20 

ants RNDC Intake pen #4 6/12/20 

dead cockroach on floor RMSC Intake showers 5/12/20 

flies in area OBCC 7 Lower sleeping area 5/13/20 

large roaches (dead and live) OBCC 3 North cell #26 (vacant) 6/10/20 

live drain flies on wall AMKC W 17UA showers 7/24/20 

live drain flies on wall GRVC 7A showers 7/6/20 

live drain flies on wall RMSC Intake showers 5/12/20 

live flies on wall GRVC 7A showers 6/10/20 

live flies on wall   9B showers 5/5/20 

live fruit flies AMKC Mod 1UA showers 6/16/20 (wos 6/12/20, 

6/14/20, and 6/16/20) 

live fruit flies   dayroom 7/22/20 (wos 7/10/20) 

live fruit flies MDC Intake pen #3 7/10/20 

live fruit flies   
 

pen #4 7/10/20 

live fruit flies   
 

pen #5 7/2/20 

live fruit flies   
 

  7/16/20 

live fruit flies   
 

showers 7/2/20 

live fruit flies   
 

  7/10/20 

live fruit flies   
 

  7/16/20 

two dead water bugs in light fixture AMKC Main Intake pen #8 7/16/20 
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live ants on floor  AMKC 4 Upper sleeping area 7/20/20 

live ants on floor    Mod 1UA cell #15 (occupied) 7/22/20 

live ants on floor  GRVC 8A cell #18 (occupied) 7/13/20 

ants in cell RMSC Bldg. 2 cell #7 (vacant) 7/13/20 

large roach on toilet RMSC Bldg. 2 cell #6 (vacant) 7/13/20 

flies on window screen RNDC Intake middle section pens 7/15/20 

fly at window area RNDC Intake pen #6 7/15/20 

live gnats in area AMKC 4 Upper toilet area 7/20/20 

live gnats in area MDC 5 West janitor's closet 7/29/20 

live gnats in area   Intake common area 7/30/20 

live gnats in area   
 

search 7/23/20 

live gnats in area   showers 6/18/20 

live gnats in area   
 

showers 7/23/20 

live ant in sink AMKC Mod 1UA cell #11 (vacant) 7/22/20 

live roaches on floor GRVC 11B showers 7/20/20 (wos 7/3/20) 

flies observed NIC Main Intake pen #4 7/22/20 

two dead water bugs in light shield AMKC Main Intake showers 7/23/20 

two dead water bugs in light shield AMKC Main Intake showers 7/30/20 

several gnats at every stall MDC Intake showers 7/30/20 

 

 Per, the “Inspection Matrix” (at 2) that was developed by Mr. Eugene Pepper and the parties’ 

experts in 2011 and currently used by the Department during its facility inspections.  

This observation was included because housekeeping is a major component of integrated 

pest management.  As such, it is integral to an effective housekeeping program.  Because 

the actual pest eradication is coordinated by a professional pest control technician, who is 

not under the direct supervision of inmate management administration, it is not controlled 

as other components of the housekeeping program.  Even though this observation is 

essential in the health and wellbeing of the inmates and staff, it does not factor into the 

compliance score, but is included as an informational component that requires immediate 

action when noted. 

 

In three cases, the sanitarian noted that a work order was submitted prior to the latest inspection’s 

finding of vermin, indicating an ongoing issue: On 7/20/20, the PHS observed “live roaches” on the 

shower floor at GRVC 11B and noted that a work order was submitted on 7/3/20 for the area.  On 

6/16/20, the PHS observed “fruit flies” in the AMKC Mod 1UA shower and noted that work orders 

were submitted on two occasions prior to that inspection, which yielded a third work order for the 

same issue; likewise, on 7/22/20, the PHS observed “live fruit flies” in the AMKC Mod 1UA 
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dayroom and noted that a work order was submitted on 7/10/20 for that area.   There is no indication 

of the Department’s efforts toward remedying the conditions, and the PHS inspections indicate that 

indicia of vermin were observed in the same location during different inspections.  Plaintiffs’ 

counsel finds it “[p]articularly disturbing . . . that DOC has apparently done nothing at all to abate 

the presence of vermin in several areas, as well the numerous instances of other repeat violations 

going unabated. (citation omitted) This is unacceptable.”  Pls.’ comments at 2.  The Defendants 

report that the areas were treated on several occasions (Defs.’ comments at 4); yet, the conditions 

remained unabated.  Ultimately, “[t]he Department notes that it faces continued challenges in 

staffing all open exterminator positions.”  Id.  

HOUSEKEEPING OUTCOME OBSERVATIONS – the following six criteria are direct 

observations of physical housekeeping conditions. 

1. Unclean to Sight:   

• presence of loose filth and garbage  

• dust and dirt accumulation  

• soiling of touch points and/or high (common) touch surfaces 

• soiled bed frames and dayroom furnishings 

• soiled utility (janitor’s) closet 

• soil imbedded at transition areas such as edges of spalled tile, floor to wall junctions, 

door jambs, and furnishing floor anchors 

  

 The sanitarians recorded 1072 instances, across all facilities, and the instances consist 

principally of dirty floors, corners, and junctions; dirty walls; dirty/dusty window screens and 

ledges; and dirty light shields.  Att. 2.  In certain cases, the PHS noted that the same condition was 

previously reported, indicating that “unclean to sight” observations are not necessarily temporary if 

they are not being addressed once reported.  
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2. Organic Soil Accumulations in Wet and Moist Areas: 

• organic debris accumulation in and around toilets, urinals, utility sinks, lavatories and 

showers 

• drain screens9 not cleaned of hair and debris; partially occluded drains resulting in 

temporary pooling of water  

• chronic pooling of water and/or presence of chronically wet walking surfaces 

 

 As indicated below, the observations in this category consisted mostly of mildew on floors, 

walls, and ceilings in all facilities except NIC and West Facility.  Pooling of water was limited to 

two separate instances in the AMKC Intake showers and once in the RMSC Intake’s pen #4.  

 
9 Per the Housekeeping Matrix, “If the floor drain is occluded or partially occluded with organic deposits below the 

drain screen, it cannot be cleaned using regular housekeeping methods.  Therefore, it is not considered a non-

compliance issue and a notation of the observation should be made in the comments section on the inspection 

report.”  
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Facility Area Finding Location Date 

 4 Upper mildew on floor guards showers 16-Jun 

AMKC 
 

mildew on junction at wall/floor showers 20-Jul 

  Main Intake pooling water at floor corner showers 13-May 

    pooling water at floor corner   19-May 

  Q13L mildew on ceiling dayroom toilet 4-May 

  W 17LA mildew on ceiling showers 22-Jun 

    mildew on wall showers 22-Jun 

  W 17UA mildew on ceiling showers 22-Jun 

    mildew on wall showers 22-Jun 

GRVC 11B mildew on wall/wall junction showers 20-Jul 

  7A mildew on wall janitor's closet 10-Jun 

    mildew on wall   6-Jul 

    mildew at junctions showers 6-Jul 

  9B mildew on floor showers 5-May 

    mildew on floor   10-Jun 

    mildew on floor   6-Jul 

    mildew on junction at wall/floor showers 10-Jun 

    mildew on wall janitor's closet 10-Jun 

    mildew on wall   6-Jul 

    mildew at junctions showers 6-Jul 

MDC 5 West mildew on junction at wall/floor showers 29-Jul 

    mildew on wall showers 23-Jun 

    mildew on door showers 29-Jul 

    mildew on doorframe showers 29-Jul 

OBCC 5 West mildew on floor showers 5-May 

    mildew on wall showers 5-May 

  7 Lower mildew on floor showers 13-May 

    mildew on floor   14-Jul 

    mildew on wall showers 13-May 

    mildew on grout showers 14-Jul 

RMSC Intake "flooded water" pen #4 28-May 

    mildew on floor showers 10-Jul 

    mildew on floor   17-Jul 

    mildew on floor   31-Jul 

    mildew on wall showers 10-Jul 

    mildew on wall   17-Jul 

    mildew on wall   24-Jul 

    mildew on wall   31-Jul 

    mildew at junctions showers 10-Jul 

RNDC 6 Upper S mildew on floor showers 12-May 

    mildew on wall showers 12-May 

  mildew on floor showers 16-May 

  mildew on wall showers 16-May 

  mildew in toilet cell #16 (vacant) 16-May 

VCBC 3CB mildew on ceiling showers 23-Jun 

    mildew on ceiling   30-Jul 

    mold on ceiling showers 20-May 

 2BA mildew on ceiling showers 17-Jun 

  mildew on ceiling/wall junctions showers 17-Jun 
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3. Surfaces (not) Smooth and Easily Cleanable:  

• structural surfaces in poor repair; porous; uneven/irregular/jagged, for example: wall-

floor junctions not smooth, rounded, or sealed; cracks, joints and tile grouting not sealed 

or in good repair  

• beds and/or dayroom furnishings in poor repair  

 

 There were 467 observations in this category (Att. 3); however, some are apparently 

inconsistent and seem to have been recorded during the inspections depending on which sanitarian 

undertook the inspection, ultimately affecting the outcome of the inspection.  For instance, during 

the first inspection, the PHS recorded six instances in this category, including in the showers and 

toilet area and a different sanitarian conducted the second inspection and recorded several of the 

same instances in the sleeping area, storage, dayroom, and common area, but none in the showers 

and toilet area. This difference alone—without consideration of the difference in ventilation 

findings—was a determining factor in whether the housing area passed or failed the inspection. 

 The foregoing is not a condemnation of the sanitarians and hopefully will not be viewed as a 

disparagement of the important work that they do daily.  Rather, this issue is raised to illustrate that 

there is a lack of uniformity amongst the sanitarians during the inspections that could affect the 

outcomes.  This inconsistency is found in additional categories such as unclean to sight and 

ventilation observations but is most identifiable in this category due to the relative “intransience” of 

the instances.  Of course, it is not expected that every sanitarian will observe every violation during 

all inspections and the observations will vary among inspecting agencies.  Indeed, the Defendants 

have previously argued about the effect of the variability in the experts’ observations during 

sanitation inspections; accordingly, it would benefit the Defendants to reduce variability among PHS 

inspection practices to get a more reliable understanding of the inspection findings.  Such an 

understanding within the EHU will provide a more consistent view of the sanitation conditions to the 

facilities and ultimately improve compliance. 
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 The Defendants’ reported compliance does not incorporate the triggering of management 

violations based on the frequency of Unclean to Sight, Surfaces (not) Smooth and Easily Cleanable, 

and Organic Soil Accumulations in a unit.  Per OCC’s sanitation expert, Eugene Pepper,  

These three criteria citations point out two critical failure by the institution. The first is the 

failure to properly clean (Unclean to Sight and Organic Soil Accumulations). The first step 

in any sanitation operations. This step is basically a soap and water step! This is a failure 

in procedure . . . . The frequency of these housekeeping failures, over 2 times in any one 

unit, is evidence of a general failure in following cleaning procedures prior to the sanitation 

step.  Such high frequencies of this citation trigger the more critical citation for failure to 

follow “Cleaning and Sanitizing Procedures” a management citation and an automatic non-

compliance rating for the unit. 

 

2013 ENVIRONMENTAL HEALTH INSPECTIONS FOR NEW YORK CITY JAIL FACILITIES 

AT RIKERS ISLAND, at 7.  The Defendants disagree with Mr. Pepper’s position, which was 

supported by Plaintiffs’ Counsel’s expert during the 2011 sanitation inspection. 

4. Lighting 

• less than 10 foot-candles, measured at three feet from the target horizontal surface, or, 

• less than optimal lighting from an existing and operational luminary—this includes 

observable conditions such as dimming or flickering and/or the presence of blackened 

ends of fluorescent light bulbs 

  

 The Defendants’ reporting of lighting observations has improved during this monitoring 

period; however, there is concern that the deficiencies are being ignored or that the inspections are 

not consistent enough to identify the scope of the delays in abating the deficiencies, in certain cases. 

For example, the AMKC Main Intake was inspected eleven times and during the first two 

inspections (conducted by “PHS1”) the storage area and janitor’s closet were found to have 

inadequate lighting as evidenced by 3.8 FC in the janitor’s closet and 2.1 FC in the storage area with 

a dirty light shield and “dim light noted” therein, on 5/5/20, and 3.6 FC in the janitor’s closet and 1.7 

FC in the storage area with a “repeat” observation of a dirty light shield and a “dim light noted,” on 

5/13/20.   
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 During subsequent inspections, conducted by two different sanitarians:  

 

• 5/19/20: 4.8 FC in janitor’s closet; storage inspected for all but lighting (PHS 1) 

• 6/9/20: 3.9 FC in janitor’s closet; storage inspected for all but lighting (PHS 1) 

• 6/19/20: janitor’s closet not inspected; storage inspected for all but lighting (PHS 2) 

• 6/24/20: janitor’s closet not inspected; storage inspected for all but lighting (PHS 2) 

• 7/2/20: janitor’s closet not inspected; storage inspected for all but lighting (PHS 2) 

• 7/9/20: janitor’s closet not inspected; storage inspected for all but lighting (PHS 2) 

• 7/16/20: janitor’s closet not inspected; storage inspected for all but lighting (PHS 2)  

• 7/23/20: janitor’s closet not inspected; storage inspected for all but lighting (PHS 2) 

• 7/30/20: janitor’s closet not inspected; storage inspected for all but lighting (PHS 2) 

 

The area passed the first inspection, but failed the second.  The area passed all subsequent 

inspections; however, if the lighting had been assessed similar to the first two inspections with 

similar findings during subsequent inspections, e.g. 5/19/20, 6/9/20, 7/16/20, the area would not 

have passed all of these inspections.  

 During every inspection throughout the monitoring period, the sanitarians reported that the 

lighting in the RMSC janitor’s closet was not being maintained and was inadequate in nine of the ten 

inspections. In the tenth instance, the PHS was simply incorrect. 

• 5/1/20: 2.8 FC Inspection Note: R - lighting not maintained—“One light fixture in the janitor 

room was inoperable.”  

• 5/12/20:  2.5 FC Inspection Note: R1 – lighting not maintained—“One light fixture in the janitor 

room was inoperable.” “No operational light.”  

• 5/19/20: 2.7 FC Inspection Note: R - lighting not maintained—“Light fixture in janitor room was 

inoperable.”  

• 5/28/20:  3.2 FC Inspection Note: WOS; R3 – lighting not maintained—“no operational light in 

janitor closet”  

• 6/12/20: 2.1 FC Inspection Note: WOS; R4 – lighting not maintained—“Light fixture was 

flickering and too dimmed.” 

• 6/22/20: 1.4 FC Inspection Note: WOS; R4 – lighting not maintained—“operational light . . . was 

dimmed”  

• 7/10/20: 2.1 FC Inspection Note: lighting not maintained—“one light fixture . . . was inoperable” 

• 7/17/20: 3.6 FC Inspection Note: lighting not maintained—“light fixture noted inoperable” 

• 7/24/20: Inspection Note: R1– lighting not maintained “one light fixture . . . was inoperable”  

• 7/31/20: 3.8 FC (no inspection note) 

 

The EHU reported that the lighting in the janitor’s closet was adequate during the 7/24/20 inspection 

despite the inoperable light fixture and maintained that the light reading was 14.8 FC.  This is highly 
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unlikely given that the light fixture was not repaired at the time of this inspection and the light 

readings during and after this inspection were all exceptionally low, single-digit readings.10 

 Facility Area Finding (foot-candles) Location Date 

AMKC 1 Top 4.9 janitor's closet 28-May 

    5.0 janitor's closet 24-Jun 

    5.6 toilet area 24-Jun 

    9.6 showers 24-Jun 

  4 Upper 2.5 janitor's closet 28-May 

  2.8 janitor's closet 16-Jun 

    2.6 janitor's closet 20-Jul 

  Main Intake 1.7 storage 13-May 

    2.1 storage 5-May 

    3.6 janitor's closet 13-May 

    3.8 janitor's closet 5-May 

    3.9 janitor's closet 9-Jun 

    4.8 janitor's closet 19-May 

  Mod 9B 2.8 janitor's closet 17-Jul 

  "no light fixture" janitor's closet 15-Jun 

    "no light fixture" janitor's closet 19-May 

  Q13L 3.4 dayroom toilet 8-Jun 

    4.0 dayroom toilet 13-Jul 

    4.5 showers 13-Jul 

    4.7 dayroom toilet 4-May 

    4.8 showers 8-Jun 

    4.9 showers 4-May 

    7.1 janitor's closet 13-Jul 

    7.2 janitor's closet 4-May 

    7.2 janitor's closet 8-Jun 

  W 17UA 9.3 janitor's closet 26-May 

GRVC 11B 0.9 janitor's closet 20-Jul 

MDC 5 West 8.1 janitor's closet 23-Jun 

    8.2 janitor's closet 27-May 

 Intake 7.9 showers 18-Jun 

  Intake 8.1 showers 25-Jun 

OBCC 3 North 7.2 janitor's closet 8-Jul 

  5 West 5.7 janitor's closet 8-Jul 

   [light reading illegible]  

Inspection Note: inoperable light fixture 

janitor's closet 5-May 

RMSC Intake 1.4 janitor's closet 22-Jun 

    2.1 janitor's closet 10-Jul 

 
10 Lighting should be adequate enough for cleaning personnel to see soil or soap residues on 

surfaces. The American Public Health Association Standards for Health Services in Correctional 

Institutions recommends minimum light intensities for toilets and washrooms be 20 foot-candles, 

and for corridors and exit ways 10 foot-candles. This consultant (Eugene Pepper) continues to 

recommend that the utility/janitor closets should have a minimum of 20 foot-candles of lighting as 

well to better facilitate proper cleaning of these closets. 

 

2013 ENVIRONMENTAL HEALTH INSPECTIONS FOR NEW YORK CITY JAIL FACILITIES AT RIKERS 

ISLAND, at 16. 

 

The Defendants disagree with Mr. Pepper’s recommendation. 
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    2.1 janitor's closet 12-Jun 

    2.5 janitor's closet 12-May 

    2.7 janitor's closet 19-May 

    2.8 janitor's closet 1-May 

    3.2 janitor's closet 28-May 

    3.6 janitor's closet 17-Jul 

    3.8 janitor's closet 31-Jul 

    14.8 janitor's closet 24-Jul 

RNDC 5 Lower S 3.5 janitor's closet 27-Jul 

    6.8 janitor's closet 7-May 

  Intake 2.7 janitor's closet 9-Jul 

    3.3 janitor's closet 29-Jul 

    3.4 janitor's closet 22-Jul 

    3.5 janitor's closet 15-Jul 

    6.8 showers 22-Jul 

    8.1 showers 9-Jul 

    9.7 showers 15-Jul 

West Facility Main Intake 6.9 janitor's closet 31-Jul 

    7.1 janitor's closet 24-Jul 

 

 Circumstances such as those in AMKC and RMSC should not be allowed to persist without 

consequence.  These repeated and unabated violations—the R in the sanitarians’ notes, above, 

indicate that the violation is a “repeat” followed by the number of instances the violation was 

reported—indicate a failure a “lack of adherence to established policies and procedures” and the 

absence of these deficiencies on the EHO reports (i.e. “no notation in unit log”) reveal a failure to 

follow cleaning and sanitizing procedures and should be denoted as such, resulting in a failed 

inspection for the areas.  Permitting these areas to regularly pass inspection despite repeated reports 

of the same violations sends the wrong message.  

5. Presence of Malodors: 

Malodors are those that are classified as those that are distinctly septic, putrefactive, or body odors. 

 

 The only instance of malodors was reported in the OBCC Intake’s toilet area on 5/22/20.  
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6. Ventilation: 

• exhaust ventilation in toilets, showers and utility closets not working 

• exhaust ventilation grills occluded with dust, dirt or sealed with paint 

 

 The 234 instances of ventilation deficiencies were reported in all facilities and consisted 

principally of dirty/dusty vents and partially or fully occluded vents.  In limited instances, the PHS 

reported that there was no vent.  Att. 4. 

iii. Recommendations 

 The Defendants have made commendable progress toward improving compliance with the 

Benjamin sanitation mandates; however, those advances are concentrated in intake areas and 

significant deficiencies, revealing noncompliance, remain in living areas.  Overall, compliance may 

be improved by ensuring that inspections are more uniform and that there are clear consequences for 

ongoing violations.  Mr. Pepper suggested the following after the 2011 and 2013 inspections:   

Annual or biannual environmental health inspections by an independent third 

party/consultant should be put in place to insure: 

A.  Verification of proper inspection and reporting by “in house” inspectors. 

B.  Verification of proper management follow through to correct unsanitary 

conditions reported by inspectors. 

C.  Provide a training opportunity for OCC and Department inspectors. 

D.  Determine the progress, the lack thereof, and/or level of sanitation 

improvements the institution makes over time. One inspection with this new 

protocol does not establish the fact that DOC facilities have met compliance 

criteria. 

The Defendants rejected Mr. Pepper’s suggestions, stating, in 2012, “The Department believes that 

the monthly inspections performed by the NYC Department of Health and Mental Hygiene and the 

inspections performed by the Department’s public health sanitarians are sufficient oversight.”  (As 

noted below, the monthly inspections by DOHMH inspectors were suspended due to Covid-19.) 

 OCC believes that another expert sanitation inspection would be very beneficial to the 

Benjamin litigation to (1) assess the Defendants’ overall progress made toward compliance, (2) 
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review the existing protocol to determine whether modifications need to be made, and (3) to 

establish the training needs of OCC and EHU.  At this time, OCC has no staff to carry out 

inspections and it would be expedient to wait until after an expert inspection to obtain and train staff 

to undertake sanitation inspections.  OCC requests that an expert inspection be arranged for Spring 

2021. 

     2.   DOHMH Inspection Reports 

 

The Environmental Order requires the NYC Department of Health and Mental Hygiene’s 

Division of Environmental Health, hereinafter “DOHMH,” (formerly DOH) to “thoroughly 

inspect each jail at least once every month . . . submit to [OCC] . . . reports of all such 

inspections, and the [DOC] shall provide [OCC] with a description of any ameliorative actions 

taken, planned or recommended.” Environmental Order at ¶ 6–6(a).  As reported during the 

previous monitoring period, by Order dated March 24, 2020, the Court suspended “Paragraph 

“6” of the April 26, 2001 Order on Environmental Conditions . . . during the current public 

health crisis” and ultimately the DOHMH’s inspection and reporting requirements, temporarily.   

Plaintiffs’ counsel requests that “the final Report discusses what, if any, impact OCC 

believes the suspension of these inspections has had on the sanitation of the jails.”  Pls.’ 

comments at 2.  OCC is not able to determine the impact, if any, because the Department no 

longer provides written comments to these reports.  Defs.’ Sep. 20, 2019 comments to OCC draft 

report at 2.  Without written responses to the reports, when they were being generated, OCC was 

unable to determine how long deficiencies lasted or the ameliorative measures taken by the 

Department once deficiencies were reported by DOHMH.  Therefore, there is no benchmark 

against which to compare the impact of the suspension of the DOHMH reports. 

 



Benjamin v. Brann                                                                                                                                              Environmental Conditions  

75 Civ. 3073 (LAP)                                                                                                                                              May – August 2020 

28 | P a g e  

 

B. Ventilation 

1. Operable Windows 

Defendants shall ensure that all windows which are designed to be opened are operational. 

. . . A cell window that is designed to open and close shall not be considered operational 

unless it can be opened and closed by a detainee without the assistance of a staff member.  

Detainees shall not be housed in cells without operational windows [except in mental health 

areas at the direction of the authorities]. 

Environmental Order ¶ 15(e).  

OCC reviewed the Defendants’ inspection reports for the condition of windows in the various 

living areas.  These reports indicate that many windows that are designed to open are not 

operational, as required by the Environmental Order.  Additionally, the inoperable windows 

remained inoperable despite several reports, some of which spanned weeks or months.     

2. Defendants’ Ventilation Reports 

a. Defendants’ Obligations 

The November 14, 2003 Ventilation Order ¶ 3 mandates, “Copies of [airflow reports], 

and of any correspondence or documentation made in response to them by the jails’ stationary 

engineers, by the Director [sic] of Environmental Health, or by any other employee or agent of 

the Defendants, shall be provided to [OCC] and to Plaintiffs’ counsel on a monthly basis.”  The 

February 11, 2009 Am. Supp. Ventilation Order ¶ 4(b) mandates that “[t]he Monthly Intake 

Ventilation Reports, Heating and Ventilation Certification Reports, and Monthly [Airflow] 

Reading Reports produced by the [Ventilation Task Force teams must] be produced to OCC and 

Plaintiffs’ counsel on a quarterly basis.”      
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b. Defendants’ Performance 

i.  Annual Ventilation Certification 

The Environmental Order (¶ 15 (a)) mandates that prior to May 15 of each year, the 

Department shall inspect, test, and repair or replace to working order all ventilation systems in 

the various facilities, and ―shall certify to the Court, with copies to its counsel, OCC, and 

Plaintiffs that these tasks have been completed.  Thereafter, the systems are to be maintained in 

working order.  The Defendants submitted the ventilation certification on 7/6/20 and the 

individual facility reports indicate that the majority of the equipment is functional; however, in 

certain instances, the Defendants provided dates for the abatement of deficiencies, which passed 

with no indication whether the deficiencies were actually abated as anticipated.    

ii. Quarterly Mechanical Equipment Inspection Reports 

The Defendants submitted May 2020 mechanical inspection reports for AMKC, GRVC, 

MDC, NIC, OBCC, RMSC, and RNDC and June 2020 reports for all facilities except NIC.  The 

reports indicate that the majority of the equipment is functional.  The Defendants reported that 

most of the inoperable equipment was repaired and the equipment that remained inoperable 

affected officer-only areas and did not impact inmate areas.  The Defendants provided no 

additional reports, despite OCC’s repeated requests. 

iii. Monthly Airflow Reading Reports 

During this monitoring period, the Defendants did not submit the monthly airflow 

reading reports that are required to be submitted to OCC by the 2003 Ventilation Order (at ¶3) 

and the 2009 Am. Supp. Ventilation Order.  Instead, the Defendants submitted airflow reports for 

June–August 2020, on the evening of October 6, in response to the draft of this report, which 

noted the ongoing deficiency.  Per the Ventilation Order, the Department’s Sanitarians are 
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required to “check the air flow readings at the ventilation registers, using a vane anemometer, in 

each jail’s intake areas and in 15% of each jail’s housing areas, including their bathroom and 

shower areas.”  The Defendants additionally are required to provide the airflow deficiency 

reports, which correspond to the monthly airflow reports; however, those reports have not been 

submitted.  The monthly airflow reading reports differ from the monthly airflow deficiency 

reports in that the former reports convey the entirety of the findings as observed by the EHU 

sanitarians and the respective facility engineer or oiler while the latter reports focus only on the 

deficiencies and their abatement.  OCC needs the airflow reports and corresponding airflow 

deficiency reports to review the Defendants’ compliance with their testing and repair 

responsibilities.  The latter reports still have not been submitted. 

AIRFLOW DEFICIENCY REPORTS 

Airflow deficiency reports were not submitted for the current monitoring period.   

 

iv. Monthly Intake Ventilation Reports 

The Defendants have not submitted the monthly intake ventilation reports as required by 

the Am. Supp. Ventilation Order ¶ 4(b) on August 14, 2019.  These reports chart the findings of 

inspections of intake mechanical equipment, identify corrective action needed to abate 

deficiencies, and provide the results of the corrective action.  Historically, upon receipt of the 

various ventilation reports required to be submitted to OCC, this writer would review them and 

follow-up with DOC for clarification on any inconsistencies in the reports and request action for 

projects that appear to be delayed.  Since the totality of reports were not submitted for the 

corresponding period, OCC has not been able to monitor compliance with the timely abatement 

of deficiencies identified by DOC during its required inspections of the ventilation equipment.   
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c. Defendants’ Compliance 

The Defendants are not compliant with the provisions of the collective ventilation orders 

that require them to provide various reports to OCC, Plaintiffs’ counsel, and the Court.  To date, 

they have not yet provided all required reports, which continues to affect OCC’s ability to 

monitor compliance with the Court’s ventilation mandates.   

C. Lighting  

a. Defendants’ Obligations 

“Defendants shall ensure that in all cells and dormitory areas . . . no less than 20 foot–

candles of light will be provided at bed or desk level for each inmate . . . .”  Am. Lighting Order 

¶ 1.  “In areas in which the Defendants believe it will be unduly burdensome to comply with the 

20 foot–candle requirement, the Defendants may provide no less than 15 foot–candles of light at 

bed or desk level for each inmate (emphasis supplied).  However, Defendants will make 

reasonable good faith efforts to provide a higher minimum amount of foot–candles . . . .”  Id. ¶ 2. 

“In dormitories where Defendants cannot provide 15 foot–candles of light because of the 

positions of the lighting fixtures and dormitory beds, each dormitory will have at least one table 

in a dayroom where there is 20 foot–candles of light, and inmates will be advised of where the 

maximum lighting area is located—unless readings below 15 foot–candles are isolated and 

sporadic instances in that dormitory.”  Id. ¶ 15.  Additionally, the Am. Lighting Order requires 

timely repair and maintenance of lighting by the Defendants (¶¶ 3–5 & ¶¶ 16–17) and conformity 

of DOC internal policies (¶ 6) with the requirements of the Order. 
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b. Defendants’ Performance 

A review of the PHS and EHO inspection reports for the current monitoring period 

indicate numerous references to the lighting not being maintained, and where work orders have 

been submitted the conditions have remained unabated, necessitating the submission of 

additional work orders.   For example, in VCBC 2BB, the PHS submitted a work order on 

6/17/20 after noticing two ceiling light fixtures remained inoperable in the dayroom after 

previously submitting a work order on 6/3/20. In the sleeping area three ceiling light fixtures 

above three beds remained inoperable on 6/17/20 after the PHS submitted a work order on 

6/10/20. 

c. Defendants’ Compliance 

The Defendants are not in compliance with the maintenance and repair provisions of the 

Amended Lighting Order.   

D.  Fire Safety  

During this monitoring period, OCC’s fire safety expert, Mario Antonetti sought and 

received approval (from the Defendants) to have a colleague, Joseph Weiler, assist him in 

undertaking inspections at OBCC due to concerns about the impact the Covid-19 pandemic may 

have on his own health.  Messrs. Antonetti and Weiler will make all necessary arrangements 

directly with DOC. 

On August 14, 2020, a fire was started by an inmate in MDC 9 South.  OCC has 

requested and received some documents from the Defendants, which are being reviewed by Mr. 

Antonetti.  Mr. Antonetti provided the below preliminary report on the fire and will update his 

report when he has received all requested documents and media from the Defendants, as well as 
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the opportunity to interview the engineer or technician with knowledge of the MDC heating, 

ventilation, and air-conditioning system (HVAC). 

The Office of Compliance Consultants has retained Hughes Associates, Inc (HAI) to help 

with various fire and life safety situations in the New York City jail system.  On August 

18, 2020, Legal Aid Society through Mr. Robert Quackenbush requested that OCC 

investigate the cell fire incidence at Manhattan Detention Center (MDC). The incident 

occurred on August 14, 2020. 

   

The incident was reported to the Fire Safety Unit on Friday August 14, 2020 at 

approximately 8:30 pm.  by automatic alarm (smoke detectors) from the 9th floor south 

side of the North Tower. Upon investigation it was determined that cell#7 occupied by Mr. 

Gambino Genao was set on fire. From the photos it appeared he set his mattress on fire and 

then closed the door to his cell. With the door to the cell closed, Mr. Genoa occupied the 

barred area immediately outside his cell. At some point the door to the cell was opened by 

Mr. Genoa which allowed the smoke to enter the main block area activating several smoke 

detectors. The activation of the detectors shutdown the HVAC systems.    

 

Mr. Genao was removed from the outer cell area and the fire was extinguished with the use 

of fire extinguishers. By this time with the fans shut down the smoke in the area was heavy 

and the clients were moved to a secured area. The buses that were brought into the secured 

fenced in area, were not used.   

 

Mr. Genao was brought to the main clinic for evaluation and sent to NIC.    

 

The NYC Fire Department arrived with heavy support and secured the fire scene.  The fire 

department evacuated the smoke with the use of portable smoke exhaust fans. The area was 

deemed safe for the clients to return.  It was not determined how Mr. Genao started the fire.   

 

As additional information is present the writer, the report will be modified to include the 

new information. 

 

The Defendants have not commented on Mr. Antonetti’s preliminary report, but have 

promised to provide all requested information and have been cooperative. 
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III. COMPLAINTS 

In addition to general monitoring responsibilities, OCC is tasked with investigating and 

responding to Benjamin related complaints from inmates or their representatives.  Currently, 

OCC does not have staff to directly investigate complaints.  During the monitoring period, 

Plaintiffs’ counsel submitted twenty-six complaints to the Defendants, alleging inhabitable cell 

conditions, lack of cleaning supplies, and unsanitary living conditions.  The Defendants 

responded to three of the complaints, reporting that they were unsubstantiated.  Complaints 

received from inmates alleging non-Benjamin violations were referred to the Department’s 

Office of Constituent and Grievance Services. 

This concludes the summary of the May – August 2020 monitoring period.    

 Prepared and submitted by:  

                                                                                                                                                                                                     

                                                                                                                       

                                                                                 

                                                                                                 Nicole N. Austin-Best 

                                                                                                      Deputy Director 

                                                                                                      Office of Compliance Consultants 

 

REPORT ON ENVIRONMENTAL CONDITIONS                 

    May – August 2020 

Dated this 15th day of October 2020                                  



Ventilation

Facility Area Finding Location Date

AMKC 1 Top dirty ceiling vent(s) janitor's closet 24-Jun

dirty ceiling vent(s) 28-May

4 Upper dirty ceiling vent(s) showers 28-May

dirty ceiling vent(s) toilet area 28-May

partially/occluded vent janitor's closet 20-Jul

partially/occluded vent 28-May

Main Intake dirty ceiling vent(s) janitor's closet 5-May

dusty ceiling vent(s) pen #3 16-Jul

dusty ceiling vent(s) pen #4 16-Jul

no vent pen #6 30-Jul

no vent pen #7 30-Jul

partially/occluded ceiling vent(s) janitor's closet 13-May

partially/occluded ceiling vent(s) 19-May

partially/occluded ceiling vent(s) 9-Jun

partially/occluded ceiling vent(s) pen #2 2-Jul

partially/occluded ceiling vent(s) 9-Jul

Mod 9B dirty vent(s) sleeping area 19-May

dusty wall vent(s) sleeping area 17-Jul

Q13L dirty vent(s) cell #30 (vacant) 4-May

dirty vent(s) cell #31 (vacant) 8-Jun

W 17LA dirty ceiling vent(s) dayroom 26-May

partially/occluded ceiling vent(s) dayroom 22-Jun

partially/occluded ceiling vent(s) showers 22-Jun

partially/occluded ceiling vent(s) toilet area 22-Jun

W 17UA dirty ceiling vent(s) dayroom 26-May

dusty ceiling vent(s) dayroom 24-Jul

dusty ceiling vent(s) toilet area 22-Jun

dusty vent(s) showers 24-Jul

partially/occluded ceiling vent(s) dayroom 26-May

partially/occluded ceiling vent(s) showers 22-Jun

partially/occluded ceiling vent(s) sleeping area 22-Jun

Mod 1UA partially/occluded ceiling vent(s) cell #5 (occupied) 22-Jul

partially/occluded ceiling vent(s) common area 22-Jul

partially/occluded wall vent(s) cell #7 (occupied) 22-Jul

GRVC 11B dirty wall vent(s) cell #20 (occupied) 11-May

dirty wall vent(s) cell #28 (vacant) 11-May

dirty wall vent(s) janitor's closet 11-May

dirty wall vent(s) showers 11-May

dust laden vent cell #30 (occupied) 20-Jul

no vent showers 20-Jul

partially/occluded vent cell #30 (occupied) 20-Jul

partially/occluded wall vent(s) cell #26 (vacant) 20-Jul

partially/occluded wall vent(s) janitor's closet 20-Jul

partially/occluded wall vent(s) showers 20-Jul

4B dirty ceiling vent(s) showers 8-May

dirty high wall vent(s) common area 8-May

Page 1 of 5 PHS Findings



Ventilation

Facility Area Finding Location Date

vent(s) "covered with paper" cell #15 (vacant) 8-May

7A dirty high wall vent(s) common area 10-Jun

dirty high wall vent(s) 5-May

dirty wall vent(s) cell #25 (occupied) 5-May

8A partially/occluded (partially) wall vent(s) cell #31 (vacant) 8-May

partially/occluded wall vent(s) cell #25 (occupied) 13-Jul

partially/occluded wall vent(s) cell #8 (vacant) 13-Jul

9B dirty high wall vent(s) common area 10-Jun

dirty high wall vent(s) 5-May

dirty wall vent(s) cell #17 (occupied) 10-Jun

dirty wall vent(s) cell #29 (vacant) 5-May

dust laden high wall vents common area 6-Jul

partially/occluded ceiling vent showers 6-Jul

Intake dirty ceiling vent(s) body scan/search area 13-May

dirty ceiling vent(s) pen #10 13-May

dirty ceiling vent(s) 6-May

dirty ceiling vent(s) pen #11 18-May

dirty ceiling vent(s) 8-Jun

dirty ceiling vent(s) pen #2 18-May

dirty ceiling vent(s) 6-May

dirty ceiling vent(s) 8-Jun

dirty ceiling vent(s) pen #3 13-May

dirty ceiling vent(s) 22-Jun

dirty ceiling vent(s) 8-Jun

dirty ceiling vent(s) pen #5 6-May

dirty ceiling vent(s) pen #6 13-May

dirty ceiling vent(s) 6-May

dirty ceiling vent(s) 8-Jun

dirty ceiling vent(s) pen #8 18-May

dirty ceiling vent(s) pen #9 18-May

partially/occluded ceiling vent(s) body scan area 1-Jul

partially/occluded ceiling vent(s) pen #9 7-Jul

partially/occluded ceiling vent(s) scanning area 14-Jul

partially/occluded ceiling vent(s) 21-Jul

partially/occluded ceiling vent(s) 29-Jul

partially/occluded ceiling vent(s) 7-Jul

partially/occluded ceiling vent(s) search 14-Jul

partially/occluded ceiling vent(s) 1-Jul

partially/occluded ceiling vent(s) 21-Jul

partially/occluded ceiling vent(s) 29-Jul

partially/occluded ceiling vent(s) 7-Jul

MDC 5 West dirty ceiling vent(s) showers 23-Jun

dirty wall vent(s) common area 27-May

dusty vent(s) janitor's closet 29-Jul

partially/occluded vent showers 27-May

partially/occluded vent(s) showers 29-Jul
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Ventilation

Facility Area Finding Location Date

Intake "dried tissue papers" on vent pen #4 25-Jun

dirty ceiling vent(s) search 7-May

dirty ceiling vent(s) showers 21-May

dirty ceiling vent(s) 7-May

dirty ceiling vent(s) storage 21-May

dirty ceiling vent(s) 7-May

dirty vent(s) pen #7 21-May

dirty vent(s) pen #8 21-May

dirty vent(s) search 21-May

obstructed vent (tissue paper) pen #8 21-May

NIC 2C dirty vent(s) cell #5 (occupied) 25-Jun

dirty vent(s) cell #6 (vacant) 25-Jun

no vent storage 25-Jun

partially/occluded vent cell #4 (vacant) 25-Jun

OBCC 3 Lower dirty ceiling vent(s) showers 14-Jul

dirty ceiling vent(s) toilet area 14-Jul

dirty vent(s) sleeping area 13-May

3 North dirty vent(s) cell #12 (vacant) 5-May

dirty vent(s) cell #27 (vacant) 8-Jul

dirty vent(s) cell #8 (vacant) 10-Jun

5 West dirty ceiling vent(s) 3 point search 8-Jul

dirty ceiling vent(s) showers 8-Jul

dirty vent(s) cell #17 (vacant) 5-May

dirty vent(s) cell #30 (vacant) 10-Jun

dirty vent(s) cell #42 (vacant) 8-Jul

dirty vent(s) cell #47 (vacant) 5-May

7 Lower dirty ceiling vent(s) dayroom 14-Jul

dirty ceiling vent(s) showers 14-Jul

dusty vent(s) dayroom 13-May

Main Intake partially/occluded ceiling vent(s) pen #14 10-Jul

RMSC Bldg. 1 dirty wall vent(s) cell #6 (vacant) 4-May

dusty high ceiling vent(s) common area 4-May

Bldg. 2 dusty high ceiling vent(s) common area 4-May

dusty high wall vent(s) common area 4-May

dusty vent(s) cell #6 (vacant) 13-Jul

paint on vent(s) cell #12 (vacant) 4-May

paint on vent(s) cell #7 (vacant) 4-May

Intake dirty ceiling vent(s) search 12-Jun

dirty vent(s) showers 31-Jul

dusty ceiling vent(s) search 22-Jun

RNDC 5 Lower S dirty vent(s) cell #10 (vacant) 7-May

dirty vent(s) janitor's closet 23-Jun

6 Upper S "vent noted painted" cell #3 (vacant) 12-May

dusty vent(s) showers 12-May

partially/occluded vent cell #3 (vacant) 13-Jul

partially/occluded vent cell #5 (vacant) 13-Jul
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Ventilation

Facility Area Finding Location Date

partially/occluded vent showers 13-Jul

vent "clogged with paint" cell #5 (vacant) 12-May

VCBC 3CB dirty ceiling vent(s) common area 20-May

dirty ceiling vent(s) janitor's closet 20-May

dirty ceiling vent(s) showers 20-May

dirty high wall vent(s) common area 23-Jun

dirty wall vent(s) cell #2L (vacant) 23-Jun

dirty wall vent(s) cell #L1 (vacant) 20-May

dirty wall vent(s) cell #L3 (occupied) 20-May

dusty vent(s) common area 30-Jul

partially/clogged vent(s) cell #24L (vacant) 30-Jul

partially/occluded vent cell #5U (occupied) 23-Jun

Intake dirty ceiling vent(s) common area 12-Jun

dirty ceiling vent(s) 20-May

dirty ceiling vent(s) 29-May

dirty ceiling vent(s) 7-May

dirty ceiling vent(s) janitor's closet 12-Jun

dirty ceiling vent(s) 20-May

dirty ceiling vent(s) 29-May

dirty ceiling vent(s) 7-May

dirty ceiling vent(s) pen #11 12-Jun

dirty ceiling vent(s) 20-May

dirty ceiling vent(s) pen #12 12-Jun

dirty ceiling vent(s) 7-May

dirty ceiling vent(s) pen #14 12-Jun

dirty ceiling vent(s) 20-May

dirty ceiling vent(s) pen #3 20-May

dirty ceiling vent(s) pen #4 20-May

dirty ceiling vent(s) 29-May

dirty ceiling vent(s) pen #5 29-May

dirty ceiling vent(s) 7-May

dirty ceiling vent(s) pen #6 29-May

dirty ceiling vent(s) 7-May

dirty ceiling vent(s) pen #7 29-May

dirty ceiling vent(s) pen #8 7-May

dirty ceiling vent(s) toilet area 12-Jun

dirty ceiling vent(s) 20-May

dirty ceiling vent(s) 29-May

dirty ceiling vent(s) 7-May

dusty ceiling vent(s) janitor's closet 25-Jun

dusty vent(s) common area 16-Jul

dusty vent(s) 30-Jul

dusty vent(s) 9-Jul

dusty vent(s) pen #2 30-Jul

dusty vent(s) pen #9 9-Jul

partially/occluded ceiling vent(s) common area 25-Jun
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Ventilation

Facility Area Finding Location Date

partially/occluded vent showers 25-Jun

2BA dusty vent(s) sleeping area 16-Jul

West Facility CDU Intake (Sp. 5) dusty ceiling vent(s) pen #8 24-Jun

Main Intake dust laden ceiling vent showers 31-Jul

no vent janitor's closet 24-Jul

no vent 31-Jul

no vent pen #3 24-Jul

no vent 31-Jul

partially/occluded ceiling vent(s) common area 24-Jul

partially/occluded ceiling vent(s) 31-Jul
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