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ARGUMENT 
APPELLANT’S REQUEST FOR AN ORDER REQUIRING THE TRIAL 
COURT TO REQUEST A SUPPLEMENTAL PROBATION REPORT ON 
REMAND SEEKS AN IMPROPER ADVISORY OPINION 

Appellant asks this Court to order the superior court to 

request a supplemental probation report pursuant to California 

Rules of Court, rule 4.411(a)(2).  (ASOB 5.)   Appellant seeks an 

improper advisory opinion from this Court. 

The ripeness requirement, a branch of the doctrine 
of justiciability, prevents courts from issuing purely 
advisory opinions.  [Citation.]  It is rooted in the 
fundamental concept that the proper role of the 
judiciary does not extend to the resolution of abstract 
differences of legal opinion.  It is in part designed to 
regulate the workload of courts by preventing judicial 
consideration of lawsuits that seek only to obtain 
general guidance, rather than to resolve specific legal 
disputes.  However, the ripeness doctrine is primarily 
bottomed on the recognition that judicial 
decisionmaking is best conducted in the context of an 
actual set of facts so that the issues will be framed with 
sufficient definiteness to enable the court to make a 
decree finally disposing of the controversy. 

(Pacific Legal Foundation v. California Coastal Com. (1982) 33 

Cal.3d 158, 170.)  To be ripe, “‘[t]he controversy must be definite 

and concrete . . .  as distinguished from an opinion advising what 

the law would be upon a hypothetical state of facts.’”  (Id. at pp. 

170–171, quoting Aetna Life Ins. Co. v. Haworth (1937) 300 U.S. 

227, 240–241.)  An issue is not ripe when it is “based on 

hypothetical facts or speculative future events.”  (Teachers’ 

Retirement Bd. v. Genest (2007) 154 Cal.App.4th 1012, 1040.) 

The issue of whether the trial court should order a 

supplemental probation report on remand is not yet ripe.  
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Respondent has conceded that this case should be remanded so 

the trial court can exercise its discretion whether to strike the 

special circumstance finding and the gun use enhancement in 

this case.  (RB 16-18.)  This Court has not yet decided the matter, 

and though unlikely, this Court could reject respondent’s 

concession and hold that remand was not necessary.  Obviously, 

such a result would render the question of a supplemental 

probation report on remand moot. 

Moreover, assuming that this matter will be remanded to 

the trial court, the issue of a supplemental report is not ripe and 

presents a hypothetical question that should not be addressed at 

this point.  On remand, there is no telling how the issue of a 

supplemental probation report will play out.  The trial court 

could decide to request such a report on its own motion or at the 

suggestion of appellant and/or the prosecution.  The parties could 

also stipulate that such a report is not necessary.  (Cal. Rules of 

Court, rule 4.411(b).)  Accordingly, the precise factual and legal 

circumstances that would face the trial court on remand are not 

known.   

Despite these uncertainties, appellant asks this Court to 

issue a decision based on unknown, hypothetical facts to simply 

provide guidance to the court below.  The “ripeness requirement,” 

however, “prevents courts from . . . considering a hypothetical 

state of facts in order to give general guidance rather than to 

resolve a specific legal dispute.”  (Hunt v. Superior Court (1999) 

21 Cal.4th 984, 998.)  Rather than engage in such a speculative 

analysis, this Court should trust that the trial court, on remand, 
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will follow the applicable law governing resentencing and 

properly exercise its discretion in deciding the relevant matters 

according to the terms of any remand order.    

CONCLUSION 
Appellant’s request for an order requiring the trial court to 

obtain a supplemental probation report on remand should be 

denied as unripe. 
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