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APPELLANT’S SUPPLEMENTAL REPLY BRIEF
ARGUMENT

THE TRIAL COURT’S FAILURE TO ORDER A SUPPLEMENTAL
PROBATION REPORT, WITH UPDATED INFORMATION ABOUT
APPELLANT’S POST-CONVICTION CONDUCT, WAS ERROR; UPON
REMAND, A SUPPLEMENTAL REPORT MUST BE PREPARED

In addition to the arguments already presented in the
opening brief, appellant has argued in supplemental briefing that
the lower court erred in failing to order a new probation report
following a lapse of approximately forty years, and asked this
court to order preparation of such a report on remand. (Supp. AOB
5 et seq.) In response, the Attorney General argues that the issue
1s not ripe for adjudication and constitutes a request for an
1mproper advisory opinion. (Supp. RB 4-5.) Respondent’s

argument misses the point.



Respondent’s ripeness argument ignores the fact that the
failure to order an updated probation report is an error that has
already occurred. In other words, appellant does not argue that it
would be error for the trial court to fail to order a supplemental
probation report at the resentencing hearing (although it is
difficult to imagine a circumstances when this would not be so).
Rather, the trial court already erred in failing to order a new
report. The remedy for this error is remand, along with an order
requiring that a supplemental report be prepared.

The same circumstances that required the lower court to
hold a full sentencing hearing also required the court to order an
updated probation report. Presumably that report would have
included much of the information recounted in Stankewitz v.
Woodford (9th Cir. 2004) 365 F.3d 706, 710-712, information that
was entirely absent from the original report, in addition to new
material from the more than four decades that appellant has
spent in prison since the drafting of the original report.

Appellant has already argued that the case should be
remanded for a new sentencing hearing, and respondent has
conceded as much. (See RB 18.) The failure to order an updated
probation report prior to the May 3, 2019, hearing is simply one
more error by the trial court, and including in the remedy of
remand an order requiring an updated probation report is a
common sense way to avoid further appellate litigation.

Appellant accordingly asks this court to remand the matter
for resentencing, and as part of that order, instruct the lower

court to order preparation of an updated probation report.
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CONCLUSION
For the foregoing reasons, and for reasons previously stated
in the opening and reply briefs, appellant asks this court to
remand for a meaningful sentencing hearing, and for a hearing on
appellant’s motion for new trial, and further requests that the
court direct the superior court to order preparation of a new
probation report..
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