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declaration, Pet. Ex. 5j at 9.) Petitioner’s claim of favorability is also entirely speculative; he
claims only that “the victim’s blood could have been compared to the blood on the defendants’

clothing.” Speculative or insubstantial evidence is not favorable.

C. Blood in vehicle

Finally, Petitioner claims that the victim’s vehicle and car seat pad “could have been tested
for blood to determine whether the victim was killed in the car.” (Pet. 112.) The car seat pad was
in the possession of the prosecution, and as discussed above, the physical file was open to the
defense.

The car was not in the prosecution’s possession, as it belonged to the victim’s father.
“Brady ... does not require the government to act as a private investigator and valet for the
defendant, gathering evidence and delivering it to opposing counsel.” (United States v. Tadros
(7" Cir. 2002) 310 F.3d 999, 1005.)

In neither case was evidence suppressed, but even if it were, there is no showing that the
evidence was favorable or material. (See United States v. Erickson (10" Cir. 2009), 561 F.3d
1150, 1163: “A Brady claim fails if the existence of favorable evidence is merely suspected. That

the evidence exists must be established by defendant.”)

5. Claim 5-E: “Reports”

Petitioner claims that photos taken by Criminalist Smith on February 9, 1978, were
admitted into evidence and then lost. (Pet. 112) Brady suppression does not occur when evidence

is introduced at trial. (People v. Lucas (2014), 60 Cal.4" 153, 274.)%? moreover, the proffered

to his petition Pet. Ex. 31, discussing Petitioner’s expert’s testing of apparent blood stains on
Petitioner’s clothing. (Pet. Ex. 31 at 3.) Respondent cannot reconcile Petitioner’s exhibits and
Petitioner’s other claims with Petitioner’s representation to the court here. See Cal. Rule. Prof.
Conduct 3.3, “Candor Toward The Tribunal.”

32 Respondent acknowledges that there is ambiguous case law suggesting that in some
circumstances, evidence introduced at trial may still be suppressed for Brady purposes if delayed
disclosure prevented defense counsel from effectively using the evidence. (See People v. Mora
and Rangel (2018), 5 Cal.5" 442, 467.) However, that circumstance is not alleged here.
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