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Legal consequences of restrictions imposed in connection with
coronavirus disease (COVID-19): some features of the force majeure
clause.
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The success of international commercial activities depends on the timely fulfillment of the
obligations assumed by the parties. However, due to the current outbreak of coronavirus disease (COVID-19) and government response measures aimed at preventing its spread, there
may be cases of non-fulfillment or improper fulfillment of obligations. In this regard, the conditions for exemption from liability in the law or in contracts play a very important role in
practice.
In accordance with the United Nations Convention on Contracts for the International Sale of
Goods, a party is not liable for a failure to perform any of his obligations if he proves that the
failure was due to an impediment beyond his control and that he could not reasonably be
expected to have taken the impediment into account at the time of the conclusion of the contract or to have avoided or overcome it, or its consequences.
The Uzbekistan legislation also envisages the conditions of exemption from liability. Thus, according to the Civil Law of the Republic of Uzbekistan, a party which has not performed an
obligation or has performed an obligation in an improper manner shall bear liability unless he
proves that proper performance became impossible as the result of force majeure.
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In order to prevent the spread of coronavirus disease (COVID-19) and protect the life and
health, the government has taken a number of restrictive measures. Thus, in accordance with
the Resolution of the Special Republican Commission for the Preparation of a Program of
Measures to Prevent the Spread of a New Type of Coronavirus in the Republic of Uzbekistan:

•

•

regular flights between the Republic of Uzbekistan and all foreign countries have
been suspended;

•

citizens of foreign countries and stateless persons (with the exception of permanent
residents of the Republic), as well as passenger vehicles (buses, cars and railway vehicles) were prohibited from entering the territory of the Republic of Uzbekistan
through all checkpoints across the state border;

•

all entertainment venues and activities have been suspended;

•

all types of public events have been suspended, including celebrations and sport
competitions;

all enterprises and institutions in Tashkent city, regardless of their form of ownership,
were required to provide their employees with regular vacations or organize their work
remotely (online or distance);
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•

in Tashkent city, all markets and shops, with the exception of grocery stores and pharmacies, have temporarily ceased operations.

Moreover, the Presidential Decree On the Priority Measures to Mitigate the Negative Impact
on the Sectors of the Economy of the Coronavirus Pandemic and Global Crisis (hereinafter –
the "Decree") established that the Ministry of Investment and Foreign Trade of the Republic
of Uzbekistan (hereinafter — the "Ministry"), the Chamber of Commerce and Industry of the
Republic of Uzbekistan shall within three days publish official notification of force majeure for
the duration of the above restrictions.
Therefore, these circumstances may be basis for exemption from liability. Further, the agreement may be terminated due to force majeure, if the agreement of the parties provides for
this.
What is a force majeure?
According to the current Uzbekistan legislation, force majeure is an emergency, unavoidable
and unforeseen circumstances caused by natural phenomena or socio-economic circumstances that does not depend on the will and actions of the parties, in connection with which
they cannot fulfill their obligations.
The legislation does not directly provide that a pandemic or an epidemic is a force majeure
circumstance, but the abovementioned restrictive measures taken by the government are
force majeure circumstances. Moreover, in accordance with the Tax Code of the Republic of
Uzbekistan, a force majeure circumstances excluding the guilt of a person in committing a tax
violation are established by the presence of well-known facts, publications in the media and
other means that do not need special sources of evidence.
How to confirm a force majeure?
In general, if the parties to an international transaction have doubts about the occurrence of
force majeure and their consequences to contract performance, a party to the contract, for
which the fulfillment of obligations was impossible due to force majeure may submit a written
application to the Ministry for confirmation of the force majeure circumstances. The Ministry
does not issue certificates for local (within Uzbekistan) transactions.
The Ministry issues a certificate within 20 (twenty) business days from the date of submission
of the application with all required documents. Nonetheless, in accordance with the Decree,
the Ministry is now obliged to issue the certificates for the period of restrictions caused by
coronavirus disease (COVID-19) at the request of any business entity in 1 (one) day.
The Ministry may refuse to issue a certificate in the following cases:
•

force majeure circumstances specified in the application are not established (hardly
applicable to the above circumstances);

•

false or distorted information in the submitted documents;

•

if the Ministry has concluded that the force majeure circumstances specified by the
applicant are not the reason for non-performance of the applicant’s obligations.

Can force majeure serve as a basis for termination of the contract?
As a general rule, force majeure is not a ground for termination of the contract. However, the
contract may provide for a maximum duration of force majeure, after which any party have
the right to terminate the contract, as well also for other force majeure related terms. The
term for notifying the other party of the occurrence of force majeure are also usually set by
the contract.
What are the other bases for termination of the contract in the Republic of Uzbekistan?
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Pursuant to Uzbekistan civil law, a substantial change of circumstances from which the parties
proceeded in the conclusion of the contract is a basis for its change or termination. A change
of circumstances shall be considered substantial when they have changed to the extent that,
if the parties could have reasonable foreseen this, the contract would not have been concluded
by them at all or would have been concluded on significantly different terms.
If the parties have not reached an agreement to change the terms of the contract in accordance with substantially changed circumstances or to terminate it, the contract may be
amended or terminated by court if the following conditions are simultaneously present:
•

at the time of the conclusion of the contract the parties proceeded on the basis that
such a change of circumstances would not occur;

•

the change of circumstances was brought about by causes that the interested party
could not overcome after they arose with the degree of conscientiousness and circumspection that was demanded of it by the nature of the contract and the conditions of commerce;

•

performance of a contact without change of its terms would so disturb the correlation of the contract-related property interests of the parties and would entail such
damage for the interested party that it, to a significant degree, would be deprived of
that which it had the right to expect upon conclusion of the contract;

•

it does not follow from the customs of commerce or the nature of the contract that
the risk of change of circumstances is borne by the interested party.

In case of termination of the contract due to substantially changed circumstances, a court, on
demand of one of the parties, shall determine the consequences of termination of the contract
proceeding from the necessary of just distribution among the parties of the expenditures
borne by them in connection with the performance of this contract.
Thus, in order to amend or terminate the contract in connection with the pandemic, it is necessary: (1) to obtain a certificate for confirmation of the force majeure circumstances, and
(2) if the other party does not agree with this qualification to apply to the court for forced
termination or amendment of contract.
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