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Having just completed my sixteenth
year as a Connecticut probate judge,
['ve noticed an increase in litigation
against fiduciaries; several of these
have resulted in criminal prosecution of
the guilty parties.

Most everyone has heard the word
“fiduciary”, but I suspect most don’t
understand what a fiduciary is and the
serious personal liability inherent in
serving as one.

A fiduciary is a person or organization
(such as a financial institution)
required to place the interests of
another person above theirs. It's a very
high legal standard.

In probate, examples of fiduciaries are
lawyers, executors, administrators,
guardians, conservators, trustees,
health care representatives and agents
under a power of attorney.

A significant mistake - one that
frequently leads to litigation - is the
failure of the fiduciary to understand
their powers and responsibilities.

Fiduciary powers and responsibilities
come from 3 sources: court orders, the
law, and a document, such as a trust,
will, or power of attorney.

Under the new Connecticut Uniform
Power of Attorney Act, complex powers
of attorney have become more
common. While this complexity is
designed to increase the flexibility of
powers of attorney, it can make the
agent’s authority and limitations
difficult to understand and carry out
without the services of an experienced
trusts and estates attorney.

Wills and trusts can be complex. It’s
not unusual for a trust to be 60 pages or
more in length. Serving as an
administrator, executor or trustee
should not be done without hiring an
experienced trusts and estates lawyer;
it’s virtually impossible for the average
layperson to understand a trust, and
even difficult for a general practice
attorney with minimal trust experience
to do so.

All fiduciaries engaging in financial
transactions - paying claims and
expenses, managing income and assets
- must keep complete and accurate
records. A fiduciary must be prepared
to submit accountings to the court, even
if the legal document establishing their
authority excuses accountings. If the
fiduciary’s dealings are called into
question, it is the fiduciary’s
responsibility to establish by clear and
convincing evidence that their actions
were proper and within the law.



Another area rife for litigation is
conflicts of interest. An example is
when a widower gave his girlfriend
authority over his finances under a
power of attorney. If the girlfriend
used the widower’s assets to pay her
own expenses, or to pay the expenses of
another (for example, the girlfriend’s
children), a court could find that she
breached her fiduciary duty. The
consequences could include restitution,
and even criminal charges.

There are many more areas of
importance for fiduciaries to be aware
of that cannot be covered here.

Because of the complexity and
potentially serious consequences, |
strongly recommend anyone serving as
a fiduciary retain an experienced trusts
and estates lawyer to advise and
protect them. While some fiduciaries
may exercise their duties without a
lawyer, the stakes are too high to risk
something going wrong.
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