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TO THE HONORABLE CHIEF JUSTICE AND 

ASSOCIATE JUSTICES OF THE CALIFORNIA SUPREME 

COURT: 

Plaintiffs and Respondents Bring Back the Kern, Kern 

River Parkway Foundation, Kern Audubon Society, Sierra Club, 

and Center for Biological Diversity (collectively “Plaintiffs”) 

respectfully petition for review of the published opinion of the 

Court of Appeal, Fifth District, in Bring Back the Kern, et al. v. 

City of Bakersfield (2025) 110 Cal.App.5th 322. Citations to the 

“Opinion” herein are to the April 2, 2025 slip opinion attached as 

Exhibit A. 

No petition for rehearing was filed in the Court of Appeal. 

The Opinion became final on May 2, 2025. (Cal. Rules of Court, 

rule 8.264(b)(1).) This petition is timely filed under California 

Rule of Court, rule 8.500(e)(1). 

ISSUE PRESENTED FOR REVIEW 

In order to obtain preliminary injunctive relief under Fish 

and Game Code section 5937, which requires the owner or 

operator of a dam to allow sufficient water to pass the dam to 

keep fish below the dam in good condition, must the party 

seeking the injunction show not only that the statute is being 
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violated, but also that the statute’s application is consistent with 

article X, section 2 of the California Constitution, by 

demonstrating that compliance with the statute is “reasonable” 

and “beneficial” when “balanced” against all other uses of water 

and interests on the river? 

GROUNDS FOR REVIEW 

It is a truism that fish must have water to survive. It is 

also the law in California. (Fish & G. Code, § 5937 (“Section 

5937”).) Section 5937 represents the Legislature’s considered 

judgment, expressly authorized by article X, section 2 of the 

California Constitution, that a dam owner or operator1 “shall 

allow sufficient water at all times” to pass over, around, or 

through its dam to keep fish in the river below the dam “in good 

condition.”  

The City of Bakersfield (“Bakersfield” or “City”) owns and 

operates six diversion dams (or “weirs”) on the Kern River, 

diverting water for its own uses as well as for the benefit of 

agricultural water districts including Real Parties in Interest 

 
 
1 The term “owner” includes “operator” under Fish & Game Code 
section 5900, subdivision (c). 

- 

- 
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North Kern Water Storage District, et al. (“Appellants”).2 As the 

Superior Court found, Bakersfield’s operation of its weirs causes 

the river to run dry except in extremely wet conditions. 

(AA12:2774-75.3) Only once in the last half-century before 2023 

was the Kern River recorded flowing past the City’s weirs “on a 

sustained basis.” (Opinion at p. 8.) Bakersfield operates its dams 

in a manner that leaves no water in the river for fish. Its 

violation of Section 5937 could not be more clear.  

Plaintiffs Bring Back the Kern et al. (“Plaintiffs”) sought a 

preliminary injunction requiring Bakersfield to comply with 

Section 5937 by leaving sufficient water in the Kern River to 

maintain fish in “good condition” as the statute requires. Finding 

Plaintiffs likely to succeed on the merits of their Section 5937 

claim, the Superior Court granted the preliminary injunction. 

(AA12:2769-90.) 

 
 
2 Unless otherwise specified, references to “Appellants” also 
include J.G. Boswell Company (“Boswell”), which was joined to 
the action as a Real Party in Interest on February 15, 2024. 
(Opinion at p. 15.) 
3 Citations to the Appellants’ Appendix are in the format 
“AA[volume]:[page(s)]”. 

- 

- 

- 

- 



 

 10 

The Court of Appeal reversed. Its Opinion held that a court 

may grant a preliminary injunction under Section 5937 only if it 

finds that leaving water in the river for fish—as the statute’s 

plain text requires—is a “reasonable and beneficial use of water” 

when balanced against all other competing water uses and other 

interests on the river. (Opinion at p. 31.)  

The Opinion concluded that the “self-executing” nature of 

article X, section 2 of the California Constitution mandated this 

balancing of uses and interests before an injunction could issue. 

(Opinion at pp. 3-4, 20-21.) The Opinion reached this conclusion 

notwithstanding article X, section 2’s explicit grant of authority 

to the Legislature to enact statutes in furtherance of its goals (see 

id. at pages 25-26), and contrary to prior cases enforcing Section 

5937 as a valid exercise of the Legislature’s power to determine 

reasonable and beneficial uses of water (see id. at pages 27-30 

[discussing California Trout, Inc. v. State Water Resources 

Control Bd. (1989) 207 Cal.App.3d 585, 626 (“CalTrout I”), 

California Trout, Inc. v. Superior Court (1990) 218 Cal.App.3d 

187 (“CalTrout II”), and Natural Resources Defense Council v. 

Patterson (E.D. Cal. 2004) 333 F.Supp.2d 906 (“Patterson II”)]). 

Further, the Opinion  not only held that in order to obtain an 
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injunction, Plaintiffs must provide an estimate of how much 

water must be left in the river to comply with Section 5937, but 

also strongly suggested that Plaintiffs bear the burden of showing 

that leaving that amount of water in the river is reasonable and 

beneficial in relation to all other uses and interests. (See id. at 

pp. 32-35 & fn. 20.) 

The Opinion thus effectively held Section 5937 

presumptively unconstitutional. Under the Opinion, even where 

a statutory violation is obvious, a preliminary injunction cannot 

issue without further ad hoc judicial “balancing.” Moreover, to 

the extent the Opinion placed the burden of demonstrating the 

statute’s as-applied constitutionality on the party seeking 

injunctive relief, it inverted the usual burdens on the parties in 

constitutional challenges.  

Review of the Opinion is warranted to settle an important 

question of law: whether Section 5937 represents a 

constitutionally authorized legislative directive that can be 

applied in preliminary injunction proceedings according to its 

mandatory terms, or whether the statute is presumptively 

unconstitutional and unenforceable unless and until a court 

further determines that compliance with the statute is 
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“reasonable” and “beneficial” in relation to all other competing 

interests and uses of water. The Opinion also raises questions as 

to which party bears the burden of demonstrating the statute’s 

constitutionality as applied.  

Review is also necessary to secure uniformity of decision, 

because the Opinion squarely conflicts with CalTrout I, CalTrout 

II, and Patterson II. 

STATEMENT OF THE CASE 

I. The Kern River 

The Kern River runs south from the slopes of Mt. Whitney, 

winding through the Sierra Nevada until its waters reach the 

massive Lake Isabella, held back by the Isabella Dam. 

(AA12:2773; Opinion at p. 4.) From there the river turns west, 

cutting a sharp canyon to the San Joaquin Valley. After spilling 

out of the mountains at a gorge just east of the City, the river 

runs through the City to its terminus in the Central Valley floor 

in what used to be Buena Vista Lake. (Opinion at p. 4.)  

Water rights and diversions on the river are governed by a 

series of agreements and decrees dating back to the 19th century. 

(See Opinion at pp. 4-8; AA12:2773-74.) The City owns or 

operates six dams, or weirs, on the Kern River. (AA12:2774.) The 
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City uses these dams to divert water from the river into canals 

that fan out from the river, supplying water to the City and the 

area’s agricultural water districts. (Ibid.; see also AA5:980; 

Opinion at p. 3.)  

Bakersfield’s dams typically divert all of the Kern River’s 

flow, leaving the river dry. As the trial court found, due to “major 

improvements … made to increase the diversion of water away 

from the Kern River” for agricultural use, “the riverbed 

downstream of the Calloway Weir is completely dry throughout 

most of the year.” (AA12:2774.) “For nearly half a century prior to 

2023, the Kern River had not been recorded flowing past the 

McClung Weir [the last weir before the Kern River enters 

Bakersfield] on a sustained basis.” (Opinion at p. 8.) Water now 

flows in the Kern River “downstream of the Calloway Weir 

primarily only during very wet, high-flow conditions or when 

water has been introduced from outside sources, such as the 

State Water Project.” (AA12:2774-75.) 

The winter of 2022-2023 brought one of those rare high-

flow events to the River, swelling its banks through the City. For 

a few months in 2023, the Kern River came back to life as the 

heavy winter snows melted. Fish returned, reinhabiting the 
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reaches below Bakersfield’s dams. (See AA5:1100-06, 1136-38; 

AA6:1188-1199.) Egrets and herons walked the riverbanks and 

shallows, and children played and swam in the cool water. 

(AA5:1091-98, 1108-12.) Residents enjoyed a once-hostile space 

that now gave them both refuge from the summer heat and cause 

to be proud of their city. (See AA5:1102, 6:1191, 12:2785-86.)  

Years like 2023 confirm that the Kern River could sustain 

fish if its waters were allowed to flow. However, any fish that 

return during such rare, temporary flows may simply die when 

flows recede. (AA5:1101.) 

II. The Litigation 

Plaintiffs filed this action on November 30, 2022, naming 

the City as the defendant and several water districts as Real 

Parties in Interest. (AA1:21-40.) Plaintiffs filed amended 

complaints following a series of demurrers; the operative Verified 

Third Amended Complaint for Injunctive Relief and Petition for 

Writ of Mandate was filed on December 1, 2023. (AA14:3234-

3268.) 

On August 10, 2023, Plaintiffs filed the motion for 

preliminary injunction that is the subject of this Petition, along 

with numerous declarations and other supporting evidence. 



 

 15 

(AA2:303-6:1258.) The City and the water district Appellants4 

filed their oppositions to the motions, along with extensive 

declarations and exhibits, on October 2, 2023. (AA6:1329-

11:2400.) Plaintiffs filed replies and additional evidence in 

support of the motion. (AA11:2463-12:2743.) The court heard 

argument on the motion on October 13, 2023, and took the matter 

under submission. (AA12:2772.)  

The trial court entered an order attaching its ruling 

granting the preliminary injunction on November 9, 2023 

(“Injunction Order”). (AA12:2768-92.)  

The court applied the familiar two-step standard for 

evaluating a preliminary injunction motion, ruling first that 

Plaintiffs had a “very high likelihood of succeeding on the merits” 

of their claim that Bakersfield was violating Section 5937 by 

leaving no water in the Kern River for fish. (AA12:2781.) The 

court found that a “plain reading of the statute support[ed] 

Plaintiffs’ claim that Section 5937 prevents a dam owner from 

 
 
4 References to the “water district Appellants” include all 
Appellants except Boswell, which did not intervene in the action 
until after the preliminary injunction issued. 

- 

- 



 

 16 

diverting all the water in a river.” (AA12:2780.) The court further 

read CalTroutI, CalTrout II, and Patterson II as confirming that 

Section 5937 “means what it says,” was “deliberately adopted by 

the State Legislature after balancing the competing uses of 

water,” and is “enforceable as a legislative mandate.” 

(AA12:2780-81.)  

Applying the second step of the preliminary injunction 

analysis, the court noted that the weighing of harms was “given 

relatively less weight” in light of Plaintiffs’ clear likelihood of 

success. (AA12:2786.) Nonetheless, in concluding the injunction 

should issue, the court carefully balanced the relative harms to 

the City, the water districts, and Plaintiffs in light of applicable 

case law and the evidence. (AA12:2781-86.)  

The Injunction Order prohibited Bakersfield from operating 

its weirs in a manner that reduces Kern River flows below the 

volume necessary to keep fish in good condition and directed 

Bakersfield and Plaintiffs to “engage in good faith consultation to 

establish flow rates necessary for compliance.” (AR12:2769.) The 

court explained its decision to require the parties to work 

together on the flow rates by noting that “Plaintiff appears to 

have access to some of the most highly qualified subject matter 
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experts in the country” (AA12:2787 [referencing declarations of 

Peter Moyle and Ted Grantham]), and that “Defendant clearly 

has a deeply vested interest in the river and seems to harbor 

some sentiment that would make cooperation on establishing 

specific flow rates possible” (AA12:2788). 

On November 13, 2023, Plaintiffs and Bakersfield filed a 

stipulation and proposed order regarding the “Interim Flow 

Regime” necessary to comply with the Injunction Order. 

(AA13:2827-2830.) The Interim Flow Regime required 

Bakersfield to leave 40% of the Kern River’s total measured daily 

flow in the river below McClung Weir, “subject to Bakersfield’s 

municipal needs and demands.” (AA13:2864.) The trial court 

entered the proposed order on November 14, 2023 

(“Implementation Order”). (AA13:2866.) 

The water district Appellants moved for reconsideration 

and a stay of the Injunction and Implementation Orders, arguing 

inter alia that they were excluded from participating in 

developing the Interim Flow Regime adopted in the 

Implementation Order. (See Opinion at p. 13; AA13:2895-

15:3573.) On January 9, 2024, the court granted in part and 

denied in part the motions for reconsideration and modified the 
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Injunction Order to direct all parties to meet and confer in good 

faith to establish flow rates necessary for compliance 

(“Modification Order”). (Opinion at pp. 14-15; AA16:3735-39, 

3742.) The court also stayed the Implementation Order. 

(AA16:3739.)  

The water district Appellants filed notices of appeal from 

the Injunction and Implementation Orders, but not the 

Modification Order. (AA16:3766-17:3964.) Appellant Boswell 

moved to intervene and was joined to the action as an additional 

Real Party in Interest on February 15, 2024. (Opinion at p. 15.) 

Boswell also appealed from the Injunction and Implementation 

Orders. Bakersfield did not appeal, but rather participated in 

appellate proceedings as a respondent. 

Appellants sought and obtained a writ of supersedeas from 

the Court of Appeal staying the Injunction Order, 

Implementation Order, and all related proceedings in the trial 

court. (Order, Cal.Ct.App. 5th Dist., May 3, 2024, No. F087487.) 

III. The Opinion 

The Court of Appeal reversed both the Injunction Order 

and the Implementation Order on the merits. (Opinion at p. 4.) 

The Opinion concluded that the trial court’s failure to consider 
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the “reasonableness” of ordering compliance with Section 5937 

violated article X, section 2 of the California Constitution 

(“Section 2”). (Id. at pp. 3-4.)  

Section 2, adopted in 1928, declares that the “general 

welfare requires that the water resources of the State be put to 

beneficial use to the fullest extent of which they are capable, and 

that the waste or unreasonable use or unreasonable method of 

use of water be prevented.” (Cal. Const., art. X, § 2.) Section 2 

further specifies that “[t]he right to water or to the use or flow of 

water” from the state’s watercourses “shall be limited to such 

water as shall be reasonably required for the beneficial use to be 

served,” and “shall not extend” to the “unreasonable use or 

unreasonable method of use or unreasonable method of diversion 

of water.” (Ibid.) The last sentence of Section 2 states that it 

“shall be self-executing, and the Legislature may also enact laws 

in the furtherance of the policy in this section contained.” (Ibid.) 

The Opinion primarily focused on Section 2’s “self-

executing” provision. According to the Opinion, Section 2 “limits 

legislative authority by ‘supersed[ing] all state laws inconsistent 

therewith’ [citation], and by prohibiting the Legislature from 

sanctioning manifestly unreasonable uses of water.” (Opinion at 



 

 20 

p. 20 [quoting Gin S. Chow v. City of Santa Barbara (1933) 217 

Cal. 673, 700].) The court found Section 2 also “directly governs 

decisions in individual court cases, like a statute.” (Id. at p. 20.)  

Accordingly, the Opinion concluded that because all uses of 

water must be reasonable under Section 2, “a court must always 

consider reasonableness whenever it would direct or adjudicate a 

particular use of water, even when applying statutes that do not 

expressly incorporate a reasonableness determination.” (Opinion 

at p. 24.) The Opinion interpreted Section 5937’s mandate to 

maintain fish in good condition as just one such possible use of 

water. As a result, the Opinion found the trial court erred in 

applying the plain language of Section 5937 without first 

determining whether application of the statute was reasonable 

under the circumstances. (Id. at pp. 24-25, 31.)  

The Opinion also dismissed an argument, advanced by 

Plaintiffs and amici curiae the California Attorney General and 

California Department of Fish and Wildlife, that Section 2 

explicitly authorized the Legislature to enact statutes 

establishing the reasonableness of certain water uses—including, 

as Section 5937 requires, leaving water in rivers for fish. 

(Opinion at p. 26.) The Opinion held that because Section 2 is 
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self-executing, “the Legislature’s view of reasonableness” is not 

“the only relevant manifestation of section 2’s reasonableness 

principle in this case.” (Ibid.) The Opinion thus effectively 

concluded that Section 2’s self-executing clause overrides its 

explicit grant of authority to the Legislature to “enact laws in the 

furtherance” of the section’s policy. 

On this reading, Section 5937 provides only that “the in-

stream use of water to keep fish in good condition is required to 

the extent that use is reasonable.” (Id. at p. 26.) However, 

“reasonableness must always be evaluated before a court orders 

any particular water use,” and if a court finds leaving water in a 

stream to comply with Section 5937 “is unreasonable, section 2 

prohibits that use even if the statute would otherwise require it.” 

(Id. at pp. 26-27 [italics added].) The Opinion dismissed Section 

5937’s mandatory terms as merely “one expression of the 

Legislature’s policy preferences” that “does not alter the fact that 

section 2 must nonetheless be applied in this and every case.” (Id. 

at p. 29.)  

The Opinion also attempted to distinguish the CalTrout 

cases and Patterson II, which upheld enforcement of Section 5937 

through Fish and Game Code section 5946 (“Section 5946”). (See 
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Opinion at pp. 27-30.). Section 5946 requires the State Water 

Resources Control Board (“Water Board”) to condition water right 

permits and licenses on compliance with Section 5937 in a 

particular part of the state. (Opinion at p. 28.) The Opinion 

acknowledged the CalTrout cases’ holding that Section 5946 

“reflect[s] a consideration of the specific tradeoffs” and “a choice 

to prioritize fisheries in that area” of the state—suggesting the 

Legislature itself properly determined compliance with Section 

5946 is reasonable and mandatory. (See id. at p. 30.) But the 

Opinion nonetheless concluded this “does not mean the 

Legislature engaged in a similar determination as to all 

waterways statewide under section 5937.” (Ibid.) 

The Opinion directed the trial court on remand to 

“determine whether and to what extent using the waters of the 

Kern River to keep fish in good condition is a reasonable and 

beneficial use of water.” (Ibid.) This determination must consider 

the “totality of the circumstances,” specifically including effects 

on fish and other wildlife, water quality, recreation, “the 

transportation of adequate water supplies where needed,” water 

supplies for “the domestic needs of people,” effects on “other users 

of the watercourse” (including Boswell, which asserted that 
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leaving water in the river could flood its lands), “and any effects 

on appropriations essential to the [state’s] economic development. 

(Ibid.) 

To ensure a “sufficiently definite” injunction on remand, 

the Opinion further required Plaintiffs to provide “at least an 

estimate of how much water previously used for domestic 

consumption, irrigation, etc.,” must be left in the river to keep 

fish in good condition. (Id. at p. 33.) “[K]nowing at least an 

estimate of what flows are needed to keep fish in good condition 

is a prerequisite for evaluating whether the injunction can be 

granted in the first place.… Without a grasp on how much water 

the injunction would take from the other uses to which it was 

previously being put,” the trial court cannot perform the analysis 

Section 2 requires. (Id. at p. 34.) The Opinion went on to describe 

Plaintiffs’ burden even more broadly, noting that moving parties 

must “formulate—and prove entitlement to—the specific 

injunctive relief being requested.” (Id. at p. 33.) The court also 

rejected an argument that the parties diverting water should 

have the burden of showing their diversions are lawful. (Id. at p. 

32, fn. 20.) The Opinion thus strongly suggests Plaintiffs must 

not only provide an “estimate” of flows sufficient to support fish, 
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but also demonstrate that compliance with Section 5937 is 

constitutional as applied under the totality of the circumstances, 

before they are entitled to injunctive relief. 

ARGUMENT 

I. The Opinion Raises Important Questions of Law as 
to the Constitutionality of Section 5937 and the 
Proper Burdens on Litigants.  

Section 5937 is a statewide environmental protection 

statute that is critically important for providing flows that 

otherwise would not be adequate to sustain the state’s fishery 

resources. The statute has been on the books in one form or 

another for more than a century (Opinion at page 17), and the 

Legislature has amended and reenacted it multiple times since 

Section 2’s adoption. (Stats. 1933, ch. 73, p. 443; Stats. 1937, ch. 

456, pp. 1400-01; Stats. 1957, ch. 456, p. 1339.) Section 2 

expressly authorizes the Legislature to enact statutes like 

Section 5937 that further reasonable and beneficial uses of water. 

Yet the Opinion effectively holds Section 5937 presumptively 

unconstitutional, raising serious questions concerning the 

Legislature’s authority and the parties’ respective burdens in 

seeking enforcement. 
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A. The Opinion Disregards the Constitution’s 
Express Grant of Legislative Authority to Adopt 
Statutes Like Section 5937. 

The Opinion conflicts with the plain text of the 

Constitution. It effectively holds that Section 2’s “self-executing” 

clause overrides a coequal clause in the same sentence authorizing 

the Legislature to enact statutes like Section 5937 governing the 

reasonable and beneficial use of water. By requiring ad hoc 

judicial “balancing” in every case before Section 5937 can be 

given effect, the Opinion renders the statute’s clear and 

mandatory requirements wholly conditional and uncertain.  

Section 2 concludes as follows: “This section shall be self-

executing, and the Legislature may also enact laws in the 

furtherance of the policy in this section contained.” Accordingly, 

legislative determinations of reasonable use are expressly 

authorized by Section 2 and must be given weight. (See, e.g., Los 

Angeles Waterkeeper v. State Water Res Control Bd. (2023) 92 

Cal.App.5th 230, 268; Stanford Vina Ranch Irrig. Co. v. State of 

Calif. (2020) 50 Cal.App.5th 976, 1001-1002; Light v. State Water 

Res. Control Bd. (2014) 226 Cal.App.4th 1463, 1483-1484; 

CalTrout I, supra, 207 Cal.App.3d at pp. 624-25.) Like all 
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statutes, Section 5937 is presumptively constitutional. (Voters for 

Resp. Retirement v. Bd. of Supervisors (1994) 8 Cal.4th 765, 780.) 

In CalTrout I, for example, the court held that Section 2’s 

explicit assignment “to the Legislature [of] the right and 

obligation to enact laws in furtherance of its policy … is sufficient 

to authorize the Legislature to enact statutes which determine 

the reasonable uses of water.” (CalTrout I, supra, 207 Cal.App.3d 

at p. 625.) Moreover, “[w]here various alternative policy views 

reasonably might be held whether the use of water is reasonable 

within the meaning of article X, section 2, the view enacted by 

the Legislature is entitled to deference by the judiciary.” (Id. at 

pp. 624-25.)  

The two, coequal halves of Section 2’s concluding clause 

thus work together. The Legislature has express authority to 

enact statutes defining and furthering the reasonable and 

beneficial use of water, while Section 2 also may be enforced 

directly in the absence of a specific legislative determination. But 

the clause does not say that the “self-executing” nature of Section 

2 overrides—and requires courts to second-guess—every specific 

legislative determination enacted pursuant to its authority.  
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Section 5937 represents a legislative determination that 

sufficient water must be allowed to flow over, through or around 

dams to maintain fish below the dam in good condition at all 

times. The Legislature has in effect already balanced the need for 

water for fish with the needs of others, as Section 2 expressly 

authorizes. Keeping enough water in the river to maintain fish is 

presumptively reasonable, and therefore required, under Section 

5937. Logically, the statute also establishes a corollary rule: 

leaving no water at all in the river is presumptively 

unreasonable. As the trial court correctly found, Plaintiffs 

demonstrated a high likelihood of success on the merits of their 

argument that the City’s diversion of all water in the Kern River, 

leaving nothing for fish, violates the plain terms of Section 5937. 

No additional “balancing” was required for the trial court to reach 

this conclusion as a matter of law. 

The Opinion, in contrast, concludes that before a court may 

issue a preliminary injunction in a particular case, it must 

second-guess the Legislature’s determination by further 

“balancing” the flows Section 5937 requires against all other uses 

and interests on the river. The Opinion thus renders Section 5937 

a second-class statute, its effectiveness contingent on further 
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judicial fact-finding. In so doing, the Opinion turns the 

presumption of constitutionality of statutes on its head. 

To be clear, Plaintiffs recognize that there may be 

constitutional limits to application of Section 5937 in outlier 

cases. (See CalTrout I, supra, 207 Cal.App.3d at p. 625 [noting 

that a statute sanctioning “a manifestly unreasonable use of 

water … would transgress the constitution”].) By prohibiting 

unreasonable diversions and uses of water, Section 2 provides a 

safety valve for extreme and unusual circumstances. Under 

hypothetical facts not presented here (see, e.g., Opinion at p. 27 

& fn. 17), where securing sufficient water for fish might be 

manifestly unreasonable, a court could hold the statute 

unconstitutional as applied. However, as discussed infra, the 

burden of demonstrating that compliance with Section 5937 is 

manifestly unreasonable in a particular case should fall on the 

party challenging the statute’s constitutionality as applied, not 

on the party seeking to enforce its plain terms. 

The Opinion’s contrary conclusions undermine the 

Legislature’s determination in Section 5937 that allowing 

sufficient water to pass a dam to maintain the fish below in good 

condition at all times is reasonable and beneficial. By effectively 



 

 29 

giving no weight to the Legislature’s express constitutional 

authority to enact Section 5937, the Opinion contravenes the 

plain text of article X, section 2 of the Constitution. 

B. The Party Seeking an Injunction Should Not 
Have the Burden in Every Case of 
Demonstrating that Section 5937 Is 
Constitutional as Applied. 

The Opinion strongly suggests that the party seeking an 

injunction bears the burden of showing that compliance with 

Section 5937 is “reasonable” when “balanced” against other 

competing uses of water. (Opinion at pp. 32-34 & fn. 20 

[emphasizing the moving party’s burden to demonstrate 

entitlement to injunctive relief].) Normally, the burden would be 

on the party challenging application of a statute—not on the 

party enforcing it—to demonstrate that the statute is 

unconstitutional, either on its face or as applied. (See, e.g., 

Today’s Fresh Start, Inc. v. Los Angeles County Office of 

Education (2013) 57 Cal.4th 197, 218 [party raising facial 

challenge must show statute is unconstitutional in the 

“generality” or “vast majority” of applications]; Tobe v. City of 

Santa Ana (1995) 9 Cal.4th 1069, 1084-85 [party bringing as-

applied challenge must show specific application of statute is 
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unconstitutional]; Jacobs v. Tenneco West, Inc. (1986) 186 

Cal.App.3d 1413, 1419 [defendant has burden to prove 

affirmative defense].) 

The Opinion flips this burden onto Plaintiffs by suggesting 

that they must show compliance with Section 5937 is reasonable, 

when balanced against all other uses and interests on the river, 

in order to demonstrate entitlement to an injunction. (Opinion at 

pp. 32-33 & fn. 20.) The Opinion thus effectively requires 

Plaintiffs to demonstrate the statute’s constitutionality as 

applied.  

Parties seeking to enforce Section 5937’s mandatory terms 

should not be charged with the burden of demonstrating the 

statute’s as-applied constitutionality in each and every instance of 

its application. If parties opposing a preliminary injunction 

motion believe the injunction would result in an unconstitutional 

application of the statute, they can raise this argument in 

opposition—but they should also bear the burden of proof, as in 

any other as-applied constitutional challenge. Placing this burden 

on opposing parties is also consistent with the preliminary 

injunction standard, which gives relatively less weight to the 

“balancing of harms” where, as here, likelihood of success on the 
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merits is very high. (Butt v. State of California (1992) 4 Cal.4th 

668, 678; SB Liberty, LLC v. Isla Verde Assn., Inc. (2013) 217 

Cal.App.4th 272, 280.) 

In sum, this Court should grant review to settle important 

questions of law regarding the constitutionality of Section 5937 

under Section 2, and regarding the proper burdens on the parties 

in seeking or opposing injunctive relief pursuant to the statute’s 

mandatory terms. 

II. The Opinion Conflicts with State and Federal 
Decisions Holding that Section 5937 Is 
Constitutionally Authorized, Mandatory, and 
Enforceable. 

A. The Opinion Cannot Be Reconciled with 
CalTrout I and II. 

The Opinion’s departure from the CalTrout cases creates 

an unnecessary conflict in the law, which will result in 

uncertainty and confusion for present and future litigants at best 

and inconsistent judicial application of Section 5937 at worst.  

The Legislature’s authority to prioritize in-stream flows for 

fish has been settled law for nearly forty years. In CalTrout I, the 

Los Angeles Department of Water and Power (“LADWP”) 

challenged Fish & Game Code section 5946 (“Section 5946”), 

which requires the Water Board to condition permits and licenses 
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in Fish & Game District 4½ on compliance with Section 5937. 

LADWP argued Section 5946 “would be unconstitutional by 

virtue of … article X, section 2” if it “were construed as requiring 

a minimum in-stream flow for the preservation of fish.” (CalTrout 

I, supra, 207 Cal.App.3d at p. 622.) But in the foundational 

decision involving Section 5937, the Third District Court of 

Appeal disagreed. (Id. at pp. 622-25.)  

The CalTrout I court held that Section 2 was “enacted to 

vest the ‘right’ in the Legislature … to determine the useful and 

beneficial purposes of water use” in light of statewide 

considerations. (Id. at p. 625.) Such legislative judgments about 

reasonable use are entitled to deference unless they are 

“manifestly unreasonable.” (Id. at pp. 624-25 [“An invitation to 

substitute the policy view of a court … for a reasonable policy 

enacted in a statute … is an invitation to return to the benighted 

days of substantive due process.”].) And because the Legislature’s 

mandate to keep fish in good condition was not “manifestly 

unreasonable,” the court had “no warrant to override the 

Legislature’s rule.” (Id. at p. 625.) 

Following remittitur in CalTrout I, the Water Board 

claimed it could not implement Section 5946 until it had time to 
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“balance competing claims for the beneficial use of water and 

thereby determine the relative amounts to be allocated for the 

preservation and enhancement of fish … and other beneficial 

uses.” (CalTrout II, supra, 218 Cal.App.3d at p. 201; see also id. 

at p. 198.) The Third District once again disagreed, reiterating 

that “the Legislature has already balanced the competing claims 

for water from the streams affected by section 5946 and 

determined to give priority to the preservation of their fisheries.” 

(Id. at p. 201.) Because the Legislature’s directive is mandatory, 

the Water Board lacked discretion “other than [to] enforce its 

requirements.” (Ibid.)  

The Opinion squarely conflicts with CalTrout I on this 

point. Quoting this Court’s opinion in Gin S. Chow that the 

reasonable or unreasonable use of water “‘is a judicial question to 

be determined in the first instance by the trial court,’” the 

Opinion concluded that “judicial determinations of 

reasonableness” must “come into play” in each case 

notwithstanding Section 5937. (Opinion, p. 28, fn. 18 [quoting 

Gin S. Chow, supra, 217 Cal. at p. 706].) CalTrout I, in contrast, 

declined to interpret Gin S. Chow as establishing that “the 

question of reasonableness invariably must be resolved ad hoc, 
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adjudicatively,” without regard to “the legislative articulation of 

rules concerning reasonableness.” (207 Cal.App.3d at p. 624; see 

also Light, supra, 226 Cal.App.4th at p. 1484 & fn.10 [rejecting 

argument that reasonableness always must be “determined in 

the first instance by the trial court” and noting that CalTrout I 

held “precisely the opposite”].) Rather, Gin S. Chow’s reasoning 

connotes only “that in the absence of an a priori rule”—such as 

Section 5937—“a court may ascertain whether a use of water is 

unreasonable from the facts and circumstances of particular 

cases.” (CalTrout I, supra, 207 Cal.App.3d at p. 624 [italics 

added].) 

Nor can the Opinion’s inconsistency with the CalTrout 

cases be dismissed because those cases also addressed a different 

statute. While the Third District decided CalTrout I and II in the 

context of Section 5946, those cases’ reasoning applies equally to 

Section 5937.5 Section 2 confers “‘broad legislative authority’” 

empowering “the Legislature to enact statutes which determine 

 
 
5 Indeed, the Opinion acknowledged that CalTrout I “concerned 
itself” with the constitutionality of Section 5937 “by extension.” 
(Opinion at p. 29.) 

- 

- 
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the reasonable uses of water.” (CalTrout I, supra, 207 Cal.App.3d 

at p. 625 [quoting In re Waters of Long Valley Creek Stream 

System (1979) 25 Cal.3d 339, 352, fn. 6].) Like Section 5946, the 

plain language of Section 5937 evinces unmistakable legislative 

intent to prioritize uses of water that maintain fish in good 

condition. (See, e.g., San Luis & Delta-Mendota Water Authority 

v. Haugrud (9th Cir. 2017) 848 F.3d 1216, 1234 [holding Section 

5937 “not only allows, but requires [the Bureau of Reclamation] to 

allow sufficient water to pass the Lewiston Dam to maintain the 

fish below the Dam. The use of the unconditional ‘shall’ indicates 

that such required releases are not dependent on having a proper 

water permit.”] (italics added).) Accordingly, the Legislature’s 

prioritization of fish flows cannot be disturbed unless it is 

“manifestly unreasonable.” (CalTrout I, supra, 207 Cal.App.3d at 

p. 625.) 

The Opinion improperly distinguished the CalTrout cases 

on the ground that they addressed Section 5937 only indirectly 

through Section 5946. (See Opinion at pp. 28-30.) But in so doing, 

the Opinion ignored the important distinctions between Sections 

5937 and 5946 and how those statutes function together. Section 

5937 imposes a duty directly on the owner or operator of “any 
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dam” to “keep in good condition any fish that may be planted or 

exist below the dam.” (Fish & G. Code, § 5937.) That duty applies 

to all dam owners and operators in the state and is not limited to 

water right permittees or licensees. (Ibid.; see CalTrout I, supra, 

207 Cal.App.3d at p. 605.) Section 5946, by contrast, imposes a 

specific duty on the Water Board to condition Board-issued water 

right permits and licenses on “full compliance with Section 5937.” 

(Fish & G. Code, § 5946, subd. (b).) But Section 5946 does not 

limit the scope of Section 5937. Nor does Section 5946 express a 

distinct legislative policy prioritizing in-stream flows for fish only 

in certain streams; rather, that policy is imported wholesale from 

Section 5937. (See ibid.) Section 5946 requires that the flows 

mandated by Section 5937 be incorporated as conditions of water 

right permits issued in Fish & Game District 4½.6 But because 

the same operative legislative policy requiring sufficient instream 

 
 
6 The Water Board apparently does not consider Section 5946’s 
geographic specificity to be a limitation on Section 5937. As 
CalTrout I noted, the Water Board’s regulations require that all 
permits and licenses throughout the state be conditioned on 
compliance with Section 5937. (CalTrout I, supra, 207 Cal.App.3d 
at pp. 600, fn. 4, and 606, fn. 13.) 

- 

- 
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flows underlies both Sections 5937 and 5946, CalTrout I’s 

rationale applies equally to both statutes.  

Ultimately, the Opinion identifies no principled reason to 

treat Section 5937 differently than Section 5946. In the context of 

Section 5946, the Opinion concedes that the Legislature can 

determine that leaving enough water in a stream to maintain fish 

in good condition is a reasonable use without further judicial 

“balancing.” (Opinion at p. 30 [“Thus, section 5946 does reflect a 

consideration of the specific tradeoffs applicable to ‘streams in 

that district’ and ultimately a choice to prioritize fisheries in that 

area.”].) But in the same breath, the Opinion dismisses any 

possibility the Legislature “engaged in a similar determination as 

to all waterways statewide” (ibid.) and disclaims any deference 

owed to “the Legislature’s view of reasonableness” in Section 

5937 (id. at page 26). The Opinion thus leaves courts and 

litigants in a quandary as to whether statutes affecting the use of 

water can be enforced by their terms: to what extent can the 

Legislature determine a use is reasonable, and how “specific” 

does that determination have to be before it no longer requires 

further ad hoc “balancing” by a court?  
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CalTrout I held that the Legislature’s balancing of 

reasonable uses in Section 5937 is entitled to deference unless it 

produces a “manifestly unreasonable” result. (CalTrout I, supra, 

207 Cal.app.3d at p. 625.) To the extent the Opinion disagrees, it 

stands in direct conflict with the CalTrout cases.   

B. The Opinion Cannot Be Reconciled with 
Federal Case Law Applying Section 5937. 

Given the relative paucity of California case law addressing 

Section 5937, courts and litigants may look to federal decisions 

interpreting the statute for additional guidance. The Opinion 

conflicts with these federal decisions. 

Federal courts applying Section 5937 have followed the 

CalTrout cases. For example, in Patterson II, a federal district 

court relying on the CalTrout decisions held that Section 5937 

imposes a mandatory duty on dam owners to release sufficient 

water downstream to maintain historic fisheries. (Patterson II, 

supra, 333 F.Supp.2d at pp. 924-25.) The court treated liability as 

a simple binary question. Because the Bureau of Reclamation 

“release[d] no water” for fish downstream “and long stretches of 

the River downstream are dry most of the time,” the court easily 

found that the Bureau had violated Section 5937. (Ibid.)  
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Similarly, in San Luis & Delta-Mendota Water Authority v. 

Haugrud, cited by the Attorney General and Department of Fish 

and Wildlife in their amicus curiae brief below, the Ninth Circuit 

Court of Appeal held that Section 5937 imposes a mandatory 

duty on dam owners. (San Luis, supra, 848 F.3d at p. 1234.) San 

Luis addressed a special release from Lewiston Dam on the 

Trinity River. (Id. at p. 1221.) The Bureau’s permits generally 

allowed releases from Lewiston Dam for the benefit of the Trinity 

River. (Ibid.) But in 2013, the Bureau released additional flows to 

prevent a mass fish kill far downstream in the Klamath River. 

(Ibid.) Water districts sued, alleging the Bureau could not change 

the point of diversion, place of use, or purpose of use without first 

obtaining a permit amendment from the Water Board. (Id. at pp. 

1226, 1234.) The Ninth Circuit disagreed, reasoning that the “use 

of the unconditional ‘shall’” in Section 5937 “indicates that such 

required releases [for the benefit of downstream fish] are not 

dependent on having a proper water permit.” (Id. at p. 1234.) 

“Therefore, section 5937 permitted [the Bureau] to release water 

from the Lewiston Dam to ‘keep in good condition’ the fish in the 

lower Klamath River without changing its water rights permits.” 

(Ibid.)  
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The Opinion rejected Patterson II out of hand for the same 

flawed reasons it tried to distinguish the CalTrout cases, and it 

did not address San Luis at all. (Opinion, pp. 29-30.) For the 

same reasons the Opinion conflicts with CalTrout I and II, it also 

conflicts with persuasive federal authority construing Section 

5937. This Court should grant review to ensure uniformity of 

decision regarding Section 5937—and it should follow the 

established rule of the CalTrout cases and subsequent federal 

decisions by giving the statute effect according to its terms. 

CONCLUSION 

For the foregoing reasons, Plaintiffs respectfully request 

that this Court grant review of the Opinion to address the serious 

questions of law and stark decisional conflicts discussed herein. 

The Opinion dismisses the Legislature’s express constitutional 

authority to enact statutes like Section 5937 that determine 

reasonable and beneficial uses of water. Moreover, to the extent 

the Opinion requires the party seeking a preliminary injunction 

to demonstrate Section 5937’s as-applied constitutionality in 

every case, it inverts the usual burdens in constitutional 

challenges. Finally, the Opinion cannot be reconciled with state 

and federal decisions upholding Section 5937 and enforcing the 
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statute by its terms. For all of these reasons, review should be 

granted. 
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