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QUESTIONS CERTIFIED TO THE UTAH SUPREME COURT BY
THE UNITED STATES DISTRICT COURT

Pursuant to Rule 41, Utah R. App. P., the United States District Court for the District
of Utah (“federal court”) certified the following questions to this Court:

1. Can the Utah Legislature expressly revive time-barred claims through a
statute?

2. Specifically, does the language of Utah Code section 78B-2-308(7),
expressly reviving claims for child sexual abuse that were barred by the
previously applicable statute of limitations as of July 1, 2016, make
unnecessary the analysis of whether the change enlarges or eliminates
vested rights?

Standard of Review: “*When a federal court certifies a question of law to [the Utah
Supreme Court, the Court is] not presented with a decision to affirm or reverse . . . [and
thus] traditional standards of review do not apply.” Rather, ‘[this Court] answer[s] the legal

questions presented without resolving the underlying dispute.”” Ray v. Wal-Mart Stores,
Inc., 2015 UT 83, { 8, 359 P.3d 614 (citations omitted) (second alteration in original).
CONSTITUTIONAL PROVISIONS AND STATUTES WHOSE
INTERPRETATION IS DETERMINATIVE OF, OR OF CENTRAL
IMPORTANCE TO, THE RESOLUTION OF THIS MATTER
The following constitutional provisions and statutes are determinative of, or of
central importance to, the resolution of this matter:
Utah Code section 78B-2-308 (Set out verbatim in Addendum No. 1)
Utah Const. art. V, 8 1:
The powers of the government of the State of Utah shall be divided
into three distinct departments, the Legislative, the Executive, and the

Judicial; and no person charged with the exercise of powers properly
belonging to one of these departments, shall exercise any functions
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appertaining to either of the others, except in the cases herein
expressly directed or permitted.

United States Const. art. 1V, § 4:

The United States shall guarantee to every state in this union a
republican form of government . . ..

Utah Code section 68—3-3:

A provision of the Utah Code is not retroactive, unless the provision
Is expressly declared to be retroactive.

STATEMENT OF THE CASE
Nature of the Case

Plaintiff Terry Mitchell (“Mitchell”) seeks to hold Defendant Richard Roberts
(“Roberts”) accountable for his admitted child sexual abuse, as provided by Utah Code
section 78B-2-308, as amended by House Bill 279 (2016 General Session) (“H.B. 279).
(Addendum No. 2.) (Compl., ECF No. 2.) Roberts seeks dismissal of the case on the ground
the previous statute of limitations expired before enactment of H.B. 279. (Def.’s Mot.
Dismiss, ECF No. 9.) Mitchell has pursued her claims as contemplated by Utah Code Ann.
8§ 78B-2-308, which revives claims of child sexual abuse that were time-barred as of July
1, 2016.

The Course of Proceedings

Mitchell’s Complaint was filed in federal court on July 29, 2016. (Compl.) Roberts
filed a motion to dismiss the complaint on the ground that the statute of limitations had run.
(Def.’s Mot. Dismiss.) Mitchell opposed that motion on the basis the Utah Legislature, by

the amendment of Utah Code section 78B-2-308, expressly revived civil causes of action
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for child sexual abuse that were previously time barred by the prior statute of limitations.
(P1.’s Mem. Opp’n, ECF No. 12.) The federal court has certified to this Court questions
relating to the ability of the Utah Legislature to expressly revive previously time-barred
claims. (Dist. Ct. Order, ECF No. 37, a copy of which is attached as Addendum No. 3.)
Disposition in the United States District Court

Concluding that “Utah law regarding retroactive operation of statutes remains
unclear” (Dist. Ct. Order, at 1), the federal court certified two questions to this Court. (1d.)
This Court granted the certification of those questions. (Ut. S. Ct. Order, June 13, 2017.)

STATEMENT OF FACTS

Mitchell filed her Complaint in 2016 for child sexual abuse, including rape,
perpetrated by Roberts in 1981. (Compl.) Roberts asserts that Mitchell’s claims were time
barred at least one to four years after May 12, 2009. (Def.’s Mot. Dismiss, at 6-8.)
Mitchell’s claims were time-barred as of July 1, 2016. (Compl. | 36.) However, the
amendment to Utah Code section 78B-2-308 (“revival statute”) expressly revives civil
claims based on sexual abuse of a person under 18 years of age if such claims were time
barred as of July 1, 2016, for either three years after the effective date of the revival statute
or thirty-five years after the victim’s eighteenth birthday, whichever period is longer.
(Compl. § 36; Utah Code Ann. § 78B-2-308(7); Addend. No. 1.)

Roberts, who has not challenged the constitutionality of the revival statute (Def.’s
Mot. Dismiss; Pl.’s Mem. Opp’n, ECF. No. 12, at 19; Def.’s Reply Supp. Mot. Dismiss,
ECF No. 17), has claimed the statute is invalid, even though the Legislature expressly

stated its intent that the statute revive claims that were time-barred as of July 1, 2016.

3


https://www.westlaw.com/Document/NCA6DAD00F43D11DC9B90DA7C2251DBEB/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NCA6DAD00F43D11DC9B90DA7C2251DBEB/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0

The dispositive fact here is that the Utah Legislature, clearly within its legislative
power, and based on compelling evidence and reasoning explained at length in the text and
legislative history of the revival statute,® determined that claims for child sexual abuse
barred by the earlier statute of limitations should be revived in light of recent research and
understanding regarding barriers faced by many victims of child sexual abuse “to pull their
lives back together and find the strength to face what happened to them.” Utah Code Ann.
§ 78B—2-308(1)(b).

SUMMARY OF ARGUMENTS

Defendant Richard Roberts (“Roberts”), caused untold tragedy by—as he has
admitted>—engaging in child sexual abuse?® of Plaintiff Terry Mitchell (“Mitchell™), a 16-
year-old witness in a case Roberts prosecuted against Joseph Franklin (“Franklin), who
killed Mitchell’s two friends. (Compl., 1 6, 9-24, 71-72.)

Roberts seeks to avoid accountability, arguing that Mitchell’s claims are barred by
statutes of limitations, notwithstanding that the Utah Legislature expressly revived claims

for child sexual abuse that otherwise would be time barred. In a call for an unconstitutional

1 Utah Code Ann. § 78B—2-308(1); PI.’s Mem. Opp’n, at 13-16; 20-22.

2 Def.’s Mot. Dismiss, at 4.

3 Roberts and his lawyers seek to downplay his sexual misconduct with Mitchell when she
was a young girl and a witness in a case he was prosecuting. He and his counsel characterize
his sexual abuse of Mitchell as being “consensual” (Def.’s Mot. Dismiss, at 4) and simply
a “bad lapse in judgment.” See, e.g., Carrie Johnson, “Federal Judge Retires As ‘Bad Lapse
in Judgment’ With 16-Year-Old Surfaces,” NPR, March 18, 2016, found at
http://www.npr.org/2016/03/18/470852225/federal-judge-retires-as-bad-lapse-in-
judgment-with-16-year-old-surfaces. No matter how Roberts and his legal counsel seek to
trivialize Roberts’s sexual outrages and depraved professional misconduct, each of the
many instances constitutes “sexual abuse” of a “child” within the meaning of H.B. 279.

4
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judicial veto of legislation, Roberts asserts that the courts can simply disregard statutes the
legislature intended to be applied retroactively.

Any question in this case about a possible time bar is answered conclusively by the
current version of Utah Code section 78B-2-308, which revives previously time-barred
claims of child sexual abuse. Roberts seeks an invalidation of that statute, relying entirely
on statements by this Court about statutory construction that are relevant only when the
Legislature has not expressed its intent about the retroactive effect of a statute.

Mitchell urges this Court to give effect to the express intention of the Utah
Legislature to revive previously time-barred claims of child sexual abuse. Roberts argues
that the courts should disregard the statutory revival of Mitchell’s claims intended to be
accomplished by the Utah Legislature.* Such judicial disregard of the Legislature’s intent
would reflect an astounding expansion of judicial review, in which the courts substitute
their view of the wisdom of legislation for that of the legislative branch.

Roberts would have the courts (1) ignore the fundamental rule that a previously
time-barred claim can indeed be revived—even if it means enlarging or eliminating “vested
rights”—when the Legislature expresses its intent that such a claim be revived; and (2)
disregard the statutory findings and the statement of intent vigorously and unmistakably
expressed by the Utah Legislature that claims such as Mitchell’s against Roberts, if
previously time barred by a statute of limitations, be revived.

Just as many courts throughout the nation have recognized the power of legislatures

4 Def.”’s Mot. Dismiss, at 8-16.
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to revive civil claims that were previously time barred by earlier statutes of limitations, so
too has this Court recognized for over a hundred years that, if the Utah Legislature has
expressed its intention that legislation is to be applied retroactively, such a statute must be
given retroactive effect by the courts unless there is a constitutional defect. The analysis
almost universally applied by the Utah Supreme Court in determining whether a
constitutional statute is to be applied retroactively—and, specifically, whether a statute can
revive a claim previously time barred by an earlier statute of limitations—has been to
determine, as a primary matter, whether there is an express legislative intent that the statute
is to be applied retroactively. If there has been such an expression of legislative intent, that
is the end of the analysis. Only if there has been no such expression of legislative intent,
then the courts engage in the secondary, default inquiry of whether “vested” or
“substantial” rights or interests have been affected. That analysis is entirely consistent with
applicable state and federal constitutional provisions, the state statute governing when
statutes will be given retroactive effect, the nearly unanimous case law in Utah, and the
core principles of separation of power in a constitutional republic.

ARGUMENT

l. THE UTAH LEGISLATURE CAN EXPRESSLY REVIVE TIME-
BARRED CLAIMS THROUGH A STATUTE.

If legislation is constitutional, the courts must give effect to the expressed intention
of the Legislature.
We begin, of course, with the presumption that the challenged statute is valid.

Its wisdom is not the concern of the courts; if a challenged action does not
violate the Constitution, it must be sustained:



“Once the meaning of an enactment is discerned and its
constitutionality determined, the judicial process comes to an
end. We do not sit as a committee of review, nor are we vested
with the power of veto.” Tennessee Valley Authority v. Hill,
437 U.S. 153, 194-195 (1978).
I.N.S. v. Chadha, 462 U.S. 919, 944 (1983) (emphasis added). See also Sinclair Refining
Co. v. Atkinson, 370 U.S. 195, 215 (1962) (In “application of federal statutes, we have no
power to change deliberate choices of legislative policy that Congress has made within its
constitutional powers. Where congressional intent is discernable . . . we must give effect
to that intent.”), overruled in part on other grounds by Boys Market v. Retail Clerks Local
770, 398 U.S. 235 (1970); Gottling v. P.R. Inc., 2002 UT 95, 1 23, 61 P.3d 989 (“[R]espect
for the legislative prerogative in lawmaking requires that the judiciary not interfere with
enactments of the Legislature where . . . the legislative scheme employs reasonable means
to effectuate a legitimate objective.” (citation omitted)); State v. Lusk, 2001 UT 102, { 19,
37 P.3d 1103 (“[O]ur primary goal in interpreting statutes is to give effect to the legislative
intent, as evidenced by the plain language, in light of the purpose the statute was meant to
achieve.” (citation omitted) (alteration in original)).
A. As in the Case of any Statute Intended by the Legislature to Be
Applied Retroactively, if the Legislature Expresses Its Intent that
a Constitutional Statute Revives Previously Time-Barred Claims,
the Courts Must Give Effect to the Legislation.
The primary test as to whether legislation should be applied retroactively—
regardless of whether such application would affect “vested” rights—is whether the

Legislature expressed its intent that the legislation be applied retroactively. The Utah

Legislature has supplied the rule regarding whether a statute is to be applied retroactively:
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A provision of the Utah Code is not retroactive, unless the provision is
expressly declared to be retroactive.

Utah Code Ann. § 68-3-3 (emphasis added).®

Consistent with that rule, Utah’s appellate courts have reiterated many times during
the course of more than a century that statutes—even if they affect “substantive law” or
“vested rights”—are to be applied retroactively if the Legislature has made clear its intent
the statutes are to be retroactively applied. See Lusk, 2001 UT 102, { 27, 37 P.3d 1103;
Brown & Root Indus. Serv. v. Indus. Comm’n, 947 P.2d 671, 675 (Utah 1997); Evans &
Sutherland Computer Corp. v. State Tax Comm’n, 953 P.2d 435, 437-38 (Utah 1997)
(“Traditionally, we have begun our analysis by applying the first rule of statutory
construction” that “a legislative enactment which alters the substantive law . . . will not be
read to operate retrospectively unless the legislature has clearly expressed that intention.”
(emphasis added) (citation omitted)); Roark v. Crabtree, 893 P.2d 1058, 1061 (Utah 1995);
Madsen v. Borthick, 769 P.2d 245, 253 (Utah 1988) (“[A] Legislative enactment which
alters the substantive law or affects vested rights will not be read to operate retrospectively
unless the legislature has clearly expressed that intention.” (emphasis added)); Union Pac.
R. Co. v. Trustees, Inc., 329 P.2d 398, 399 (Utah 1958); McCarrey v. Utah State Teachers’
Retirement Bd., 177 P.2d 725, 726 (Utah 1947) (“As said in 50 Am.Jur. 494, Statutes,

Section 478: ‘The question whether a statute operates retrospectively, or prospectively

® The word “unless” introduces the only circumstances in which an event one is mentioning
will not take place or in which a statement being made is not true. See Collins Dictionary,
found at https://www.collinsdictionary.com/us/dictionary/english/unless. In other words,
Utah Code section 68—-3-3 means that if a statutory provision is expressly declared by the
Legislature to be retroactive, it must be applied retroactively.
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only, is one of legislative intent.”” (emphasis added)); In re Ingraham’s Estate, 148 P.2d
340, 341 (Utah 1944) (“Constitutions, as well as statutes, should operate prospectively
only, unless the words employed show a clear intention that they should have a retroactive
effect.”) (emphasis added) (citing Mercur Gold Mining & Milling Co. v. Spry, Cty.
Collector, 16 Utah 222, 52 P.382, 284 (Utah 1898)); Ireland v. Mackintosh, 22 Utah 296,
61 P. 901, 904 (1900) (“[S]tatutes ‘will not be permitted to affect past transactions| ] unless
such intention is clearly and unequivocally expressed.”” (emphasis added) (citation
omitted)); State of Utah v. Jacoby, 1999 UT App 52, 1 10, 975 P.2d 939 (“A statute is
presumed to be prospective and will not be applied retroactively in the absence of clear
legislative intent . . . or [unless] it is procedural in nature and does not enlarge or eliminate
vested rights.” (emphasis added)).

That principle, although limited in its application in criminal cases, State v. Clark,
2011 UT 23, 1 11, n.5, 251 P.3d 829, applies to the retroactivity of civil statutes, including
statutes reviving civil claims that were previously time-barred by an earlier statute of
limitations. This Court noted that principle in Roark, a case involving a new statute of
limitations for child sexual abuse:

“It is a long-standing rule of statutory construction that a legislative

enactment which alters the substantive law or affects vested rights will not

be read to operate retrospectively unless the legislature has clearly expressed

that intention.”
893 P.2d 1058 (Utah 1995) (emphasis added) (quoting Madsen, 769 P.2d 245, 253 (Utah

1988)). In Roark, this Court, under a section headed “Legislative Intent,” analyzed the

matter of legislative intent—which is determinative if the legislature has expressed its
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intent that the statute is to be retroactive—and found “the legislature did not intend for [the
statute] to apply retroactively.” 893 P.2d at 1061. This Court held that, in the absence of
legislative intent that a statute is to be applied retroactively, the statute could not be applied
retroactively because it affected the “vested right” of relying on the expiration of a previous
statute of limitations. Id. at 1062—63.°

Consistent with this Court’s approach in the section of Roark under the heading
“Legislative Intent,” id. at 1061-62, many courts throughout the nation have held that, in
answer to the first question certified by the federal court to this Court, legislatures indeed
“can expressly revive time-barred claims through a statute.” See Bernstein v. Sullivan, 914
F.2d 1395, 1400 (10th Cir. 1990) (holding that, consistent with Congress’s express
intention, it was appropriate to apply longer statute of limitations after claims were earlier
time barred); Wesley Theol. Seminary of the United Methodist Church v. United States
Gypsum Co., 876 F.2d 119, 121 (D.C. Cir. 1989) (recognizing validity of legislation that
revives claim previously barred by a statute of repose); United States v. McLaughlin, 7 F.
Supp. 2d 90 (D. Mass. 1998); United States v. Hodges, No. 4:92CV1395, 1993 WL
328044, *1 (E.D. Mo. Apr. 21, 1993) (unpublished) (“[T]he general rule [that extensions
of a statutory limitations period will not revive a time barred claim] is inapplicable when

the legislature intends that the statutory limitations period apply retroactively.” (emphasis

® As described at 12-13, 16-20, infra, the opinion in Apotex erroneously relied upon the
“vested rights” analysis in Roark as if it absolutely prohibits the retroactive application of
statutes impacting the “vested right” of reliance upon a prior statute of limitations, rather
than being relevant only to the secondary rule of statutory construction, which is to be
applied only in the absence of express legislative intent. Apotex, 2012 UT 36, { 67, 282
P.3d 66.
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added)); Quarry v. Doe 1, 53 Cal. 4th 945, 991 (Cal. 2012) (holding that revival of claims
for sexual abuse is allowed where legislature expressed its intention); Deutsch v. Masonic
Homes of Cal., Inc., 80 Cal. Rptr. 3d 368, 378-79 (Cal. Ct. App. 2008) (holding statute
reviving claims of sexual abuse to be valid, noting “it has been established law for over a
century that a legislature may revive a civil claim that is barred by the statute of
limitations” (emphasis added) (citation omitted)); Sheehan v. Oblates of St. Francis De
Sales, 15 A.3d 1247, 1258-60 (Del. 2011) (holding revival of intentional tort claims
otherwise time barred to be valid, noting that “we must take and apply the law as we find
it, leaving any desirable changes to the General Assembly”); Roe v. Doe, 581 P.2d 310,
316 (Haw. 1978) (“Although courts often repeat the rule that ‘subsequent extensions of a
statutory limitation period will not revive a claim previously barred’, the question remains
one of legislative intent.” (emphasis added)); Shirley v. Reif, 920 P.2d 405 (Kan. 1996)
(holding a statute may revive a previously time-barred claim of childhood sexual abuse,
noting that “[t]he legislature has the power to revive actions barred by a statute of
limitations if it specifically expresses its intent to do so through retroactive application of
a new law.” (quotation marks and citation omitted)); Pryber v. Marriott Corporation, 296
N.W.2d 597, 600 (Mich. App. 1980) (“The right to defeat a claim by the interposition of a
statute of limitations is a right which may be removed by the Legislature.”); In re Individual
35W Bridge Litig., 806 N.W.2d 820 (Minn. 2011) (holding the revival of a claim previously
barred by a statute of repose to be valid); Gomon v. Northland Family Physicians, Ltd.,
645 N.W.2d 413, 418 (Minn. 2002) (“[T]here can be no doubt that the legislature has the

power to amend a statute of limitations to revive a claim that was already barred under the
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prior limitations period.”); Hymowitz v. Eli Lilly & Co., 539 N.E.2d 1069, 1080 (N.Y.
1989) (“[T]he Legislature acted within its broad range of discretion” in enacting a statute
reviving time-barred claims for DES-caused injuries.).

Il. THE LANGUAGE OF UTAH CODE SECTION 78B-2-308(7),
EXPRESSLY REVIVING CLAIMS FOR CHILD SEXUAL ABUSE
THAT WERE BARRED BY THE PREVIOUSLY APPLICABLE
STATUTE OF LIMITATIONS AS OF JULY 1, 2016, MAKES
UNNECESSARY THE ANALYSIS OF WHETHER THE CHANGE
ENLARGES OR ELIMINATES VESTED RIGHTS.

The federal court described the confusion, resulting from inconsistent statements of
the Utah Supreme Court, that led it to certify the questions of Utah law to this Court:

Historically, Utah courts have considered “[t]wo rules of statutory
construction . . . relevant to” retroactive operation. Evans & Sutherland
Computer Corp. v. Utah State Tax Comm’n, 953 P.2d 435, 437 (Utah 1997).
“One is the ‘long-standing rule of statutory construction that a legislative
enactment which alters the substantive law . . . will not be read to operate
retrospectively unless the legislature has clearly expressed that intention.’”
Id. (quoting Madsen v. Borthick, 769 P.2d 245, 253 (Utah 1998 [sic 1988])).
“The second relevant rule of statutory construction, which is often referred
to as an exception to the first, permits retroactive application ‘where a statute
changes only procedural law by providing a different mode or form of
procedure for enforcing substantive rights’ without enlarging or eliminating
vested rights.”” Id. at 437-38 (quoting Roark v. Crabtree, 893 P.2d [at] 1062
....). “Traditionally, [the Utah Supreme Court has] begun [its] analysis by
applying the first rule of statutory construction: Only when [it] conclude[s]
that retroactive application is not permitted under that rule do[es] [it]
consider whether the second rule of construction permits retroactive
operation.” Id. at 438.

Whether the [State v.] Apotex [Corp., 2012 UT 36, 282 P.3d 66]
decision abrogated the two-part test or merely skipped the first part of the
test. .. remains unclear. Because Utah Code section 78B—-2-308(7) expressly
authorizes retroactive application, the first part of the traditional test would
apply, and the [federal] Court would not consider whether the retroactive
application affects vested rights. Therefore, whether the Utah Supreme Court
intended to abandon the first part of the test becomes central to the
determination of this case.
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Further, the Utah Supreme Court reiterated the two-part test one year

after Apotex in Waddoups v. Noorda, 2013 UT 64, 321 P.3d 1108, making

the effect of Apotex on the two-part test even more in doubt.

(Mem. Dec. and Order, dated April 21, 2017, ECF No. 29, at 2-3, a copy of which is
attached as Addendum No. 4.)

In Apotex, 2012 UT 36, { 67, 282 P.3d 66, this Court could not have intended—Dby
skipping over the primary legislative-intent test to the secondary procedural/substantive
test discussed in the second section of Roark—to abrogate the long-time traditional test for
determining the retroactive application of statutes. That abrogation would result in a vast,
unprecedented expansion of judicial review over statutes passed by the Legislature and an
unfounded reversal of Utah law for over a century. Because Utah Code section 78B-2-
308(7) meets the primary test relating to legislative intent based upon the expressed
intention of the Utah Legislature that the statute would revive previously time-barred
claims, any resort to the secondary, default test relating to whether “vested” rights are
affected is unnecessary and irrelevant. Since the Legislature expressed its intent regarding
retroactivity of the revival statute, nothing else is required under the test announced by this
Court for over a century, under Utah Code section 68—3-3, and under the provisions of the
United States Constitution, Article 1V, section 4, and the Utah Constitution, Article V,
section 1, guaranteeing separation of power between the three branches of government.

A. A Statute Must Be Applied Retroactively if (1) There Is a Clear

Expression of Legislative Intent that the Statute Is to Be Applied

Retroactively, Regardless of Whether the Statute Affects Vested Rights,
or (2) the Statute Does Not Affect Vested or Substantive Rights.
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Traditionally, to determine the retroactivity of a statute enacted by the Utah
Legislature, this Court has initially inquired whether the Legislature expressed its intention
that the statute be applied retroactively. If it has, then the legislative intent is conclusive:
the statute is to be applied retroactively. See, e.g., Waddoups v. Noorda, 2013 UT 64, 11
6-7, 321 P.3d 1108 (“[A]bsent clear legislative intent to the contrary, we generally
presume that a statute applies only prospectively.” (emphasis added) (inside quotation
marks and citation omitted)); Evans & Sutherland, 953 P.2d at 437-38; Roark, 893 P.2d at
1061 (“[A] legislative enactment which alters the substantive law or affects vested rights
will not be read to operate retrospectively unless the legislature has clearly expressed that
intention.” (emphasis added) (inside quotation marks and citation omitted); Stephens v.
Henderson, 741 P.2d 952, 953-54 (Utah 1987) (considering as determinative the inquiry
of whether the Legislature expressly directed that a statute was to have retroactive effect);
McCarrey, 177 P.2d at 726 (“As said in 50 Am.Jur. 494, Statutes, Section 478: ‘The
question whether a statute operates retrospectively, or prospectively only, is one of
legislative intent.””). When there is a legislative expression of intent that a statute is to be
applied retroactively, no further analysis is required.

If, and only if, the Legislature has not expressed its intention that a statute is to be
applied retroactively, the courts apply the secondary inquiry of whether the statute affects
“vested” rights. If the statute does not affect vested rights, it is to be applied retroactively,
even in the absence of any statement of legislative intent regarding retroactive application.
If the statute does affect vested rights, then, under the secondary test—which, again, is to

be applied only if there has been no declaration of the Legislature’s intention that the statute
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is to be applied retroactively—it is not to be applied retroactively. See, e.g., Evans &
Sutherland, 953 P.2d at 437-38 (“Traditionally, we have begun our analysis by applying
the first rule of statutory construction: Only when we conclude that retroactive application
is not permitted under that rule do we consider whether the second rule of construction
permits retroactive operation.” (citing Roark, 893 P.2d at 1061-62)).’

In Waddoups, 2013 UT 64, { 6, 321 P.3d 1108, this Court noted that an express
legislative declaration that a statute is to be applied retroactively is an exception to the
statute barring retroactive application of new laws, and that, if no declaration of legislative
intent is found, the courts are to proceed to an analysis of whether the statute is
“substantive” (meaning that it “enlarge[s], eliminate[s], or destroy[s] vested or contractual
rights”) or “procedural” (meaning that the law “merely pertains to and prescribes the
practice and procedure or the legal machinery by which the substantive law is determined
or made effective”). Id. 1 8 (emphasis added) (inside quotations and citations omitted).

The governing rule is the same under federal and state law regarding the obligation
to honor expressed legislative intent. The United States Supreme Court has described the
two-part test to be applied to determine whether a statute should be applied retroactively:

When a case implicates a federal statute enacted after the events in suit, the

court’s first task is to determine whether Congress has expressly prescribed

the statute’s proper reach. If Congress has done so, of course, there is no

need to resort to judicial default rules. When, however, the statute contains

no such express command, the court must determine whether the new statute
would have retroactive effect, i.e., whether it would impair rights a party

" In Evans & Sutherland, this Court stated that “where . . . a statute does not contain an
express retroactivity provision, the better approach is to first determine whether a statute is
substantive or procedural and then apply the applicable rule of statutory construction.” 953
P.2d at 438 (emphasis added).
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possessed when he acted, increase a party’s liability for past conduct, or

impose new duties with respect to transactions already completed. If the

statute would operate retroactively, our traditional presumption teaches that

it does not govern absent clear congressional intent favoring such a result.
Landgraf v. USI Film Products, 511 U.S. 244, 280 (1994) (emphasis added).

As if responding precisely to the second question certified by the federal court in
this case, the Tenth Circuit Court of Appeals stated:

If the legislature has made its intent clear, a court need not even consider

whether the statute should be classified as substantive or procedural. [Citing

Landgraf, 511 U.S. at 280.] Only if the legislature’s intent is not clear should

a court consider whether the statute is substantive or procedural. See id. at

275-80.

Boyd Rosene & Assoc., Inc. v. Kansas Municipal Gas Agency, 174 F.3d 1115, 1120 (10th
Cir. 1999) (emphasis added). See also Fernandez v. Immigration & Naturalization Service,
113 F.3d 1151, 1153 (10th Cir. 1997) (referring to “judicial default rules,” to be applied
only when the legislative branch has not expressed an intent as to retroactivity).

The legal analysis to determine whether a statute is to be applied retroactively, and
the order of the analysis, is straightforward. That analysis is reflected clearly in Roark,
where this Court first examined, under descriptive headings in the opinion, the primary
inquiry regarding “Legislative Intent,” 893 P.2d at 1061-62, and then, after finding there
had been no legislative intent that the subject statute was to be applied retroactively, a

consideration of “The Nature of Section 78-12-25.1"—that is, whether the statute

“enlarges, eliminates, or destroys vested or contractual rights.” Id. at 1062—63.8

8 In Soriano v. Graul, the Utah Court of Appeals noted that Roark examined “the legislative
history in conjunction with the statute’s plain language to determine if the legislature
intended for the statute to apply retroactively.” 2008 UT App 188, { 8, 186 P.3d 960.

16


https://www.westlaw.com/Link/Document/FullText?cite=511US244&VR=3.0&RS=da3.0
https://www.westlaw.com/Link/Document/FullText?cite=511US280&VR=3.0&RS=da3.0
https://www.westlaw.com/Link/Document/FullText?cite=511US275&VR=3.0&RS=da3.0
https://www.westlaw.com/Link/Document/FullText?cite=511US275&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ia3410bce949411d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1120
https://www.westlaw.com/Document/Ia3410bce949411d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1120
https://www.westlaw.com/Document/I1e1fa4a2941311d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1153
https://www.westlaw.com/Document/I1e1fa4a2941311d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1153
https://www.westlaw.com/Document/I44d21c3ef58b11d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_661_1061
https://www.westlaw.com/Document/I44d21c3ef58b11d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_661_1061
https://www.westlaw.com/Document/I44d21c3ef58b11d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_661_1061
https://www.westlaw.com/Document/I44d21c3ef58b11d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_661_1062
https://www.westlaw.com/Document/I307984b1283911ddb6a3a099756c05b7/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I307984b1283911ddb6a3a099756c05b7/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0

Roberts seeks to turn the proper statutory analysis on its head,® seeking to have the
courts consider as the primary, determinative issue whether a statute affects “vested” rights.

He relies on cases in which this Court has offered out-of-context dictal® or, in one instance,

% Def.’s Mot. Dismiss, at 9-14.

101n Del Monte Corp. v. Moore, 580 P.2d 224 (Utah 1978), this Court made a remark, in
dicta, entirely inconsistent with the determinative question of legislative intent regarding
whether statutes that would revive previously time-barred claims are to be applied
retroactively. In Del Monte, this Court abruptly noted “that if the statute has run on a cause
of action, so that it is dead, it cannot be revived by any such statutory extension.” Id. at
225. However, Del Monte did not involve any expression of legislative intent that a statute
was to be applied retroactively to previously time-barred claims. Del Monte, 580 P.2d at
225. Further, no consideration was given in Del Monte to the principle found in numerous
cases, before and after Del Monte, that, even if “vested rights” are affected by the revival
of previously time-barred claims, a statute is to be applied retroactively if the Legislature
makes it clear that is its intention. See, e.g., Waddoups, 2013 UT 64, § 6, 321 P.3d 1108
(“The statute barring retroactive application of new laws contains a single exception, ‘[a]
provision of the Utah Code is not retroactive, unless the provision is expressly declared to
be retroactive.”” (emphasis added) (quoting Utah Code § 68-3-3)); Roark, 893 P.2d at
1061-62 (legislative intent governs the question of retroactive application of a statute
reviving previously time-barred claims).

Also, in Lusk, 2001 UT 102, 37 P.3d 1103, a criminal case, this Court—having already
discussed the vital primary rule relating to the primacy of legislative intent, id. § 27—
stated, solely in the context of its discussion of the secondary test to be applied only “where
such specific legislative intent [that a statute be applied retroactively] is absent,” id., “that
once the statute of limitations has run in a particular case, a defendant has a vested right to
rely on the limitations defense, which right cannot be rescinded by subsequent legislation
extending a limitations period.” Id. { 30. That statement can be accurate solely in the
context of the secondary test to be applied only if there has been a finding that there is no
legislative declaration that a statute is to be applied retroactively. Otherwise, it would be
wholly irreconcilable with the legal principles stated in the earlier discussion in Lusk about
the obligation of the courts to give effect to legislative intent: “It is a long-standing rule of
statutory construction that a legislative enactment which alters the substantive law or
affects vested rights will not be read to operate retrospectively unless the legislature has
clearly expressed that intention. . . . Nevertheless, where such specific legislative intent is
absent, a statute may be applied retroactively if it is procedural in nature and does not
enlarge or eliminate vested rights.” Id. 1 27 (emphasis added) (quotation marks and
citations omitted).
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overlooked the first, primary test relating to legislative intent and focused exclusively on
the secondary “vested rights” test. Apotex, 2012 UT 36, 282 P.3d 66. In Apotex, which was
decided after Roark and Evans & Sutherland and before Waddoups, this Court ignored the
controlling factor of legislative intent—as described in Roark, 893 P.2d at 1061-62, Evans
& Sutherland, 953 P.2d at 437-38, and Waddoups, 2013 UT 64, 1 8, 321 P.3d 1103—and,
instead, focused solely, and erroneously, on the secondary alternative “vested rights” test
that relates merely to the “default” rule of “statutory construction,” stating as follows:

The amended UFCA cannot resurrect claims that have already expired under

the one-year limitations period. “[T]his court has consistently maintained

that the defense of an expired statute of limitations is a vested right.” Roark
v. Crabtree, 893 P.2d 1058, 1062 (Utah 1995). “*Accordingly, after a cause

Roberts has relied upon In re Swan’s Estate, 79 P.2d 999, 1002 (Utah 1938), and
Greenhalgh v. Payson City, 530 P.2d 799, 802 (Utah 1975), for the proposition that a
statute increasing the period of limitation cannot renew a cause of action already barred.
However, in neither of those cases was there a finding that the Legislature expressed its
intention that claims previously time-barred by a previous statute of limitations should be
revived by the newer statutes. Roberts failed to note that Swan’s Estate and Greenhalgh
both rely upon Ireland, 61 P. 901 (Utah 1900), which made abundantly clear that an
expression of legislative intent that a statute is to revive time-barred claims is conclusive.
The rule was unambiguously stated in Ireland:

“Limitations derive their authority from statutes.” . . . It is a rule of construction that
statutes “are to be so construed as to have a prospective effect, merely, and will not
be permitted to affect past transactions, unless such intention is clearly and
unequivocally expressed . . ..”

61 P. at 904 (emphasis added) (citations omitted). This Court then found that the new
statute of limitations was not “intended [by the legislature] to revive causes of action which
had before the passage of that act become barred.” Id.

No Utah cases hold that, even where a “vested right” is affected, the courts may ignore or
overrule an expressed legislative intention that a statute is to be applied retroactively.
Conversely, many cases over the course of more than a century have held that an
affirmative expressed legislative intent regarding retroactivity must prevail. See 7-12, 13-
18, supra, 19-21, infra.
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of action has become barred by the statute of limitations the defendant has a

vested right to rely on that statute as a defense . . . which cannot be taken

away by legislation . . . or by affirmative act, such as lengthening of the

limitation period.””” Id. at 1063 (alterations in original) (quoting 51 AMJUR

2D Limitation of Actions 8444 (1970)).
Apotex, 2012 UT 36, 1 67, 282 P.3d 66.

Apotex and the two sentences in Roark upon which this Court relied in Apotex, id.
67, would seem, in a vacuum, to limit the relevant inquiry solely to whether “vested rights”
would be impacted by the revival of a cause of action previously time barred. However, if
that inquiry were sufficient to overcome the expressed legislative intent that a statute is to
be retroactive, then any inquiry about legislative intent—under Utah Code section 68-3-3
or under the traditional two-part test almost universally applied by this Court—would be
superfluous.

The courts cannot disregard the intent of the Legislature in reliance upon a rule that
Is not based on any constitutional rationale, but, instead, on an “AMJUR 2D citation and
an out-of-context sentence in a discussion (following a principal inquiry concerning
legislative intent) about the secondary, procedural/substantive rule of statutory
construction in Roark. Any such court-created rule, which this Court could not have
intended in Apotex, would be directly counter to the fundamental limit on judicial review
acknowledged by this Court: “Given the importance of not intruding into the legislative
prerogative, we do not strike down legislation unless it clearly violates a constitutional
provision.” State v. Herrera, 1999 UT 64, { 18, 993 P.2d 854. See also Condemarin v.

University Hosp., 775 P.2d 348, 387 (Hall, C.J., dissenting) (“So long as the statute is

constitutional, we have no intrinsic ability to review its inherent wisdom or, if it seems
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unwise, the power to change it.” (citation omitted)).

The intent of the Legislature cannot be countermanded by this Court, especially
when relying upon the statement of the secondary test in Roark, while overlooking the
entire preceding section of Roark dedicated to the decisive primary factor of “legislative
intent.” See Roark, 892 P.2d at 1061-62. A finding that a “vested right” is enlarged or
eliminated is not the initially decisive factor, as mistakenly indicated in Apotex. As this
Court has held repeatedly, even if a “vested right” is enlarged or eliminated, the intent of
the Legislature must be given effect. See, e.g., Waddoups, 2013 UT 64, { 8; Evans &
Sutherland, 953 P.2d at 437-38; Roark, 893 P.2d at 1061; Madsen, 769 P.2d at 253.

Roberts fails to recognize that the issue of whether a “vested” right is involved is
relevant solely with respect to a secondary rule of “statutory construction,” which is applied
only when the Legislature has not expressed its intent that the statute be applied
retroactively. As one court has noted, as if writing in response to Apotex, “although courts
often repeat the rule that ‘subsequent extensions of a statutory limitation period will not
revive a claim previously barred’, the question remains one of legislative intent.” Roe v.

Doe, 581 P.2d 310, 316 (Haw. 1978) (citation omitted).!!

11 Roberts has erroneously maintained that “Utah is among six states . . . that prohibit the
retroactive expansion of the statute of limitations, to revive an otherwise time-lapsed claim,
as an impermissible deprivation of a vested property right.” (Def.’s Mot. Dismiss, at 12.)
However, for that proposition, Roberts curiously cites to Roark, which, diametrically
contrary to Roberts’s contention, affirms that if “the legislature has clearly expressed that
intention,” a “legislative enactment which alters the substantive law or affects vested
rights” will indeed “be read to operate retrospectively.” 893 P.2d at 1061. The conclusion
in Roark, declining to apply a statute retroactively, resulted from findings by the Court that
there was “no express declaration of retroactivity” in the statute, id., and the legislative
history, including a statement by the bill’s co-sponsor that “[t]his [bill] is not retroactive,”
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Consistent with the courts’ circumscribed role in interpreting, and not making,
statutory law, the courts must give retroactive effect to constitutional statutes reviving
claims previously time barred if the Legislature has made clear that result was intended by
it. Since the only purpose and expressed intent of House Bill 279 was to provide a window
of time in which previously time-barred claims of child sexual abuse would be revived,
that effect must be honored by this Court.

1. The Utah Legislature Unambiguously Expressed Its Intent in the
Text of the Statute that Claims for Sexual Abuse, Time-Barred as of
July 1, 2016, Are to Be Revived.

H.B. 279 amended Utah Code section 78B-2-308 to read, in part, as follows:

(1) The Legislature finds that:

(@) child sexual abuse is a crime that hurts the most vulnerable in our society
and destroys lives;

(b) research over the last 30 years has shown that it takes decades for children
and adults to pull their lives back together and find the strength to face
what happened to them;

(c) often the abuse is compounded by the fact that the perpetrator is a member
of the victim’s family and when such abuse comes out, the victim is
further stymied by the family’s wish to avoid public embarrassment;

(d) even when the abuse is not committed by a family member, the
perpetrator is rarely a stranger and, if in a position of authority, often
brings pressure to bear on the victim to ensure silence;

reflected a legislative intention that the bill was to be applied only prospectively. Id. at
1062.

Exactly the same analysis was provided in Rhodes v. Cannon, 164 S.W. 752, 753—
54 (Ark. 1914), the case primarily relied upon, and misrepresented, by Johnson v. Lilly 823
S.W.2d 883 (Ark. 1992), cited previously by Roberts. (Def.’s Mot. Dismiss, at 12-13.) The
court in Johnson entirely ignored the fact that Rhodes relied on cases holding that expressed
legislative intent is controlling. For instance, Rhodes states: “It is a sound rule of
construction that a statute should have a prospective operation only, unless its terms show
clearly a legislative intention that it should operate retrospectively.” 164 S.W. at 754
(quoting Fayetteville B. & L. Ass’nv. Bowlin, 63 Ark. 573, 39 S.W. 1046 (1897)) (emphasis
added).
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(e) in 1992, when the Legislature enacted the statute of limitations requiring
victims to sue within four years of majority, society did not understand
the long-lasting effects of abuse on the victim and that it take decades for
the healing necessary for a victim to seek redress;

() the Legislature, as the policy-maker for the state, may take into
consideration advances in medical science and understanding in
revisiting policies and laws shown to be harmful to the citizens of this
state rather than beneficial; and

(9) the Legislature has the authority to change old laws in the face of new
information, and set new policies within the limits of due process,
fairness, and justice.

* * *

(6) A civil action may be brought only against a living person who:

(a) intentionally perpetrated the sexual abuse;

(b) would be criminally responsible for the sexual abuse in accordance with
Section 76-2-202; or

(c) negligently permitted the sexual abuse to occur.

(7) A civil action against a person listed in Subsection (6)(a) or (b) for sexual
abuse that was time barred as of July 1, 2016, may be brought within 35 years
of the victim’s 18th birthday, or within three years of the effective date of this
Subsection (7), whichever is longer.

There can be no clearer statement of legislative intent than in House Bill 279 that a

statute is intended to revive claims that were previously time barred. Reinforcing that clear
expression of intent is the title of § 78B-2-308: “Window for revival of time barred claims.”
The title of a statute “is persuasive and can ‘aid in ascertaining [the statute’s] correct

interpretation and application.”” State v. Gallegos, 2007 UT 81, { 16, 171 P.3d 426

(alteration in original) (citations omitted)).

In short, the unquestionable legislative intent, which must be given effect by the

courts, is that if a person’s claim that he or she was a victim of “sexual abuse”—defined as
“acts or attempted acts of sexual intercourse, sodomy or molestation by an adult directed
toward a child,” where “child” is defined as “a person under 18 years of age,” Utah Code

Ann. § 78B-2-308(2)(g) and (a), respectively—has been time barred, it is revived until
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“within 35 years of the victim’s 18th birthday or within three years of the effective date”
of the statute (May 10, 2016), “whichever is longer.” Utah Code Ann. § 78B-2-308(7).

2. Consistent with the Text of the Current Statute of Limitations, the
Legislative History of the Recent Amendment Makes Clear the Utah
Legislature Intended that Previously Time-Barred Claims of Child
Sexual Abuse Are to Be Revived.

The legislative history of H.B. 279, amending Utah Code section 78B-2-308, leaves
no doubt about the intent of the Utah Legislature in enacting the bill to revive previously
time-barred claims involving sexual abuse of people under 18 years of age. During the
House Floor Debate on H.B. 279 (Substitute 2), on February 26, 2016,*? one of the sponsors
of the bill, Representative Ken Ivory, stated, in part, as follows:

What HB 277 did in eliminating the statute of limitations forward,
created a limitation that as of March 23, 2015, anyone that was 22 or younger
has no statute of limitations for sexual abuse of children. Anyone that was 22
years old and one day was still barred by time from bringing their claims.

* * *

| received a call from a woman in St. George who had a horrifying
experience of her being abused, sexually abused, as a child and she asked the
same question: “Does it help me?” And I said, “No, I’'m sorry. . .and . . .and
... butitwill.” And I immediately called leg. counsel and opened the file for
HB 279.

What we’ve seen throughout the nation, we’ve seen states opening
what they call “windows,” reviving the statute of limitations for these claims
for a specific reason. What we’ve learned scientifically that we didn’t know
Is that it takes decades for victims of sexual abuse of children to be able to
process the shame, the embarrassment, the intimidation, the threats that were
imposed upon them as children to be able to process and come forward and
disclose the claim.

12 The House Floor Debate on February 26, 2016, on House Bill 279 (Substitute 2) can be
viewed and heard by clicking on “HB279S2” on the left column on the page found at
http://utahlegislature.granicus.com/MediaPlayer.php?clip_id=19980&meta_id=622136.
A transcript of that House Floor Debate is at Pl.’s Mem. Opp’n, “Ex.1,” App. “A”, ECF
No. 12-4.
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* * *

Well, now, scientifically we know that, on average—you have the
handouts—on average, it takes them until age 41 for a child victim of sexual
abuse to come forward and present. . . .

So what HB 279 does, is, where we’ve already eliminated the statute
of limitations going forward, we now deal with those who have been abused,
that were older than 22 on March 23, and we put the statute of limitations of
18 plus 35 years that takes them out past the average age for reporting and
allows them to revive their civil statute of limitations claims only against the
perpetrator and only against the active aiders and abettors. . . .

.... I think we want to err on the side of protecting children where a
defendant may have a right procedurally for a claim that has lapsed. We
have the opportunity to get our public policy right, and that’s the basis
behind H.B. 279, Mr. Speaker Pro Tem. . . .

This [legislative intent language] is not new language. . . . In this
Instance, our Supreme Court has said, if we are going to revive a civil statute
of limitations, we need to, as a Legislature, to give a clear expression of
intention for doing that, and so in this instance, that’s why it’s necessary in
this bill, that we give a clear intention of reviving a statute of limitations.
(Emphasis added.)

During the Senate Floor Debate on House Bill 279 (Substitute 2), Senator J. Stuart

Adams made the same passionate argument.*3

As with the text of House Bill 279, the legislative history virtually screams out the

intent of the Legislature that previously time-barred claims of child sexual abuse be revived

so victims over 22 years-old can pursue justice and the perpetrators be held to account.

B. Legislative Intent that a Constitutional Statute Revives Previously Time-

Barred Claims Must Control.

13 The Senate Floor Debate was on March 10, 2016. It can be viewed by visiting
http://utahlegislature.granicus.com/MediaPlayer.php?clip_id=20232&meta_id=630469
and clicking on “2H.B. 279" on the left column. A transcript of that Senate Floor Debate

is found at Pl.’s Mem. Opp’n, “Ex.2,” App. “A”, ECF No. 12-5.
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It is not for the courts to formulate legislation, weigh its effects, or evaluate the
public policy considerations behind it. That is uniquely the province of the legislative
branch, as long as the legislation meets constitutional requirements.

The Constitution sought to divide the delegated powers of the new federal
government into three defined categories, legislative, executive and judicial,
to assure, as nearly as possible, that each Branch of government would
confine itself to its assigned responsibility. The hydraulic pressure inherent
within each of the separate Branches to exceed the outer limits of its power,
even to accomplish desirable objectives, must be resisted.4

The Utah Constitution expressly and emphatically requires a strict separation of
power between the three branches of government:

The powers of the government of the State of Utah shall be divided into three
distinct departments, the Legislative, the Executive, and the Judicial; and no
person charged with the exercise of powers properly belonging to one of
these departments, shall exercise any functions appertaining to either of the
others, except in the cases herein expressly directed or permitted.®

The United States Supreme Court emphasized the crucial role in our constitutional
republic of a separation of powers among the branches of government:

The Constitution, in distributing the powers of government, creates three
distinct and separate departments—the legislative, the executive, and the
judicial. This separation . . . is basic and vital; namely to preclude a
commingling of these essentially different powers of government in the same
hands. . . . [E]ach department should be kept completely independent of the
others—independent not in the sense that they shall not co-operate to the
common end of carrying into effect the purposes of the Constitution, but in
the sense that the acts of each shall never be controlled by, or subjected,
directly or indirectly, to, the coercive influence of either of the other
departments.*®

14 1.N.S. v. Chadha, 462 U.S. at 951.
15 Utah Const. art. V, § 1.
16 O’Donoghue v. United States, 289 U.S. 516, 530 (1933).
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The Utah Legislature was acting entirely within its designated sphere to fill a gap in
access to justice for victims more than 22 years old but who had not yet filed a civil action
against the perpetrators and to enact legislation that revives claims previously time barred
by relatively short statutes of limitations. Clearly, the Legislature believed those previous
statutes of limitations were unfair and ill-suited to claims that are often extremely difficult,
if not impossible, for victims of child sexual abuse to assert within the time allowed.

The intent expressed by the Legislature, in the statute and in the legislative history,
cannot be judicially defeated merely on the basis of a court-created prohibition against the
revival of time-barred claims. Such a prohibition would fly in the face of long-standing
legal tests allowing for the retroactive application of statutes affecting “vested rights” when
the Legislature has made clear its intent that the statute is to have such an effect.’

The Supreme Court of Delaware powerfully stated the principle in a case involving
the statutory revival of previously time-barred claims of child sexual abuse: “[W]e do not
sit as an Uberlegislature to eviscerate proper legislative enactments. It is beyond the
province of courts to question the policy or wisdom of an otherwise valid law. Rather, we
must take and apply the law as we find it . . . .” Sheehan, 15 A.3d at 1259.

1. Utah Code Section 78B-2-308, as Amended, Is Constitutionally Sound.

a. Roberts Has Not Challenged the Constitutionality of Utah
Code Section 78B-2-308, as Amended by H.B. 279.18

17 See 15-22, supra.

18 Nor has Roberts filed a notice of constitutional question or served a notice and paper
stating a question regarding the constitutionality of 8§ 78B-2-308 on the Utah Attorney
General, as required by Rule 5.1(a)(1) and (2), Fed. R. Civ. P. Nothing filed by or on behalf
of Roberts gives the federal court any reason to certify to the Utah Attorney General that a
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b. H.B. 279 Comports with Due Process.

I. The Applicable Analysis Under Federal and State
Substantive Due Process Is the Rational Basis Test.

Roberts, who, according to Mitchell (Compl., | 24), threatened Mitchell to keep
quiet about the abuse, now seeks to escape legal accountability by hiding behind now-
irrelevant statutes of limitations, arguing that 8§ 78B-2-308, as amended by H.B. 279,
cannot revive the claims of Mitchell against him, regardless of the clear intent of the Utah
Legislature. That is not the makings of a “fundamental right.” Hence, any due process
analysis of the current § 78B-2-308 must be according to a rational basis test. See State of
Utah v. Angilau, 2011 UT 3, 1 10, 245 P.3d 745; State v. Candedo, 2010 UT 32, {1 16, 19,
24, 232 P.3d 1008; Judd v. Drezga, 2004 UT 91, § 30, 103 P.3d 135.

il The Amendment to Utah Code Section 78B-2-308 by
H.B. 279 is Rationally Related to the State of Utah’s
Legitimate Interest in Providing Greater Justice for
Victims of Child Sexual Abuse and Holding
Perpetrators Accountable Through the Revival of
Claims of Child Sexual Abuse that Otherwise May
Be Time-Barred.

Utah’s legitimate interest in reviving claims of child sexual abuse is found
compellingly expressed in the statement of legislative findings at Utah Code Section 78B-

2-308(1) and in the statements of the sponsors of House Bill 279. The recognition of that

legitimate interest has not been limited to legislatures and courts.°

statute’s constitutionality has been questioned, as provided by Rule 5.1(b), Fed. R. Civ. P.
or 28 U.S.C. § 2403.

19 For instance, The New York Times made the compelling case for the revival of previously
time-barred claims of child sexual abuse:
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The revival statute is not only rationally related to, but was necessary to promote,
Utah’s interest in providing greater access to justice for victims of child sexual abuse whose
claims were otherwise time-barred by obsolete statutes of limitations. Therefore, the
revival statute is wholly constitutional. See Bernstein, 914 F.2d 1395, 1400 (10th Cir. 1990)
(holding that application of longer statute of limitations after claims were earlier time
barred is constitutional); Wesley Theol. Seminary, 876 F.2d 119, 121 (D.C. Cir. 1989)
(“[B]urden [from retroactive legislation that revives claim previously barred by a statute of
repose] “is met simply by showing that the retroactive application of the legislation is itself
justified by a rational legislative purpose.” (citation omitted)); McLaughlin, 7 F. Supp. 2d
at 91 (D. Mass. 1998) (holding revival by Congress of previously time-barred claims
complies with due process); Quarry, 53 Cal. 4th at 991 (allowing revival of claims for
sexual abuse where legislature expressed its intention); Doe v. Roman Catholic Archbishop
of Los Angeles, 247 Cal. App. 4th 953, 969 (Cal. App. 2016) (“[O]ur Legislature has the
power to revive expired claims”); Deutsch, 80 Cal. Rptr. 3d at 378-79 (“[I]t has been

established law for over a century that a legislature may revive a civil claim that is barred

Hawaii significantly strengthened its protections against child sexual abuse
last month when Gov. Neil Abercrombie signed a measure extending the
statute of limitations for civil lawsuits filed by child victims. At least as
important, it opens a one-time two-year window to allow victims to file suits
against their abusers even if the time limit had expired under the old law.

Like similar laws in California and Delaware, the Hawaii measure recognizes some
wrenching realities. It can take many years, even decades, before child abuse victims
are emotionally ready to come forward and tell their stories in court.

“More Time For Justice” (Editorial), The New York Times, May 6, 2012 (emphasis added).
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by the statute of limitations.” (citation omitted)); Sheehan, 15 A.3d at 1258-60 (holding
revival of intentional tort claims otherwise time-barred meets due process requirements);
Glock, Inc. v. Harper, 796 S.E.2d 304, 306 (Ga. App. 2017) (“[A] newly-amended statute
of limitations may be retroactively applied to allow an action that was barred under the
previous statute . . . ‘when the language imperatively requires it, or when an examination
of the act as a whole leads to the conclusion that such was the legislative purpose.’
(citation omitted)); Roe, 581 P.2d at 316 (holding revival of time-barred claim to be
constitutional); Shirley, 920 P.2d at 412 (Kan. 1996) (holding statute may, consistent with
due process, revive previously time-barred claim of childhood sexual abuse); Succession
of Younger, (“[A] statute cannot apply retroactively to revive a prescribed cause of action,
absent clear language of the legislature as to the retroactive application of the statute.”
(emphasis added)); Pryber, 296 N.W.2d at 600 (“Federal constitutional law on this issue”
is that “[a]n act of state legislation which has the effect of lifting the bar of a statute of
limitations so as to restore a remedy which has been lost through lapse of time is not per
se violative of the Fourteenth Amendment to the United States Constitution. . . . The same
conclusion obtains as a matter of state constitutional law. .. .”); Inre Individual 35W Bridge
Litig., 806 N.W.2d 820 (Minn. 2011) (holding revival of claim previously barred by statute
of repose, which created a “protectable property right,” met due process requirement
because it was rationally related to a legitimate state interest); Hymowitz, 539 N.E.2d at
1079-80 (holding revival of previously time-barred claims meets federal and state

constitutional muster).
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The constitutional revival statute must be given its intended effect by the courts
because the Utah Legislature clearly expressed its intention that it be applied to revive
previously time-barred civil claims of child sexual abuse.

CONCLUSION

Because the Utah Legislature vividly expressed its intention that the constitutional
revival statute should be applied to revive civil claims for child sexual abuse that were time
barred as of July 1, 2016, the questions certified by the federal court should be answered
in the affirmative.

Respectfully submitted this 7" day of Apgust, 2017:

Ross C. Anderson /Z\t

Attorney for Plaintiff Terry Mitchell
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Utah Code

Effective 5/10/2016

78B-2-308 Legislative findings -- Civil actions for sexual abuse of a child -- Window for
revival of time barred claims.

(1) The Legislature finds that:

(a) child sexual abuse is a crime that hurts the most vulnerable in our society and destroys lives:

(b) research over the last 30 years has shown that it takes decades for children and adults to pull
their lives back together and find the strength to face what happened to them;

(c) often the abuse is compounded by the fact that the perpetrator is a member of the victim's
family and when such abuse comes out, the victim is further stymied by the family's wish to
avoid public embarrassment;

(d) even when the abuse is not committed by a family member, the perpetrator is rarely a
stranger and, if in a position of authority, often brings pressure to bear on the victim to insure
silence;

(e) in 1992, when the Legislature enacted the statute of limitations requiring victims to sue within
four years of majority, society did not understand the long-lasting effects of abuse on the
victim and that it takes decades for the healing necessary for a victim to seek redress;

(f) the Legislature, as the policy-maker for the state, may take into consideration advances in
medical science and understanding in revisiting policies and laws shown to be harmful to the
citizens of this state rather than beneficial; and

(9) the Legislature has the authority to change old laws in the face of new information, and set
new policies within the limits of due process, fairness, and justice.

(2) As used in this section:

(a) "Child" means a person under 18 years of age.

(b) "Discovery" means when a person knows or reasonably should know that the injury or iliness
was caused by the intentional or negligent sexual abuse.

(c) "Injury or illness" means either a physical injury or illness or a psychological injury or illness.
A psychological injury or illness need not be accompanied by physical injury or illness.

(d) "Molestation" means that a person, with the intent to arouse or gratify the sexual desire of any
person:

(i) touches the anus, buttocks, or genitalia of any child, or the breast of a female child;
(if) takes indecent liberties with a child; or
(iii) causes a child to take indecent liberties with the perpetrator or another person.

(e) "Negligently" means a failure to act to prevent the child sexual abuse from further occurring
or to report the child sexual abuse to law enforcement when the adult who could act knows
or reasonably should know of the child sexual abuse and is the victim's parent, stepparent,
adoptive parent, foster parent, legal guardian, ancestor, descendant, brother, sister, uncle,
aunt, first cousin, nephew, niece, grandparent, stepgrandparent, or any person cohabiting in
the child's home.

(f) "Perpetrator” means an individual who has committed an act of sexual abuse.

(g) "Sexual abuse" means acts or attempted acts of sexual intercourse, sodomy, or molestation
by an adult directed towards a child.

(h) " Victim" means an individual who was intentionally or negligently sexually abused. It does
not include individuals whose claims are derived through another individual who was sexually
abused.

(3)

(a) A victim may file a civil action against a perpetrator for intentional or negligent sexual abuse

suffered as a child at any time.
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(b) A victim may file a civil action against a non-perpetrator for intentional or negligent sexual
abuse suffered as a child:
(i) within four years after the person attains the age of 18 years; or
(ii) if a victim discovers sexual abuse only after attaining the age of 18 years, that person may
bring a civil action for such sexual abuse within four years after discovery of the sexual
abuse, whichever period expires later.

(4) The victim need not establish which act in a series of continuing sexual abuse incidents caused
the injury complained of, but may compute the date of discovery from the date of discovery of
the last act by the same perpetrator which is part of a common scheme or plan of sexual abuse.

(5) The knowledge of a custodial parent or guardian may not be imputed to a person under the age
of 18 years.

(6) A civil action may be brought only against a living person who:

(a) intentionally perpetrated the sexual abuse;

(b) would be criminally responsible for the sexual abuse in accordance with Section 76-2-202; or

(c) negligently permitted the sexual abuse to occur.

(7) A civil action against a person listed in Subsection (6)(a) or (b) for sexual abuse that was time
barred as of July 1, 2016, may be brought within 35 years of the victim's 18th birthday, or within
three years of the effective date of this Subsection (7), whichever is longer.

(8) A civil action may not be brought as provided in Subsection (7) for:

(a) any claim that has been litigated to finality on the merits in a court of competent jurisdiction
prior to July 1, 2016, however termination of a prior civil action on the basis of the expiration
of the statute of limitations does not constitute a claim that has been litigated to finality on the
merits; and

(b) any claim where a written settlement agreement was entered into between a victim and a
defendant or perpetrator, unless the settlement agreement was the result of fraud, duress, or
unconscionability. There is a rebuttable presumption that a settlement agreement signed by
the victim when the victim was not represented by an attorney admitted to practice law in this
state at the time of the settlement was the result of fraud, duress, or unconscionability.

Amended by Chapter 379, 2016 General Session
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STATUTE OF LIMITATIONS REFORM AMENDMENTS

2016 GENERAL SESSION
STATE OF UTAH
Chief Sponsor: Ken Ivory

Senate Sponsor: J. Stuart Adams

Cosponsors: Susan Duckworth
Rebecca Chavez-Houck Angela Romero
LONG TITLE

General Description:

This bill provides a window for the revival of civil claims against perpetrators of sexual
abuse of a child.
Highlighted Provisions:

This bill:

» allows child sexual abuse victims to bring a civil action against an alleged
perpetrator even though the statute of limitations has run;

» provides a window of 35 years after attaining 18 years of age to commence an
action; and

» specifies limitations.
Money Appropriated in this Bill:

None
Other Special Clauses:

None
Utah Code Sections Affected:
AMENDS:

78B-2-308, as last amended by Laws of Utah 2015, Chapter 82

Be it enacted by the Legislature of the state of Utah:
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Section 1. Section 78B-2-308 is amended to read:
78B-2-308. Legislative findings -- Civil actions for sexual abuse of a child --
Window for revival of time barred claims.

(1) The Legislature finds that:

(a) child sexual abuse is a crime that hurts the most vulnerable in our society and

destroys lives:
(b) research over the last 30 years has shown that it takes decades for children and

adults to pull their lives back together and find the strength to face what happened to them;

(c) often the abuse is compounded by the fact that the perpetrator is a member of the

victim's family and when such abuse comes out, the victim is further stymied by the family's

wish to avoid public embarrassment;

(d) even when the abuse is not committed by a family member, the perpetrator is rarely

a stranger and, if in a position of authority, often brings pressure to bear on the victim to insure

silence;

(e) in 1992, when the Legislature enacted the statute of limitations requiring victims to

sue within four years of majority, society did not understand the long-lasting effects of abuse

on the victim and that it takes decades for the healing necessary for a victim to seek redress:

(f) the Legislature, as the policy-maker for the state, may take into consideration

advances in medical science and understanding in revisitine policies and laws shown to be

harmful to the citizens of this state rather than beneficial: and

(g) the Legislature has the authority to change old laws in the face of new information.

and set new policies within the limits of due process, fairmess, and justice.

[€5] (2) Asused in this section:

(a) "Child" means a person under 18 years of age.

(b) "Discovery" means when a person knows or reasonably should know that the injury
or illness was caused by the intentional or negligent sexual abuse.

(¢) "Injury or illness" means either a physical injury or illness or a psychological injury

or illness. A psychological injury or illness need not be accompanied by physical injury or
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1lIness.

(d) "Molestation" means [touching] that a person, with the intent to arouse or gratify

the sexual desire of any person:

(i) touches the anus, buttocks, or genitalia of any child, or the breast of a female child
[youngertharmrH-yearsof age; orotherwisctaking];

(1) takes indecent liberties with a child[;]; or [eatsing]

(i11) causes a child to take indecent liberties with the perpetrator or another[—with-the
intentto-arousc-or-gratify-the-sexuat-desireof-any] person.

(e) "Negligently" means a failure to act to prevent the child sexual abuse from further
occurring or to report the child sexual abuse to law enforcement when the adult who could act
knows or reasonably should know of the child sexual abuse and is the victim's ﬁnarent,
stepparent, adoptive parent, foster parent, legal guardian, ancestor, descendant, brother, sister,
uncle, aunt, first cousin, nephew, niece, grandparent, stepgrandparent, or any person cohabiting
in the child's home.

[tg)] (f) "Perpetrator" means an individual who has committed an act of sexual abuse.

[fh)] (g) "Sexual abuse" means acts or attempted acts of sexual intercourse, sodomy, or
molestation by an adult directed towards a child.

(5] (h) "[Person] Victim" means an individual who was intentionally or negligently
sexually abused. It does not include individuals whose claims are derived through another
individual who was sexually abused.

(23] (3) (a) A [persen] victim may file a civil action against a perpetrator for
intentional or negligent sexual abuse suffered as a child at any time.

(b) A [person] victim may file a civil action against a non-perpetrator for intentional or
negligent sexual abuse suffered as a child:

(1) within four years after the person attains the age of 18 years; or

(ii) if a [person] victim discovers sexual abuse only after attaining the age of 18 years,
that person may bring a civil action for such sexual abuse within four years after discovery of

the sexual abuse, whichever period expires later.
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[3)] (4) The victim need not establish which act in a series of continuing sexual abuse
incidents caused the injury complained of, but may compute the date of discovery from the date
of discovery of the last act by the same perpetrator which is part of a common scheme or plan
of sexual abuse.

[£9] (5) The knowledge of a custodial parent or guardian may not be imputed to a
person under the age of 18 years.

[€5)] (6) A civil action may be brought only against a living person who:

(a) intentionally perpetrated the sexual abuse;

(b) would be criminally responsible for the sexual abuse in accordance with Section

76-2-202: or

(c) negligently permitted the sexual abuse to occur.

(7) A civil action against a person listed in Subsection (6)(a) or (b) for sexual abuse

that was time barred as of July 1, 2016, may be brought within 35 vears of the victim's 18th

birthday, or within three vears of the effective date of this Subsection (7). whichever is longer.

(8) A civil action may not be brought as provided in Subsection ( 7) for:

(a) any claim that has been litigated to finality on the merits in a court of competent

jurisdiction prior to July 1, 2016, however termination of a prior civil action on the basis of the

expiration of the statute of limitations does not constitute a claim that has been litigated to

finality on the merits; and

(b) any claim where a written settlement agreement was entered into between a victim

and a defendant or perpetrator, unless the settlement agreement was the result of fraud, duress,

or unconscionability. There is a rebuttable presumption that a settlement agreement signed by

the victim when the victim was not represented by an attorney admitted to practice law in this

state at the time of the settlement was the result of fraud, duress, or unconscionability.
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Case 2:16-cv-00843-EJF Document 37 Filed 06/01/17 Page 1 of 6

IN THE UNITED STATES DISTRICT COURT
DISTRICT OF UTAH, CENTRAL DIVISION

TERRY MITCHELL,
ORDER OF CERTIFICATION TO UTAH

Plaintiff, SUPREME COURT
V. Case No. 2:16-cv-00843-EJF
RICHARD WARREN ROBERTS, Magistrate Judge Evelyn J. Furse
Defendant.

Defendant Richard W. Roberts filed a Motion to Dismiss this case based on a statute
of limitations defense. (Def. Richard W. Roberts’ Mot. to Dismiss the Compl., ECF No. 9.)
This Court found that Utah law regarding retroactive operation of statutes remains unclear in

light of possibly conflicting statements in State v. Apotex Corp., 2012 UT 36, 163-67, 282

P.3d 66, and Waddoups v. Noorda, 2013 UT 64, 1 8, 321 P.3d 1108, as further explained in

the attached Memorandum Decision and Order to Submit Proposed Question for
Certification, April 21, 2017. To clarify the existing law, the Court hereby CERTIFIES, under
Rule 41 of the Utah Rules of Appellate Procedure, the following questions to the Utah

Supreme Court:

1. Can the Utah Legislature expressly revive time-barred claims through a
statute?

2. Specifically, does the language of Utah Code section 78B—2-308(7),
expressly reviving claims for child sexual abuse that were barred by the
previously applicable statute of limitations as of July 1, 2016, make



Case 2:16-cv-00843-EJF Document 37 Filed 06/01/17 Page 2 of 6

unnecessary the analysis of whether the change enlarges or eliminates
vested rights?

The Court ORDERS the Clerk of the United States District Court to transmit a copy
of this certification to the parties and shall submit to the Utah Supreme Court a certified
copy of this certification. Should the Utah Supreme Court determine that it requires any
portion of the record, this Court orders the Clerk of the United States District Court to

transmit the requested documents.

DATED this 1st day of June, 2017.

BY THE COURT:

&x«t«m\/%

EVELYN 3. FURS
United States Maglstrate Judge
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IN THE UNITED STATES DISTRICT COURT
DISTRICT OF UTAH, CENTRAL DIVISION

TERRY MITCHELL,
MEMORANDUM DECISION AND

Plaintiff, ORDER TO SUBMIT PROPOSED

QUESTION FOR CERTIFICATION
V.
Case No. 2:16-cv-00843-EJF
RICHARD WARREN ROBERTS,
Magistrate Judge Evelyn J. Furse
Defendant.

Defendant Richard Warren Roberts moves the Court’ to dismiss Plaintiff Terry
Mitchell’s Complaint under Rule 12(b)(6) of the Federal Rules of Civil Procedure for failure to
state a claim upon which this Court can grant relief. (Def. Richard W. Roberts’ Mot. to Dismiss
the Compl. (“Mot.”), ECF No. 9.) Mr. Roberts argues the statute of limitations bars Ms.
Mitchell’s claims. (Mot. 2, ECF No. 9.) Ms. Mitchell maintains Utah Code section 78B-2-308
as amended on May 10, 2016 revives her time-barred claims. (Pl.’s Mem. in Opp’n to Mot. to
Dismiss (“Opp’n”) 2, ECF No. 12.) Having reviewed the parties’ briefing on Mr. Roberts’s
Motion to Dismiss, the Court concludes Utah law remains unclear as to whether the legislature
may expressly revive time-barred claims. Accordingly, this Court finds certification of the state
law questions presented by this case to the Utah Supreme Court pursuant to Rule 41 of the Utah

Rules of Appellate Procedure appropriate.

! The parties have consented to proceed before the undersigned Magistrate Judge in accordance
with 28 U.S.C. § 636(c) and Federal Rule of Civil Procedure 73. (ECF No. 22.)

1
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Mr. Roberts cites State v. Apotex Corp., 2012 UT 36, 282 P.3d 66, for the proposition
that the legislature cannot expressly revive time-barred claims. (Mot. 10, ECF No. 9.) However,
in Apotex, the Utah Supreme Court did not address whether the statute in question contained an
express declaration of retroactivity, despite the State’s raising the issue. 2012 UT 36, | 63-67.

Historically, Utah courts have considered “[t]Jwo rules of statutory construction . . .
relevant to” retroactive operation. Evans & Sutherland Computer Corp. v. Utah State Tax
Comm’n, 953 P.2d 435, 437 (Utah 1997). “One is the ‘long-standing rule of statutory
construction that a legislative enactment which alters the substantive law . . . will not be read to
operate retrospectively unless the legislature has clearly expressed that intention.”” 1d. (quoting
Madsen v. Borthick, 769 P.2d 245, 253 (Utah 1998)). “The second relevant rule of statutory
construction, which is often referred to as an exception to the first, permits retroactive
application ‘where a statute changes only procedural law by providing a different mode or form
of procedure for enforcing substantive rights” without enlarging or eliminating vested rights.’”
Id. at 437-38 (quoting Roark v. Crabtree, 893 P.2d 1058, 1062 (Utah 1995)). “Traditionally,
[the Utah Supreme Court has] begun [its] analysis by applying the first rule of statutory
construction: Only when [it] conclude[s] that retroactive application is not permitted under that
rule do[es] [it] consider whether the second rule of construction permits retroactive operation.”
Id. at 438.

Whether the Apotex decision abrogated the two-part test or merely skipped the first part
of the test because the statute in question did not necessarily include a clear statement of
retroactivity remains unclear. Because Utah Code section 78B-2-308(7) expressly authorizes
retroactive application, the first part of the traditional test would apply, and the Court would not

consider whether the retroactive application affects vested rights. Therefore, whether the Utah
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Supreme Court intended to abandon the first part of the test becomes central to the determination
of this case.

Further, the Utah Supreme Court reiterated the two-part test one year after Apotex in
Waddoups v. Noorda, 2013 UT 64, 321 P.3d 1108, making the effect of Apotex on the two-part
test even more in doubt. In Waddoups, the court states that “[I]aws that ‘enlarge, eliminate, or
destroy vested or contractual rights’ are substantive and are barred from retroactive application
absent express legislative intent.” 2013 UT 64, 1 8, (quoting Brown & Root Indus. Serv. v.
Indus. Comm’n, 947 P.2d 671, 675 (Utah 1997)). However, the Utah Supreme Court did not
apply the first part of the traditional test because the statute at issue did not expressly address
retroactivity. Id. 11 9-10. Thus, the statement of the first part of the test remains dicta. Further,
the court never mentions Apotex. Accordingly, this Court finds the applicable state of the law
uncertain.

Under Utah Rule of Appellate Procedure 41(a), “[t]he Utah Supreme Court may answer a
question of Utah law certified to it by a court of the United States . . . if the state of the law of
Utah applicable to a proceeding before the certifying court is uncertain.” The Court ORDERS
the parties to file a proposed *“question [or questions] of law to be answered” by the Utah
Supreme Court. Utah R. App. P. 41(c)(1)(A). The parties shall submit either a stipulated
question(s) or individual proposed questions within fourteen (14) days from the date of this
Order. Within fourteen (14) days from the date of that filing, counsel should file any opposition
to the framing of the proposed question or questions filed by opposing counsel if the parties

cannot reach a stipulation.

*
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DATED this 21st day of April, 2017.
BY THE COURT:

United States Magistrate Judge




Addendum No. 4



Case 2:16-cv-00843-EJF Document 29 Filed 04/24/17 Page 1 of 4

IN THE UNITED STATES DISTRICT COURT
DISTRICT OF UTAH, CENTRAL DIVISION

TERRY MITCHELL,
MEMORANDUM DECISION AND

Plaintiff, ORDER TO SUBMIT PROPOSED

QUESTION FOR CERTIFICATION
V.
Case No. 2:16-cv-00843-EJF
RICHARD WARREN ROBERTS,
Magistrate Judge Evelyn J. Furse
Defendant.

Defendant Richard Warren Roberts moves the Court’ to dismiss Plaintiff Terry
Mitchell’s Complaint under Rule 12(b)(6) of the Federal Rules of Civil Procedure for failure to
state a claim upon which this Court can grant relief. (Def. Richard W. Roberts’ Mot. to Dismiss
the Compl. (“Mot.”), ECF No. 9.) Mr. Roberts argues the statute of limitations bars Ms.
Mitchell’s claims. (Mot. 2, ECF No. 9.) Ms. Mitchell maintains Utah Code section 78B-2-308
as amended on May 10, 2016 revives her time-barred claims. (Pl.’s Mem. in Opp’n to Mot. to
Dismiss (“Opp’n”) 2, ECF No. 12.) Having reviewed the parties’ briefing on Mr. Roberts’s
Motion to Dismiss, the Court concludes Utah law remains unclear as to whether the legislature
may expressly revive time-barred claims. Accordingly, this Court finds certification of the state
law questions presented by this case to the Utah Supreme Court pursuant to Rule 41 of the Utah

Rules of Appellate Procedure appropriate.

! The parties have consented to proceed before the undersigned Magistrate Judge in accordance
with 28 U.S.C. § 636(c) and Federal Rule of Civil Procedure 73. (ECF No. 22.)

1
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Mr. Roberts cites State v. Apotex Corp., 2012 UT 36, 282 P.3d 66, for the proposition
that the legislature cannot expressly revive time-barred claims. (Mot. 10, ECF No. 9.) However,
in Apotex, the Utah Supreme Court did not address whether the statute in question contained an
express declaration of retroactivity, despite the State’s raising the issue. 2012 UT 36, | 63-67.

Historically, Utah courts have considered “[t]Jwo rules of statutory construction . . .
relevant to” retroactive operation. Evans & Sutherland Computer Corp. v. Utah State Tax
Comm’n, 953 P.2d 435, 437 (Utah 1997). “One is the ‘long-standing rule of statutory
construction that a legislative enactment which alters the substantive law . . . will not be read to
operate retrospectively unless the legislature has clearly expressed that intention.”” 1d. (quoting
Madsen v. Borthick, 769 P.2d 245, 253 (Utah 1998)). “The second relevant rule of statutory
construction, which is often referred to as an exception to the first, permits retroactive
application ‘where a statute changes only procedural law by providing a different mode or form
of procedure for enforcing substantive rights” without enlarging or eliminating vested rights.’”
Id. at 437-38 (quoting Roark v. Crabtree, 893 P.2d 1058, 1062 (Utah 1995)). “Traditionally,
[the Utah Supreme Court has] begun [its] analysis by applying the first rule of statutory
construction: Only when [it] conclude[s] that retroactive application is not permitted under that
rule do[es] [it] consider whether the second rule of construction permits retroactive operation.”
Id. at 438.

Whether the Apotex decision abrogated the two-part test or merely skipped the first part
of the test because the statute in question did not necessarily include a clear statement of
retroactivity remains unclear. Because Utah Code section 78B-2-308(7) expressly authorizes
retroactive application, the first part of the traditional test would apply, and the Court would not

consider whether the retroactive application affects vested rights. Therefore, whether the Utah
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Supreme Court intended to abandon the first part of the test becomes central to the determination
of this case.

Further, the Utah Supreme Court reiterated the two-part test one year after Apotex in
Waddoups v. Noorda, 2013 UT 64, 321 P.3d 1108, making the effect of Apotex on the two-part
test even more in doubt. In Waddoups, the court states that “[I]aws that ‘enlarge, eliminate, or
destroy vested or contractual rights’ are substantive and are barred from retroactive application
absent express legislative intent.” 2013 UT 64, 1 8, (quoting Brown & Root Indus. Serv. v.
Indus. Comm’n, 947 P.2d 671, 675 (Utah 1997)). However, the Utah Supreme Court did not
apply the first part of the traditional test because the statute at issue did not expressly address
retroactivity. Id. 11 9-10. Thus, the statement of the first part of the test remains dicta. Further,
the court never mentions Apotex. Accordingly, this Court finds the applicable state of the law
uncertain.

Under Utah Rule of Appellate Procedure 41(a), “[t]he Utah Supreme Court may answer a
question of Utah law certified to it by a court of the United States . . . if the state of the law of
Utah applicable to a proceeding before the certifying court is uncertain.” The Court ORDERS
the parties to file a proposed *“question [or questions] of law to be answered” by the Utah
Supreme Court. Utah R. App. P. 41(c)(1)(A). The parties shall submit either a stipulated
question(s) or individual proposed questions within fourteen (14) days from the date of this
Order. Within fourteen (14) days from the date of that filing, counsel should file any opposition
to the framing of the proposed question or questions filed by opposing counsel if the parties

cannot reach a stipulation.

*
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DATED this 21st day of April, 2017.
BY THE COURT:

United States Magistrate Judge
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The Order of the Court is stated below:
Dated: June 13, 2017 /s ThomasR. Lee
10:05:06 PM Associate Chigf Justice

IN THE SUPREME COURT OF THE STATE OF UTAH

---00000---
Terry Mitchell,
Appellant, ORDER
v Appellate Case No. 20170447-SC
Richard Warren Roberts, Federal Case No. 2:16-cv-00843-EJF
Appellee. e

This matter is before the Utah Supreme Court upon the Certification of Question of
State Law to this Court by the United States District Court for the District of Utah.

The certification is granted. The Utah Supreme Court accepts the following question
certified to it:

1. Can the Utah Legislature expressly revive time-barred claims through a statute?

2. Specifically, does the language of Utah Code section 78B-2-308(7), expressly reviving
claims for child sexual abuse that were barred by the previously applicable statute of
limitations as of July 1, 2016, make unnecessary the analysis of whether the change
enlarges of eliminates vested rights?

The certifying court has not filed any portion of its record in this matter with the
Supreme Court. Within fourteen days of the date of receipt of this order, counsel for the
parties shall advise this Court as to what portions of the record they believe necessary
for consideration of the certified question.

Following the expiration of the fourteen days, this Court will request those portions of
the record from the United States District Court and provide notice to the parties as to a
briefing schedule.

Page 1 of 2
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INTRODUCTION

Defendant Richard Roberts (“Roberts™), for his own self-gratification, caused untold
tragedy by—as he has admitted'—engaging in child sex abuse® with Plaintiff Terry Mitchell
(“Mitchell”). He abhorrently and immorally abused his position of trust as a prosecutor for the
United States Department of Justice by sexually abusing Mitchell, a 16-year-old witness in a case
Roberts prosecuted against Joseph Paul Franklin (“Franklin’), the killer of Mitchell’s two friends.

Now, Roberts seeks to avoid accountability and any semblance of justice for Mitchell,
arguing that Mitchell’s claims are barred by statutes of limitations, notwithstanding that the Utah
Legislature expressly revived claims for child sexual abuse that otherwise would be time-barred.

Remarkably, Roberts, formerly Chief Judge of the United States District Court for the
District of Columbia, asserts that this Court can simply disregard constitutional laws passed by the
legislative branch. That is a call for an unconstitutional judicial veto of legislation completely at
odds with the separation of powers among the three branches of government and the system of

checks and balances underlying a constitutional republic.

! Defendant Richard W. Roberts’ Motion to Dismiss the Complaint (“Roberts’s Motion”), at 4.
Defendant admits to an “intimate” relationship with Mitchell when he was a Department of Justice
Prosecutor and when Mitchell was a 16-year-old witness in a case Roberts was prosecuting.

2 Roberts and his lawyers seek to downplay his sexual misconduct with Mitchell when she was a
young girl and a witness in a case he was prosecuting. He and his counsel characterize his sexual
abuse of a sixteen-year-old girl who testified in a case Roberts was prosecuting as being
“consensual” (Roberts’s Motion at 4) and simply a “bad lapse in judgment.” See, e.g., Carrie
Johnson, “Federal Judge Retires As ‘Bad Lapse in Judgment’ With 16-Year-Old Surfaces,” NPR,
March 18, 2016, found at http://www.npr.org/2016/03/18/470852225/federal-judge-retires-as-
bad-lapse-in-judgment-with-16-year-old-surfaces. No matter how Roberts and his legal counsel
seek to trivialize Roberts’s sexual outrages and depraved professional misconduct, each of the
many instances constitutes “sexual abuse” of a “child” within the meaning of Utah Code Ann. §
78B-2-308, as amended by House Bill 279, 2016 General Session, a copy of which is attached as
Appendix “A”.
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Any question in this case about a possible time bar is answered conclusively by the current
version of Utah Code Ann. § 78B-2-308, which revives previously time-barred claims of child
sexual abuse. Instead of meaningfully addressing the effect of that dispositive revival statute,
Roberts relies entirely on statements about statutory construction relevant only when the
Legislature has not expressed an intent about the retroactivity of a statute.

Roberts urges this Court to disregard the statutory revival of Mitchell’s claims clearly
intended to be accomplished by the Utah Legislature.® Such judicial disregard of the Utah
Legislature’s intent would reflect an astounding expansion of the exercise of judicial review, in
which this Court would be substituting its view of the wisdom of legislation for that of the
legislative branch.

Roberts would have this Court (1) ignore the fundamental rule that a previously time-
barred claim can indeed be revived—even if it means enlarging or eliminating “vested rights”—
when the Legislature expresses its intent that such a claim be revived;* and (2) disregard the
statutory findings and the statement of intent expressed by the Utah Legislature that claims such
as Mitchell’s against Roberts, even if previously time-barred by a statute of limitations, be

revived to permit Mitchell to seek justice in the courts for Roberts’s child sexual abuse.

3 Roberts’s Motion, at 8—14.

4 See, e.g., Waddoups v. Noorda, 2013 UT 64, q 6, 8, 321 P.3d 1108, where the Utah Supreme
Court explicitly held that an “exception” to the prohibition against retroactive application of
“[1]aws that ‘enlarge, eliminate, or destroy vested or contractual rights’” is if the Legislature has
expressed its intent that the statute is to be applied retroactively. “‘The intent to have a statute
operate retroactively may be indicated by explicit [statutory] statements’ to that effect, ‘or by clear
and unavoidable implication that the statute operates on events already past.”” Id. 9§ 6 (citations
omitted).
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ARGUMENT

I. IF THE LEGISLATIVE BRANCH EXPRESSES ITS INTENT TO
EXPAND OR ELIMINATE “VESTED” RIGHTS—AS THE UTAH
LEGISLATURE DID IN THE PASSAGE OF HOUSE BILL 279—
THE COURTS MUST GIVE EFFECT TO THE LEGISLATION
UNLESS IT IS UNCONSTITUTIONAL.

If legislation is constitutional, the courts must give effect to the expressed intention of the
Legislature.
We begin, of course, with the presumption that the challenged statute is valid. Its
wisdom is not the concern of the courts; if a challenged action does not violate
the Constitution, it must be sustained:
“Once the meaning of an enactment is discerned and its
constitutionality determined, the judicial process comes to an
end. We do not sit as a committee of review, nor are we vested
with the power of veto.” Tennessee Valley Authority v. Hill, 437
U.S. 153, 194-195 (1978).°
The primary test as to whether constitutional legislation should be applied retroactively,
regardless of whether such application would affect “vested” or “substantive” rights, is whether

the Legislature expressed its intent that the legislation be applied retroactively. If it did, that is the

end of the analysis. If it did not express such an intent, then the courts apply secondary “default”

5 1.N.S. v. Chadha, 462 U.S. 919, 944 (1983) (emphasis added). See also Sinclair Refining Co. v.
Atkinson, 370 U.S. 195, 215 (1962) (“In dealing with problems of interpretation and application
of federal statutes, we have no power to change deliberate choices of legislative policy that
Congress has made within its constitutional powers. Where congressional intent is discernable—
and here it seems crystal clear—we must give effect to that intent.”); Turner v. Staker & Parson
Companies, 2012 UT 30, § 12, 284 P.3d 600 (“When interpreting statutory language, our primary
task is to give effect to the intent of the legislature.”); Horne v. Horne, 737 P.2d 244, 247 (Utah
Ct. App. 1987) (“The Utah Supreme Court has frequently stated that in construing legislative
enactments, courts must give effect to the legislature’s underlying intent.””); Maw v. Lee, 157 P.2d
585, 589 (Utah 1945) (“[1]t is our duty to give effect, if such can be reasonably done, to every
word, clause and sentence of a legislative enactment.”); Utah Light & Traction Co., v. State Tax
Com’n, 68 P.2d 759, 760 (Utah 1937) (“Our duty is to so construe the language of the statute, if
possible, as to give effect to its obvious intention . . .”).

3
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rules of “statutory construction” to determine whether a statute should be applied retroactively—
that is, whether the statute is substantive and whether it affects “vested” rights.

Because courts cannot countermand legislation unless it is unconstitutional, the governing
rule is the same under federal and state law.

When a case implicates a federal statute enacted after the events in suit, the
court’s first task is to determine whether Congress has expressly prescribed
the statute’s proper reach. If Congress has done so, of course, there is no
need to resort to judicial default rules. When, however, the statute contains no
such express command, the court must determine whether the new statute would
have retroactive effect, i.e., whether it would impair rights a party possessed when
he acted, increase a party’s liability for past conduct, or impose new duties with
respect to transactions already completed. If the statute would operate
retroactively, our traditional presumption teaches that it does not govern absent
clear congressional intent favoring such a result.®

If a statute is constitutional, legislative intent trumps any other consideration.

If the legislature has made its intent clear, a court need not even consider
whether the statute should be classified as substantive or procedural. [Citing
Landgraf at 280.] Only if the legislature’s intent is not clear should a court
consider whether the statute is substantive or procedural. See id. at 275-80.
The question then becomes whether the retroactive operation of the statute would
alter the parties’ vested rights. If the parties’ vested rights would be affected, then
the statute is substantive and will not be applied retroactively.’

The Utah Supreme Court has noted repeatedly that the consideration of whether “vested”

or “substantive” rights will be affected by the retroactive application of a statute is relevant solely

¢ Landgraf v. USI Film Products, 511 U.S. 244, 280 (1994) (emphasis added).

7 Boyd Rosene & Assoc., Inc. v. Kansas Municipal Gas Agency, 174 F.3d 1115, 1120 (10th Cir.
1999) (emphasis added). See also Fernandez v. Immigration & Naturalization Service, 113 F.3d
1151, 1153 (10th Cir. 1997) (“Because Congress has not ‘expressly prescribed the ... proper
reach’ of [a statute], we cannot simply read the statute to determine whether it applies to
petitions pending on the date of its enactment. Rather, we must resort to ‘judicial default rules,’
under which there is a presumption against retroactive application of a statute that ‘would impair
rights a party possessed when he acted, increase a party’s liability for past conduct, or impose
new duties with respect to transactions already completed.”” (Citations omitted.)).

4
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to a “rule of statutory construction” that is to be applied only in the absence of an expression of
legislative intent. If the Legislature has expressed its intent that a statute is to be applied
retroactively, that concludes the matter.

For instance, in a case relied on by Roberts (Roberts’s Motion, at 12, 15), State v. Lusk,®
the Utah Supreme Court simply applied a rule of “statutory construction” relevant only if the
Legislature has not expressed its intent that the statute is to be applied retroactively. Quoting
Madsen v. Borthick,’ the Court in Lusk stated:

It is a long-standing rule of statutory construction that a legislative enactment

which alters the substantive law or affects vested rights will not be read to operate

retrospectively unless the legislature has clearly expressed that intention.'°

Roberts turns the proper statutory analysis on its head,'! seeking to have this Court consider
as the primary, determinative issue whether a statute affects “vested” or “substantive” rights.
Roberts fails to recognize that such an issue is relevant solely with respect to a “default” rule of
“statutory construction” to be applied only when the Legislature has not expressed its intent that

the statute be applied retroactively. As one court has precisely stated the principle, “although courts

often repeat the rule that ‘subsequent extensions of a statutory limitation period will not revive a

$2001 UT 102, 37 P.3d 1103.

9769 P.2d 245, 253 (Utah 1988).

19 State v. Lusk, 2001 UT 102, 927, 37 P.3d 1103 (quotation marks and citation omitted)
(emphasis added). See also Cache County v. Property Tax Div., 922 P.2d 758, 767 (Utah 1996)
(citing the rule of “statutory construction” and noting “[t]he best evidence of the legislature’s
intent is the plain meaning of the statute); Roark v. Crabtree, 893 P.2d 1058, 1061 (Utah 1995),
(describing the “rule of statutory construction” to be applied “unless the legislature has clearly
expressed [the] intention [that a statute is to operate retroactively].””) (Emphasis added.) Roberts
relies heavily upon Roark, Roberts’s Motion, at 7, 9, 12, although Roark clearly provides that
legislative intent as to retroactivity of a statute trumps the rule of statutory construction generally
prohibiting retroactive application of a statute where “vested” rights are involved. Roark v.
Crabtree, 893 P.2d at 1061.

' Roberts’s Motion, at 9—14.
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claim previously barred’, the question remains one of legislative intent.” Roe v. Doe, 581 P.2d 310,
316 (Haw. 1978).?

I1. THIS COURT MUST APPLY UTAH CODE ANN. § 78B-2-308
ACCORDING TO ITS EXPRESS TERMS AND THE CLEARLY
STATED LEGISLATIVE INTENT THAT CLAIMS FOR CHILD
SEXUAL ABUSE THAT WERE PREVIOUSLY TIME-BARRED BE
REVIVED.

12 Roberts erroneously maintains that “Utah is among six states . . . that prohibit the retroactive
expansion of the statute of limitations, to revive an otherwise time-lapsed claim, as an
impermissible deprivation of a vested property right.” Roberts’s Motion, at 12. However, for that
proposition, Roberts curiously cites to Roark, which, diametrically contrary to Roberts’s
contention, affirms that if “the legislature has clearly expressed that intention,” a “legislative
enactment which alters the substantive law or affects vested rights” will indeed “be read to operate
retrospectively.” 893 P.2d at 1061. The conclusion in Roark, declining to apply a statute
retroactively, resulted because of findings by the Court that there was “no express declaration of
retroactivity” in the statute, id., and the legislative history, including a statement by the bill’s co-
sponsor that “[t]his [bill] is not retroactive,” reflected a legislative intention that the bill was to be
applied only prospectively. Id. at 1062.

Exactly the same analysis was provided in Rhodes v. Cannon, 164 S.W. 752, 753-54 (Ark. 1914),
the case primarily relied upon, and misrepresented, by Johnson v. Lilly 823 S.W.2d 883 (Ark.
1992), cited in Roberts’s Motion, 12—13. The court in Johnson entirely ignored the fact that Rhodes
relied on cases holding that expressed legislative intent is controlling. For instance, Rhodes states:
“It is a sound rule of construction that a statute should have a prospective operation only, unless
its terms show clearly a legislative intention that it should operate retrospectively.” 164 S.W.
at 754 (quoting Fayetteville B. & L. Ass’nv. Bowlin, 63 Ark. 573, 39 S.W. 1046 (1897) (emphasis
added)).

Roberts also cites to Overmiller v. D.E. Horn & Co., 159 A.2d 245, 24749 (Pa. Super. Ct. 1960)
(Roberts’s Motion, at 13) for the purported proposition that a time-barred claim cannot be revived
by statute. However, Overmiller actually repeats at least twice the general rule that legislative
intent supersedes the rule of statutory construction regarding retroactivity. 1d. at 248. (“No law
shall be construed to be retroactive unless clearly and manifestly so intended by the
Legislature.”) (inside quotation marks and citations omitted) (emphasis added). Overmiller
equivocally notes that “had the legislature made any such attempt [to revive claims which had been
barred] there is authority to indicate that it would be unconstitutional.” Id. at 250. That statement
is based on Stewart v. Keyes, 295 U.S. 403 (1935), a case dealing merely with whether the lifting
of the bar of a statute of limitations in “an attempt arbitrarily to take [real or personal] property
from one having a perfect title and to subject it to an extinguished claim of another” would be “to
deprive him of his property without due process of law.” Id. at 417. Of course, that case is wholly
inapposite to this matter.
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The Utah Legislature could not have made any clearer that previously time-barred claims
of sexual abuse of a child are to be revived for a period of 35 years after the victim’s eighteenth
birthday or three years after the effective date of House Bill 279 (May 10, 2016), whichever is
latest. Hence, the courts are duty-bound under our system of separation of power and checks and
balances to apply the law as intended and unequivocally expressed by the Utah Legislature.

A. Utah Courts Apply a Statute Retroactively If (1) There Is a Clear
Expression of Legislative Intent That the Statute Is to Be Applied
Retroactively or (2) The Statute Is Procedural and Does Not Affect
Vested Rights.

The Utah Legislature has supplied the following rule regarding whether a statute is to be
applied retroactively:

A provision of the Utah Code is not retroactive, unless the provision is expressly
declared to be retroactive.

Consistent with that rule, Utah’s appellate courts have reiterated many times over the
course of more than a century that statutes are to be applied retroactively if the Legislature has
made clear its intent the statutes are to be retroactively applied.

“It is a long-standing rule of statutory construction that a legislative enactment
which alters the substantive law or affects vested rights will not be read to
operate retrospectively unless the legislature has clearly expressed that
intention.” Madsen v. Borthick, 769 P.2d 245, 253 (Utah 1988), accord Evans &
Sutherland Computer Corp. v. State Tax Comm’n, 953 P.2d 435, 437 (Utah 1997);
Roark v. Crabtree, 893 P.2d 1058, 1061 (Utah 1995). Nevertheless, where such
specific legislative intent is absent, a statute may be applied retroactively if it is
procedural in nature and does not enlarge or eliminate vested rights. Evans &
Sutherland, 953 P.2d at 437-38; see also Brown & Root Indus. Serv. v. Indus.
Comm’n, 947 P.2d 671, 675 (Utah 1997), State ex rel. Kirby v. Jacoby, 1999 UT
App 52,910,975 P.2d 939.1*

13 Utah Code Ann. § 68-3-3 (emphasis added).
14 State v. Lusk, 2001 UT 102, 927, 37 P.3d 1103 (emphasis added).

7
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The two alternative rules of “statutory construction” were described by the Utah Supreme
Court as follows:

Two rules of statutory construction are relevant to our assessment. One is the
“long-standing rule of statutory construction that a legislative enactment which
alters the substantive law . . . will not be read to operate retrospectively unless the
legislature has clearly expressed that intention.” [Citing Madsen v. Borthick, 769
P.2d at 253]; see also Utah Code Ann. § 68-3-3. The intent to have a statute
operate retroactively may be indicated by explicit statements that the statute
should be applied retroactively . . . or by clear and unavoidable implication
that the statute operates on events already past. See 82 C.J.S. Statutes § 414
(1953). The second relevant rule of statutory construction, which is often referred
to as an exception to the first, permits retroactive application “‘where a statute
changes only procedural law by providing a different mode or form of procedure
for enforcing substantive rights’” without enlarging or eliminating vested rights.
Roark v. Crabtree, 893 P.2d 1058, 1062 (Utah 1995) (quoting Pilcher v. State, 663
P.2d 450, 455 (Utah 1983)) (additional citations omitted). '’

15 Evans & Sutherland Computer Corp. v. Utah State Tax Comm’n, 953 P.2d 435, 437-38 (Utah
1998) (emphasis added). See also State of Utah v. Jacoby, 1999 UT App 52, § 10, 975 P.2d 939
(“A statute is presumed to be prospective and will not be applied retroactively in the absence of
clear legislative intent . . . or [unless] it is procedural in nature and does not enlarge or eliminate
vested rights.”); Brown & Root Indus. Serv. v. Indus. Comm’n, 947 P.2d 671, 675 (Utah 1997)
(“The general rule is that statutes are not applied retroactively unless retroactive application is
expressly provided for by the legislature.” (Emphasis added.)); Union Pac. R. Co. v. Trustees,
Inc., 329 P.2d 398, 399 (Utah 1958) (“As to any statutory question, Utah’s policy demands the
inclusion of an express authorization to justify any retrospective application of a statute.”
(Emphasis added.)); McCarrey v. Utah State Teachers’ Retirement Bd., 177 P.2d 725, 726 (Utah
1947) (“As said in 50 Am.Jur. 494, Statutes, Section 478: ‘The question whether a statute operates
retrospectively, or prospectively only, is one of legislative intent. . . . [T]he general rule is that
[statutes] are to be . . . construed [prospectively] . . . where the intention of the legislature to
make the statute retroactive is not stated in express terms, or clearly, explicitly, positively,
unequivocally, unmistakably, and unambiguously shown by necessary implication or terms which
permit no other meaning to be annexed to them, preclude all question in regard thereto, and leave
no reasonable doubt thereof.”” (Emphasis added.)); In re Ingraham’s Estate, 148 P.2d 340, 341
(Utah 1944) (“Constitutions, as well as statutes, should operate prospectively only, unless the
words employed show a clear intention that they should have a retroactive effect.” (Citing
Mercur Gold Mining & Milling Co. v. Spry, County Collector, 16 Utah 222, 52 P.382, 284 (Utah
1898) (Emphasis added.)); Ireland v. Mackintosh, 22 Utah 296, 61 P. 901, 902 (1900) (“the object
which the statute was passed to attain should be kept in view, and the construction which will
most effectually accomplish the purpose of the statute should be adopted."(Emphasis added.))
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Roberts relies heavily upon State of Utah v. Apotex,'® where the Utah Supreme Court
misleadingly stated “that once a cause of action expires, it may not be revived by statutory
enactment”!” and, citing (incompletely) to Roark v. Crabtree,'® that “after a cause of action has
become barred by the statute of limitations the defendant has a vested right to rely on that statute
as a defense . . . which cannot be taken away by legislation . . . or by affirmative act, such as
lengthening of the limitation period.”!® In Apotex, the Utah Supreme Court ignored the primary
test to be applied in determining whether a statute is to be applied retroactively—that is, whether
the Legislature has clearly expressed its intent that the statute shall be applied retroactively.

In Roark v. Crabtree, the Utah Supreme Court, under a section of the opinion— completely
ignored in Apotex—entitled “Legislative Intent,” 2 noted that a “legislative enactment which alters
the substantive law or affects vested rights” will be applied retroactively if “the legislature has
clearly expressed that intention.” However, the Court found the statute under consideration in
Roark “contains no express declaration of retroactivity” and “an examination of the legislative
history of [the statute] reveals that the legislature did not intend for this section to apply
retroactively.”?! Then, under a section of the opinion entitled “The Nature of Section 78-12-
25.1,”%% the Court continued to the next, completely different, secondary “default” test for

determining if the statute should be applied retroactively. That test is an inquiry into whether the

162012 UT 36, 282 P.3d 66.

171d. q 64.

18893 P.2d at 1063.

19 State of Utah v. Apotex, 2012 UT 36, § 67, 282 P.3d 66.
20893 P.2d at 1061.

2.

22 1d. at 1062.
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statute is procedural or substantive in nature and whether a vested right would be affected.?

In a more recent opinion than Apotex, the Utah Supreme Court answered a question
certified by the United States District Court for the District of Utah regarding retroactive
application of statutes in Waddoups v. Noorda.?* There the Court described “a single exception”
to the “statutory bar against the retroactive application of newly codified laws.”?® The Utah
Supreme Court reiterated the two established, dispositive tests to be applied: First, even where
“vested or contractual rights” are enlarged, eliminated, or destroyed, retroactive effect is to be
given a statute if the Legislature expressly declares the statute is to be retroactive.?® ““The intent
to have a statute operate retroactively may be indicated by explicit [statutory] statements’ to that
effect, ‘or by clear and unavoidable implication that the statute operates on events already past.””?’
Second, the Court stated as follows:

Laws that “enlarge, eliminate, or destroy vested or contractual rights” are

substantive and are barred from retroactive application absent express legislative

intent. However, laws which merely pertain[ ] to and prescribe[ ] the practice and

procedure or the legal machinery by which the substantive law is determined or
made effective” are procedural and “may be given retrospective effect.”?®

2 d.

242013 UT 64, 321 P.3d 1108.

2 1d. 9 6.

26 d.

271d. (citing Evans & Sutherland Computer Corp. v. Utah State Tax Comm’n, 953 P.2d 435, 437
(Utah 1997)).

281d. 9 8 (emphasis added). See also Wasatch County v. Okelberry, 2015 UT App 192, 357 P.3d
586, where the Utah Court of Appeals set forth the identical primary rule—that “an amendment
applies retroactively if ‘the provision is expressly declared to be retroactive’ (citing Utah Code
Ann. § 68—-3-3)—and referred to a “narrow, judge-made exception to the retroactivity ban” not
applicable here. 1d. § 17.

10
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The Utah Supreme Court described the primary role of the courts in interpreting statutes:

When we interpret statutes, our primary goal is to give effect to the legislature’s
intent in light of the purpose the statute was meant to achieve.?

Consistent with the courts’ circumscribed role in interpreting, and not making, statutory
law, the courts must give retroactive effect to constitutional statutes reviving claims previously
time-barred if the Legislature has made clear that result was intended by it. Since the only purpose
and expressed intent of House Bill 279 was to provide a window of time in which previously time-
barred claims of child sexual abuse would be revived, that effect must be honored by this Court.

1. The Utah Legislature Unambiguously Expressed Its Intent in the Text of
the Statute That Claims for Sexual Abuse, Time-Barred as of July 1, 2016,
Are to Be Revived.

House Bill 2793 amended Utah Code Ann. § 78B-2-3083! to read, in part, as follows:

(1) The Legislature finds that:

(a) child sexual abuse is a crime that hurts the most vulnerable in our society and
destroys lives;

(b) research over the last 30 years has shown that it takes decades for children and
adults to pull their lives back together and find the strength to face what
happened to them;

(c) often the abuse is compounded by the fact that the perpetrator is a member of
the victim’s family and when such abuse comes out, the victim is further
stymied by the family’s wish to avoid public embarrassment;

(d) even when the abuse is not committed by a family member, the perpetrator is
rarely a stranger and, if in a position of authority, often brings pressure to bear
on the victim to insure silence;

(e) in 1992, when the Legislature enacted the statute of limitations requiring
victims to sue within four years of majority, society did not understand the long-
lasting effects of abuse on the victim and that it take decades for the healing
necessary for a victim to seek redress;

29 Evans v. State, 963 P.2d 177, 184 (Utah 1998).

30 A copy of House Bill 279, Substitute 2 (General Session 2016), is attached hereto as Appendix
CCB,’.

31 A copy of current Utah Code Ann. § 78B-2-308, as amended by H.B. 279, 2016 General Session,
is attached hereto as Appendix “A”.

11
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(f) the Legislature, as the policy-maker for the state, may take into consideration
advances in medical science and understanding in revisiting policies and laws
shown to be harmful to the citizens of this state rather than beneficial; and

(g) the Legislature has the authority to change old laws in the face of new
information, and set new policies within the limits of due process, fairness, and
justice.

* * *
(6) A civil action may be brought only against a living person who:

(a) intentionally perpetrated the sexual abuse;

(b) would be criminally responsible for the sexual abuse in accordance with Section

76-2-202; or

(c) negligently permitted the sexual abuse to occur.

(7) A civil action against a person listed in Subsection (6)(a) or (b) for sexual
abuse that was time barred as of July 1, 2016, may be brought within 35 years of
the victim’s 18" birthday, or within three years of the effective date of this
Subsection (7), whichever is longer. (Emphasis added.)

There can be no clearer statement of legislative intent than in House Bill 279 that a statute
is intended to revive claims that were previously time-barred. Reinforcing that clear expression of
intent is the title of § 78B-2-308: “Window for revival of time barred claims.” “The title of a statute
is not part of the text of a statute, and absent ambiguity, it is generally not used to determine a
statute’s intent. However, it is persuasive and can ‘aid in ascertaining [the statute’s] correct
interpretation and application.’”

In short, the unambiguous, unquestionable legislative intent, which must be given effect
by the courts, is that if a person’s claim that he/she was a victim of “sexual abuse”—defined as
“acts or attempted acts of sexual intercourse, sodomy or molestation by an adult directed toward a

9933

child,” where “child” is defined as “a person under 18 years of age,””>—has been time-barred, it

is revived until “within 35 years of the victim’s 18" birthday or within three years of the effective

32 State v. Gallegos, 2007 UT 81, 9 16, 171 P.3d 426 (citing Funk v. State Tax Comm’n, 839 P.2d
818, 820 (Utah 1992) and Young v. Barney, 433 P.2d 846, 847 (Utah 1967)) (alteration in original).
33 Utah Code Ann. § 78B-2-308(2)(g) and (a), respectively.

12
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date” of the statute (May 10, 2016), “whichever is longer.”>*

2. Consistent with the Text of the Current Statute of Limitations, The
Legislative History of the Recent Amendment, as Well as a Public Video
by Advocates for H.B. 279, Makes Clear the Utah Legislature Intended
That Previously Time-Barred Claims of Child Sexual Abuse Are to Be
Revived.

The legislative history of House Bill 279, amending Utah Code Ann. § 78B-2-308, leaves
no doubt about the intent of the Utah Legislature in enacting the bill to revive previously time-
barred claims involving sexual abuse of people under 18 years of age.

During the House Floor Debate on House Bill 279 (Substitute 2), on February 26, 2016,
one of the sponsors of the bill, Representative Ken Ivory, stated, in part, as follows:

This year we intend with HB 279 to move into the “good” category nationally in
how we protect children from this heinous act of the sexual abuse of children.

What HB 277 did in eliminating the statute of limitations forward, created
a limitation that as of March 23, 2015, anyone that was 22 or younger has no statute
of limitations for sexual abuse of children. Anyone that was 22 years old and one
day was still barred by time from bringing their claims.

We thought last year that that was enough. We thought that if we protected
children going forward, we thought that going forward that would be a good step
for the future. And, colleagues, after we passed that bill, I got calls almost every
week, agonizing calls from all over our state, all over the nation in fact, from people
who had lived in Utah as children, and they would tell me their horrifying story of
their experiences as a child and then they would ask, “Does this 277 help me?” And
I would ask them, “How old were you on March 23, 2015?” And, invariably, they
were older than 22. And I would have to say, “No, I’'m sorry. HB 277 does not help
you.”

I received calls like that every week, several times a week throughout the

last year until November. I received a call from a woman in St. George who had a

34 Utah Code Ann. § 78B-2-308(7).

35 The House Floor Debate on February 26, 2016 on House Bill 279 (Substitute 2) can be viewed
and heard by clicking on “HB279S2” on the left column on the page found at
http://utahlegislature.granicus.com/MediaPlayer.php?clip 1d=19980&meta 1d=622136. A
transcript of that House Floor Debate is attached as Exhibit “1” to the Declaration of Linda Nelford
(“Nelford Declaration™), attached hereto as Appendix “C”.
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horrifying experience of her being abused, sexually abused, as a child and she asked
the same question: “Does it help me?” And I said, “No, I'm sorry. . . and . . . and
... but it will.” And I immediately called leg. counsel and opened the file for HB
279.

What we’ve seen throughout the nation, we’ve seen states opening what
they call “windows,” reviving the statute of limitations for these claims for a
specific reason. What we’ve learned scientifically that we didn’t know is that
it takes decades for victims of sexual abuse of children to be able to process the
shame, the embarrassment, the intimidation, the threats that were imposed
upon them as children to be able to process and come forward and disclose the
claim.

Imagine you were a ten year-old who comes from a broken home, who
doesn’t fit in, starved for love and attention and affection and you have some trusted
teacher or priest or parent or relative or neighbor that showers affection on you as
a child, that is more intoxicating than oxygen, and the child would give anything to
have that attention, and they build and groom that attention until they get to the
point of taking inappropriate acts and then sexual acts and then abusive acts, but
that attention is so strong and so hard and you have this person of trust telling them,
“It’s bad to tell, it’s bad to tell,” because of the shame, because of the fear, because
of the intimidation, “it’s bad to tell.”

Well, now, scientifically we know that, on average—you have the
handouts—on average, it takes them until age 41 for a child victim of sexual abuse
to come forward and present. . . .

So what HB 279 does, is, where we’ve already eliminated the statute of
limitations going forward, we now deal with those who have been abused, that
were older than 22 on March 23, and we put the statute of limitations of 18
plus 35 years that takes them out past the average age for reporting and allows
them to revive their civil statute of limitations claims only against the
perpetrator and only against the active aiders and abettors. . . .

We had another woman testify in committee, who at age 10 was abused by
her priest. She described in graphic detail. She is now 68 years old, 58 years later,
was the first time that she was able to come forward and process those claims. It’s
not a matter of forgetting and repressed memory, it’s the matter of the development
of a child, where you have people in trust telling you, “It’s bad to tell” and the
shame and the intimidation that goes with that.

With what we did in H.B. 277, we’ve eliminated that statute of
limitations, but what we have now is we have this 20 year gap until we catch
up to those who were in that gap, to allow them to report and to take those

14





Case 2:16-cv-00843-PMW Document 12 Filed 09/27/16 Page 21 of 33

perpetrators and disclose them publicly. This doesn’t change anything in the
liability, it doesn’t change anything in the burdens of proof. What it does is take
away a procedural defense for someone who has perpetrated these acts on
children. In weighing that balance is clearly a matter of public policy in Utah.
I think we want to err on the side of protecting children where a defendant
may have a right procedurally for a claim that has lapsed. We have the
opportunity to get our public policy right, and that’s the basis behind H.B. 279,
Mr. Speaker Pro Tem. . . .

This [legislative intent language] is not new language. Our drafting attorney
simply clarified some minor aspects of the language. This was what we heard in
committee and it’s included at the recommendation of . . . I spoke with Parker
Douglas at the Attorney General’s Office. The reason it’s included in this bill . . .
we wouldn’t normally do that. In this instance, our Supreme Court has said, if
we are going to revive a civil statute of limitations, we need to, as a Legislature,
to give a clear expression of intention for doing that, and so in this instance,
that’s why it’s necessary in this bill, that we give a clear intention of reviving
a statute of limitations. (Emphasis added.)

During the Senate Floor Debate on House Bill 279 (Substitute 2),¢ Senator J. Stuart Adams
stated, in part, as follows:

Pre-1992, the statute of limitations for childhood sexual abuse was one year
after someone turned 18. In 1992, they realized that that was too restrictive so they
actually expanded it to four years after a minor turned 18. And in 2015, we
eliminated the civil statute of limitations against predators, but it only applied to
those that were younger than 22. And that was a problem as we realized that also
limited it, so with H.B. 279, it revises the statute of limitations for sexually
abused children, and it extends it from . . . to 35 years after they turn 18, or
within three years of the effective date of the bill. . . .

[T]here’s been studies, and the average age of someone actually, because of
the trauma that happens when they’re a child, coming forward is about the age of
42. So it’s significantly after the age of 18, and many people don’t share those
experiences. They’re very traumatic as we all understand. And that’s why the age,
the length of time is 35. . ..

3% The Senate Floor Debate was on March 10, 2016. It can be viewed by visiting
http://utahlegislature.granicus.com/MediaPlayer.php?clip 1d=20232&meta 1d=630469 and
clicking on 2H.B. 279 on the left column. A transcript of that Senate Floor Debate is attached as
Exhibit “2” to the Nelford Declaration (Appendix “C” hereto).
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Yes, there’s several other states that have adopted this and, in fact, they’ve
actually used the same 35-year period of time.

As with the text of House Bill 279, the legislative history virtually screams out the intent
of the Utah Legislature that previously time-barred claims of child sexual abuse be revived so
victims over 22 years-old can pursue justice and the perpetrators be held to account.

A video presented to the public by advocates of House Bill 279, found at
https://www.youtube.com/watch?v=HQhB48nA4iE, also makes clear that the purpose of the bill

was to revive claims for child sexual abuse that may have been previously time-barred

B. Legislative Intent That a Statute Revives Previously Time-Barred Claims
Must Control Unless the Courts Determine the Statute Is
Unconstitutional.

Again, there is no liberty, if the judiciary power be not separated
from the legislative and executive. Were it joined with the
legislative, the life and liberty of the subject would be exposed to
arbitrary control; for the judge would be then the legislator.

- Montesquieu®’

It is not for the courts to formulate legislation, weigh its effects, or evaluate the public
policy considerations behind it. That is uniquely the province of the legislative branch, as long as

the legislation meets constitutional requirements.

The Constitution sought to divide the delegated powers of the new federal
government into three defined categories, legislative, executive and judicial, to
assure, as nearly as possible, that each Branch of government would confine itself
to its assigned responsibility. The hydraulic pressure inherent within each of
the separate Branches to exceed the outer limits of its power, even to accomplish
desirable objectives, must be resisted.®

37 CHARLES DE SECONDAT, BARON DE MONTESQUIEU, THE SPIRIT OF LAWS 173 (Thomas Nugent
trans. 1752) (Batoche Books 2001) (1748).
3 |.N.S. v. Chadha, 462 U.S. at 951.
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The Utah Constitution expressly and emphatically requires a strict separation of power
between the three branches of government:

The powers of the government of the State of Utah shall be divided into three
distinct departments, the Legislative, the Executive, and the Judicial; and no person
charged with the exercise of powers properly belonging to one of these
departments, shall exercise any functions appertaining to either of the others, except
in the cases herein expressly directed or permitted.>’

The Utah Supreme Court has described the designation of legislative power:

Legislators alone are charged with the exercise of the essential powers
inherent in the very concept of the legislative branch—the power to vote on
proposed laws. See Tite v. State Tax Comm'n, 89 Utah 404, 413, 57 P.2d 734, 738
(1936) (finding that only legislature has authority to pass laws fixing tax
penalties); see also Rampton v. Barlow, 23 Utah 2d 383, 464 P.2d 378, 381
(1970) (“*Legislative power ... is the authority to make laws.”” (quoting In re
Opinion of Justices, 302 Mass. 605, 19 N.E.2d 807 (1939))).%°

The United States Supreme Court emphasized the crucial role in our constitutional republic
of a separation of powers among the branches of government:

The Constitution, in distributing the powers of government, creates three distinct
and separate departments—the legislative, the executive, and the judicial. This
separation is not merely a matter of convenience or of governmental mechanism.
Its object is basic and vital; namely to preclude a commingling of these essentially
different powers of government in the same hands. . . . If it be important thus to
separate the several departments of government and restrict them to the exercise of
their appointed powers, it follows, as a logical corollary, equally important, that
each department should be kept completely independent of the others—
independent not in the sense that they shall not co-operate to the common end of
carrying into effect the purposes of the Constitution, but in the sense that the acts
of each shall never be controlled by, or subjected, directly or indirectly, to, the
coercive influence of either of the other departments.*!

The Utah Legislature was acting entirely within its designated sphere to determine there is

39 Utah Const. art. V, § 1.
401 re Young, 1999 UT 6,9 9, 976 P.2d 581.
41 O’Donoghue v. United States, 289 U.S. 516, 530 (1933).
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a need to provide greater justice for victims of child sexual abuse, to fill a gap in access to justice
for victims more than 22 years-old but who have not yet filed a civil action against the perpetrators,
and to enact legislation that revives claims previously time-barred by relatively short statutes of
limitations in order to hold perpetrators accountable. Clearly, the Legislature believed those
previous statutes of limitations were unfair and ill-suited to claims that are so often extremely
difficult, if not impossible, for victims of child sexual abuse to assert within the time allowed.
The intent so clearly expressed by the Legislature, in both the text of the statute and in the
legislative history, cannot be judicially defeated merely on the basis of a purported, yet non-
existent, court-created prohibition against the revival of time-barred claims. Such a prohibition
would fly in the face of long-standing legal tests allowing for the retroactive application of statutes
affecting “vested rights” when the Legislature has made clear its intent that the statute is to have

t.*? Unless a statute is constitutionally infirm, the clear intent of the Legislature is to

such an effec
control the application of a statute. Incomplete and inconsistent statements of purported court-
made rules cannot be the basis for defeating the expressed intent of the Legislature.

The Supreme Court of Delaware powerfully stated the principle in a case involving the
statutory revival of previously time-barred claims of child sexual abuse:

[W]e do not sit as an iiberlegislature to eviscerate proper legislative enactments. It

is beyond the province of courts to question the policy or wisdom of an otherwise
valid law. Rather, we must take and apply the law as we find it . . . .**

42 See, e.g., State v. Lusk, 2001 UT 102, 9 27, 37 P.3d 1103; State of Utah v. Jacoby, 1999 UT
App 52,910, 975 P.2d 939 (“A statute is presumed to be prospective and will not be applied
retroactively in the absence of clear legislative intent or [unless] it is procedural in nature and
does not enlarge or eliminate vested rights.” (Emphasis added)); Roark v. Crabtree, 893 P.2d at
1061; Madsen v. Borthick, 769 P.2d at 253.

43 Sheehan v. Oblates of St. Francis De Sales, 15 A.3d 1247, 1259 (Del. 2011).
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1. Utah Code Ann. § 78B-2-308, as Amended, Is Constitutionally Sound.

The statute passed by the Utah Legislature to revive claims of child sexual abuse that may
previously have been time-barred is wholly constitutional. In fact, no constitutional challenge has
been leveled against it.

a. Roberts Has Not Challenged the Constitutionality of Utah Code
Ann. § 78B-2-308, as Amended by House Bill 279 (2016).

Roberts has not indicated in any way that the revival of previously time-barred claims of
child sexual abuse intended by the Legislature and clearly reflected by § 78B-2-308, as amended
by House Bill 279 (2016), is unconstitutional. Nor has Roberts filed a notice of constitutional
question or served a notice and paper stating a question regarding the constitutionality of § 78B-
2-308 on the Utah Attorney General, as required by Rule 5.1(a)(1) and (2), Fed. R. Civ. P. Nothing
filed by or on behalf of Roberts gives this Court any reason to certify to the Utah Attorney General
that a statute’s constitutionality has been questioned, as provided by Rule 5.1(b), Fed. R. Civ. P.
or 28 U.S.C. §2403.

b. Utah Code Ann. § 78B-2-308, as Amended by House Bill 279 (2016),
Comports with Due Process.

i. The Applicable Analysis Under Federal and State
Substantive Due Process Is the Rational Basis Test.

Roberts, an admitted child sexual abuser, who, as described in Mitchell’s detailed

4

allegations, threatened Mitchell to keep quiet about the abuse,** now seeks to escape legal

accountability by hiding behind now-irrelevant statutes of limitations, arguing that § 78B-2-308,

4 As Representative Ivory noted: “[Y]ou have this person of trust telling them, ‘It’s bad to tell,
it’s bad to tell,” because of the shame, because of the fear, because of the intimidation, ‘it’s bad to
tell.” House Floor Debate on House Bill 279, supra at 14 and Exhibit “1” to Nelford Declaration
(Appendix “C”).
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as amended by House Bill 279 (2016), cannot revive the claims of Mitchell against him, regardless
of the clear intent of the Utah Legislature. That is hardly the makings of a “fundamental right.”
Hence, any due process analysis of the current § 78B-2-308 must be according to a rational basis
test.

“When undertaking a substantive due process analysis under both article I,
section 7 of the Utah Constitution and the Fourteenth Amendment of the United
States Constitution, this court applies a rational basis test unless the governmental
action implicates a fundamental right or interest.” State v. Candedo, 2010 UT 32, q
16, 232 P.3d 1008. If there is no fundamental right at issue, “a statute will not
violate substantive due process if it is rationally related to a legitimate state
interest.” Id. 4 19 (internal quotation marks omitted). “[O]ur rational basis analysis
is limited to determin[ing] whether the legislature overstepped the bounds of its
constitutional authority in enacting [the statute at issue,] not whether it made wise
policy in doing so.” Id. (alterations in original) (internal quotation marks omitted).
This court will uphold a statue under the rational basis standard “if it has a
reasonable relation to a proper legislative purpose, and [is] neither arbitrary nor
discriminatory.” ld. 9§ 24 (alterations in original) (internal quotation marks
omitted).*®

il The Amendment to Utah Code Ann. § 78-2-308 by House
Bill 279 is Rationally Related to the State of Utah’s
Legitimate Interest in Providing Greater Justice for
Victims of Child Sexual Abuse and Holding Perpetrators
Accountable Through the Revival of Claims of Child
Sexual Abuse That Otherwise May Be Time-Barred.

Utah’s legitimate interest in reviving claims of child sexual abuse is found compellingly
expressed in the statement of legislative findings at Utah Code Ann. § 78B-2-308(1)*° and in the

statements of the sponsors of House Bill 279.#” The recognition of that legitimate interest has not

4 State of Utah v. Angilau, 2011 UT 3, 9 10, 245 P.3d 745. See also Judd v. Drezga, 2004 UT 91,
430, 103 P.3d 135 (“Generally, we apply a rational basis test in substantive due process cases.”)
46 See supra, at 11-12.

47 See supra, at 13—16.
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been limited to the legislatures and courts. For instance, The New York Times made the compelling
case for the revival of previously time-barred claims of child sexual abuse, as follows:

Hawaii significantly strengthened its protections against child sexual abuse last

month when Gov. Neil Abercrombie signed a measure extending the statute of

limitations for civil lawsuits filed by child victims. At least as important, it opens a

one-time two-year window to allow victims to file suits against their abusers even

if the time limit had expired under the old law.

Like similar laws in California and Delaware, the Hawaii measure recognizes some

wrenching realities. It can take many years, even decades, before child abuse

victims are emotionally ready to come forward and tell their stories in court. For

example, many suits against the Catholic Church have been blocked because the

church’s covering up for pedophile priests made it hard for victims to come forward

until long past the time limit for bringing civil claims.*®

House Bill 279 was not only rationally related, but was necessary, to promote Utah’s
interest in providing greater access to justice for victims of child sexual abuse whose claims against
the perpetrators were otherwise time-barred by obsolete statutes of limitations. Representative
Ivory concluded his presentation on the House Floor, after describing the pain and trauma
experienced by victims of child sexual abuse and the recent findings about the tremendous
obstacles faced by victims in pursuing their claims against perpetrators, as follows: “Maya

Angelou said we do the best that we can until we know better. And when we know better, we do

better.” That is exactly the reason for House Bill 279, which is constitutional*’ and must be given

48 “More Time For Justice” (Editorial), The New York Times, May 6, 2012.

49 See Satterlee v. Matthewson, 27 U.S. 380, 413 (1829) (“If the effect of the statute in question,
be not to impair the obligation of either of those contracts, . . . is there any other part of the
constitution of the United States to which it is repugnant? It is said to be retrospective. Be it so;
but retrospective laws which do not impair the obligation of contracts, or partake of the character
of ex post fact laws, are not condemned or forbidden by any part of that instrument.”); Bernstein
v. Sullivan, 914 F.2d 1395, 1400 (10th Cir. 1990) (application of longer statute of limitations to
person after claims were earlier time-barred is constitutional); Wesley Theological Seminary of the
United Methodist Church v. United States Gypsum Co., 876 F.2d 119, 121 (D.C. Cir. 1989)
(burden faced by retroactive legislation that revives claim previously barred by a statute of
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its clearly intended effect by the courts.

III. IF THERE IS ANY DOUBT ABOUT THIS COURT’S DUTY TO GIVE
EFFECT TO THE STATUTE INTENDED TO REVIVE PREVIOUSLY
TIME-BARRED CLAIMS AGAINST CHILD SEXUAL ABUSERS, THIS
CRUCIAL QUESTION OF STATE LAW SHOULD BE CERTIFIED FOR
DETERMINATION BY THE UTAH SUPREME COURT.

repose “is met simply by showing that the retroactive application of the legislation is itself
justified by a rational legislative purpose.” (Emphasis added.)); United States v. McLaughlin, 7
F.Supp.2d 90 (D. Mass. 1998) (revival by Congress of previously time-barred claims for unpaid
student loans held to comply with due process); In re Individual 35W Bridge Litig., 806 N.W.2d
820 (Minn. 2011) (revival of claim previously barred by statute of repose, which created a
“protectable property right,” met due process requirement because it was rationally related to a
legitimate state interest); United States v. Hodges, 1993 WL 328044 (E.D. Mo. 1993) (no due
process violation; “the general rule is that extensions of a statutory limitations period will not
revive a time barred claim. . . . However, the general rule is inapplicable when the legislature
intends that the statutory limitations period apply retroactively.” (Emphasis added.)); Quarry
v. Doe I, 53 Cal.4th 945, 991 (Cal. 2012) (revival of claims for sexual abuse allowed where
legislature expressed its intention); Deutsch v. Masonic Homes of Cal., Inc., 80 Cal.Rptr.3d 368,
378-79 (Cal. Ct. App. 2008) (statute reviving claims of sexual abuse held to be constitutional,
noting “it has been established law for over a century that a legislature may revive a civil claim
that is barred by the statute of limitations”) (citation omitted); Sheehan v. Oblates of St. Francis
De Sales, 15 A.3d at 1258-60 (revival of intentional tort claims otherwise time-barred meets due
process requirements); Roe v. Doe, 581 P.2d 310, 316 (Haw. 1978) (revival of time-barred claim
held to be constitutional because ‘“[a]lthough courts often repeat the rule that ‘subsequent
extensions of a statutory limitation period will not revive a claim previously barred’, the question
remains one of legislative intent.”(Emphasis added.)); Shirley v. Reif, 920 P.2d 405 (Kan. 1996)
(statute may, consistently with due process, revive previously time-barred claim of childhood
sexual abuse); Pryber v. Marriott Corporation, 296 N.W.2d 597, 600 (Mich. App. 1980) (“Federal
constitutional law on this issue” is that “[a]n act of state legislation which has the effect of lifting
the bar of a statute of limitations so as to restore a remedy which has been lost through lapse of
time is not per se violative of the Fourteenth Amendment to the United States Constitution. . . .
The same conclusion obtains as a matter of state constitutional law. . . . The right to defeat a claim
by the interposition of a statute of limitations is a right which may be removed by the
Legislature.”); U.S. Home Corp. v. Zimmerman Stucco & Plaster, Inc.. 749 N.W.2d 98, 101 (Minn.
Ct. App. 2008) (holding that since legislative intent was clearly manifested, repeal of statute of
repose was retroactively applied, reviving previously time-barred actions; “there can be no doubt
that the legislature has the power to amend a statute of limitations to revive a claim that was already
barred under the prior limitations period”) (citation omitted); Hymowitz v. Eli Lilly & Co., 539
N.E.2d 1069 (N.Y. 1989) (revival of previously time-barred claims meets federal and state
constitutional muster).
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Rule 41, Utah Rules of Appellate Procedure, provides a means for United States courts to
certify a question of Utah law to the Utah Supreme Court if “the question certified is a controlling
issue of law in a proceeding pending before the certifying court” and “there appears to be no
controlling Utah law.”°

1. The Utah Supreme Court Has Not Yet Resolved the Precise Question

of Whether the Courts Must Give Effect to the Clearly Stated
Legislative Intent in House Bill 279 That the Current Applicable
Statute of Limitations Revives Previously Time-Barred Claims of Child
Sexual Abuse.

The application of long-standing legal mandates that Utah courts must give effect to clearly
stated legislative intent—even when “vested rights” or “substantive rights” are at issue—should
be sufficient for this Court to find that the current applicable statute of limitations revives claims
of child sexual abuse that would otherwise be time-barred. However, because House Bill 279 was
only recently enacted (with an effective date of May 10, 2016), no Utah appellate court has yet
ruled precisely regarding the effect the amendment to Utah Code Ann. § 78B-2-308 has on time-
barred claims of child sexual abuse.

2. Decisions by the Utah Supreme Court Are Inconsistent—Or at Least

Some Are Incomplete—Regarding the Duty of the Courts to Give
Effect to Legislative Intent That a Statute Revives Previously Time-
Barred Claims.

As noted above, supra at 7-11, Utah courts, including the Utah Supreme Court, have, for

over a hundred years, applied the rule that a statute will be applied retroactively if (1) the

Legislature has clearly expressed its intent that the statute will be applied retroactively, even if it

enlarges or eliminates “vested rights,” or (2) in the absence of a clear expression of legislative

0 Utah R. App. P. 41(c)(1)(B)—(C).
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intent, the statute is procedural and not substantive, not affecting “vested rights.” However, the
Utah Supreme Court has, at times, skipped over the first, primary test relating to legislative intent
and, mistakenly, focused exclusively on the secondary procedural/substantive test.

For instance, in State of Utah v. Apotex,’! the Utah Supreme Court completely ignored the
controlling factor of legislative intent, as described in Roark v. Crabtree,*? as it focused solely,
and mistakenly, on the secondary alternative procedural/substantive test that relates merely to
statutory construction, as follows:

The amended UFCA cannot resurrect claims that have already expired under the

one-year limitations period. “[T]his court has consistently maintained that the

defense of an expired statute of limitations is a vested right.” Roark v. Crabtree,

893 P.2d 1058, 1062 (Utah 1995). “‘Accordingly, after a cause of action has

become barred by the statute of limitations the defendant has a vested right to rely

on that statute as a defense . . . which cannot be taken away by legislation . . . or

by affirmative act, such as lengthening of the limitation period.””” 1d. at 1063

(alterations in original) (quoting 51 AMJUR 2D Limitation of Actions §444

(1970)).3

The intent of the Legislature cannot so cavalierly be undermined by any court, particularly
when it purports to rely on Roark, yet ignores the entire section of Roark dedicated to the decisive
factor of “legislative intent.”>* A finding that a “vested right” is enlarged or eliminated is not the
end of the analysis, as mistakenly indicated in Apotex. Again, unless a statute is unconstitutional,
even if a “vested right” is enlarged or eliminated, the intent of the Legislature must be given effect

by the courts—not defeated by a court that ignores the controlling test of legislative intent and

blindly, and misleadingly, parrots sentences from a prior decision that have no application

312012 UT 36, 282 P.3d 66.

32893 P.2d at 1061-62.

53 State of Utah v. Apotex, 2012 UT 36, 9 67, 282 P.3d 66.
>4 See Roark, 892 P.2d at 1061-1062.
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whatsoever when the Legislature has made clear its intent that a statute is to be given retroactive
effect.

The Court in Apotex wholly ignored the section in Roark with the heading “Legislative
Intent,” and particularly the following statement of the controlling test:

“It is a long-standing rule of statutory construction that a legislative enactment

which alters the substantive law or affects vested rights will not be read to operate

retrospectively unless the legislature has clearly expressed that intention.”>
In Apotex, the Utah Supreme Court simply overlooked the vital last phrase: “unless the legislature
has clearly expressed that intention.”*® In Soriano v. Graul, the Utah Court of Appeals correctly
notes that Roark examined “the legislative history in conjunction with the statute’s plain language
to determine if the legislature intended for the statute to apply retroactively.”>’

The mistaken, or incomplete, reading of its earlier decision in Roark by the Utah Supreme
Court in Apotex should have no impact here on a determination that Utah law, for over a century,
has required the courts to give retroactive effect to statutes—even those that enlarge or eliminate
“vested rights”—when the Legislature has expressed its intent that such effect be given the statutes.

Specifically, this Court is urged to deny Roberts’s Motion to Dismiss in recognition of the long-

established Utah law, and the prohibition against judicial review of constitutional legislation,

53 Roark, 892 P.2d at 1061 (citing Madsen v. Borthick, 769 P.2d at 253) (emphasis added).

3¢ Another instance of inattention by the Utah Supreme Court of the primary test of legislative
intent regarding statutes that would revive previously time-barred claims is Del Monte Corp. v.
Moore, 580 P.2d 224 (Utah 1978). There the Court abruptly noted “that if the statute has run on a
cause of action, so that it is dead, it cannot be revived by any such statutory extension.” Id. at 225.
No consideration was given to the principle found in numerous cases, before and after Del Monte,
that, even if “vested rights” are enlarged or eliminated, a statute can revive previously time-barred
claims if the Legislature makes it clear that is its intention.

572008 UT App 188, 4 8, 186 P.3d 960.
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requiring that the amendment of Utah Code Ann. § 78B-2-308, as amended by House Bill 279
(2016), be applied to give effect to the clear intent expressed by the Legislature.

However, if this Court finds there is a significant question as to whether legislative intent
is to be given effect by the courts in the application of the revival statute at issue here, this matter
should be certified for a decision of Utah law by the Utah Supreme Court.®

IV.  WHILE THERE IS NOT A SEPARATE CAUSE OF ACTION FOR

“CHILD SEXUAL ABUSE” IN UTAH, A VICTIM WHO WAS A
CHILD WHEN SEXUALLY ABUSED HAS REVIVED CLAIMS
NOW FOR ASSAULT, BATTERY, INTENTIONAL AND
NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS, AND
FALSE IMPRISONMENT.

Utah Code Ann. § 78B-2-308, as amended by House Bill 279 (2016), revives claims
for assault, battery, intentional and negligent infliction of emotional distress, and false

imprisonment that were previously time-barred if such claims arose out of child sexual

abuse.”’

58 See, e.9., AK.H. v. R.C.T.,, 822 P.2d 136, 137 (Or. 1991) (en banc) (federal court certified
question to Oregon Supreme Court as to whether a child sex abuse statute applied to actions
previously barred by statutes of limitation; the Court answered “Yes”).

%9 See, e.g., Roark, 893 P.2d at 1063 (statute of limitations relating to claims of child sexual abuse
applied to claims of assault and battery and intentional infliction of emotional distress—*“claims
arising out of” “sexual abuse”); Olsen v. Hooley, 865 P.2d 1345, 134647 (Utah 1993) (in action
for sexual abuse, claims for “an intentional tort,” as well as for “intentional infliction of emotional
distress” could be pursued if within the statute of limitations). See also Frideres v. Schiltz, 540
N.W.2d 261, 267-68 (Iowa 1995) (answering a question certified by the United States District
Court, held that statutory reference to actions for “injuries suffered as a result of sexual abuse”
encompasses any claims causally connected to sexual abuse, including assault, battery, and
intentional infliction of emotional distress); Doe v. Roe, 20 A.3d 787, 789, 799 (Md. Ct. App.
2011) (claims of “sexual abuse that occurred while the victim was a minor” include counts of
battery, false imprisonment, and intentional infliction of emotional distress); Hardwicke v.
American Boychoir School, 902 A.2d 900, 909, 919 (N.J. 2006) (statute of limitations reference to
“civil action for injury or illness based on sexual abuse” encompasses “any common-law claims
based on conduct that falls within the definition of sexual abuse,” including assault, battery, and
intentional infliction of emotional distress).

26
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CONCLUSION

This case involves exactly the kind of horrific situation the Utah Legislature sought to
remedy, in part, by providing an opportunity for some semblance of justice for victims of child
sexual abuse and accountability for perpetrators when claims sought to be pursued by victims of
child sexual abuse would otherwise be time-barred. This Court’s role in this case is to give effect
to the expressed intent of the Utah Legislature. Mitchell must be permitted to pursue her claims
for assault, battery, intentional and negligent infliction of emotional distress, and false
imprisonment against Roberts for his outrageous sexual abuse of Mitchell. That abuse occurred
when, ironically, Roberts was a prosecutor for the United States Department of Justice, and
Mitchell was a sixteen-year-old witness in a case being prosecuted by him, who was subjected by
Roberts to repeated sexual abuse after Mitchell had previously experienced years of incest, a
violent rape, and the killings of her two friends when she was with them.

It occurred a long time ago, but the tragic circumstances have been calling out for justice
ever since. Answering that call is the express, noble purpose of Utah’s revival statute. That purpose

must be given effect by this Court’s denial of Roberts’s Motion to Dismiss.

DATED this 27th day of September, 2016.
LEWIS HANSEN

/s/ Ross C. Anderson

Ross C. Anderson
Attorneys for Plaintiff
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Representative Ivory:

Thank you Mr Speaker Protem

I would move to uncircle HB279, first substitute HB 279. That motion is in order.

Yes, I would also live to move to delete in title and body...do we have to uncircle first?

Yes...

Representatives, The motion before us is to uncircle first substitute HB279 Statue of Limitations
Reform amendments any discussion to the motion to uncircle, seeing none, all in favor say
ay....any opposed....rule that motion passes .

Ok Representative, to the Bill

M. Speaker protem, I would like to move to delete in title and body first substitute body House
Bill 279 and replace it with second substitute HB 279. That motion is in order, would you like to
speak to that?

This just incorporates some of the changes that we worked on in the judiciary committee and
some intent language in conversation with Parker Douglas of the Attorney General’s office.
OK, representatives the motion before us is to delete First substitute HB 279 and replace it with
Second Substitute HB 279. Discussion to the motion to substitute...seeing none, all in favor say
ay...any opposed, well that motion passes, well that motion passes, the bill is substituted.
Representative.

Thank you,

Last year colleagues we passed HB 277 that eliminated the SOL the Civil Statute of Limitations
for sexual abuse of children. That action took Utah in the protection of children from sexual
abuse from bad on the scale in the United States to a little lower than fair to midland, this year
we intend with HB 279 to move into the good category nationally in how we protect children
from this heinous act of the sexual abuse of children.

What HB 277 did in eliminating the Statute of Limitations forward, created a limitation that as of
March 23, 2015, anyone that was 22 or younger, has no Statute of Limitations for sexual abuse
of children. Anyone that was 22 years old and 1 day was still barred by time from bringing their
claims. We thought last year, that that was enough, we thought that protecting children moving
forward, we thought that going forward that would be a good step for the future and colleagues,
after we passed that bill, I got calls almost every week, agonizing calls from all over our state, all
over the natior, in fact, from people who were living in Utah as children, and they would tell me
their horrifying story of their experiences as a child and then they would ask ‘does this 277 help
me?’ And I would ask them, ‘how hold were you on March 23, 20157" and invariably they were
older than 22 and I would have to say, “no ’m sorry, HB 277 does not help you.”

T received calls like that every week, several times a week throughout the last year until
November, I received a call from a woman in St. George who had a horrifying experience of her
being abused, sexually abused, as a child and she asked the same question, ‘Does it help me?
and I said, ‘No, I'm sorry,” and...and... but it will and T immediately called Ledge? counsel and
opened the file for HB 279.
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What we’ve seen throughout the nation, we’ve seen states opening what they call windows,
reviving the Statute of Limitations for these claims for a specific reason. What we’ve learned
scientifically that we didn’t know, is that it takes decades for victims of sexual abuse of children
to be able to process the shame the embarrassment, the intimidation, the threats that were
imposed upon them as children to be able to process and come forward and disclose the claims. ..

Imagine you were a ten year old who comes from a broken home, who doesn’t fit in, starved for
love and affection and you have some trusted teacher or priest or parent or relative or neighbor
that showers affection on you as a child which is more intoxicating than oxygen and the child
would give anything to have that attention, and they build and groom that attention until they get
to the point of taking inappropriate acts and then sexual acts and then abusive acts but that
attention is so strong and so hard and you have this person of trust telling them, “it’s bad to tell,
it’s bad to tell” because of the shame because of the fear because of the intimidation, “it’s bad
too tell”. Well now scientifically, we know that on average, you have the handouts, on average, it
takes them until age 41 a for a child, a victim of sexual abuse to come forward and present .....
So What HB 279 does, is ..where we’ve already eliminated the Statute of Limitations going
forward, we now deal with those who have been abused, that were older than 22 on March 23,
and we put the Statute of Limitations OL of 18 plus 35 years that takes them out the past the
average age for reporting and allows them to revive their civil Statute of Limitations claims only
against the perpetrator and only against the active aiders and abetters.

In judiciary committee we heard a story of a woman who was abused from age 4 until age 18 by
her father and older brother and the mother prostituted her out to the community.

In that situation, obviously, the father and the brother would be the active perpetrators and the
mother would be the active aidder and abetter and this statute would revive those claims. We
had another woman testify in committee, who at age 10, was abused by her priest, she described
in graphic detail. She is now 68 years old, 58 years later, was the first time that she was able to
come forward and process those claims. It’s not a matter of forgetting and repressed memory,
it’s the matter of the development of a child, where you have people in trust telling you, “it’s bad
to tell” and the shame and the intimidation that goes with that.

With what we did in HB 277, we’ve eliminated that Statute of Limitations, but what we have
now, is we have this 20 year gap until we catch up to those who were in that gap, to allow them
to report and to take those Perpetrators and disclose them publicly. This doesn’t change anything
in the liability, it doesn’t change anything in the burdens of proof, what it does is take away a
procedural defense for someone who has perpetrated these acts on children, in weighing that
balance is clearly is a matter of public policy in Utah, we want to err on the side of protecting
children where a Defendant may have a right procedurally for a claim that has lapsed. We have
the opportunity to get our public policy right, and that’s the basis behind HB 279, Mr. Speaker
Protem.

Thank you, representative.

Discussion to the bill? Representative Cox.

Thank you Mr. Speaker Protem. Will the sponsor yield to a question?
Will sponsor yield?
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Yes.

Can you explain to me why this retroactive nature of this bill is not considered an ex post facto
law? That is prohibited by the US Constitution Article, 110 Utah Article 118 and I'm looking at
the minutes from August 22, 1787 when this was put into our U.S. constitution. I was just, you
are a constitutional scholar, I just don’t understand why we can do this, whether it is a good idea
ornot. That’s what we’re going to debate. But I want to make sure I understand why...

Rep Ivory: Yes, it’s a great question, Mr. Speaker Proten.

An Ex post facto law takes conduct that was not criminalized before and makes it a criminal act
where you would have had no notice, this doesn’t change liability, this doesn’t change the nature
of the act, it’s a bad act it’s a criminal act, so an ex post facto law makes it so you go back in
time and creating a liability and making something bad or criminalizing something that was not
that way before.

Rep Tanner:

Thank you.

Mr. Speaker Protem. When I read those two sections, they have to do with ex post facto laws,
laws referring to obligations of contracts, they’re specifically ....ub... T heard a comment
yesterday that they don’t apply to civil situations and based on my reading of both of these and
the original minutes from the original founders, I don’t agree, so I'll be voting against the bill.
Thank you.

Thank you, representative. Representative Christensen, you’'re next.

Rep Christensen: Thank you. I'd like to reserve to make a motion and right to ask the sponsor to
yield to a question.

Mr. Speaker Protem: The right is recognized and representative, would you yield to a question?...
and go ahead.

Rep Christensen: Representative, did I understand correctly, is your amendment is that adding all
the legislative intent language?

I’m having a little hard time on the computer tracking that, but if I can understand right, is that
(another voice: sorry representative) you've got legislative findings in the amendment.

Rep Ivory: Yes. Yes we do, representative and the reason for that is...
Rep Christensen... Wait a second, I was just.... I was asking a question, the question was: wasn’t
that deleted in committee?

Rep Ivory: No, it was not. This is added in the substitute.
Rep Christensen: My motion, with all due respect would be to perhaps circle, because in

committee, although we were very supportive of the basic premise, and I especially appreciate
what one of the representatives said, he goes, “this would give an opportunity, the age 53, the






Case 2:16-cv-00843-PMW Document 12-4 Filed 09/27/16 Page 5 of 6

age 35...because of the delays that have been mentioned of so many people who wait so long
before they muster the ability to come forward with these things, they will progressively kind of
faze themselves out and then the new law will begin to take affect going forward, but so much of
that legislative findings language, which is very sensitive, it helps the judges, but it almost comes
across as argument that you would present supporting commentary as opposed to statutory
language, and um, I just thought that if we do something in committee one way, and then... I just
wasn’t sure if we were deviating very significantly, it seemed like we might be based on some of
the understanding upon which the prior presentations were premised.

Rep Ivory: If I may, Mr. Speaker Protem, No I mis-spoke earlier, this is not new language, our
drafting attorney simply clarified some minor aspects of the language, this was what we heard in
committee and it’s included at the recommendation of.... I spoke with Parker Douglas at the
attorney general’s office, the reason it’s included in this bill, we wouldn’t normally do that, in
this instance, our supreme court has said, if we are to going revive a civil statute of limitations,
we need to, as a legislature, to give a clear expression of intention for doing that, and so in this
instance, that’s why it’s necessary in this bill, and why we give a clear intention of reviving a
statute of limitations and again, we did that on the recommendation of uh...

Rep Christensen: If I may then, Mr. Speaker Protem, I appreciate that, that’s extremely helpful
and that was the requested clarification and if I can get one more than maybe we’re comfortable.
Am I clear .... I'm just trying to job memory here, so what is the difference then between what
was presented in committee and what was just done by way of amendment?

Rep Ivory: Thank you, I appreciate the question. And I neglected to acknowledge, we do have a
number of survivors that are here today, so hopefully we can move forward on the bill. If you
look on line 94, there were some questions by some committee members as to whether this was
limited to perpetrators. And so to clarify this language, there were a couple of committee
members. If you look where it says subsection A or B so we’re talking about the intentional
perpetration and those who have the criminal intent as aiders and abedders, it’s civil statute, but
they have to the intention of being and aider or abedder, in the example I gave you, so we wanted
to clarify that it was limited to those 2 exceptions and not the negligence in C, so that’s the
principal in the recommendation of the committee and that is the principal change in this
substitute.

Rep Christensen: So are you saying then the new legislative findings ---which is in red in your
amendment , you're saying all of that you believe was approved by committee and you are
making some minor changes since then?

Rep Ivory: Yes, those were uh.... that was in committee working with the drafting attorney, she
just made some minor clarifications to clean up the uh, the structure of the language, but, but it
was very minor modifications.

Rep Christensen: But you’re saying the body of all of that, all that legislative findings language,
you’re saying all of that was in the approved and in the version that was passed out of

committee?
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In 1992, beginning to recognize the nature of the offense, that a child being sexually abused a s
minor, had 4 years to bring a claim, we now know, from the science, that it takes decades. [
would conclude by telling you, my own experience. With my wife if I may. Um, we had been
married for 5 years, and I knew something was going on with my wife, I knew she was troubled
deeply about something, and uh, she mustered up the courage to tell me that she had been
sexually abused by a teacher when she was young. And she was convinced that [ would leave
her the moment she told me. Even in knowing that and thinking that, she felt the need that she
had to unburden herself by telling me, even in knowing that [ would leave her if she told me.

It took her 10 years after that to go to the school district. To have the ability to tell in a limited
public forum to tell what had happened. And it took her another 12 years to come forward last
year publicly. And the reason she and so many other survivors come forward publicly is because
they learned about the other victims. They are willing to suffer on silence on their own, but when
they learn of other victims...they say the average perpetrator has dozens of victims, and when
they learn of that, they have the need and desire to come forward and have a public record of
that, to prevent anyone else from suffering from the hell they went through, that is the need to
come forward.

Maya Angelou said we do the best that we can until we know better. And when we know better,
we do better. I appreciate your support on this bill.

Mr. Thank you Representative. Voting is open on Second Substitute House Bill 279 Statute of
Limitations with reforms amendments

Speaker Protem would like to excuse the rules committee for a rules committee report.

(Video cuts to electronic voting board)
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Transcription of Utah State Senate

2 H.B. 279 Statute of Limitations Reform Amendments, Adams

Senator J. Stuart Adams:

Thank you Mr. President. Pre 1992, the statute of limitations for childhood sexual abuse was
one year after someone turned 18. In 1992, they realized that that was too restrictive so they
actually expanded it to four years after a minor turned 18. And in 2015, we eliminated the civil
statute of limitations against predators, but it only applied to those that were younger than 22.
That was a problem as we realized that also limited it, so with H.B. 279, it revises the statute of
limitations for sexually abused children, and it extends it to 35 years after they turn 18, or within

3 years of the effective date of the bill.
Mr. President: Discussion to the bill.
Senator Escamilla:

Thank you Mr. President. I just want to make a comment I’ve has the chance to hear this bill a
couple of times, I know it’s been before at least my committee, and I really think this is, I
applaud the sponsor of the bill for bringing this issue forward. 1 had a chance to work in my
previous life in helping and working with victims and survivors of different types of crime
including rape and sexual assault. I think sometimes we undermine the fact that when there’s

. children involved, most of the time it’s a continuous number of years of this type of assault and
rape that they’re victims of, it’s not like it’s one single incident. And the medical conditions they
have to deal with, and I won’t get into the details, if you want to do more research this ig
evidenced based. The type of medical issues they have to deal with for the rest of their lives, are
Just the saddest thing and the most difficult thing to deal with, that they have to actually take care
of that stuff, and without remedy it makes it very difficult. So this is not a, this is a serious issue,
this is very specific cases for children, and they usually are victims for many, many year of
people that they know and they trust, and they are victimized for their entire childhood. So by
the time they’re able to move forward, deal with the situation that they are survivors, and they
have to keep on doing what they have to do so they can live a life and try to find happiness, it

makes it very difficult for everything they have to deal with. So I think this is a great approach,
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and it’s an opportunity to help survivors and really make a statement as a state, that we won’t
tolerate that type abuse for our children, and with that I will be voting yes on this bill.

Senator Shiozawa:

Thank you Mr. President. T have a compound question for the bill sponsor.
Mr. President: Would you yield Senator Adams to questions?

Senator Adams: Yes.

Senator Shiozawa:

The number is so precise, 35 years, and Senator Escamilla, and I don’t doubt this, the evidence
based, it’s such a precise number I was Just wondering, since we haven’t had the opportunity to
hear this in this committee, if the bill sponsor would just explain to me and this group how they
happened to come up with this number. And then, well that would be the first question Mr.

President.
Senator Adams:

There’s been studies, and the average age of someone actually, because of the trauma that
happened as a child, coming forward is about the age of 42. So it’s significantly after the age of
18, and many people don’t share those experiences, they’re very traumatic as we all understand,

and that’s why the age, the length of time is 35.
Senator Shiozawa:

I totally agree that my personal experience has been that this can be a very delayed sort of
exploratory and discovery time for the unfortunate patients and I’'m certainly in support of this.
The second question, the final question Mr. President is, has this, without the references here
from your bill drafter, has this been inaugurated in other states, and if so to what success? Thank

you.
Senator Adams:

Yes, there’s several other states that have adopted this and in fact they’ve actually used the same

35year period of time.
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M. President: Any other discussion?
Senator Jenkins:

Senator, the question I have, has there been any studies done on the accuracy of this after 35
years? In other words, these abuses and accusations, it says 35 years afier their 18" birthday, so
it can even be longer than that. How do they remember, I mean I can’t remember what happened
35 or 36 years ago in my life, and I do understand that these are traumatic experiences, so you
don’t forget these kinds of experiences, but the details behind them you do forget, and I just

wondered if you could enlighten us on that?
Senator Adams:

The studies have shown that there’s very few if any false claims because of the trauma and
stigmatism with this type of event. But the memories, like you mentioned, of the incident stays
very vivid in the victim’s mind, and that’s why this actually fits the 35 years after the age of 18.
Again it’s a very difficult and traumatic thing and it takes a period of time to even want to talk

about it or come forward.
Mr. President: Any further discussion?
Senator Adams:

Thank you. With that I move by the constitution to suspend the three reading requirement, and I
would also like to recognize, I know there’s some in the gallery that are here to support this bill,

and I appreciate them staying with us to this late hour. Make that motion.

Mr. President: Motion to suspend the three ring requirement. All in favor say “Aye.” Any

opposed? The motion passes.
Senator Adams:

And under suspension of the rules I would move final passage of second substitute House Bill
279.

Mr. President: Motion to pass House Bill 279 under suspension of the rules. We’ll call a vote.

Senator Adams: Aye






Case 2:16-cv-00843-PMW Document 12-5

Senator Brambell- Aye
Senator Christensen: Aye
Senator Debakis: Aye
Senator Davis: Aye
Senator Dayton: Aye
Senator Escamilla: Aye
Senator Fillmore: Aye
Senator Harper: Aye
Senator Henderson: Aye
Senator Hillard: Aye
Senator Hinkins: Aye
Senator Iwamoto: Aye
Senator Jackson: Aye
Senator Jenkins: Aye
Senator Knudson: Aye
Senator Madsen: Aye
Senator Mayne: Aye
Senator Milner: Aye
Senator Okerlund: Aye
Senator Shiozawa: Aye
Senator Stephensen: Aye
Senator Jerry Stephensen: Aye

Senator Thatcher: Aye

Filed 09/27/16 Page 5 of 6
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Senator Urquhart: Aye
Senator Van Tassell: Aye
Senator Vickers: Aye
Senator Weiler: Aye
President Niederhauser:

House Bill 279, having received 26 aye votes, zero nay votes, three being absent passes, and

shall be sent to the House for the si gnature of the Speaker.
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IN THE UNITED STATES DISTRICT COURT
DISTRICT OF UTAH, CENTRAL DIVISION

TERRY MITCHELL,
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V.
RICHARD WARREN ROBERTS,

Defendant.

DEFENDANT RICHARD W.
ROBERTS’ REPLY IN SUPPORT OF
HIS MOTION TO DISMISS

Case No. 2:16-cv-00843-PMW
Magistrate Judge Paul M. Warner

Plaintiff Terry Mitchell (“Mitchell”) cites no case—and Roberts is aware of none—where

a Utah court has applied a legislative expansion of a statute of limitations retroactively to revive

an expired claim. That is not surprising, given the Utah Supreme Court’s recent holding that

legislation cannot revive time-barred claims, notwithstanding express legislative intent to do so.
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State v. Apotex, 2012 UT 36, 282 P.3d 66. This controlling Utah law requires the Court to
dismiss Mitchell’s claims.

Mitchell instead chides the Utah Supreme Court, calling its binding reasoning “mistaken”
and “incomplete,” and asks this Court to rely on generic and inapplicable rules of statutory
construction to disregard binding precedent and permit her case to proceed. The Court should
decline Mitchell’s invitation to rewrite Utah law. It is also unnecessary to certify a question to
the Utah Supreme Court, as Utah law on the dispositive issue is settled and this Court sitting in
diversity is duty-bound to apply it.

. CONTROLLING UTAH LAW REQUIRES DISMISSAL

Under Utah law, legislation cannot revive time-barred claims regardless of legislative
intent. In State v. Apotex, 2012 UT 36, 282 P.3d 66, the Utah Supreme Court held that “after a
cause of action has become barred by the statute of limitations the defendant has a vested right to
rely on that statute as a defense . . . which cannot be taken away by legislation . . . or by
affirmative act, such as lengthening of the limitation period.” Id. { 67 (quoting Roark v.
Crabtree, 893 P.2d 1058, 1063 (Utah 1995) (quotation omitted)) (emphasis added); see also id.
164 (“This conclusion [affirming dismissal for expiration of the statute of limitations] is
grounded in our recognition that once a cause of action expires, it may not be revived by
statutory enactment.”). The Apotex court reached this result even though the legislature
“expressly provided for the new limitations period to be retroactive.” 1d. { 14.

Mitchell does not dispute that Apotex is squarely on-point and dispositive. Nonetheless,
she advocates disregarding this precedent and the century of settled case law on which it rests
because—in her opinion—it was wrongly decided. According to Mitchell, in Apotex, the Utah

Supreme Court “cavalierly” undermined the state legislature when it “blindly, and misleadingly,





Case 2:16-cv-00843-PMW Document 17 Filed 10/14/16 Page 3 of 11

parrot[ed]” its own precedent in a manner contrary to Mitchell’s interests. Opp. at 24; see also
id. at 9 (arguing that the Apotex court “misleadingly” and “incompletely” interpreted its earlier
decision in Roark). As a result, Mitchell contends that the Utah Supreme Court “mistakenly”
applied the wrong test when it unambiguously precluded retroactive expansion of an expired
statute of limitations. Opp. at 9, 24-25. Because that preclusion requires dismissal here,
Mitchell asks this Court to disregard Apotex and the Utah Supreme Court’s interpretation of its
own precedents.!

This Court’s duty in a diversity case, however, is to “apply state law . . . in accordance
with the then controlling decision of the highest state court.” Juarez v. United Farm Tools, Inc.,
798 F.2d 1341, 1342 (10th Cir. 1986) (citing Vandenbark v. Owens-Illinois Glass Co., 311 U.S.
538, 543 (1941)). The Court cannot disregard or disagree with applicable state law and adopt a
different approach. Pound v. Ins. Co. of N. Am., 439 F.2d 1059, 1063 (10th Cir. 1971). The
Utah Supreme Court’s decision in Apotex is controlling and requires dismissal of Mitchell’s
time-barred claims.

For a second time, Roberts has presented controlling state law that establishes Mitchell’s
claims are time-barred. See Mot. to Dismiss, ECF No. 9 at 6-16; Defendant Richard W. Roberts’
Motion to Dismiss the Complaint at 5-7, 8-15, Mitchell v. Roberts, No. 2:16-cv-00218-JNP-EJF
(D. Utah), ECF No. 12. And for a second time, not surprisingly, Mitchell has cited no case—and
Roberts is aware of none—where a Utah court has applied a legislative expansion of a statute of
limitations retroactively to revive an expired claim. See Plaintiff’s Mem. in Opposition to Mot.

to Dismiss, ECF No. 12; Mitchell v. Roberts, No. 2:16-cv-00218-JNP-EJF (D. Utah), ECF No.

! Mitchell insists that Roark supports her position. Opp. at 5 n.10, 6 n.12, 9-10, 24-25.
But the Utah Supreme Court clearly disagrees, as it expressly relied on Roark for its holding that
legislation cannot revive time-barred claims. Apotex, 2012 UT 36, { 67, 282 P.3d 66 (quoting
Roark, 893 P.2d at 1063).
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16. Indeed, all of Mitchell’s cited cases that examine statutes of limitations hold that legislative
enactments extending the limitations period may not be applied retroactively if the prior
limitations period has run. See, e.g., Opp. at 5 (citing State v. Lusk, 2001 UT 102, § 30, 37 P.3d
1103 (“[O]nce the statute of limitations has run in a particular case, a defendant has a vested
right to rely on the limitations defense, which right cannot be rescinded by subsequent legislation
extending a limitations period.”); Roark, 893 P.2d at 1062 (“[T]he subsequent passage of an act
increasing the period of limitation [can]not operate to affect or renew a cause of action already
barred.”)); id. at 8 n.15 (citing Ireland v. Mackintosh, 22 Utah 296, 61 P. 901 (1900)). Mitchell’s
attempt to cherry-pick language describing statutory construction standards from those cases
does not diminish their holdings: the legislature cannot revive time-barred claims.

With all germane precedents categorically against her, Mitchell seeks refuge in
boilerplate language that legislation affecting substantive rights will not be applied retroactively
absent clear legislative intent. Opp. at 5-8, 8-10.2 Mitchell manipulates this language to contrive
a nonexistent separation of powers crisis and suggests that following controlling Utah law would
amount to a judicial coup. Opp. at 1, 4, 16-18. This is nothing but a sensational red herring.

The legislative-intent analysis Mitchell relies upon is appropriate only in cases where the original
statute of limitations has not yet expired. See, e.g., Dep’t of Human Servs. v. Jacoby, 1999 UT
App. 52, 1 13, 975 P.2d 939 (distinguishing cases in which the applicable statute of limitations
expired before legislation increased the limitations period); see also State Tax Comm’n v.
Spanish Fork, 100 P.2d 575, 576 (Utah 1940) (extending a limitations period only after

determining the new statute of limitations became effective before the action was time-barred).

2 Mitchell places special significance on Waddoups v. Noorda, 2013 UT 64, 321 P.3d
1108, apparently because it postdates Apotex. Opp. at 10. But Waddoups does not address
retroactive application of an extended statute of limitations to time-barred claims. 2013 UT 64,
11, 321 P.3d 1108 (addressing legislation regarding negligent credentialing claims).
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Once the limitations period has run for a particular claim, the legislature lacks power to extend
the time in which to assert that claim. Del Monte Corp. v. Moore, 580 P.2d 224, 225 (Utah
1978) (If “the statute has run on a cause of action, so that it is dead, it cannot be revived by any
such statutory extension.”); see also id. (only “if the cause of action is still alive” will “the new
enactment [] extend the time in which it may be brought™).® Thus, legislative intent—and any
deference the judiciary customarily affords it—becomes irrelevant because the legislature does
not have the authority to revive dead claims.

Finding no support in Utah law for her contention that the legislature can revive time-
barred claims, Mitchell resorts to nonbinding decisions from other jurisdictions. Opp. at 5-6
(citing a 1978 case from Hawaii at odds with Utah precedent); id. at 18 (citing a Delaware case
construing statutes of limitations as “matters of remedy” rather than “fundamental rights,”
contrary to Utah authority which considers a statute of limitations defense a vested right); id. at
21 n.49 (incorrectly asserting that federal and other state precedents upholding extensions of
statutes of limitations somehow require the Court to uphold the new statute of limitations
legislation despite contradictory Utah law). Of course, none of these decisions defeats
controlling authority from the Utah Supreme Court. See Utah Power & Light Co. v. Fed. Ins.
Co., 983 F.2d 1549, 1560-61 (10th Cir. 1993) (declining to import rules adopted in other
jurisdictions that ran contrary to Utah law, despite acknowledging that the “courts in other

jurisdictions may have found good reason” to disfavor the Utah approach).*

¥ Mitchell cites Del Monte Corp. as yet “[a]nother instance of inattention by the Utah
Supreme Court,” based on its failure to implement the law as Mitchell imagines it. Opp. at 25.

* To the extent persuasive authority bears any influence on this motion, Mitchell ignores
that a majority of jurisdictions that have addressed the issue agree with Utah and hold that
legislation retroactively amending a statute of limitations to revive time-barred claims is invalid.
See Mot. to Dismiss at 12-13. Unable to refute this fact, Mitchell resorts in a footnote to
attacking the Arkansas Supreme Court for purportedly misinterpreting its own precedent (in
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In sum, Mitchell’s position is contrary to controlling Utah law and the majority view.
The Utah Supreme Court in Apotex squarely resolved the exact issue before this Court in
Roberts’ favor. Sitting in diversity, this Court is obliged to rule in accordance with that decision
and dismiss all claims.”
1. CERTIFICATION TO THE UTAH SUPREME COURT IS UNNECESSARY

As a fallback, Mitchell asks that the Court—rather than dismiss her claims under
controlling Utah law—certify the question of whether the Utah Code Ann. § 78B-2-308 (2016)
(“the Amended Statute) can revive time-barred claims to the Utah Supreme Court. Opp. at 23-
26. Certification is a rare procedure to be invoked only when “there appears to be no controlling
Utah law.” Utah R. App. P. 41(c)(1)(C). Here, where the Utah Supreme Court has already
decided the precise issue faced by the Court, certification would be wholly unwarranted.

In a diversity case, this Court has “the duty to decide questions of state law even if
difficult or uncertain, and the denial of the opportunity for decision by a federal court in a proper

diversity case ‘would thwart the purpose of the [federal diversity] jurisdictional act.”” Copier by

much the same manner that she maligns the Utah Supreme Court), see Opp. at 6 n.12, and
mischaracterizing a Pennsylvania decision as equivocal when the opinion makes clear that the
legislature has no authority to revive time-barred claims. Compare id. with Overmiller v. D. E.
Horn & Co., 159 A.2d 245, 249 (Pa. Super. Ct. 1960) (“When the time prescribed in the statute
has expired, ‘the right to recover is defeated.” When the right is completely extinguished it
cannot be revived or reinstated.”) (citations omitted). These arguments are incorrect and duck
the real issue: Utah’s refusal to permit legislative revival of time-barred claims is the majority
position.

> Mitchell urges the Court to undertake a rational basis review to determine whether the
legislature constitutionally amended Utah Code Ann. § 78B-2-308 (2016) to revive time-barred
claims. Opp. at 19-21. This Court should not undertake any independent state constitutional
analysis as it is bound under Erie doctrine to apply controlling Utah law to resolve this case. See
Juarez, 798 F.2d at 1342; see also Erie R.R. Co. v. Tompkins, 304 U.S. 64, 78 (1938) (in a
diversity action, the federal court must apply the substantive law of the forum state). Utah law
treats the statute of limitations defense as inviolable, rendering any constitutional analysis by this
Court unnecessary. Apotex, 2012 UT 36, 1 67, 282 P.3d 66; Roark, 893 P.2d at 1063. For that
reason, Federal Rule of Civil Procedure 5.1 is not implicated, contrary to Mitchell’s suggestion.
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& Through Lindsey v. Smith & Wesson Corp., 138 F.3d 833, 838 (10th Cir. 1998) (citing
Meredith v. City of Winter Haven, 320 U.S. 228, 235 (1943)) (emphasis added). Thus, even
where “a federal court is presented with an unsettled question of state law,” certification “is not
to be routinely invoked.” Armijo v. Ex Cam, Inc., 843 F.2d 406, 407 (10th Cir. 1988) (emphasis
added). Necessarily, therefore, certification is unwarranted when state law on the dispositive
issue is settled.

Mitchell claims that the Utah Supreme Court “has not yet resolved the precise question”
of whether the Amended Statute can resurrect time-barred claims. Opp. at 23. This phrasing
gets Mitchell nowhere and does not establish a lack of controlling Utah law. The Utah Supreme
Court has ruled that legislation enlarging a statute of limitations period cannot revive expired
claims. See Apotex, 2012 UT 36, 1 67, 282 P.3d 66; Roark, 893 P.2d at 1063; Del Monte Corp.,
580 P.2d at 225; Lusk, 2001 UT 102, { 30, 37 P.3d 1103. To consider this issue unresolved
because the Utah Supreme Court has not yet applied these controlling precedents to the recently
enacted Amended Statute would amount to a wholesale abandonment of stare decisis and forever
alter federal diversity jurisdiction. See Copier, 138 F.3d at 839 (“If federal courts were required
to certify every question on which there were ‘any possible argument that there is uncertainty on
the Utah law’ then federal courts would effectively lose jurisdiction in such cases.”).

Copier is instructive. There, the plaintiff claimed in federal district court that Utah law
was unsettled on whether manufacturing firearms constituted an ultrahazardous activity
justifying tort liability. 138 F.3d at 834. Although the Utah courts had not reached that precise
issue, they had declined to impose liability on operators of gas stations, users of dynamite for
blasting purposes, and alcohol providers, id. at 837-38, and no Utah decision had concluded that

any manufacturing activity “trigger[ed] the ultrahazardous activity doctrine.” 1d. at 840. In
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those circumstances, the Tenth Circuit found “no unusual difficulty in deciding the state law
question” and declined to certify the question to the Utah Supreme Court. 1d. at 839. The law on
the issue facing the Court is far more settled than that at issue in Copier. Certification here is
simply unwarranted.

Nor can Mitchell justify certification by asserting that the Utah Supreme Court decisions
in Roark and Apotex are inconsistent on the controlling issue. Opp. at 24-26. Ordinarily, when
two state supreme court decisions potentially conflict, a federal court sitting in diversity must
“follow the statement of law that is most recent.” BV Jordanelle, LLC v. Old Republic Nat’l
Title Ins. Co., 830 F.3d 1195, 1203 (10th Cir. 2016). Thus, even if those decisions conflicted—
which they do not—the Court would be obligated to follow the more recent Apotex decision.
Moreover, where a decision “squarely addresses the state-law issue raised,” and “is more recent
and more directly applicable” to the matter before the Court than the purportedly conflicting
opinion, “certification is unnecessary” and the Court should rely on that opinion “without further
guidance from the Utah Supreme Court.” Id. at 1204 n.5.

Those are the exact circumstances before the Court. Apotex “squarely addresses the
state-law issue raised” in this motion to dismiss and is “more recent and more directly
applicable” than Roark. Whereas in Roark, the Utah Supreme Court observed that the legislature
had not intended the new statute of limitations to apply retroactively, in Apotex the legislative
intent for retroactive application was clear. Compare Roark, 893 P.2d at 1061-62 with Apotex,
2012 UT 36, 11 64-67, 282 P.3d 66. Despite legislative intent that the statute apply retroactively,
the Apotex Court expressly relied on Roark and its other precedents to conclude that the
legislature may not revive time-barred claims. Thus, Roark and Apotex do not conflict at all;

Apotex explains and elaborates on the meaning of Roark in the precise context faced by this
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Court. Mitchell’s disagreement with the Utah Supreme Court’s analysis in Apotex, see Opp.
at 24-26, is irrelevant. This Court is duty-bound to follow that controlling interpretation of Utah
law. No additional guidance is needed.
I11.  CONCLUSION

Utah law squarely prohibits legislative revival of time-barred claims like those asserted
by Mitchell. Accordingly, the Court should grant Defendant Roberts’ Motion to Dismiss all
claims in the Complaint with prejudice.®

Respectfully submitted,

/s/ Brian M. Heberlig
Brian M. Heberlig (pro hac vice)
Linda C. Bailey (pro hac vice)
Steptoe & Johnson LLP
1330 Connecticut Avenue, N.W.
Washington, D.C. 20036
(202) 429-3000
bheberlig@steptoe.com
Ibailey@steptoe.com

® Mitchell has made sure that her “opportunity for some semblance of justice,” Opp.
at 27, is not limited to filing the Complaint in this Court. She has pursued her perplexing and
demonstrably false allegations, Mot. at 4, among other places, in the court of public opinion
through the press, see, e.g., Lindsay Whitehurst, Utah woman says suing federal judge she
accuses of sexual assault was her only option, U.S. NEws (Mar. 18, 2016),
http://www.usnews.com/news/us/articles/2016-03-18/utah-woman-says-she-sued-judge-to-
prevent-future-assaults, and in a referral to the Utah Attorney General, who has shared
information with the U.S. Department of Justice and members of Congress, among others, see
Opp. at 1 n.2 (citing Carrie Johnson, Federal Judge Retires as ‘Bad Lapse In Judgment” With 16-
Year-Old Surfaces, NPR (Mar. 18. 2016), http://www.npr.org/2016/03/18/ 470852225/ federal-
judge-retires-as-bad-lapse-in-judgment-with-16-year-old-surfaces). The Utah Attorney General
has also filed a complaint of judicial misconduct now lodged with the 10th Circuit Judicial
Council. See Judicial Counsel Order, In re A Charge of Judicial Misconduct or Disability, No.
DC-16-90009.J (May 10, 2016), https://www.cadc.uscourts.gov/internet/misconduct.nsf/
6A66FALE7A03654C85257FAF006FC282/$file/DC-16-90009.J.pdf).





Case 2:16-cv-00843-PMW Document 17 Filed 10/14/16 Page 10 of 11

DATED: October 14, 2016

Neil A. Kaplan (#3974)

Shannon K. Zollinger (#12724)
Clyde Snow & Sessions

201 South Main Street, 13th Floor
Salt Lake City, UT 84111-2216
(801) 322-2516
nak@clydesnow.com
skz@clydesnow.com

Counsel for Richard W. Roberts
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CERTIFICATE OF SERVICE
I hereby certify that on October 14, 2016, | electronically filed DEFENDANT RICHARD
ROBERTS’ REPLY IN SUPPORT OF HIS MOTION TO DISMISS with the Clerk of the
United States District Court for the District of Utah by using the Court’s CM/ECF system, which
sent notification of such filing to the following counsel:

Ross C. Anderson (#0109)
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The Judge Building

8 East Broadway, Suite 410
Salt Lake City, UT 84111
randerson@Ilewishansen.com

/s/ Linda C. Bailey
Linda C. Bailey (pro hac vice)
Steptoe & Johnson LLP

Counsel for Richard W. Roberts
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Ross C. Anderson (#0109)
LEWIS HANSEN

The Judge Building

Eight East Broadway, Suite 410
Salt Lake City, Utah 84111
Telephone: (801) 746-6300
Fax: (801) 746-6301
randerson@Ilewishansen.com

Attorneys for Plaintiff

IN THE UNITED STATES DISTRICT COURT
DISTRICT OF UTAH, CENTRAL DIVISION

TERRY MITCHELL,
COMPLAINT
Plaintiff,
JURY TRIAL DEMANDED
V.

RICHARD WARREN ROBERTS,
Case No. 2:16-cv-00843
Defendant.

Magistrate Judge Dustin B. Pead

Plaintiff Terry Mitchell (“Mitchell”) hereby complains against Defendant Richard Warren
Roberts (“Roberts”) and, demanding trial by jury, alleges as follows:

JURISDICTION AND VENUE

1. This Court has federal diversity jurisdiction over Mitchell’s claims, pursuant to 28
U.S.C. § 1332, as the parties are diverse in citizenship and the amount in controversy exceeds
$75,000.

2. Venue in this Court is proper under 28 U.S.C. § 1391, as a substantial part of the
events complained of occurred in this judicial district.

1
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PARTIES
3. Mitchell is and was at all material times a resident and citizen of the State of Utah.
4. Defendant Roberts is a resident and citizen of a state other than the State of Utah.

INTRODUCTION

5. This is an action for damages arising from a former twenty-seven-year-old federal
prosecutor’s coercion of, and outrageous maintenance of a predatory sexual relationship with, a
sixteen-year-old witness in a major lawsuit being prosecuted by the perpetrator.

FACTUAL BACKGROUND AND ALLEGATIONS RELATED TO THE
REVIVAL OF MITCHELL’S CLAIMS AGAINST ROBERTS

6. On August 20, 1980, Joseph Paul Franklin (“Franklin”), who murdered more than
twenty people in several states with the purpose of starting a race war, hunted and murdered Ted
Fields (“Ted”) and David Martin (“David”). Franklin killed Ted and David, who were African
Americans, because they were jogging and walking with Mitchell, who is half Latina and half
Caucasian, and Karma Ingersoll (“Ingersoll”’), who is Caucasian. Franklin murdered Ted and
David as they walked together with Mitchell and Ingersoll at the crosswalk of 900 South and 500
East in Salt Lake City, Utah. Mitchell, then fifteen years old, was injured by shrapnel from bullets
that killed David and went through his body.

7. Mitchell was emotionally and physically isolated after the murders, leaving her
extremely vulnerable to a predator such as Defendant Roberts, who pretended to be on her side.
She was the target of cruel and devastating attacks and accusations by the media, fellow students,
and others in the community. For instance:

a. The news media reported misinformation and communicated false
implications about Mitchell and her father. The news media implied that Mitchell set up Ted and

David to be murdered and falsely characterized the relationship between Ingersoll and Mitchell
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with Ted and David as “boyfriends” and “girlfriends” (in at least one instance referring to Ted and
David as the girls’ “black boyfriends”). The news media made irrelevant references to her father,
who was president of the Barons Motorcycle Club, which was a few blocks away from the
crosswalk where the attack occurred, implying that he was involved in the murders. The Salt Lake
Tribune, outrageously, published the address of Mitchell at least five times. Mitchell’s father left
to live in Montana to escape the public pressure caused by the implications of the news media that
he was involved in the murders. Following numerous verbal and physical threats against Mitchell,
she feared that she and her family would be attacked by people seeking vengeance for the deaths
of Ted and David.

b. Family members of Ted and David, as well as many others, initially
suspected Mitchell, and she learned she was not welcome at the funerals held for Ted and David.

C. Mitchell was ostracized by all of her friends, except her sister and mother,
despite previously being a popular and well-liked person who was an honor-roll student during
elementary, junior high school, and high school, “Miss Dream Girl” at Jordan Junior High, a
volunteer reading tutor for approximately five years, head cheerleader in junior high and high
school, and a member of tennis teams from elementary school until her sophomore year in high
school.

d. Mitchell was aware that her mother was harassed and bullied every day at
work, including being confronted in the restroom and having notes left at her desk blaming
Mitchell for the murders (including an article with words and phrases such as “It was the Barons
(a Salt Lake motorcycle club),” “hookers,” “girls set them up for it,” and “white bitches”

highlighted). Both Mitchell and her mother avoided eating and drinking so that they would not
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have to use public restrooms and expose themselves to attack, which caused them both extreme
undesired and unhealthy weight loss.

e. Mitchell was harassed and degraded at school, where she found written on
her locker death threats and abusive language, including “nigger-loving whore,” “spic,” “race
traitor,” “murderer,” and “sniper girl.” She was frequently followed and threatened with being
physically attacked by students, both Black and White, in the restrooms, on the bus, at a party, at
a dance, at a shopping mall, and other locations.

f. Mitchell’s younger sister, in second grade, was brutally attacked to the point
that pieces of her scalp lay on the floor. This event debilitated and terrified Mitchell, and she
blamed herself for its occurrence.

g. Unidentified individuals drove by the homes of Mitchell’s parents with guns
pointed toward their windows. Mitchell called a police dispatcher who informed her, “Maybe you
should have thought about that before you hung out with those niggers. Call us if anything happens.
We’re busy.”

h. Mitchell was depicted by some as “white trash” and compared to prostitutes
for being accompanied by two Black males.

I Several members of Mitchell’s family blamed her and denounced her for
befriending African Americans. She was told by some family members, “You should have known
better,” “They wouldn’t be dead if they weren’t with you,” “You got what you deserved,” and,
“Maybe now you’ll listen.”

J. Approximately two months prior to the murders, Mitchell was violently
raped by Phillip George Moore (“Moore™) at a location west of the Salt Lake City International

Airport during a terrifying episode that lasted nearly four hours. She was able to provide the vehicle
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registration of the rapist to the police the night of the crime, and Moore was soon identified and
arrested. After the murders, the news media published details of the rape and suggested the killer
may have been the rapist who attempted to silence Mitchell but, as a result of bad aim, accidentally
shot and killed Ted and David.

8. Approximately one week after the murders, Mitchell, wearing bandages from the
shrapnel injuries, attended a hearing against Moore. Moore pled guilty to raping Mitchell and to
raping another young girl while on bail after being charged of raping Mitchell.

9. In October of 1980, Mitchell turned sixteen and fled to Arizona to live with her
paternal grandparents and avoid the domestic terror threats and lack of police protection she
experienced in Salt Lake City. Later that month, police captured Franklin. At some point in the
winter of 1980, Mitchell returned to Salt Lake City, where she met Defendant Roberts, who was
then twenty-seven years old, and the other prosecuting attorneys for the federal civil rights case
against Franklin.

10.  Through January or February of 1981, Mitchell had many meetings with Defendant
Roberts, either over the phone or with one or both of her parents present, to prepare for trial.
Defendant Roberts had access to Mitchell’s records with her counselor, who was appointed by the
court as a result of her rape case. He also knew from disclosures to him by Mitchell of the extreme
isolation of, and threats against, Mitchell, as described in paragraph 7 above. At this point, Mitchell
had been raped or otherwise sexually abused and groomed for sexual abuse by several men,
including her mother’s stepfather, from the time she was a toddler.

11. Defendant Roberts had knowledge of and assessed Mitchell’s vulnerabilities and
exploited them in interacting with her and gaining her trust. Defendant Roberts made it appear he

was understanding and sympathetic. Defendant Roberts used his authority, his education, his
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sophistication, and his affluence to make it appear to Mitchell, Mitchell’s mother, personnel in the
U.S. Attorney’s office, and others that he was safe and to be trusted with Mitchell.

12. Mitchell perceived Defendant Roberts as different than anyone she had previously
known: he was well-spoken, well-dressed, well-educated, and seemingly very kind and
compassionate. Defendant Roberts manipulated Mitchell into trusting him.

13.  Around the end of January or the beginning of February of 1981, Defendant Roberts
directed Mitchell’s mother to drive her to the federal courthouse for an in-person meeting to
prepare Mitchell as a witness for the upcoming trial. Her mother drove Mitchell to the courthouse
and instructed Mitchell to hurry home to feed and take care of her younger sisters while their
mother was working. The security guard notified Defendant Roberts of Mitchell’s arrival and
permitted her to enter the building. When Mitchell arrived at Defendant Roberts’s office, photos
of Ted Martin and David Fields, bullet-ridden, bloody, and dead, were scattered over his desk.
Mitchell was stunned, further traumatized, and rendered extremely vulnerable while Defendant
Roberts cleared away the photos. At the behest of Defendant Roberts, the two of them discussed
details of the case already covered in previous meetings. Mitchell noted they had already discussed
the same matters before and asked why he had wanted her to come to his office. Defendant Roberts
conceded she was right and said he would take her out to dinner. He asked her where they should
go, but Mitchell was unable to adequately answer because, due to her experience of poverty, she
had not eaten at restaurants unless she and her family worked there. She was concerned and
confused about why he was taking her to dinner, especially after she protested that she needed to
go home to fix dinner for her sisters.

14. Mitchell complied because Defendant Roberts was an authority figure and she had

learned and been manipulated to comply with those in positions of authority.





Case 2:16-cv-00843-DBP Document 2 Filed 07/29/16 Page 7 of 21

15.  Defendant Roberts chose a restaurant and sat next to Mitchell in a small booth
meant for two people to sit across from each other. After a while, Defendant Roberts placed his
hand on Mitchell’s thigh toward the end of dinner, confusing, upsetting, and alarming Mitchell.
She tried to remain calm by telling herself that she was “making a big deal out of nothing” because
she still trusted and looked up to Defendant Roberts and she could not conceive at that point that
Defendant Roberts could be another predator in her life.

16. Mitchell assumed Defendant Roberts was going to take her home after the meal.
However, Defendant Roberts said he needed to stop by his hotel to pick up something first and
that it would only take “a minute.” Mitchell responded that she did not live far from the hotel and
asked that he take her home first. Defendant Roberts insisted he stop by his hotel first.

17.  After arriving at the hotel, Mitchell pleaded to wait in the car. Defendant Roberts
refused, saying it was too cold and that he was not going to leave her alone.

18. Mitchell then asked if she could just go to the bus stop and take the bus home. At
that point, she was afraid, confused, and intimidated, frantic about avoiding going to the hotel with
Defendant Roberts. Defendant Roberts opened her door and with a stern, frightening, and
authoritative voice said, “Terry get out of the car. Now!” Frightened, intimidated, sensing that
something very bad was happening yet wanting to believe that Defendant Roberts was not like the
other predators in her life, and not feeling she had a choice, Mitchell complied and got out of the
car and walked to the hotel lobby with Defendant Roberts.

19. Mitchell then requested to wait in the lobby. Defendant Roberts adamantly refused,
saying that it would seem strange to people if they saw her waiting in the hotel lobby. Mitchell’s

suspicions, panic, fear, intimidation, and sense of alarm increased even further at that point.
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20.  When Mitchell and Defendant Roberts reached his hotel room door, Mitchell,
extremely fearful and panicking, requested to wait outside his room in the hallway. Defendant
Roberts refused and sternly insisted she enter his room, making it seem he thought she was being
ridiculous in wanting to wait in the hall. He said it would look bad to others if Mitchell were
waiting in the hallway outside his door. Mitchell believed she had no choice and that her refusal
would make a very frightening and confusing situation worse.

21.  When, through deceit and coercion, Defendant Roberts finally had Mitchell in his
hotel room, against her will, he locked the door, took off her jacket, began kissing her neck, and
said, “You aren’t going anywhere until I get a taste of you.” Mitchell was terrified and shocked.
She replied that she was “not ready for this.” Mitchell made it clear she did not consent to any
sexual contact with Defendant Roberts. Intimidated, confused, dissociated, and clearly never
consenting, Mitchell realized—Iike she had many times since being a toddler—that sex was going
to happen whether she liked it or not and that fighting back would only prolong the agony of sex
abuse and the accompanying shame, humiliation, and terror. Every time Mitchell said anything to
protest, Defendant kissed her as if his sexual abuse were a romantic seduction.

22. Defendant Roberts then took off Mitchell’s clothing, against her will. He carried
her to the bed. He then performed oral sex on her and demanded that she perform oral sex on him,
all against her will. He then raped her twice. Mitchell was not given a choice and was ignored
when she communicated, verbally and physically, that she did not consent. Defendant Roberts took
Mitchell home at approximately 10:00 or 11:00 pm.

23. Defendant Roberts did not use a deadly weapon and, unlike some of Mitchell’s
previous experiences of rape and other sexual abuse, she was not beaten, smothered, choked,

bitten, spit on, bloodied, or bruised. Instead, Defendant Roberts groomed and intimidated Mitchell,
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made her feel she had no choice but to do what he told her to do, and exploited the psychological
and emotional vulnerabilities of sixteen-year-old Mitchell who, as Defendant Roberts well knew,
had experienced a lifetime of sexual abuse, grooming, violence, and rape, including a violent, four-
hour-long rape just six months earlier, the murder of her two friends as they walked beside her just
five months earlier, and tremendous trauma and physical and emotional isolation.

24, Defendant Roberts maintained the secrecy of his abuse by using intimidation,
deception, artifice, and the coercive, victim-blaming threat to Mitchell that if anyone discovered
Defendant Roberts was engaging in sex acts with Mitchell, then a mistrial would occur. That threat
continued for months after the trial, communicated repeatedly by Defendant Roberts in telephone
conversations initiated by Defendant Roberts with Mitchell. Based on Defendant Roberts’s
assertions that people would see it as Mitchell’s fault, and because of her prior horrendous
experiences with the news media and with members of the community, Mitchell believed that she
would be blamed if there were a mistrial. Mitchell feared that if there were a mistrial, Franklin
would be allowed to go free, enabling him to continue his murderous, racist campaign. Mitchell
felt immense guilt for surviving the attack that killed her friends. She blamed herself for the attack
and everything that followed. Mitchell was terrified by Franklin and did not want anyone else to
die or suffer.

25.  When presenting the testimony of a witness, a prosecutor has the duty to avoid any
actual, or even the appearance of, personal bias. Perhaps the most outrageous violation of that duty
would be to have sex with a major eyewitness of the case, particularly a young girl who was as
vulnerable as Mitchell. Defendant Roberts used his own astoundingly inappropriate conduct as a

threat against Mitchell to ensure her submission and silence.
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26. Defendant Roberts continued to manipulate and control Mitchell for his own
sexual, emotional, and ego gratification throughout the rest of his stay in Salt Lake City before,
during, and shortly after the trial. Defendant Roberts convinced Mitchell that his continued child
sexual abuse of her was somehow her fault. He said at times, after placing Mitchell naked in front
of a mirror, that he could not stop himself because of how attractive Mitchell was.

27.  Defendant Roberts sought to characterize his continued child sexual abuse of
Mitchell as an “affair,” even to the point of representing to Mitchell that he might end his then-
pending engagement to be married so that he could be with Mitchell.

28. Defendant Roberts intimidated, coerced, and manipulated Mitchell to have sexual
intercourse, and Defendant Roberts otherwise sexually abused Mitchell, nearly every day for
several weeks—from before the Franklin trial began until after it was concluded, including on
Roberts’s way to the airport to leave Salt Lake City. Defendant Roberts’s routine, generally, was
to pick Mitchell up from home or the courthouse, then take her to dinner, then to his hotel room.
At the hotel room, among other things, he would strip Mitchell and often angle the television
toward the mirror so he could watch himself having sex and watch himself on television being
interviewed about the trial at the same time. It was all very creepy and disturbing to Mitchell.

29.  The last day Defendant Roberts was in Utah, he met with Mitchell at her home and
took photos of her, clothed and naked, with a Polaroid camera and demanded sexual compliance
from her one last time. He gave her the photos of herself with her clothes on and kept nude photos
of her for himself.

30.  Franklin was convicted and Roberts left Utah in March of 1981. Defendant Roberts

has never returned to Utah since that time.
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31. On November 20, 2013, hours after the execution of Franklin, Defendant Roberts
sent two emails to Mitchell from his judicial chambers and from his United States District Court
email address after many years of no communications between them. This event was extremely
troubling and traumatizing to Mitchell, causing her to focus on memories she had tried to keep out
of her mind because they caused so much pain, feelings of self-blame, shame, humiliation, anger,
confusion, and anguish, triggering migraine headaches (some lasting for a few weeks), night
terrors, relationship problems, and cognitive difficulties.

32. Mitchell suffered, and continues to suffer, physical pain, muscle spasms, cluster
migraines, suicidal ideations, night terrors, sleep walking, difficulties with comprehension (such
as short, periodic difficulties in understanding what people are saying), anorexia, nausea, immense
emotional distress, detrimental impacts on relationships, anxiety, depression, trauma, post-
traumatic stress disorder, anger, distrust, and counseling and medical expenses, and, in addition,
Mitchell dropped out of high school, resulting in a tragic end to her remarkable record as a student
and in a significant decrease in her earnings and earning capacity, as a result of the outrageous
abuses of power and influence Defendant Roberts exercised over her, his multiple rapes, and his
sexual and emotional exploitation of Mitchell.

33. Defendant Roberts was 27 years old at all times during which Defendant Roberts
committed the child sexual abuse—within the meaning of Utah Code Ann. § 78B-2-308, as
amended by H.B. 279 (General Session 2016)—against Mitchell, who was 16 years of age at the
time. Mitchell is, as of the date of this Complaint, 51 years of age.

34. Defendant Roberts’s acts of child sexual abuse were committed with the intent to

arouse and gratify the sexual desires of Defendant Roberts.
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35. Defendant Roberts’s acts of sexual intercourse, sodomy, and molestation constitute
sexual abuse of a child as defined by Utah Code § 78B-2-308.

36. Mitchell’s civil action described herein was time-barred as of July 1, 2016, and is
now revived and can now be brought against Roberts within three years of May 10, 2016, the
effective date of Utah Code § 78B-2-308, as amended by H.B. 279 (General Session 2016), or
within 35 years of Mitchell’s eighteenth birthday, as provided in the current version of Utah Code
Ann. § 78B-2-308.

FIRST CLAIM FOR RELIEF

ASSAULT

37. Mitchell re-alleges and incorporates by reference the allegations above as if set
forth fully herein.

38. Defendant Roberts repeatedly, over a several week period during and before the
trial of Franklin, indicated by his words and actions that he was going to cause harmful and
offensive contact with Mitchell and did in fact cause such harmful and offensive contact and child
sexual abuse, within the meaning of the term in Utah Code Ann. § 78B-2-308, including but not
limited to kissing her, stripping her, performing oral sex on her, demanding she perform oral sex
on him, fondling her, and having sexual intercourse with her, all without her consent and to her
severe detriment.

39. Defendant Roberts, by the acts set forth above, intended to cause harmful and
offensive contact with Mitchell and intended to put Mitchell in imminent apprehension of harmful
or offensive contact, including child sexual abuse.

40. Defendant Roberts, by the acts set forth above, put Mitchell in imminent

apprehension of harmful or offensive contact, including child sexual abuse, by Defendant Roberts.
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41.  Asa proximate and direct result of Defendant Roberts’s actions, Mitchell suffered
and continues to suffer damages including physical pain, muscle spasms, cluster migraines,
suicidal ideations, night terrors, sleep walking, difficulties with comprehension (such as short,
periodic difficulties in understanding what people are saying), anorexia, nausea, immense
emotional distress, detrimental impacts on relationships, anxiety, depression, trauma, post-
traumatic stress disorder, anger, distrust, and counseling and medical expenses, and, in addition,
Mitchell dropped out of high school, resulting in a tragic end to her remarkable record as a student
and in a significant decrease in her earnings and earning capacity.

42. Mitchell is entitled to recover from Defendant Roberts all damages sustained by
her as a proximate and direct result of Defendant Roberts’s conduct, including, but not limited to,
the damages described above, in a total amount to be shown at trial of at least fifteen million
dollars.

43.  Defendant Roberts’s conduct was willful and malicious, and manifested a knowing
and reckless indifference toward, and disregard of, the rights of Mitchell. Therefore, Mitchell is
entitled to an award of punitive damages from and against Defendant Roberts of no less than ten
million dollars.

SECOND CLAIM FOR RELIEF

BATTERY
44, Mitchell re-alleges and incorporates by reference the allegations above as if set
forth fully herein.
45, Defendant Roberts repeatedly, over a several week period during and before the
trial of Franklin, intended to cause harmful and offensive contact with Mitchell and did in fact

cause such harmful and offensive contact and child sexual abuse, including but not limited to
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kissing her, stripping her, performing oral sex on her, demanding she perform oral sex on him,
fondling her, and having sexual intercourse with her.

46. As a proximate and direct result of Defendant Roberts’s actions, Mitchell suffered
and continues to suffer damages including physical pain, muscle spasms, cluster migraines,
suicidal ideations, night terrors, sleep walking, difficulties with comprehension (such as short,
periodic difficulties in understanding what people are saying), anorexia, nausea, immense
emotional distress, detrimental impacts on relationships, anxiety, depression, trauma, post-
traumatic stress disorder, anger, distrust, and counseling and medical expenses, and, in addition,
Mitchell dropped out of high school, resulting in a tragic end to her remarkable record as a student
and in a significant decrease in her earnings and earning capacity.

47. Mitchell is entitled to recover from Defendant Roberts all damages sustained by
her as a proximate and direct result of Defendant Roberts’s conduct, including, but not limited to,
the damages described above, in a total amount to be shown at trial of at least fifteen million
dollars.

48.  Defendant Roberts’s conduct was willful and malicious, or manifested a knowing
and reckless indifference toward, and disregard of, the rights of Mitchell, and therefore she is
entitled to an award of punitive damages from and against Defendant Roberts of no less than ten
million dollars.

THIRD CLAIM FOR RELIEF

INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS
49. Mitchell re-alleges and incorporates by reference the allegations above as if set

forth fully herein.
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50. Defendant Roberts, through his position as an attorney for the Department of Justice
and through his words and behavior, represented to Mitchell, to her mother, and to the public that
he would fulfill his duty to uphold justice and posed no threat to Mitchell.

51. Defendant Roberts knew that, as a result of Franklin’s horrifying attack and her
history of abuse, Mitchell suffered extreme guilt, shame, isolation, distress, fear, and a sense of
powerlessness.

52. Defendant Roberts, while prosecuting a major lawsuit against Franklin, preyed on
Mitchell—one of Franklin’s victims and a witness at the trial against him—and for several weeks
raped and otherwise sexually abused Mitchell. Defendant Roberts used intimidation, deception,
coercion, manipulation, artifice, and knowledge of Mitchell’s personal history as a vulnerable
victim of abuse to gain her trust, isolate her, and sexually abuse her.

53. Defendant Roberts exploited the vulnerabilities of Mitchell, whom he knew to be
a recent victim of Franklin’s attack that killed her two friends; a recent victim of a violent rape; a
victim of rape, sexual abuse, and incest since she was a toddler; a recent target of the media;
ostracized by the community and her friends; impoverished; and only sixteen years old. Defendant
Roberts used knowledge of Mitchell’s vulnerability and past victimization, not as an inspiration
for compassion, sympathy, or pursuit of justice, but as an avenue to gain her trust, and thus access
to personally perpetuate her long experience of rape and child sexual abuse simply to satisfy his
own selfish and predatory sexual, emotional, and egotistical desires.

54, Defendant Roberts maintained the secrecy of his predatory behavior by using his
education and authority to convince Mitchell that the abuse was her fault and that her submission
and silence regarding his predatory behavior was required if the man who murdered her two friends

when she was with them was not to walk free and continue his racist murder spree. Defendant
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Roberts caused Mitchell to believe that her disclosure of Defendant Roberts’s multiple rapes of
Mitchell and other predatory behavior, including acts of child sexual abuse, toward her would pose
a mortal threat to her and others.

55. Defendant Roberts knew his intimidation, deception, manipulation, coercion, and
control of Mitchell would cause devastating, irreparable emotional harm to Mitchell, who trusted
him to be compassionate, humane, and just.

56. In all of his conduct toward Mitchell, Defendant Roberts exploited Mitchell’s
psychological and emotional vulnerability, not only as a lifelong victim of atrocious abuse and
violence, but even simply as a vulnerable sixteen-year-old child.

57. Defendant Roberts’s conduct toward Mitchell was outrageous, intolerable, and
offends against the generally accepted standards of decency and morality.

58. Defendant Roberts intended to cause, and acted in reckless disregard of the
likelihood of causing, emotional distress of Mitchell.

59.  Asaproximate and direct result of Defendant Roberts’s actions, Mitchell suffered
and continues to suffer damages including physical pain, muscle spasms, cluster migraines,
suicidal ideations, night terrors, sleep walking, difficulties with comprehension (such as short,
periodic difficulties in understanding what people are saying), anorexia, nausea, immense
emotional distress, detrimental impacts on relationships, anxiety, depression, trauma, post-
traumatic stress disorder, anger, distrust, and counseling and medical expenses, and, in addition,
Mitchell dropped out of high school, resulting in a tragic end to her remarkable record as a student
and in a significant decrease in her earnings.

60. Mitchell is entitled to recover from Defendant Roberts all damages sustained by

her as a proximate and direct result of Defendant Roberts’s conduct, including, but not limited to,
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the damages described above, in a total amount to be shown at trial of at least fifteen million
dollars.

61.  Defendant Roberts’s conduct was willful and malicious, or manifested a knowing
and reckless indifference toward, and disregard of, the rights of Mitchell. Therefore, Mitchell is
entitled to an award of punitive damages from and against Defendant Roberts of no less than ten
million dollars.

FOURTH CLAIM FOR RELIEF

NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS

62. Mitchell re-alleges and incorporates by reference the allegations above as if set
forth fully herein.

63. Defendant Roberts knew and should have known that, as a result of Franklin’s
horrifying attack and Mitchell’s history of abuse, Mitchell suffered extreme guilt, shame, isolation,
distress, fear, and powerlessness. Defendant Roberts knew, and should have known, that Mitchell
was a recent victim of Franklin’s attack that killed her two friends; a recent victim of a violent
rape; a victim of rape, sexual abuse, and incest since she was a toddler; a recent target of the media;
ostracized by the community and her friends; impoverished; and a sixteen-year-old child.

64. Defendant Roberts knew and should have known that Mitchell trusted him,
especially as an attorney for the Department of Justice, to be compassionate, humane, and just.

65.  Defendant Roberts realized and should have realized that his conduct of deception,
manipulation, intimidation, coercion, artifice, rape, and child sexual abuse involved an
unreasonable risk of causing extreme emotional distress to Mitchell.

66. Defendant Roberts should have realized from facts known to him that the distress

to Mitchell could result in illness or bodily harm.
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67.  Asaproximate and direct result of Defendant Roberts’s actions, Mitchell suffered
and continues to suffer damages including physical pain, muscle spasms, cluster migraines,
suicidal ideations, night terrors, sleep walking, difficulties with comprehension (such as short,
periodic difficulties in understanding what people are saying), anorexia, nausea, immense
emotional distress, detrimental impacts on relationships, anxiety, depression, trauma, post-
traumatic stress disorder, anger, distrust, and counseling and medical expenses, and, in addition,
Mitchell dropped out of high school, resulting in a tragic end to her remarkable record as a student
and in a significant decrease in her earnings and earning capacity.

68. Mitchell is entitled to recover from Defendant Roberts all damages sustained by
her as a proximate and direct result of Defendant Roberts’s conduct, including, but not limited to,
the damages described above, in a total amount to be shown at trial of at least fifteen million
dollars.

69. Defendant Roberts acted with knowing and reckless indifference toward, and
disregard of, the rights of Mitchell. Therefore, Mitchell is entitled to an award of punitive damages
from and against Defendant Roberts of no less than ten million dollars.

FIFTH CLAIM FOR RELIEF

FALSE IMPRISONMENT
70. Mitchell re-alleges and incorporates by reference the allegations above as if set
forth fully herein.
71. In addition to luring Mitchell to his hotel room, the walls of which were boundaries
fixed by Defendant Roberts, under false pretenses and against her will, and locking the door,
preventing her from escaping, before he first raped and otherwise sexually abused her, as described

in paragraphs 13-21 above, Defendant Roberts, during a break in the trial of Franklin, also coerced
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Mitchell, against her will, to enter a small room off the courtroom, the walls of which were
boundaries fixed by Defendant Roberts, where Franklin was being tried for murdering Mitchell’s
two friends. When inside that small room, Defendant Roberts, against Mitchell’s will, pushed
Mitchell against the wall, stuck his tongue into her mouth, and reached his hands inside her blouse,
under her bra, and inside her pants and panties, fondling her bare breasts and her vagina, all to the
shock and horror of Mitchell.

72.  Mitchell was unable to escape or bring to the attention of anyone her circumstances
because of the fear created by Roberts that the circumstances, if brought to the attention of anyone
in or near the courtroom, would be extremely humiliating and shaming, and, worst of all, would
provide a reason for Franklin to escape justice for the murder of Mitchell’s friends because, as she
had been warned by Defendant Roberts, Franklin might be set free or, at the very least, be permitted
anew trial, if anyone learned of Defendant Roberts’s sexual misconduct with Mitchell—a sixteen-
year-old witness in the very trial where Roberts was prosecuting Franklin.

73. By engaging in the above-described misconduct, Defendant Roberts intentionally
and unlawfully exercised force or the express or implied threat of force, menace, deceit, and
unreasonable duress and coercion, to restrain, detain, and confine Mitchell.

74.  The restraint, detention, and confinement compelled Mitchell to go to the places of
her confinement and to be held there during Roberts’s sexual abuse of Mitchell.

75.  Mitchell did not consent to the restraints, detentions, or confinements described
herein.

76.  Asaproximate and direct result of Defendant Roberts’s actions, Mitchell suffered
and continues to suffer damages including physical pain, muscle spasms, cluster migraines,

suicidal ideations, night terrors, sleep walking, difficulties with comprehension (such as short,
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periodic difficulties in understanding what people are saying), anorexia, nausea, immense
emotional distress, detrimental impacts on relationships, anxiety, depression, trauma, post-
traumatic stress disorder, anger, distrust, and counseling and medical expenses, and, in addition,
Mitchell dropped out of high school, resulting in a tragic end to her remarkable record as a student
and in a significant decrease in her earnings and earning capacity.

77. Mitchell is entitled to recover from Defendant Roberts all damages sustained by
her as a proximate and direct result of Defendant Roberts’s conduct, including, but not limited to,
the damages described above, in a total amount to be shown at trial of at least fifteen million
dollars.

78. Defendant Roberts acted with knowing and reckless indifference toward, and
disregard of, the rights of Mitchell. Therefore, Mitchell is entitled to an award of punitive damages
from and against Defendant Roberts of no less than ten million dollars.

PRAYER FOR RELIEF

WHEREFORE, pursuant to the claims for relief set forth herein above, Mitchell is entitled
to: (1) judgement against Defendant Roberts, for all general and special damages in an amount to
be determined at trial, but no less than fifteen million dollars, (2) punitive damages against
Defendant Roberts in an amount to be determined at trial, (3) an award against Defendant Roberts
of all reasonable attorneys’ fees and costs incurred by plaintiff in this matter, and (4) all further

relief as deemed just and equitable.
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JURY DEMAND

Plaintiff hereby demands a trial by jury on all of her claims.

DATED this 29" day of July, 2016.

LEWIS HANSEN

By: /sl Ross C. Anderson

Ross C. Anderson
Attorneys for Plaintiff
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IN THE UNITED STATES DISTRICT COURT
DISTRICT OF UTAH, CENTRAL DIVISION

TERRY MITCHELL,
MEMORANDUM DECISION AND

Plaintiff, ORDER TO SUBMIT PROPOSED

QUESTION FOR CERTIFICATION
V.
Case No. 2:16-cv-00843-EJF
RICHARD WARREN ROBERTS,
Magistrate Judge Evelyn J. Furse
Defendant.

Defendant Richard Warren Roberts moves the Court’ to dismiss Plaintiff Terry
Mitchell’s Complaint under Rule 12(b)(6) of the Federal Rules of Civil Procedure for failure to
state a claim upon which this Court can grant relief. (Def. Richard W. Roberts’ Mot. to Dismiss
the Compl. (“Mot.”), ECF No. 9.) Mr. Roberts argues the statute of limitations bars Ms.
Mitchell’s claims. (Mot. 2, ECF No. 9.) Ms. Mitchell maintains Utah Code section 78B-2-308
as amended on May 10, 2016 revives her time-barred claims. (Pl.’s Mem. in Opp’n to Mot. to
Dismiss (“Opp’n”) 2, ECF No. 12.) Having reviewed the parties’ briefing on Mr. Roberts’s
Motion to Dismiss, the Court concludes Utah law remains unclear as to whether the legislature
may expressly revive time-barred claims. Accordingly, this Court finds certification of the state
law questions presented by this case to the Utah Supreme Court pursuant to Rule 41 of the Utah

Rules of Appellate Procedure appropriate.

! The parties have consented to proceed before the undersigned Magistrate Judge in accordance
with 28 U.S.C. § 636(c) and Federal Rule of Civil Procedure 73. (ECF No. 22.)
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Mr. Roberts cites State v. Apotex Corp., 2012 UT 36, 282 P.3d 66, for the proposition
that the legislature cannot expressly revive time-barred claims. (Mot. 10, ECF No. 9.) However,
in Apotex, the Utah Supreme Court did not address whether the statute in question contained an
express declaration of retroactivity, despite the State’s raising the issue. 2012 UT 36, | 63-67.

Historically, Utah courts have considered “[t]Jwo rules of statutory construction . . .
relevant to” retroactive operation. Evans & Sutherland Computer Corp. v. Utah State Tax
Comm’n, 953 P.2d 435, 437 (Utah 1997). “One is the ‘long-standing rule of statutory
construction that a legislative enactment which alters the substantive law . . . will not be read to
operate retrospectively unless the legislature has clearly expressed that intention.”” 1d. (quoting
Madsen v. Borthick, 769 P.2d 245, 253 (Utah 1998)). “The second relevant rule of statutory
construction, which is often referred to as an exception to the first, permits retroactive
application ‘where a statute changes only procedural law by providing a different mode or form
of procedure for enforcing substantive rights” without enlarging or eliminating vested rights.’”
Id. at 437-38 (quoting Roark v. Crabtree, 893 P.2d 1058, 1062 (Utah 1995)). “Traditionally,
[the Utah Supreme Court has] begun [its] analysis by applying the first rule of statutory
construction: Only when [it] conclude[s] that retroactive application is not permitted under that
rule do[es] [it] consider whether the second rule of construction permits retroactive operation.”
Id. at 438.

Whether the Apotex decision abrogated the two-part test or merely skipped the first part
of the test because the statute in question did not necessarily include a clear statement of
retroactivity remains unclear. Because Utah Code section 78B-2-308(7) expressly authorizes
retroactive application, the first part of the traditional test would apply, and the Court would not

consider whether the retroactive application affects vested rights. Therefore, whether the Utah
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Supreme Court intended to abandon the first part of the test becomes central to the determination
of this case.

Further, the Utah Supreme Court reiterated the two-part test one year after Apotex in
Waddoups v. Noorda, 2013 UT 64, 321 P.3d 1108, making the effect of Apotex on the two-part
test even more in doubt. In Waddoups, the court states that “[I]aws that ‘enlarge, eliminate, or
destroy vested or contractual rights’ are substantive and are barred from retroactive application
absent express legislative intent.” 2013 UT 64, 1 8, (quoting Brown & Root Indus. Serv. v.
Indus. Comm’n, 947 P.2d 671, 675 (Utah 1997)). However, the Utah Supreme Court did not
apply the first part of the traditional test because the statute at issue did not expressly address
retroactivity. Id. 11 9-10. Thus, the statement of the first part of the test remains dicta. Further,
the court never mentions Apotex. Accordingly, this Court finds the applicable state of the law
uncertain.

Under Utah Rule of Appellate Procedure 41(a), “[t]he Utah Supreme Court may answer a
question of Utah law certified to it by a court of the United States . . . if the state of the law of
Utah applicable to a proceeding before the certifying court is uncertain.” The Court ORDERS
the parties to file a proposed “question [or questions] of law to be answered” by the Utah
Supreme Court. Utah R. App. P. 41(c)(1)(A). The parties shall submit either a stipulated
question(s) or individual proposed questions within fourteen (14) days from the date of this
Order. Within fourteen (14) days from the date of that filing, counsel should file any opposition
to the framing of the proposed question or questions filed by opposing counsel if the parties

cannot reach a stipulation.

*
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DATED this 21st day of April, 2017.
BY THE COURT:

United States Magistrate Judge
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IN THE UNITED STATES DISTRICT COURT
DISTRICT OF UTAH, CENTRAL DIVISION

TERRY MITCHELL,
ORDER OF CERTIFICATION TO UTAH

Plaintiff, SUPREME COURT
V. Case No. 2:16-cv-00843-EJF
RICHARD WARREN ROBERTS, Magistrate Judge Evelyn J. Furse
Defendant.

Defendant Richard W. Roberts filed a Motion to Dismiss this case based on a statute
of limitations defense. (Def. Richard W. Roberts’ Mot. to Dismiss the Compl., ECF No. 9.)
This Court found that Utah law regarding retroactive operation of statutes remains unclear in

light of possibly conflicting statements in State v. Apotex Corp., 2012 UT 36, 163-67, 282

P.3d 66, and Waddoups v. Noorda, 2013 UT 64, 1 8, 321 P.3d 1108, as further explained in

the attached Memorandum Decision and Order to Submit Proposed Question for
Certification, April 21, 2017. To clarify the existing law, the Court hereby CERTIFIES, under
Rule 41 of the Utah Rules of Appellate Procedure, the following questions to the Utah

Supreme Court:

1. Can the Utah Legislature expressly revive time-barred claims through a
statute?

2. Specifically, does the language of Utah Code section 78B—-2-308(7),
expressly reviving claims for child sexual abuse that were barred by the
previously applicable statute of limitations as of July 1, 2016, make
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unnecessary the analysis of whether the change enlarges or eliminates
vested rights?

The Court ORDERS the Clerk of the United States District Court to transmit a copy
of this certification to the parties and shall submit to the Utah Supreme Court a certified
copy of this certification. Should the Utah Supreme Court determine that it requires any
portion of the record, this Court orders the Clerk of the United States District Court to

transmit the requested documents.

DATED this 1st day of June, 2017.

BY THE COURT:

&x«t«m\/%

EVELYN 3. FURS
United States Maglstrate Judge
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IN THE UNITED STATES DISTRICT COURT
DISTRICT OF UTAH, CENTRAL DIVISION

TERRY MITCHELL,
MEMORANDUM DECISION AND

Plaintiff, ORDER TO SUBMIT PROPOSED

QUESTION FOR CERTIFICATION
V.
Case No. 2:16-cv-00843-EJF
RICHARD WARREN ROBERTS,
Magistrate Judge Evelyn J. Furse
Defendant.

Defendant Richard Warren Roberts moves the Court’ to dismiss Plaintiff Terry
Mitchell’s Complaint under Rule 12(b)(6) of the Federal Rules of Civil Procedure for failure to
state a claim upon which this Court can grant relief. (Def. Richard W. Roberts’ Mot. to Dismiss
the Compl. (“Mot.”), ECF No. 9.) Mr. Roberts argues the statute of limitations bars Ms.
Mitchell’s claims. (Mot. 2, ECF No. 9.) Ms. Mitchell maintains Utah Code section 78B-2-308
as amended on May 10, 2016 revives her time-barred claims. (Pl.’s Mem. in Opp’n to Mot. to
Dismiss (“Opp’n”) 2, ECF No. 12.) Having reviewed the parties’ briefing on Mr. Roberts’s
Motion to Dismiss, the Court concludes Utah law remains unclear as to whether the legislature
may expressly revive time-barred claims. Accordingly, this Court finds certification of the state
law questions presented by this case to the Utah Supreme Court pursuant to Rule 41 of the Utah

Rules of Appellate Procedure appropriate.

! The parties have consented to proceed before the undersigned Magistrate Judge in accordance
with 28 U.S.C. § 636(c) and Federal Rule of Civil Procedure 73. (ECF No. 22.)

1
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Mr. Roberts cites State v. Apotex Corp., 2012 UT 36, 282 P.3d 66, for the proposition
that the legislature cannot expressly revive time-barred claims. (Mot. 10, ECF No. 9.) However,
in Apotex, the Utah Supreme Court did not address whether the statute in question contained an
express declaration of retroactivity, despite the State’s raising the issue. 2012 UT 36, | 63-67.

Historically, Utah courts have considered “[t]Jwo rules of statutory construction . . .
relevant to” retroactive operation. Evans & Sutherland Computer Corp. v. Utah State Tax
Comm’n, 953 P.2d 435, 437 (Utah 1997). “One is the ‘long-standing rule of statutory
construction that a legislative enactment which alters the substantive law . . . will not be read to
operate retrospectively unless the legislature has clearly expressed that intention.”” 1d. (quoting
Madsen v. Borthick, 769 P.2d 245, 253 (Utah 1998)). “The second relevant rule of statutory
construction, which is often referred to as an exception to the first, permits retroactive
application ‘where a statute changes only procedural law by providing a different mode or form
of procedure for enforcing substantive rights” without enlarging or eliminating vested rights.’”
Id. at 437-38 (quoting Roark v. Crabtree, 893 P.2d 1058, 1062 (Utah 1995)). “Traditionally,
[the Utah Supreme Court has] begun [its] analysis by applying the first rule of statutory
construction: Only when [it] conclude[s] that retroactive application is not permitted under that
rule do[es] [it] consider whether the second rule of construction permits retroactive operation.”
Id. at 438.

Whether the Apotex decision abrogated the two-part test or merely skipped the first part
of the test because the statute in question did not necessarily include a clear statement of
retroactivity remains unclear. Because Utah Code section 78B-2-308(7) expressly authorizes
retroactive application, the first part of the traditional test would apply, and the Court would not

consider whether the retroactive application affects vested rights. Therefore, whether the Utah
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Supreme Court intended to abandon the first part of the test becomes central to the determination
of this case.

Further, the Utah Supreme Court reiterated the two-part test one year after Apotex in
Waddoups v. Noorda, 2013 UT 64, 321 P.3d 1108, making the effect of Apotex on the two-part
test even more in doubt. In Waddoups, the court states that “[I]aws that ‘enlarge, eliminate, or
destroy vested or contractual rights’ are substantive and are barred from retroactive application
absent express legislative intent.” 2013 UT 64, 1 8, (quoting Brown & Root Indus. Serv. v.
Indus. Comm’n, 947 P.2d 671, 675 (Utah 1997)). However, the Utah Supreme Court did not
apply the first part of the traditional test because the statute at issue did not expressly address
retroactivity. Id. 11 9-10. Thus, the statement of the first part of the test remains dicta. Further,
the court never mentions Apotex. Accordingly, this Court finds the applicable state of the law
uncertain.

Under Utah Rule of Appellate Procedure 41(a), “[t]he Utah Supreme Court may answer a
question of Utah law certified to it by a court of the United States . . . if the state of the law of
Utah applicable to a proceeding before the certifying court is uncertain.” The Court ORDERS
the parties to file a proposed “question [or questions] of law to be answered” by the Utah
Supreme Court. Utah R. App. P. 41(c)(1)(A). The parties shall submit either a stipulated
question(s) or individual proposed questions within fourteen (14) days from the date of this
Order. Within fourteen (14) days from the date of that filing, counsel should file any opposition
to the framing of the proposed question or questions filed by opposing counsel if the parties

cannot reach a stipulation.

*
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DATED this 21st day of April, 2017.
BY THE COURT:

United States Magistrate Judge
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Linda C. Bailey (pro hac vice pending)
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1330 Connecticut Avenue, N.W.
Washington, D.C. 20036
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bheberlig@steptoe.com
Ibailey@steptoe.com

Neil A. Kaplan (#3974)

Shannon K. Zollinger (#12724)
Clyde Snow & Sessions

201 South Main Street, 13th Floor
Salt Lake City, Utah 84111-2216
(801) 322-2516
nak@clydesnow.com
skz@clydesnow.com

Counsel for Richard W. Roberts

IN THE UNITED STATES DISTRICT COURT
DISTRICT OF UTAH, CENTRAL DIVISION

TERRY MITCHELL,
DEFENDANT RICHARD W.
Plaintiff, ROBERTS’ MOTION TO DISMISS
THE COMPLAINT

V.

RICHARD WARREN ROBERTS, Case No. 2:16-cv-00843-PMW
Magistrate Judge Paul M. Warner
Defendant.

STATEMENT OF RELIEF SOUGHT AND GROUNDS FOR MOTION

Defendant Richard W. Roberts (“Roberts”), through undersigned counsel, hereby moves

to dismiss all claims in the Complaint pursuant to Rule 12(b)(6) of the Federal Rules of Civil
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Procedure, for failure to state claims upon which relief can be granted. All claims in this
Complaint are time-barred by the applicable statutes of limitations. Therefore, the Court should
dismiss the Complaint with prejudice.

L. FACTUAL BACKGROUND

On March 16, 2016, Plaintiff Terry Mitchell (“Mitchell”) filed a complaint against
Roberts alleging assault (Claim One), battery (Claim Two), intentional infliction of emotional
distress (Claim Three), negligent infliction of emotional distress (Claim Four), and “sexual abuse
of a child” (Claim Five). Mitchell v. Roberts, No. 2:16-cv-00218-JNP-EJF (D. Utah), ECF No. 2
(“Original Complaint”) 1 33-71. The Original Complaint alleged that the events took place
thirty-five years ago in early-1981, surrounding the criminal trial of Joseph Paul Franklin, when
Roberts was a junior Department of Justice prosecutor and Mitchell was a young prosecution
witness.

In an apparent attempt to take advantage of tolling to revive Mitchell’s otherwise time-
barred claims, the Original Complaint contained specific and detailed allegations that Mitchell
had repressed all memory of the alleged abuse. According to Mitchell, she “only discovered the
fact of” the alleged abuse “at some point after the execution of Franklin on November 20, 2013.”
Id. 1 30. Mitchell asserted that an email from Roberts after the execution “triggered the
beginning of the release of Mitchell’s memories about her abuse by Defendant Roberts.” 1d.
131. To bolster this claim, Mitchell highlighted that in nearly twenty-three years of counseling—
counseling that began prior to her relationship with Roberts—she never mentioned her

relationship with Roberts until late 2013. 1d.

{01042197-1} 2
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Roberts moved to dismiss the Original Complaint. As the motion made clear, and
Mitchell’s opposition conceded, Claim Five stated no statutory cause of action and had to be
dismissed. See Defendant Richard W. Roberts’ Motion to Dismiss the Complaint at 7-8,
Mitchell v. Roberts, No. 2:16-cv-00218-JNP-EJF (D. Utah), ECF No. 12 (“Motion to Dismiss”);
Memorandum in Opposition to Motion to Dismiss at 23-24, Mitchell v. Roberts, No. 2:16-cv-
00218-JNP-EJF (D. Utah), ECF No. 16 (“Opposition”). The motion also made clear, and
Mitchell’s opposition conceded, that her claim of repressed memory did not toll the running of
the applicable statutes of limitations, see Utah Code Ann. 88 78-12-29(4); 78B-2-307, on the
common law claims. See Motion to Dismiss at 8-15; Opposition at 2.> That would have
required the Court to dismiss Claims One through Four as untimely. Ultimately, the Opposition
retreated into ad hominem and false allegations aimed at diverting the Court’s proper analysis
away from the fact that, as a matter of law, the Original Complaint contained no timely or
actionable claims.

Without awaiting a ruling on the motion, Mitchell voluntarily dismissed the Original
Complaint. She immediately filed a new complaint that retracts and contradicts her previous
assertions of repressed memory and substitutes as Claim Five a new common law claim of false
imprisonment.? The vivid—and false—allegations set forth in new Claim Five were nowhere to be

found in the Original Complaint. Moreover, Mitchell abandoned her allegations that “before

! Mitchell also failed to respond to, and thereby conceded, Roberts’ motion asking the
court to take judicial notice of Mitchell’s prior transcribed statements to Utah law enforcement
agents in 2014 that categorically refuted her repressed memory claims in the Original Complaint.
See Request for Judicial Notice, Mitchell v. Roberts, No. 2:16-cv-00218-JNP-EJF (D. Utah),
ECF No. 13.

2 Roberts reserves his rights under Federal Rule of Civil Procedure 41(d).
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attaining the age of eighteen, Mitchell repressed all memory of” Roberts’ alleged abuse and
“only discovered the fact of” the alleged abuse “at some point after the execution of Franklin” in
2013. Original Complaint 1 30. She similarly withdrew the allegation that an email from
Roberts sent after the execution “triggered the beginning of the release of [her] memories about”
her relationship with Roberts. Id. § 31. In their place, Mitchell substituted the contradictory new
allegation that “she tried to keep [memories of the alleged abuse] out of her mind because they
caused so much pain.” Compl. § 31. These new allegations confirm that Mitchell’s previous
claim of repressed memory was merely a ploy to attempt to toll the expired statutes of
limitations.

Mitchell’s allegations are perplexing and demonstrably false. As stated in the original
motion, Roberts and Mitchell did have a brief, consensual intimate relationship after her role in
the Franklin trial ended. But thirty-five years after the relevant events, Mitchell has filed this
lawsuit, now claiming that the relationship constituted rape. Aside from being flat wrong,
Mitchell’s claims have long since been time-barred. Mitchell herself now admits and alleges that
her “civil action . . . was time-barred as of July 1, 2016.” Id. | 36.

That should be the end of the inquiry. Mitchell, however, now seeks to resuscitate these
decades-old claims based on new legislation. On May 10, 2016, the Utah legislature passed, and
the Governor signed, House Bill 279, which amended section 78B-2-308 to read:

(7) A civil action against a person listed in Subsection (6)(a) or (b) [including a

perpetrator of abuse] for sexual abuse that was time-barred as of July 1, 2016,

may be brought within 35 years of the victim’s 18th birthday, or within three

years of the effective date of this Subsection (7), whichever is longer.

Mitchell relies solely upon this new legislation to revive her claims. Compl. | 31, 36. As

explained below, this gambit runs contrary to over a century of binding Utah precedent, which
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unequivocally holds that the defense of an expired statute of limitations is a vested right that
subsequent legislation cannot divest. The new legislation upon which Mitchell rests her entire
case cannot resurrect her expired claims, which must be dismissed.
II. APPLICABLE LEGAL STANDARDS

Under Rule 12(b)(6) of the Federal Rules of Civil Procedure, the Court must dismiss a
claim unless it alleges facts stating a claim for relief that is “plausible on its face.” Bell Atl.
Corp. v. Twombly, 550 U.S. 544, 570 (2007); Ashcroft v. Igbal, 556 U.S. 662, 678 (2009). On a
motion to dismiss, the Court must construe the factual allegations in a complaint as true and in
the light most favorable to the plaintiff. Moore v. Guthrie, 438 F.3d 1036 (10th Cir. 2006). But
the Court need not accept unsupported, conclusory allegations or legal conclusions drawn by the
plaintiff. See Twombly, 550 U.S. at 555; S. Disposal v. Tex. Waste Mgmt., 161 F.3d 1259, 1262
(10th Cir. 1998) (court “need not accept . . . conclusory allegations as true”).

A statute of limitations claim may be raised on a motion to dismiss if the complaint
shows on its face that the limitations period has run. Bauer v. City & Cty. of Denver, No. 15-
1275, 2016 WL 1019080, at *3 (10th Cir. Mar. 15, 2016) (unpublished) (“‘[W]hen the dates
given in the complaint make clear that the right sued upon has been extinguished,” dismissal
under 12(b)(6) is appropriate.”) (citation omitted). “Statutes of limitation . . . are designed to
promote justice by preventing surprises through the revival of claims that have been allowed to
slumber until evidence has been lost, memories have faded, and witnesses have disappeared.”
Order of R.R. Telegraphers v. Ry. Express Agency, 321 U.S. 342, 348-49 (1944). “[S]tatutes of
limitations, as a matter of public policy, exist because the law has long recognized the need ‘to

prevent the enforcement of stale claims,’ in order to ‘afford[ ] protection against ancient
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demands, whether originally well founded or not, and [to] serve[ ] as a warning against the
consequences of [undue delay].”” Falkenrath v. Candella Corp., 2016 UT App. 76, 1 8
(alterations in original; citations omitted); see also Horton v. Goldminer’s Daughter, 785 P.2d
1087, 1091 (Utah 1989) (“statutes of limitation are intended to compel the exercise of a right of
action within a reasonable time and to suppress stale and fraudulent claims so that claims are
advanced while evidence to rebut them is still fresh.”).

. ARGUMENT

A. Mitchell’s Claims Are Time-Barred

Mitchell alleges and concedes that this civil action is time-barred. Compl. §36. On this
narrow issue, she is correct. The Utah Code provides the applicable statutes of limitations. West
v. CONRAIL, 481 U.S. 35, 39 n.4 (1987) (citing Walker v. Armco Steel Corp., 446 U.S. 740,
752-53 (1980)) (“When the underlying cause of action is based on state law, and federal
jurisdiction is based on diversity of citizenship, state law . . . provides the appropriate period of
limitations . . . .”). Under Utah law, “a statute of limitations begins to run upon the happening of
the last event necessary to complete the cause of action.” Colosimo v. Roman Catholic Bishop of
Salt Lake City, 2007 UT 25, 1 14, 156 P.3d 806.

Claims One and Two allege separate causes of action for assault and battery. Compl.

11 33-48. Claim Five alleges a cause of action for false imprisonment. Compl. §{ 70-78. In
1981, Utah law provided that an action for assault, battery, and false imprisonment must be

brought within one year. Utah Code Ann. § 78-12-29(4) (1953).% In Claims Three and Four,

% In 20086, this section of the Utah Code imposing a one-year statute of limitations for
certain enumerated causes of action was amended to exclude actions for assault and battery—but
not false imprisonment—from its coverage, 2006 Utah Laws 274, and the law was thereafter
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Mitchell asserts intentional and negligent infliction of emotional distress by Roberts in 1981.
The statute of limitations for such claims is four years. See Utah Code Ann. § 78-12-25(3)
(2007) (renumbered as Utah Code Ann.§ 78B-2-307) (“An action may be brought within four
years . . . for relief not otherwise provided by law.”); see also Roark v. Crabtree, 893 P.2d 1058,
1063 (Utah 1995) (applying the residual four-year limitations period set forth in section 78-12-
25(3) to intentional infliction of emotional distress claim); Olsen v. Hooley, 865 P.2d 1345, 1348
(Utah 1993) (claim for intentional infliction of emotional distress, based on sexual abuse, was
governed by the residual four-year limitations period).

Mitchell alleges that the relevant events occurred in 1981. Compl. {7 10, 13.* In 1981,

Utah law provided: “If after a cause of action accrues [a person] departs from the state, the time

renumbered in 2008 as Utah Code Ann. § 78B-2-302 [Statutes of Limitation, Other than Real
Property, Within one year]. The pre-2006 version of the one-year statute of limitations that
included assault and battery within its coverage, however, had been in effect for decades prior,
including when Mitchell’s cause of action accrued. Compare Utah Code Ann. § 78-12-29(4)
(1953) with Utah Code Ann. § 78-12-29(4) (1987). See, e.g., Roark v. Crabtree, 893 P.2d 1058,
1062-63 (Utah 1995) (assault and battery claims filed in 1993 based on alleged sexual abuse in
1974 and 1975 covered by one-year statute of limitations in section 78-12-29(4)); Ankers v.
Rodman, 995 F. Supp. 1329 (D. Utah 1997) (battery claim filed in 1996 based on alleged
unauthorized physical contact in 1994 covered by one-year statute of limitations in section 78-
12-29(4)). Under Utah law, legislation increasing a statute of limitations period does not apply
retroactively. See Roark, 893 P.2d at 1061-63; see also infra at 8-14. Thus, for example, in a
case where an alleged assault occurred in 2005, when section 78-12-29(4) provided for a one-
year statute of limitations for assault, the court applied that one-year statute of limitations, even
though it acknowledged that the legislature had subsequently amended section 78-12-29(4)-
excluding assault from its coverage—before the plaintiff filed the lawsuit in 2009. Salters v.
Smith’s Food & Drug King/Krogers, No. 2:09-CV-1001-CW-SA, 2010 WL 3952041, at *2 &
n.1 (D. Utah Sept. 8, 2010) (unpublished), report and recommendation adopted, No. 2:09-CV-
1001, 2010 WL 3952026 (D. Utah Oct. 7, 2010) (unpublished). The same result applies here.

4 Mitchell alleges that she turned eighteen in October 1982. See id. 19. Generally, if a
cause of action accrues while the plaintiff is under the age of majority, claims are tolled until the
plaintiff’s eighteenth birthday. See Utah Code Ann. § 78-12-36 (renumbered as Utah Code Ann.
§ 78B-2-308); Roark, 893 P.2d at 1060 (finding that the one-year statute of limitations for claims
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of his absence is not part of the time limited for the commencement of the action.” Utah Code
Ann 8 78-12-35 (1953). In 2009, the Utah legislature amended the tolling provision to provide:
“If after a cause of action accrues the person departs from the state, the time of his absence is not
part of the time limited for the commencement of the action unless Section 78B-3-205 applies.”
Utah Code Ann. § 78B-2-104 (formerly § 78-12-35; effective May 12, 2009) (emphasis added).
Section 78B-3-205, Utah’s long-arm statute, states that a person is “subject to the jurisdiction of
the courts of this state as to any claim arising out of or related to . . . the causing of any injury
within this state whether tortious or by breach of warranty.” Utah Code Ann. 8 78B-3-205(3).
Because the Complaint alleges that Roberts injured Mitchell by tortious conduct in Utah, Roberts
has always been subject to the jurisdiction of the Utah courts pursuant to this long-arm statute.
Thus, under section 78B-2-104, the applicable statutes of limitations for Mitchell’s claims began
running no later than May 12, 2009, the effective date of the amended tolling statute.

Mitchell did not file the Original Complaint until March 16, 2016, and did not file the
current Complaint until July 29, 2016. Accordingly, the statutes of limitations have run on all of
Mitchell’s claims. Again, Mitchell concedes as much. Compl. § 36 (acknowledging this “civil
action . . . was time-barred as of July 1, 2016.”).

B. Amended Utah Code Ann. § 78B-2-308 Cannot Revive Mitchell’s Claims

Conceding that the applicable statutes of limitations bar her cause of action, Mitchell
contends solely that the expired claims are revived under the recent amendment to Utah Code

Ann. § 78B-2-308, which extended the statute of limitations for civil actions based on sexual

of assault and battery arising out of alleged sexual abuse were tolled until the individual turned
eighteen). In this case, as discussed infra, Utah’s out-0f-state tolling statute tolled Mitchell’s
claims beyond her eighteenth birthday, until 2009 at the latest.
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abuse of a person under 18 years of age. Compl. § 36. Therefore, the only question before the
Court is whether, as a matter of law, the subsequent enlargement of the limitations period by
amended Utah Code Ann. § 78B-2-308 (2016) (“the Amended Statute) can revive Mitchell’s
time-barred claims. It cannot. “[T]he subsequent passage of an act increasing the period of
limitation [can]not operate to affect or renew a cause of action already barred.” Roark, 893 P.2d
at 1062. To the extent the Amended Statute revives causes of action that were time-barred prior
to the effective date of the legislation, it is invalid under longstanding Utah law.

1. Over a Century of Binding Precedent from the Utah Supreme Court
Precludes Renewal of Time-Barred Claims

Since 1900, the Supreme Court of Utah has “consistently maintained that the defense of
an expired statute of limitations is a vested right.” Roark, 893 P.2d at 1062-63 (citing Ireland v.
Mackintosh, 22 Utah 296, 61 P. 901 (1900)). In various decisions throughout the twentieth
century, the Court has reaffirmed the indestructibility of this right. See, e.g., In re Swan’s Estate,
95 Utah 408, 415 (Utah 1938) (noting an amendment lengthening the applicable statute of
limitations and explaining “this was after the bar had become effective in this case, and so cannot
affect our decision”); Greenhalgh v. Payson City, 530 P.2d 799, 802 (Utah 1975), superseded on
other grounds by Utah Code Ann. § 78-12-36(1) (Supp. 1975) (citing Ireland, supra; 51 Am. Jur.
2d, Limitations of Actions, § 44) (“The subsequent passage of an act by the legislature increasing
the period of limitation could not operate to affect or renew a cause of action already barred.”).
In those cases where the Court permitted retroactive application of a new statute of limitations, it
made clear that such application was only permissible because the new limitations period came

into effect before the prior limitations period had expired. See, e.g., Del Monte Corp. v. Moore,
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580 P.2d 224, 225 (Utah 1978). Thus, limitations periods are capable of extension while active,
but not of revival once expired.

More recently, the Utah Supreme Court addressed this issue in State v. Apotex, 2012 UT
36 (2012). The decision is directly on point and dispositive. In Apotex, the Court considered
what effect—if any—an amendment to the Utah False Claims Act (“UFCA”) that provided a
new and longer statute of limitations for actions brought under the statute had on claims that had
already expired under the former, shorter limitations period. Id. § 66. Subsection (1) of the
amended statute replaced a one-year statute of limitations with a provision allowing an action to
be brought for up to ten years after the date of the violation. Id. ] 65-66. The statute states, “A
civil action brought under this chapter may be brought for acts occurring prior to the effective
date of this section if the limitations period set forth in Subsection (1) has not lapsed.” Utah
Code Ann. 8 26-20-15(2). With this language, the statute expressly permitted the revival of
claims accrued prior to the statute’s effective date for which the prior one-year limitations period
had expired if the new 10-year limitations period had not lapsed. Id. Although the new law
“expanded the limitations period and expressly provided for the new limitations period to be
retroactive,” the district court “held that ‘[t]he retroactive application of the amended statute of
limitations provision cannot operate to revive claims that were already time-barred under the
prior version of the statute.”” 1d. { 14 (quoting district court).

On appeal, the Supreme Court directly addressed and rejected an argument that because
“the plain language of the amended UFCA applies the new statute of limitations period
retroactively to ‘acts occurring prior to” April 30, 2007,” “the one-year statute of limitations

[was] irrelevant.” 1d. § 67. Even though the plain text of the amended UFCA applied the new
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statute of limitations retroactively to lapsed claims, the Utah Supreme Court held “[t]he amended
UFCA cannot resurrect claims that have already expired under the one-year limitations period.”
Id. The Court explained that “after a cause of action has become barred by the statute of
limitations the defendant has a vested right to rely on that statute as a defense . . . which cannot
be taken away by legislation . . . or by affirmative act, such as lengthening of the limitation
period.” 1d. (quoting Roark, 893 P.2d at 1063 (quotation omitted)); see also id. § 64 (“This
conclusion [affirming dismissal for expiration of the statute of limitations] is grounded in our
recognition that once a cause of action expires, it may not be revived by statutory enactment.”).
The same logic and precedents apply here.

Subsection 7 of the Amended Statute provides that a “civil action . . . for sexual abuse
that was time-barred as of July 1, 2016, may be brought within 35 years of the victim’s 18th
birthday, or within three years of” May 10, 2016. Utah Code Ann. 8 78B-2-308(7). Like the
amended UFCA in Apotex, the text of the statute demonstrates that it was meant to apply
retroactively and include lapsed claims. But, just as in Apotex, the Amended Statute “cannot
resurrect claims that have already expired” under the prior statute of limitations. See 2012 UT
36, 1 67 (legislation cannot take away a defendant’s vested right to rely on expiration of the
limitations period as a defense); see also Roark, 893 P.2d at 1062 (citing Del Monte Corp., 580
P.2d at 225) (“[W]hen ‘the statute has run on a cause of action, so that it is dead, it cannot be
revived by any [] statutory extension.”””) (emphasis added).

The sensitive nature of sexual abuse claims does not alter a defendant’s vested rights nor
Utah’s ban against reviving dead claims. The Utah Supreme Court has addressed retroactive

application of new statutes of limitations to allegations of child sexual abuse in both the civil and
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criminal contexts and has concluded without caveat or limitation that “once the statute of
limitations has run in a particular case, a defendant has a vested right to rely on the limitations
defense, which right cannot be rescinded by subsequent legislation extending a limitations
period.” See State v. Lusk, 2001 UT 102, 1 30 (citing DOIT, Inc. v. Touche, Ross & Co., 926
P.2d 835, 851 (Utah 1996)); Roark, 893 P.2d at 1063; see also 51 Am. Jur. 2d Limitation of
Actions § 44 (1970) (holding that a statutory amendment extending the statute of limitations for
aggravated sexual abuse of a child could not “resurrect the State’s ability to prosecute a crime
already barred because of the running of the statute of limitations™).> Thus, Mitchell’s
allegations fail to raise a viable cause of action. Mitchell’s claims are time-barred and
subsequent legislation does not alter that inescapable fact.

2. A Majority of States That Have Reached the Issue Agree with Utah
that Legislation Cannot Revive Time-Barred Claims

Utah is far from an outlier in concluding that a statutory extension cannot revive a cause
of action once the statute of limitations has run. Twenty-four states—a majority of states that
have addressed the issue—hold that legislation retroactively amending a statute of limitations to
revive time barred claims is invalid. Within that group, Utah is among six states (including
Arkansas, Indiana, Kentucky, Maine, and Pennsylvania) that prohibit the retroactive expansion
of the statute of limitations, to revive an otherwise time-lapsed claim, as an impermissible

deprivation of a vested property right. Roark, 893 P.2d at 1062-63; Johnson v. Lilly, 823 S.W.2d

® Indeed, the rule protecting a defendant’s vested right to assert the limitations defense
holds true across all crimes. See State v. Norton, 675 P.2d 577, 586 (Utah 1983), cert. denied,
466 U.S. 942 (1984), overruled on other grounds, State v. Hansen, 734 P.2d 421 (Utah 1986))
(“Courts universally hold that an extended limitations period can be applied to crimes committed
before the amendment, where the limitations defense has not accrued to the defendant prior to
the effective date of the amendment.”) (emphasis added).
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883, 884-85 (Ark. 1992); Green v. Karol, 344 N.E.2d 106, 112 (Ind. Ct. App. 1976); Johnson v.
Gans Furniture Indus., Inc., 114 S.W.3d 850, 854-55 (Ky. 2003); Angell v. Hallee, 92 A.3d
1154, 1157 (Me. 2014); Overmiller v. D. E. Horn & Co., 159 A.2d 245, 247-49 (Pa. Super. Ct.
1960) (“Even if the legislature by specific language had indicated its intention to accomplish
such results, our Supreme Court has held that such statutory provision should not be carried out. .
.. [T]here was no effort on the part of the legislature by the Act of 1956 to revive claims which
had been barred, but had the legislature made any such attempt there is authority to indicate that

it would be unconstitutional . . . .””) (citations omitted).® Thus, despite the federal constitution’s

® Of the remaining eighteen states prohibiting resurrection of time-barred claims through
subsequent legislation: (1) eight states base their holdings on state constitutional provisions
prohibiting retroactive legislation, see Johnson v. Garlock, Inc., 682 So.2d 25, 28 (Ala. 1996);
Jefferson Cty. Dept. of Soc. Servs. v. D.A.G., 607 P.2d 1004, 1006 (Colo. 1980); Univ. of Miss.
Med. Ctr. v. Robinson, 876 So.2d 337, 340 (Miss. 2004) (citing Miss. Const. Article 4, § 97;
Miss. Code Ann. § 15-1-3 (Rev. 2003)) (state constitution and statute prohibit revival of time-
barred claims); Doe v. Roman Catholic Diocese, 862 S.W.2d 338, 341-42 (Mo. 1993); Gould v.
Concord Hospital, 493 A.2d 1193, 1195-96 (N.H. 1985); Wright v. Keiser, 568 P.2d 1262, 1267
(Okla. 1977) (citing OKl. Const. Art. V, § 52); Ford Motor Co. v. Moulton, 511 S.W.2d 690,
696-97 (Tenn.), cert. denied, 419 U.S. 870 (1974) (citing Tenn. Const. Art. 1, § 20); Baker
Hughes, Inc. v. KecoR. & D., Inc., 12 SW.3d 1, 4 (Tex. 1999); (2) Vermont relies on a state
statute prohibiting retroactive legislation, see Stewart v. Darrow, 448 A.2d 788, 789-90 (V1.
1982) (citing 1 V.S.A. § 214(b)) (state statute prohibits retroactive application because defendant
acquires a “right” in the operation of the bar); (3) seven states hold the state constitution due
process clause prohibits retroactive revival of time-barred claims, see Wiley v. Roof, 641 So.2d
66, 69 (Fla. 1994); Doe v. Diocese of Dallas, 917 N.E.2d 475, 486 (lIl. 2009); Givens v. Anchor
Packing, Inc., 466 N.W.2d 771, 773-74 (Neb. 1991); Colony Hill Condominium I Assoc. v.
Colony Co., 320 S.E.2d 273, 276 (N.C. Ct. App. 1984); Kelly v. Marcantonio, 678 A.2d 873, 883
(R.1. 1996); Doe v. Crooks, 613 S.E.2d 536, 538 (S.C. 2005); State of Minn. ex rel. Hove v.
Doese, 501 N.W.2d 366, 370 (S.D. 1993); and (4) two states hold that expiration of a statute of
limitations creates a constitutionally-protected vested right that must be balanced with the
legislature’s purpose for imposing retroactivity. Segura v. Frank, 630 So.2d 714, 728-31 (La.
1994); Soc’y Ins. v. Labor & Indus. Review Comm’n, 786 N.W.2d 385, 396, 399 (Wis. 2010)
(concluding retroactive application of an amended statute violated the defendants’ due process
rights).
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more permissive stance,’ the majority of states confronting this issue preclude retroactive
expansion of time-barred claims. Several states have so concluded in the precise context
presented here—consideration of legislation designed to revive time-barred claims of child sexual
abuse. See, e.g., Wiley, 641 So.2d at 67 (rejecting the Florida legislature’s attempt to revive
abuse cases that have “already been barred by the expiration of the pre-existing statute of
limitations™); Johnson v. Augustinians, 919 N.E.2d 492, 494-95 (lll. App. Ct. 1st Dist. 2009)
(rejecting the Illinois legislature’s attempt to revive time-barred actions for sexual child abuse);
Roman Catholic Diocese, 862 S.W.2d at 339 (finding a Missouri childhood sexual abuse statute
unconstitutional “to the extent that it authorizes causes of action that are barred under statutes of
limitation applicable prior to . . . the effective date of the statute™).

3. Precedents Discussing Statutory Construction in Relation to

Retroactive Expansion of a Limitations Period That Has Not Lapsed
Are Inapposite

The Utah Code provides and various state-law precedents stand for the uncontroversial
rule of statutory construction that provisions of the Utah Code apply only prospectively, “unless
the provision is expressly declared to be retroactive.” See Utah Code Ann. § 68-3-3; see, e.g.,
Madsen v. Borthick, 769 P.2d 245, 253 (Utah 1988) (“a legislative enactment which alters the

substantive law or affects vested rights will not be read to operate retrospectively unless the

Three states—including Maryland—have not conclusively determined whether the
expiration of a statute of limitations creates a vested right protected from subsequent legislation.
The Maryland Court of Appeals, however, has suggested that it would find such a vested right.
See Doe v. Roe, 20 A.3d 787, 799 (Md. 2011) (stating it would have been “faced with a different
situation entirely had [plaintiff’s] claim been barred” under the applicable statute of limitations
prior to the effective date of the new statute).

’ See Chase Secs. Corp. v. Donaldson, 325 U.S. 304, 311-13 (1945); Campbell v. Holt,
115 U.S. 620, 629 (1885).
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legislature has clearly expressed that intention™). In deciding whether to apply an amended
statute of limitations, the Utah Supreme Court first “look[s] to the date the cause of action
accrued and consider[s] whether the original statute of limitations had run prior to enactment of
the amended statute.” State v. One Lot of Personal Property, 2004 UT 36, { 13 (citing Lusk,
2001 UT 102, 11 25-31). Retroactive extension of a limitations period is permitted only if the
statute of limitations that the cause of action accrued under did not expire prior to the new
legislation. See, e.g., Dep’t of Human Servs. v. Jacoby, 1999 UT App. 52, { 13 (recognizing
enactment of a new statute during pendency of the original action and specifically distinguishing
cases in which the applicable statute of limitations expired before passage of an act that
increased the limitations period); see also State Tax Comm 'n v. Spanish Fork, 99 Utah 177, 181
(Utah 1940) (“This new statute of limitations became effective . . . before this action was barred
by the previous one-year statute. Therefore, the time within which the action could be brought
was extended for two years . . ..”). If the original statute of limitations did not expire, then
Utah’s rule of statutory construction applies to determine whether the legislature expressly stated
the extended limitations period was retroactive or if the statute “is procedural in nature and does
not enlarge or eliminate vested rights.” Jacoby, 1999 UT App. 52, { 10.

This inquiry is relevant only if the legislation expanding the statute of limitations takes
effect during the original limitations period. Once the original limitations period has run,
however, the right of a defendant to avoid suit is vested and later legislation is powerless to
destroy that right, even if the legislature expressly intended to do so. See Apotex, 2012 UT 36,
167; Lusk, 2001 UT 102, § 26. When the original limitations period expires prior to legislative

extension, the question is no longer one of statutory construction or legislative intent, but rather
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of legislative power.® Thus, whereas typically “the legislature has power to increase the time in
which an action may be brought,” once “the statute has run on a cause of action, so that it is
dead, it cannot be revived by any such statutory extension.” Del Monte Corp., 580 P.2d at 225;
see also id. (only “if the cause of action is still alive” will “the new enactment [] extend the time
in which it may be brought”).

In this case, the fact that Utah’s legislature intended the Amended Statute to apply
retroactively to time-barred claims does not control. That aspect of the Amended Statute is
invalid under long-settled Utah law, which holds that retroactive legislation extending a statute
of limitations can reach only live claims. It is undisputed—indeed, conceded (see Compl. § 36)—
that the statutes of limitations expired as to all of Mitchell’s claims prior to the Amended
Statute’s enactment. Accordingly, Mitchell’s claims must be dismissed.

IV.  CONCLUSION
As Mitchell herself alleges and concedes, the one-year and four-year statutes of

limitations bar her 35-year-old cause of action. Mitchell further concedes that no statutory or

8 Indeed, during the floor debate on the Amended Statute, legislators recognized that
despite their intent, the proposed legislation might exceed their power and violate settled Utah
law:

My interpretation of Roark v. Crabtree, a 1995 Utah Supreme Court case, is that
to revive a statute of limitations is a substantive action. It affects a vested right
and therefore, the vested right is for the defendant to assert the statute of
limitations and so as we try to revive a barred claim we are taking away a vested
right. . . . [T]he Utah Supreme Court has said essentially that that’s a violation of
due process, that under Utah law we cannot revive an expired statute of
limitations. And so we have the question of law, of constitutionally whether we
can do what is being proposed, as much as we would want to do it.

Hearing on H.B. 279 Before the H. Judiciary Comm., 62nd Leg., Gen. Sess. (Utah, Feb. 17,
2016) (statement of Rep. Nelson, Vice Chair, H. Judiciary Comm.), available at
http://utahlegislature.granicus.com/MediaPlayer.php?clip_id=19805&meta_id=618103
(statement begins at 1:19).
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equitable discovery rule tolls these expired limitations periods. Accordingly, because Utah law
prohibits subsequent legislation from reviving the claims, the Court should grant Defendant
Roberts” Motion to Dismiss all claims in the Complaint with prejudice.

Respectfully submitted,

/s/ Neil A. Kaplan
Brian M. Heberlig (pro hac vice pending)
Linda C. Bailey (pro hac vice pending)
Steptoe & Johnson LLP
1330 Connecticut Avenue, N.W.
Washington, D.C. 20036
(202) 429-3000
bheberlig@steptoe.com
Ibailey@steptoe.com

Neil A. Kaplan (#3974)

Shannon K. Zollinger (#12724)
Clyde Snow & Sessions

201 South Main Street, 13th Floor
Salt Lake City, UT 84111-2216
(801) 322-2516
nak@clydesnow.com
skz@clydesnow.com

Counsel for Richard W. Roberts

DATED: September 2, 2016
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