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Report: CZROO26 20TH JUDICIAL CIRCUIT Date. 05-Jan-2016

FRANKLIN COUNTY Time: 12:20:53PM

CIRCUIT COURT DOCKET SHEET Page: 1

I5AB-CCOOII7 JEFFREY R WEINHAUS V STATE OF Security Level: I Public

MISSOURI

Case Type: CC Motn, Rules 29.15 or 24.035 Case Filing Date: 11-May-2015

Status: Tried by Court-Civil

Disposition: Tried by Court-Civil Disposition Date: 12-Nov-2015

Related Case(s): I2AB-CR02409-01 ST V JEFFREY R WEINHAUS

Release/Status
Change Date Reason

Judge KEITH M SUTHERLAND (21509)
i I3AEL D WOOD (24684) 15-May-2Ui J

rar:D

Movant Post-Conviction Relief JEFFREY R WEINHAUS (WEIJR388O)
Attorney for Movant KARL W HINKEBEIN (41666)

Defendant STATE OF MISSOURI (STOFMO)
Prosecuting Attorney ROBERT E PARKS II (36333)

Filing Date Description

11-May-20 15 Pet Filed in Circuit Ct
Motion to Set Aside

Filed By: JEFFREY R WE/N HAUS
Mot to Proc In Forma Pauperis

Filed By: JEFFREY R WEINHAUS
Correspondence Filed

Filed By: JEFFREY R WEINHAUS
Judge Assigned

1 3-May-201 5 Certificate of Mailing
LETTER TO COURT REPORTER REQUESTING TRANSCRIPT (VIA USPS)

JudgelClerk - Note
COPY OF PCR FORWARDED TO FRANKLIN COUNTY PA

15-May-2015 Order
FROM SUPREME COURT ASSIGNING HONORABLE KEITH M SUTHERLAND.

Judge Assigned
26-May-20 15 Order Appointing Counsel

ORDER OF APPOINTMENT OF COUNSEL AND AN ADDITIONAL THIRTY DAY
EXTENSION OF TIME

Order Granting Ext of Time
27-May-2015 Certificate of Mailing

ORDER OF APPOINTMENT, ADDITIONAL 30 DAY EXTENSION OF TIME, MOTION
TO VACATE & INFORMA PAUPERIS AFFIDAVIT MAILED TO MO PUBLIC DEFENDER
THIS DATE V/A USPS

03-Jun-2015 Correspondence Filed
LETTER/PAMPHLET FROM DEFENDANT TO CLERK, FILED.
Filed By: JEFFREY R WE/N HAUS

Correspondence Sent
RESPONSE PREPARED AND MAILED TO MR WEINHAUS
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Report: CZROO26 20TH JUDICIAL CIRCUIT Date: 05-Jan-2016

FRANKLIN COUNTY Time. 12:20:53PM

CIRCUIT COURT DOCKET SHEET Page. 2

Case continued from previous page.

I5AB-CCOOII7 JEFFREY R WEINHAUS V STATE OF Security Level: I Public
MISSOURI

1 1-Jun-2015 Entry of Appearance Filed
Entry of Appearance.
Filed By: KARLW HINKEBEIN

Motjon for Extensjon of Time
Request for Extension of Time to File Amended Motion.

Filed By: KARL W HINKEBEIN
12-Jun.2015 Order Granting Ext of Time

Proposed Order Filed
Order.
Filed By: KARL W HINKEBEIN
On Behalf Of: JEFFREY R WEINHAUS

1 2-Jun-2015 Order Granting Ext of Time
Entry of Appearance Filed

Entry of Appearance: Electronic Filing Certificate of Service.
Filed By: ROBERT E PARKS

15-Jun-2015 Correspondence Filed
LETTER TO CLERK, FILED.
Filed By: JEFFREY R WEINHAUS

Entry of Appearance Filed
Filed By: JEFFREY R WEINHAUS

Motion Filed
MOTION TO VACATE
Filed By: JEFFREY R WEINHAUS

16-Jun-2015 Certificate of Mailing
FILE STAMPED COPIES OF THE MOTION TO VACATE, ENTRY OF APPEARANCE
AND LETTER TO CLERK, NOTICE OF ENTRY MAILED TO JEFFREY R. WEINHAUS.

24.-Aug-2015 Amended Motion/Petition Filed
Rule 29.15 Motion: Electronic Filing Certificate of Service.
Filed By: KARL W HINKEBEIN

On Behalf Of: JEFFREY R WEINHAUS, STATE OF MISSOURI
25-Aug-2015 JudgelClerk - Note

PUBLIC DEFENDER HINKEBEIN S OFFICE CALLED TO DISCUSS THE SLIGWT

REASFS THAT ARE IUNTAINFI ‘N EJEd PAGES OF HIE AMENDED
MOTiON/PETITION. ADVISED MARILYN THAT I WOULD ACCEPT THE FILING AS
SUBMITTED. bdrn

16-Sep-20 15 Answer Filed
States Answer to Movant Amended Motion Under Rule 29.15; Electronic Filing Certificate
of Service.
Filed By: ROBERT E PARKS
On Behalf Of STATE OF MlSCjPl
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Report: CZR0026 20TH JUDICIAL CIRCUIT Date: 05-Jan-2016
FRANKLIN COUNTY Time. 12:20:53PM

CIRCUIT COURT DOCKET SHEET Page 3

Case continued from previous page.

I5AB-CCOOII7 JEFFREY R WEINHAUS V STATE OF Security Level: I Public
MISSOURI

Q7-Oct-2015 Correspondence Filed
Filed By: JEFFREY R WEINHAUS

Motion Filed
MOVANTh3 SECOND AMENDED MOTION UNDER RULE 29.15, FiLED.

Filed By: JEFFREY R WEINHAUS
JudgelClerk - Note

COPY OF SECOND AMENDED MOTION UNDER RULE 29.15 MAILED TO
PROSECUTUING ATTORNEY, KARL HINKEBEIN AND MOVANT.

29-Oct-2015 PropsdlSugg Findings of Fact
Findings of Fact Conclusions of Law and Judgment; Electronic Filing Certificate of
Service.
Filed By: ROBERT E PARKS

12-Nov-2015 Judgment Entered
Tried by Court-Civil

16-Nov-20 15 Correspondence Filed
LETTER FROM MR WEINHAUS TO CLERK, RECEIVED.
Filed By: JEFFREY R WEINHAUS

17-Nov-2015 JudgelClerk - Note
NOTICE OF ENTRY AND COPY OF JUDGMENT IN 15AB-CCOO1 17 MAILED TO
JEFFREY WEINHAUS.

30-Nov-2015 Motion to Set Aside
MOVANT’S MOTION TO SET ASIDE JUDGMENT, FILED.
Filed By: JEFFREY R WEINHAUS

04-Dec-2015 Order
Correspondence Filed

Filed By: JEFFREY R WEINHAUS
Correspondence Sent

FILE STAMPED COPY OF THE MOTION TO SET ASIDE, AND CORRESPONDENCE
WITH NOTICE OF ENTRY MAILED TO MOVANL.

Motion Filed
MOVANT’S PRO SE MOTION FOR ACTUAL HEARING AND NOTICE OF APPEAL FOR
LACK OF DUE HEARING, FILED.
Filed By: JEFFREY R WEINHAUS

04-Dec-2015 Order
03-Dec-2015 Correspondence Sent

COPY OF MOTION FOR ACTUAL HEARING AND NOTICE OF APPEAL FOR LACK OF
DUE HEARING & NOTICE OF ENTRY ADDRESSED TO JEFFREY WEINHAUS DATE
11/16/18 ALONG WITH NOTICE OF ENTRY MAILED TO MOVANT.

04-Dec-2015 Order
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Report: CZROO26 20TH JUDICIAL CIRCUIT Date: 05-Jan-2016

FRANKLIN COUNTY Time: 12:20:53PM

CIRCUIT COURT DOCKET SHEET Page 4

Case continued from previous page.

I5AB-CCOOII7 JEFFREY R WEINHAUS V STATE OF Security Level: I Public
MISSOURI

DEFENDANT WITHDRAWS MOTION TO SET ASIDE JUDGMENT FILED NOVEMBER

30, 2015. MOTION FOR ACTUAL HEARING IS DENIED. SO ORDERED: KEITH
SUTHERLAND

21Dec 2015 Notice of Appeal Filed
Notice of Appeal; Electronic Filing Certificate of Service.

Filed By: KARL W HINKEBEIN

Supplemental Filing
Civ’! Cas Information Form Elrtronir Filing Certificate of ServIce

Filed By: KARL W HINKEBEIN

Mot to Proc In Forma Pauperis
Motion for Order Allowing Appeal as a Poor Person; Electronic Filing Certificate of
Service.
Filed By: KARL W HINKEBEIN

Proposed Order Filed
Order; Electronic Filing Certificate of Service.

Filed By: KARL W HINKEBEIN

Memorandum Filed
Letter to Clerk; Electronic Filing Certificate of Service.

Filed By: KARL W HINKEBEIN
On Behalf Of: JEFFREY R WEINHAUS

28-Dec-2015 Ord Allow In Forma Pauperis
ORDERED THTA MOVANT MAY PROCEED IN FORMA PAUPERIS. S/KEITH
SUTHERLAND.
Filed By: KEITH M SUTHERLAND

Certfctn Del of Notc of Appeal
NOTICE OF APPEAL; CIVIL CASE INFORMATION FORM; FINDINGS OF FACT,
CONCUSIONS OF LAW, AND JUDGMENT; MOTION & ORDER ORDER ALLOWING
APPEAL AS A POOR PERSON; MAILED TO THE MISSOURI COURT OF APPEALS
EASTERN DISTRICT, COPY TO FRANKLIN COUNTY PROSECUTING ATTORNEY

05-Jan-2016 Judge/Clerk - Note
DOCUMENTS FOR THE LEGAL FILE COPIED CERTIFIED AND MAILED TO KARL
HINKEBEIN.
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15ACcc.ow

IN THE JUDICIAL CIRCUIT COURT, inssouiu

Judge or Division: Case Number: LED
Full Name of Movant: Movant’s Address:

-
(4J l .4 l-IñL AY 112015

)-4t-4E tcIttlC
vs .. SILL 0. MILLER, Circuit Clerk

t)f’ (* (/4 -r (“C FRANLlN COUNTi MISSOURI

State of Missouri, Respondent Cc’ L.2-’43 (3

__________________________________________________________ _____________________________________________________

(Date_File_Stamp)

Instructions - Read Carefully

In order for this motion to receive consideration by the Circuit Court, it shall be in writing (legibly handwritten or

typewritten), signed by the movant, and it shall set forth in concise form the answers to each applicable question. If necessary,

movant may furnish an answer to a particular question on the reverse side of the page or an additional blank page. Movant shall

make it clear to which question any such continued answer refers.

This motion must be filed in the Circuit Court which imposed sentence.

The movant is required to include in this motion every claim known to him/her for vacating, setting aside or correcting the

conviction and sentence or it will be waived or abandoned. Be sure to include every claim.

Movant should exercise care to assure that all answers are true and correct.

If the movant is taken in forma pauperis, it shall include an affidavit setting forth information that establishes that

movant will be unable to pay costs of the proceedings. When the motion is completed, the original and two copies shall be

mailed to the Clerk of the Circuit Court from which to movant was sentenced.

Motion to Vacate, Set Aside or Correct the Judgment or Sentence

1. Place of detention:

LDCC Z7Z? t4-1 (.4 C—ft (Vj

2. Name and location of court which imposed sentence:

Ct tt C) t-r-
- U 4 t H (rQ C

3. The case number and the offense or offenses for which sentence was imposed:

A 7 -CiZ o —O ( -
T1Th’p ft IS&oct ‘

4 (a) The date upon which sentence was imposed and the terms of the sentence:

1l(z5I’3 3cyc 3ocs
(b) The date upon which you were delivered to the custody of the department of corrections to serve the sentence you

wish to challenge:

uzc I ç-CJ3V.( I)-)’4 ftCE.&o- 1JLQ

OSCA(7iO(Vt45 t of 6 SCR 24035 2915
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5. Check whether a finding of guilty was made:

(a) After a plea of guilty

_________________

(b) After a plea of not guilty

6. Did you appeal from the judgment of conviction? ‘%._4 4

7. If you answered “yes” to (6), list

(a) the name of the court to which you appealed:

T4 T)STltCT PpQCf Sc’’ Cf,Ld,c-’c- (PiSC(

(b) the result in such court and the date of such result:

f)UbLShC.c — (C’re - I IZ’7l l — ()Ti4 c 3j

,c’sr’-( -cz \-c S. Dt-4ic’ (.k(Z iS

(c) the date the appellate court’s mandate issued:

(1 -r-o ,- (Z 3-ctkv A. c . (1w, l ic - ‘cTlo,- ti -r c, L (

8. State concisely all the claims known to you for vacating, setting aside or correcting your conviction and sentence:

(a) O (tji.4C( 7ô Susii”- (Nvt(rr,ot4 o

I,

t1S4ç (-ht

(b) t’N £FFecTK) -sr p ctscc Fplco 1D C(l Pl (4’S

1qi( ciL c’vtocc Fr 71’I-)Qwç’ CJ pl’ex)

(c) cc
‘

.-u- CO iCc4s?wuT I CI4inS

QTIC( I S&z &_cf -‘

I S$c IC Ouf Pr-ccLC

9. State concisely and in the same order the facts supporting each of the claims set out in (8), and the names and addresses of

the witnesses or other evidence upon which you intend to rely to prove such facts:

(a)ju1YE ‘tTi- SoTlI€QLi- IbI (..J’1Thi-( sr pt,%rio- t’c’o

ikü 1T 1us7nLct- .)t7 crrCf, 0k4 u’-LfuS y’\4ez Pcr

S-Olc?o6a7

(b) (4t4 ni tj I(1? CkcroN f

t-tT3 ZtrS1. 31L63ica

p chI8d-s P(TS7.E-1c

F’, t ro AS V I SI I C Th I £t IL) S -;-----; I
4N-- i-S

-o p-rrpc< S€bc C.) P ‘t &rr. SQE

__________

C 41( pc cf c3pp(. c -
I )s-- cr

((1I 5L a --j ‘ocES 1tii Sc-c 10 JiiCc (w1 e fc c.4

cv TPrc,-cr

OSCA(7 1O)CVI4S 2 of 6 SCR24.035, 2915
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10: Prior to this motion have you filed with respect to the conviction:

(a) Any motion to vacate judgment under Missouri Supreme Court rule 24.035, 27.26 or 29.15?

_________________

(b) Any petitions in state or federal courts for habeas corpus? c I c’

(c) Any petitions in the United States Supreme Court for certiorari? ( t’T T

(d) Any other petitions, motions or applications in this or any other court? jcS

11. If you answered “yes” to any part of (10), list with respect to each petition, motion or application

(a) the specific nature thereof:

•,r-n - crnc F-it.o LHt3 Iz-cia.ozuo-c

. t1o’4 Z yac iLP’, ier,rr R1 co .3-1-’ 3

111.

(b) the name and location of the court in which each was filed:

. Zt CQcc,l- c-- ,

II.

III.

(c) the disposition thereof and the date of such disposition:

- D’S’SC

ii. mun& ro i.’c’-k (S, Or-iicj 3\’1I’3

IH.

(d) if known, citations of any written opinions or orders entered pursuant to each such disposition:

II.

111,

OSCA(7 lO)QVt45 3 of 6 SCR 24 035 2915
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12. Has any claim set forth in (8) been previously presented to this or any other court, state or federal, in any petition,

motion or application that you have filed?

13, If you answered “yes” to (12), identify

(a) the claims that have been previously presented:

. (Th’T’oH -rz OiSrcS -

(‘6TI6-4 12 p&k

iii.

(b) the proceedings in which each claim was raised:

L-2(3 prcr1L

,

3_-i3 Z — c’flfL 1LersJ4

iii,

14. If you have filed prior proceedings in any state or federal court involving this same sentence but did not raise therein one

or more of the claims you now list in (8), state which were not raised in the earlier proceedings and why they were not

raised in those proceedings:

(a) (16 I ‘flMC’ t4 ( L Ct t flS L)Q OT 1Z, tiL Do ft fl4 f(Tio(

i1\ PZL :L 1TI ç z ,‘o’ Ju.c,-iq:

c C’z Cc. VçD +t ‘L’ £t%L cc -n- Trcts c&70 T(€Th5CX

114(L7 l’€ ).toT3-l D NO,-rt 14S 140t 4-Ap

ppoiv-t - --rv (c’ -ks fLi- 4(’JttJ•

TiCcJMSCL, )o Tt.’c,J(c, ocm- -ft t 1’S-i LFfCflU€

5o- l-, Jc j--ç
(c)

.tOr pitt2 Oj -‘r

cDcIL.4u k ‘P(?’, RI U-’ r::FE 9 71’

rr sa
1bO-”i

(c’V( Cl(—, wko Fi( hc&

cc :1?LST o -
Soc

cern’ çy’cr- 43 çet’cc. SccrIoN (b Ou(

G) ‘‘-o‘-rh -4o crci-r S-)c-ic Ir3 C+ & Liod-€ø c) Ctzst L ..
0

--
t.J ill çÀ -cT —(( mT‘4€c

OSCA(7-tO)C\ 45 4 of 6 SCR24035,29 5

E
lectronically F

iled - E
A

S
T

E
R

N
 D

IS
T

R
IC

T
 C

T
 O

F
 A

P
P

E
A

LS
 - January 20, 2016 - 10:09 A

M

Case: 4:17-cv-01941-DDN   Doc. #:  27-16   Filed: 12/22/17   Page: 10 of 45 PageID #: 1393



15. Were you represented by an attorney at any time during the course of

(a) your preliminary hearing? N pflU — kt ‘tz- cc9t Pr’ø coii

(b) your arraignment and plea? 1i St44 Th”riicT7 L

(c) your trial, if any? i3 EPT’’0

(d) your sentencing9

__________________________________________

(e) your appeal, if any, from the judgment of conviction orthe imposition of sentence? itN.i

(0 preparation, presentation or consideration of any petitions, motions or applications with respect to this conviction,

which you filed?

______________________________________________________________

16. If you answered “yes” to one or more of part (15), list

(a) the name and address of each attorney who represented you

(c’si (a.o 777’7 i34 I’&‘ AJ -ç I (S -(kiv‘i i ? CS

,

—SL( QLLfS

iii. P”i ‘1(k11.IoLt,LJ - (1Th fL ‘- Vf-tcr i a.o W )b.j c:a6 -

(b) the proceedings at which each such attorney represented you

qcs7LD(.l,L —1QLPL

.
t”--J fTi( P)c

.

i3n-,LbLi -DAL

17. Are you now under sentence from any other court that you have not challenged?

______________________________

18. If you are seeking leave to proceed in forma pauperis, have you completed the sworn affidavit setting forth the required

information (see instructions, page 1 of this form)? %-( ‘S —

1,c) Lf1Z-€L ce , movant in this case, state by subscribing to this petition; that I know the

contents thereof that the above information is. to the best of my knowleige, true and correct; that I have hsted every claim

known to me for vacating, setting aside or correcting the conviction and sentence attacked in this motion, and that I understand

that I ‘aive any claim for relief known to me that I have not listed in thk motion

Signature of Movant

OSCA (70) CV145 5 of 6 SCR 24035, 2915
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fN THE CIRCUIT COURT OF FRANKLIN COUNTY,
STATE OF MISSOURI

JEFFREY WEINHAUS, )
)

Movant, )
)

vs. ) Case No. I5AB-CCOOJJ7
)

STATE OF MISSOURI, )
)

Respondent. )

AMENDED MOTION UNDER RULE 29.15

Comes now Movant, Anthony Bruenn, by undersigned counsel, and hereby

amends his previously filed prose motion under 29.15, stating as follows:

1. Place of Movant’s Detention:

Eastern Reception, Diagnostic and Correctional Center, 2727 Highway K, Bonne

Terre, MO 63628.

2. Sentencing Court & Location:

Circuit Court of Franklin County, at Union, Missouri.

3. Case Number & Offenses:

Franklin County Case No. 12AB-CR02409-Ol; two counts possession of a

controlled substance, morphine (count I) and marijuana (Count III), §195.202; class A

felony first degree assault (count IV. § 565.050, armed criminal action (count V). §

c71 nic
I _1 •

‘All statutory citations are RSMo 2000.
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4(a). Sentencing Date & Terms:

November 25, 2013; two years in the Missouri Department of Corrections

(MDOC) for count I, two terms of thirty years in the MDOC for counts IV and V, and

one year in the county jail for count III. All sentences were ordered to run concurrently.

(b). Delivery Date to Department of Corrections:

November 25, 2013.

5. Findings of Guilty made after:

Jury trial occurring October 8-10, 2013.

6-7. Appellate Proceedings:

Eastern District Case No. ED 100807; the judgment was affirmed on January 27,

2015; the court’s mandate issued on April 30, 2015.

8. Claims for Postconviction Relief:

Movant was denied his right to effective assistance of counsel as guaranteed by

the Sixth and Fourteenth Amendments to the United States Constitution and Article 1,

Section 18(a) of the Missouri Constitution because his trial counsel failed to exercise the

customary skill and diligence that reasonably competent attorneys would under the same

or similar circumstances and as a result thereof, Movant was prejudiced, Specifically,

Movant’s trial counsel were ineffective for th following reasons’

(a) Trial counsel unreasonably failed to call a forensic expert such as Gene

Gietzen (or Jim Byrne), to testif,’ that the video from the watch showed Movant’s

movements to be inconsistent with police officer testimony.
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(b). Trial counsel unreasonably failed to call FBI Special Agent Michael

Maruscak to testify at Movant’s trial.

(c). Trial counsel unreasonably failed to call FBI Special Agent Patrick

Cunningham to testify at Movant’s trial.

(d). Trial counsel unreasonably failed to present stills from Movant’s watch

camera from which the jury would have concluded that the holster Movant was wearing

was on his left side.

(e). Trial counsel unreasonably failed to investigate and call to testify Levi

Weinhaus to testify that Movant usually wore his holster on his left hip when he was

driving.

(f). Trial counsel unreasonably elicited testimony that a majority of 20 people

to whom Sgt. Fulsom showed the video “The Parties Over” took it seriously.

(g). Trial counsel failed to adequately establish for the jury major discrepancies

between Corporal Merten’s and Sergeant Fulsom’s testimony, their police reports, and

the video of the shooting.

(h). Trial counsel unreasonably failed to call a video expert, such as Jim Byrne

to testify that Movant said ‘you don’t have to shoot me”

9. Facts in Support of Foregoing Claims

(a) Trial counsel unreasonably failed to call a forensic expert such as

Gene Gietzen (or Jim Byrne), to testify that the video from the watch showed

Movant’s movements to be inconsistent with police officer testimony
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Briefly and relevantly summarized, the state’s evidence was that on September 10,

20 12, the Missouri State Highway Patrol determined that they would arrest Movant on

drug and tampering charges (Tr. 207, 208, 274). Highway Patrol Officers Sergeant

James Folsom and Corporal Scott Mertens had previously found the drugs while

executing a search warrant at Movant’s residence and at that time had also seized

computer equipment belonging to Movant (Fr. 180). The officers knew Movant wanted

his computer equipment back (Tr,207, 209210, 272-73), and so on September 11, 2012,

Folsom and Mertens decided they would arrest Movant while pretending they were

returning his computers (Tr.208, 385). They called Movant and arranged to meet in

public — at an MFA gas station near Movant’s home (Tr.209-2 10).

As Movant pulled into the parking lot, Folsom and Mertens got out of their car

(Tr. 213, 217). Folsom told Mertens to go to their trunk and open it in order to maintain

the ruse that they had Movant’s computer equipment (Tr. 218, 390). Movant exited his

vehicle carrying a holstered gun on his right hip (Tr. 219, 304, 403). Folsom un

holstered his own weapon and asked Movant why he was wearing the gun (Tr. 219, 317;

State’s Ex. 1
5)2

Movant asked Folsom what Folsom was doing with a gun (Tr. 220, 317,

317: Ex. 15). Folsom told Movant that he was authorized to have a gun, and Movant

replied that he was also so authorized (Tr. 220, 317; Ex.15).

State’s Exhibit 15 was a disk containing video of a camera-watch being worn by

Movant when he was shot.

4
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According to Folsom, Movant manipulated the flap of the holster with his right

hand (Tr. 220). Folsom stated that Movant pulled down on the safety ring to disengage

the flap, swept the flap up and placed his hand on the butt of the gun (Tr,221). Mertens

said he saw Movant reach down and pull on the flap of the holster, which released it

(Tr.391). Mertens saw Movant put his hand under the holster and grab the butt of the gun

(Tr. 392). Folsom and Mertens ordered Movant to the ground (Tr. 222, 329, 392, 414).

According to Folsom, Movant started shaking and said, “you’re going to have to shoot

me,” and he began to pull the weapon from the holster (Tr. 223, 321, 327). Movant’s gun

never cleared the holster (Tr. 421), Folsom shot Movant twice in the chest and twice in

THE head (Tr. 223, 227, 330, 339, 349; Ex.15). After Folsom began shooting, Mertens

also shot Movant (Tr. 393). Movant fell to the ground (Tr. 224, 394).

Fulsom testified that when he ordered Movant to the ground, just prior to Movant

attempting to draw his weapon and getting shot, Movant had changed from a “bladed”

positon4to one where “he was squared up to me, we were squared face to face, toe to toe”

(Tr. 221). This assertion is inconsistent with the video evidence, which a Crime Scene

Analysis/Reconstruction could have established. This could have been done through the

testimony of an expert in crime-scene analysis and reconstruction like Gene Gietzen.

3 Folsom was familiar with the holster-type -- it is designed for retention of the

veapen and ills very difflcult to open (Tr 220, 306308).

4A “bladed position” was described by Fulsorn as “standing sideways with

[Movant’sj left foot in front of his right foot at a 45 degree angle[.j” (Tr. 219).
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Gene Gietzen (or Jim Bryne) would have testified that the movement of Movant’s left

arm is inconsistent with him blading and then facing off with Fulsom. Reasonably

competent counsel would have investigated and called an expert like Gene Gietzen (or

Jim Byrne) to consult, examine and testify at Movant’s trial. Mr. Gietzen (or Byrne) was

willing and available to testify to the foregoing at Movant’s trial. No reasonable trial

strategy can account for the failure to hire and call an expert such as Gene Gietzen (or

Jim Byrne) to testify. Had counsel called Gene Gietzen (or Jim Byrne) to testify to the

foregoing, a reasonab probability would have existed of a different result at Movant’s

trial.

In support of tiis claim, Movant will rely on: the testimony of defense counsel,

Hugh Eastwood, 77? Bonhomme Aye, Clayton, MO 63105; the testimony of defense

counsel ChristopherCombs, 4245 W. Pine, St. Louis, MO 63108; P.O. Box 1011, 1947

E. Page St., Springfld, MO 65802; the testimony of Gene Gietzen, P.O. Box 10 11. 1947

E. Page St., Spring1ld, MO 65802; the testimony of Jim Byrne, 644 Meramec Station

Rd., Valley Park, I{) 63088; the testimony of Special Agent Justin Glick, Missouri

Department of Revr’ue Digital Forensic Investigation Unit, Division of Drug and Crime

Control, P0 Box 5& Jefferson City, MO 65102; the testimony of Movant, Jeffrey R.

Weinhaus. Inmate 126 177 raster” Reception, Diagnostic and Correctiona! Center,

2”2 Highway K bnne Terre Mfl 63628: and the underlying criminal file and

transcript in Frankb County Case No. I 2AB-CR02409-0 1.

(b). Triaounsel unreasonably failed to call FBI Special Agent Michael

Maruscak to testi4 at lVlovant’s trial.
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For this claim, Movant incorporates by reference the contents of paragraph 9(a),

supra. Before setting up the ruse computer exchange with Movant, Troopers Folsom

and Mertens contacted the local FBI office for assistance (Tr. 208). Two FBI agents

went to the MFA, Michael Maruscak and Patrick Cunningham. Agent Maruschak

testified in deposition that he did not see a holster on Movant’s right hip (where Fulsom

and Mertens said it was). This holster would have been visible to Agent Maruschak from

his perspective had Movant been “bladed” or toe-to-toe with Mertens. Reasonably

competent counsel would have investigated and called Agent Maruschak to testify at

Movant’s trial. Agent Maruschak was willing and available to testify to the foregoing at

Movant’s trial. No reasonable trial strategy can account for the failure to call him to

testify. Had counsel called Agent Maruschak to testify to the foregoing, a reasonable

probability would have existed of a different result at Movant’s trial.

In support of this claim, Movant will rely on: the testimony of defense counsel,

Hugh Eastwood. 7777 Bonhomme Aye, Clayton, MO 63105; the testimony of defense

counsel Christopher Combs, 4245 W, Pine, St. Louis, MO 63108; P.O. Box 1011, 1947

E. Page St., Springfield, MO 65802; the testimony of FBI Special Agent Michael

Maruscak, 2222 Market Street, St. Louis, MO 63103; the testimony of Movant, Jeffrey R.

Wein1aus, Inmate No. 1261778, Eastern Reception, Diagnostic and Correctional Center,

227 Highway K. Bonne Terre, MO 63628 and the underlying criminal file and

transcript in Franklin County Case No. 1 2AB-CR02409-0 1.

(c). Trial counsel unreasonably failed to call FBI Special Agent Patrick

Cunningham to testify at Movant’s trial.
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For this claim, Movant incorporates by reference the contents of paragraph 9(a),

supra. Before setting up the ruse computer exchange with Movant, Troopers Folsom

and Mertens contacted the local FBI office for assistance (Tr. 208). Two FBI agents

went to the MFA, Patrick Cunningham and Michael Maruscak. Agent Cunningham

testified in deposition that e did not see a holster on Movant’s right hip (where Fulsom

and Mertens said it was). This holster would have been visible to Agent Cunningham

from his perspective had I4want been “bladed” or toe-to-toe with Mertens. Reasonably

competept counsel would ve investigated and called Agent Cunningham to testit’ at

Movant’s trial Agent Cuiningham was willing and available to testify to the foregoing

at Movant’s trial. No reannable trial strategy can account for the failure to call him to

testify. Had counsel calle Agent Cunningham to testify to the foregoing, a reasonable

probability would have eted of a different result at Movant’s trial.

In support of this aim, Movant will rely on: the testimony of defease counsel,

hugh Eastwood, 7777 Bchomme Aye, Clayton. MO 63105; the testimoW of defense

counsel Christopher Con’s, 4245 W. Pine, St. Louis, MO 63108; the testinony of FBI

Special Agent Patrick Cuiingham, 2222 Market Street, St. Louis, MO 6]103; the

testimony of Movant, Jeey R. Weinhaus, Inmate No. 1261778, EasternReception,

Diagiaustii.. aid Correcti& Center, 2727 Highway K, Bopn Terre Mfl367g and the

underhing cr minal filed trnscript in Franklin County Case No. 1’AF-CR0240901

(d). Trial cotl unreasonably failed to present stills from ‘Iovant’s watch

camera from which tijUry would have concluded that the holster 1ovant was

wearing was on his lejide.
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For this claim, Movant incorporates by reference the contents of paragraphs 9(a),

(b) and (c), supra. Troopers Folsorn and Mertens both stated Movant was carrying his

(green) holster with a black gun on his right hip (Tr. 219, 304, 403). Stills from

Movant’s camera phone shows at approximately 01:41:55 a reflection off of Movant’s

vehicle that the jury would have concluded ihowed a green holster on Movant’s left hip.

Movant requested his counsel show the jur the stills showing the holster on the left side.

No reasonable trial strategy can account fir the failure to do so. Had counsel presented

stills showing the holster on the left side, reasonable probability would have existed of a

different result at Movant’s trial.

In suppon of this claim, Movant iill rely on: the testimony of defense counsel,

Hugh Eastwood, 7777 Bonhomme AveClayton, MO 63105; the testimony of defense

counsel Christopher Combs, 4245 W. ne, St. Louis, MO 63108; the testimony of Gene

Gietzen, P.O. Box 1011, 1947 E. Pagt., SpingfieId, MO 65802; the testimony of Jim

Byrne, 644 Meramec Station Rd., Vey Park, MO 63088; the testimony of Movant,

Jeffrey R. Weinhaus, Inmate No, 121778, Eastern Reception, Diagnostic and

Correctional Center, 2727 Highwa, Bonne Terre, MO 63628; and the underlying

criminal file and transcript in Franili’ County Case No. I 2AB-CR02409-O 1.

(e). Tria! counsel urejsOblv failed to investigate and call to testify Levi

Weinhaus to testify that Movailt w41d Wear his holster on his left hip when he was

driving

For this claim, Movant incOrpOes by reference the contents of paragraph 9(a),

supra. Troopers Folsoni and CorporEkott Mertens stated Movant was carrying his
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(green) holster with a black gun on his right hip (Tr. 219,304,403). Movant contended

it was on his left hip. Levi Weinhaus would have testified that Movant would wear his

holster on his left hip when he was driving — the holster would interfere with the seatbelt

when wore on the right hip. Reasonably competent counsel would have investigated and

called Levi Weinhaus to testify to the foregoing at Movant’s trial. Levi Weinhaus was

willing and available to testify to the foregoing at Movant’s trial. No reasonable trial

strategy can account for the failure to call him to testify. Had counsel called Levi

Weinhaus to testify to the foregoing, a reasonable probability would have existed of a

different result at Movant’s trial.

In support of this claim, Movant will rely on: the testimony ofdefense counsel,

Hugh Eastwood, 7777 Bonhomme Aye, Clayton, MO 63105; the testimony ofdefense

counsel Christopher Combs, 4245 W. Pine, St Louis, MO 63108; the testimony ofLevi

Weinhaus, Belleville, II; the testimony ofMovant, Jeffrey It Weinhaus, Inmate No.

1261778. Eastern Reception, Diagnostic and Correctional Center, 2727 Highway K,

Bonne Terre, MO 63628; and the underlying criminal file and transcript in Franklin

County Case No. 12AB-CR02409-0l.

(0. TrIal counsel unreasonably elicited testimony that a majority of 20

people to whom Sgt. Fulsom showed the video “The Parties Over” took It serloncly

For this cIa m. Moiant incorporate by reference thc content of paragraph 9(a)

supra. Sgt. Fulson testified that on August 18, 2012. he received a phone call from Judge

Kelly Parker to investigate a You Tube video that posted by Mcvant that Judge Parker

11)
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thought threatened judicial officers (Tr. 168-69; Ex. I and IA). During the cross-

examination of Sgt. Fulsom the following colloquy occurred regarding that video:

Q. Do you think that some people could think that Jeff s video was a

joke?

A. I think there probably are some people who would think it was a

joke; however, I think the majority of people who view that people were offended.

Q. When you say the majority, how many people did you talk to about

this video?

A. Several, more than 20.

(Tr. 265).

Reasonably competent counsel would not have elicited the foregoing (hearsay)

information establishing that members of the public he showed the video to took it

seriously. No reasonable trial strategy can account for eliciting such testimony. But for

counsel’s foregoing error, a reasonable probability would have existed of a different

result at Movant’s trial.

In support of this claim, Movant will rely on: the testimony of defense counsel,

Hugh Eastwood, 7777 Bonhomme Aye, Clayton, MO 63105; the testimony of defense

counsel Christopher Combs, 4245 W. Pinc. St. Louis. MO 63108; the testimony of

Movant, Jcffrey R Weinhaus inmatc No 1261778 Easterr Reception. Diagnost an

Correctional Center, 2727 Highway K, Bonne Terre, MO 63628; and the underlying

criminal file and transcript in Franklin County Case No. I 2AB-CR02409-0 1.
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(g). Trial counsel failed to adequately establish for the jury major

discrepancies between Corporal Merten’s and Sergeant Fulsom’s testimony, their

police reports, and the video of the shooting.

For this claim, Movant incorporates by reference the contents of paragraph 9(a),

supra. In his police report, Fulsom stated that he told Mertens to open the trunk to the

police car after he “immediately realized” Movant was not responding to his attempts at

conversation. There was no conversation on the video that Movant did not respond to,

and the video has no exchange where Fulsom tells Mertens to open the trunk after this

purported lack of conversation by Movant. Fulsom stated in his police report that he told

Movant to take his hands off his gun before shooting him. This is not on the video. In

fact, during cross-examination, Fulsom says he “did not have time” to tell Movant that.

(Tr. 325), In his police report Mertens stated that he heard Fulsom tell Movant he had

papers he needed to sign. This is not on the video. At trial, Mertens said that he fired his

gun because Movant was a threat to Fulsom — Movant was not a threat to him (Tr. 428).

In his police report, however, Mertens said that “In fear for my life and the life of

Sergeant Fulsom, I began to fire my patrol issued firearm,”

None of the foregoing discrepancies were established at trial. Reasonably

competent counsel would have dune so. No ieaonable trial strategy can account for the

foregoing failure. But or counsel s failure to adequately impeach a reasonable

probabilityoud have existed of a different result at Movant’s trial

In support of this claim, Movant will rely on: the testimony of defense counsel,

Hugh Eastwood, 7777 I3onhomme Aye, Clayton, MO 63105; the testimony of defense
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counsel Christopher Combs, 4245 W. Pine, St. Louis, MO 63108; the testimony of James

Folsom and Scott Mertens, current address unknown; the testimony of Movant, Jeffrey

R. Weinhaus, Inmate No. 1261778, Eastern Reception, Diagnostic and Correctional

Center, 2727 Highway K, Bonne Terre, MO 63628; and the underlying criminal file and

transcript in Franklin County Case No. 12AB-CR02409-01.

(h). Trial counsel unreasonably failed to call a video expert, such as Jim

Byrne to testify that Movant said ‘you don’t have to shoot me.”

The state asserted Movant said you’re going to have to shoot me, and then

attempted to draw his gun. Jim Byrne analyzed the video and determined Movant said,

“you don’t have to shoot me.” Reasonably competent counsel would have investigated

and called an expert like Jim Byrne to consult, examine and testify to the foregoing at

Movant’s trial, Mr. Byrne was willing and available to testify to the foregoing at

Movant’s trial. No reasonable trial strategy can account for the failure to hire and call an

expert such as Jim Byrne to testify. had counsel called Jim Byrne to testify to the

foregoing, a reasonable probability would have existed of a different result at Movant’s

trial.

In support of this claim, Movant will rely on: the testimony of defense counsel,

Hugh Eastwood. 7777 Boohomme Ave, Clayton, MO 63105: the testimony of defence

counsel Christopher Combs, 424 W Pine. St Louis MO 63108 P0 Box 1011 1947

E. Page Se,, Springfield, MO 65802; the testimony of Jim Byrne, 644 Meramec Station

Rd.. Valley Park, MO 63088; the testimony of Movant, Jeffrey R. Weinhaus, Inmate No,

1261778. Eastern Reception, Diagnostic and Correctional Center, 2727 Highway K,
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Bonne Terre, MO 63628; and the underlying criminal file and transcript in Franklin

County Case No, 1 2AB-CR02409-0 1.

14. Prior Pleadings:

None, other than Movantspro se motion filed in this cause on May 11, 2015.

15-16. Prior Counsel:

Movant was represented in Franklin County Case No. 12AB-CR02409-0l at trial

and sentencing by Hugh Eastwood, 7777 Bonhomme Aye, Clayton, MO 63105, and

Christopher Combs, 4245 W. Pine, St. Louis, MO 63108. He was also represented in the

case by Ross Mutrux, 1717 Park Ave., St. Louis, MO 63104; he was represented on

appeal in Eastern District Case No. ED 100807 by Amy Bartholow, Assistant Appellate

Defender, Area 50, 1000 W. Nifong, Bldg. 7, Suite 100, Columbia, MO 65203.

17. Other Current Sentences:

None.

18. Statement of Indigency:

Movant has been granted leave to proceed informapauperis.

WHEREFORE, Movant requests that the Court grant an evidentiary hearing in

the above-captioned cause, sustain the foregoing amended motion under 29.15, and

vacate Movants conviLtions and scntcnces imposed in Franklin County Case No, 12AB

CRQ24O90 I, and order a ne’ trial
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Respectful submitted,

Karl Hinkebein, M ar #4 1666
Attorney for Movant
Woodrail Centre
1000 W. Nifong, Bldg. 7, Suite 100
Neosho, Missouri 65203
(573) 777-9977/FAX (573) 777-9973
E-Mail: Karl ‘Hinkebein@mspd.mo. gov

CERTIFICATE OF SERVICE

I, Karl Hinkebein, hereby certify that on this 24th day of August, 2015, the following
was e-filed and thus served to the Office of Franklin County Prosecutor.
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FILED
NOV 12, 2015

BILL D MILLER, Circuit Clerk
FRANKLIN COUNTI, MISSOURI

IN THE CIRCUIT COURT OF FRANKLIN COU1TY
STATE OF MISSOURI

)
JEFFREY WEINHAUS ) Cause No. I5AB-CCOO1 17

Movant, )
VS ) Division No.

) Judge: Sutherland
STATE OF MISSOURI. )

Respondent, )

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND JUDGMENT

Now, on this. the 12th day of November
, 2015 the Circuit Court of the County of

Franklin, having considered the motions filed by the Movant, the State’s response, the record, and

the Court’s file in State of Missouri v. Jeffrey Weinhaus, being Franklin County Circuit Court case

number 12AB-CR02409-Ol, does hereby make the following findings of fact, conclusions of law,

and judgment:

MOVANT ‘S CLAIM DOES NOT ESTABLISH GROUNDS FOR WHICH
RELIEF MAY BE GRANTED

In an evidentiary hearing on a motion for post-conviction relief pursuant to Rule 29.15,

a movant must satisfy both prongs of the test set out in Strickland v. Washington, 466 U.S. 668

(1984). Movant must (1) establish that trial counsel’s performance was deficient; and (2)

prejudice. Id. at 687. The test is conjunctive if’ the movant fails to satisfy either prong, the

entire claim fails The standard established by the U S. Supreme Court in Strickland has been the

standard used in Missouri since Sea/es v. State, 580 S.W.2d 733 (Mo. bane 1979).

n errot b counsel. even if prt fesonai1 unreasonabiL does not s\arrane settIng aside

the judgment of a criminal proceeding if the error had no effect on the judgment” S’tricklandat

691. ‘The object of an ineffectiveness claim is not to grade counsel’s performance. If it is easier
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to dispose of ineffectiveness claim on the ground of lack of sufficient prejudice, which we expect

\\ill often be so. that course should be followed.” Id. at 697. Missouri courts have adopted this

decision matrix. “[A] court can evaluate an ineffective assistance of counsel claim on the basis of

lack of prejudice alone, and it should do so if it is easier to dispose of an ineffectiveness claim

solely on that basis.” Richardson v. State, 719 S.W.2d 912, 916 (Mo.App.) E.D. 1986).

“The fact that an error by counsel might have had some conceivable effect on the

outcome is not sufficient.” Id. at 915. To establish prejudice, a movant ‘must show there is a

reasonable probability that, absent the alleged error, the fact finder would have had a reasonable

doubt respecting guilt.” Id. at 915-916. There are, admittedly, some cases in which prejudice is

presumed. These cases are limited to instances of actual or constructive denial of the assistance

of counsel altogether, cases involving state interference with counsel’s assistance, and actual

conflict of interest, Strickland, 466 U.S. at 692. “(Alctual ineffectiveness claims alleging a

deficiency in attorney performance is subject to a general requirement that the defendant

affirmatively proves prejudice.” Id. at 693. “The fact that an error by counsel might have had

some conceivable effect on the outcome is not sufficient” Richardon. 719 S.W.2d at 915.

In paragraph 8 (Movant’s claims for post-conviction relief), the following suggestions

of ineffectiveness are listed:

(a). Trial counsel unreasonably failed to call a forensic expert, such as Gene Gietzen (or Jim

Byrne), to testif’ that the video from the watch showed Movant’s rnoements to he inconsistent

v ith police officer testimony.

(H Fra] cunsc1 unrea’’nahl failed to aII FBI Special \gent Michael ?\Iaruscak to tCstif\ at

Mo ant’s trial.

(c) Trial counsel unreasonably failed to call FBI Special Agent Patrick Cunningham to testify at

Movant’s trial.
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(d). Trial counsel unreasonably failed to present stills from Movant’s watch camera from

which the jury would have concluded that the holster Movant was wearing was on his left

side.

(e). Trial counsel unreasonably failed to investigate and call to testify Levi Weinhaus to

testify that Movant usually wore his holster on his left hip when he was driving.

(f). Trial counsel unreasonably elicited testimony that a majority of 20 people to whom Sgt.

Fulsom showed the video The Parties Over” took it seriously.

(g). Trial counsel failed to adequately establish for the jury major discrepancies between

Corporal Merten’s and Sergeant Fulsom’s testimony, their police reports, and the video of

the shooting.

(h). Trial counsel unreasonably failed to call a video expert, such as Jim Byrne to testify that

Movant said ‘you don’t have to shoot me.”

MOVANT STATES CONCLUSIONS WITHOUT ANY SHOWING OF PREJUDICE

Movant’s pleadings do not meet the standards outlined in Strickland’s two part test.

Movant does not state in any of his claims that he was prejudiced by the actions of his

attorney. Movant claims that the actions of his attorney might have had some effect are not

sufficient to overcome his burden of showing prejudice as required in Richardson.

THEREFORE after having considered the motions filed by the Movant, the Motion filed by

the Respondent. the Court’s file. and the transcripts of the plea and sentencing proceedings, this

Court cannot find a factual or legal basis to support Movant’s claims. This Court determines

that the motion and the files and records of the case conclusively show that the Movant is

cntitd to no re!ef.

fT JS THEREFORE ORDERED, ADJUDGED A\D DECREED that Movain’s motion jc

without merit on all points raised and denied as a matter of law.

Keith M Sutherland

Serir Jud.
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IN THE
CIRCUIT COURT OF FRANKLIN COUNTY, MISSOURI

JEFFREY WEINHAUS, )
)

Movant, ) c
) Cause No. 15AB-CCOOI.17

V.

)
STATE OF MISSOURI, )

Respondent. )
C)

ORDER

NOW ON THIS 28th day of December, 2015, the Court, having considered

MovanCs motion to perfect an appeal as a poor person, finds that the Movant is totally

without means or resources and is a poor person within the meaning of the law.

Therefore, it is hereby ordered that Movant may proceed j forma pauperis.

Judge
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IN THE 20TH JUDICIAL CIRCUIT COURT, FRANKLIN COUNTY, MISSOURI

Date of JudgmentlSentence: Date Post Trial Motion Filed:

ll/l215 n/a

(Attach a copy)

Notice of Appeal

LI Supreme Court of Missouri Court of Appeals: LI Western Eastern LI Southern

Notice is given that Jeffrey Weinhaus appeals from the judgment/decree entered in this action on November 12, 2015.

Complete if Appeal is to Supreme Court of Missouri

Jurisdiction of the Supreme Court is based on the fact that this appeal involves:

(Check appropriate box)

LI The validity of a treaty or statute of the United States LI The title to any state office in Missouri

LI The punishment imposed is death LI The construction of the revenue laws of Missouri

LI The validity of a statute or provision of the Constitution of Missouri

If the basis of jurisdiction is validity of a United States treaty or statute, the validity of a Missouri statute or Constitutional

provision or construction of Missouri revenue laws, a concise explanation, together with suggestions, if desired, is required.

This may be tiled as part of or with this notice of appeal or, in the alternative, may be tiled within ten days after the notice of

appeal is filed by filing it directly with the Clerk of the Supreme Court. See Rule 81.08(b) and (c) and Rule 30.01(f) and (g).

Appellant’s Attorney/Bar Num ber Respondent’s Attorney(s)/Bar Number(s)

Stephen J. Harris, Mo. Bar No.37908
(If multiple, list all or attach additional sheets)

Shaun Mackelprang, Bar No. 49627

Address Address

Office of State Public Defender Office of the Attorney General

1000W. Nifong, Bldg. 7, Ste. 100, Columbia, MO 65203 P.O. Box 899, Jefferson City, MO 65102

Telephone Fax Telephone Fax —

(573) 777-9977 (573) 777-9973 (573) 751-3321 (573) 751-5391

Appellant’s Name Respondent’s Na me

Jeffrrey Weinhaus, Reg. No. 1261778 [ STATE OF MISSOURI

,idrt.s kddress

Fastern Reception, Diagnostic & Correctional Center

2727 I1tgha’ K
Bonn I erre, MC) 63628

lelephone I Telephone

(573) 358 5516

Date of Appeal Bond
na

Amount of Bond
na LI Bond Attached

3

Plaintiff/Petitioner:

JEFFREY WEINHAUS

ige or Division: Case Number:

Hon. Keith M. Sutherland I 5AB-CCOO 117

Appellate Number:

Court Reporter:

Defendant/Respondent:

STATE OF MISSOURI

vs.

Filing as an Indigent

Reporters Telephone:

( )

LI Sound Recording
Equipment

Number of Days of Trial:

Date Ruled Upon:
n/a

Date Notice Filed:
12/21/15

(Date File
Stamp)

Brief Description of Case Appeal of the denial of a Rule 29.15 motion to vacate, set aside or correct judgment ofconicrion and

sentence without an evidentiary hearing.

Sguaturt of .kttnrne r Appellant Date
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I certify that on December 21, 2015, I served a copy of the notice of appeal on the following parties, at the following
address(es), by the method of service indicated.

Franklin County Prosecuting Attorney — VIA e-filing system

Ct,
C)

0
C)
C)

m
cc
C-,

m

C)

C-.

C
cc
C-)
CD

CL)

Directions to Clerk

Appellant or torney for Appellant

Serve a copy of the notice of appeal in a manner as prescribed by Rule 43.01 on the attorneys of record of all parties
to the judgment other than those taking the appeal and on all other parties who do not have an attorney. (A copy of the
notice of appeal is to be sent to the Attorney General when the appeal involves a felony.) Transmit a copy of the notice of
appeal to the clerk of the Supreme Court/Court of Appeals. If a party does not have an attorney, mail the notice to the
party at his/her last known address. Clerk shall then fill in the memorandum below. (See Rules 8 1.08(d) and 30.01(h) and
(I).) Forward the docket fee to the Department of Revenue as required by statute.

Memorandum of the Clerk

I have this day served a copy of this notice by E regular mail E registered mail E certified mail
E facsimile transmission to each of the following persons at the address stated below. If served by facsimile, include the
time and date oft ansrnIssioOTte the document was transmitted.

VIA EFILING

otcc su anmiued a op ‘f the not;ce of appeal t the Cek t the

Supreme Court

Docket fee in the amount of S

disbursed as required by statute.

Court of Appeals. Drrt

has been received h this clerk whch wlI he

A copy ofan order granting leave to appeal as indigent.

/

F Notice to Appellant’s Attorney

Local rules may require supplemental documents to be filed. Please refer to the applicable rule for the district in
which the appeal is being filed and forward supplements as required.

Certificate of Service

N)

01

cC)

C
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IN THE MISSOURI COURT OF APPEALS

EASTERN DISTRICT
APPEAL NO.

1yiL CASE INFORMATION FORI

(This form must be filed with the Notice of Appeal with the Circuit Clerk)

List every party involved in the case, indicate the position of the party in the circuit court (e.g. plaintiff, defendant, intervenor)

and in the Court of Appeals (e.g. appellant or respondent) and the name of the attorney of record, if any, for each party.

Attach additional sheets to identify all parties and attorneys if necessary.

Party Attorney

JEFFREY WEINHAUS Ste hen J. Harris 37908
Name Bar No.

Woodrail Centre, 1000 W. Nifong
ite 100

Address

obirvo 65203
City, State, Zip Code

Phone Number

Office of State Public Defender
v. Law Firm or Office

STATE OF MISSOURI ShaunMackeipra 49627
Name Bar No.

P.O. Box 899
Address

Jefferson City, MO 65102
City, State, Zip Code

(573) 751-3321
Phone Number

Offlce of the Attorney General
Law Firm or Office

The Record on Appeal will consist of: Legal File only or Legal File and Transcript

ATTACH A COPY OF THE JUDGMENT OR ORDER APPEALED.

A BRIEF STATEMENT OR DESCRIPTION OF THE CASE (Any monetary awards shall be set forth. Attach one

additional page, if necessary.)

Denial of Supreme Court Rule 29.15 post-conviction motion without evidentiary hearing.

ISSUES EXPECTED TO BE RAISED ON APPEAL (Attach one additional page, ifnecessary, Appellant is iiot bound by rhis

list. Attach copy of post-trial motion, if one was filed.>

Whether the motion court clearly erred in denying the Rule 29.15 post-conviction motion without an evidentiary

hearing,

COPY OF ThIS FORM Y\D 1 TA( HMF fS MUST BE SERV[ F) O 1 HF RFSPOD[ I
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LEGAL FILE
CERTIFICATION

STATE OF MISSOURI )
) Case No I5AB-CCOOI 17

Appeals Court Case No. ED 103834

COUNTY OF FRANKLIN )

I, Bill D. Miller, Clerk of the Circuit Court, ithin and for the County aforesaid, do hereby certify

that the foregoing and annexed arc full, true and eumpiete copies of the following:

1. Docket Sheets, 4 Pages
2. Pro Se Second Amended Motion Under Rule 29. 15, 5 Pages
3. Amended Motion Under Rule 29.15, 15 Pages
4. Pro Se Motion to Vacate, Set Aside or Correct the Judgment or Sentence, 15 Pages
5. Pro Se Motion to Vacate, 2 Pages
6. State’s Answer to Movant Amended Motion Under Rule 29.15,4 Pages
7. Findings of Fact, Conclusions of Law, and Judgment, 3 Pages
8. Pro Se Motion to Set Aside Judgment, 2 Pages
9. Pro Se Motion for Actual Hearing and Notice of Appeal for Lack of Hearing, 4 Pages
10. December 4, 2015, Notice of Entry, I Page
II. Notice of Appeal; Civil Case Information Form; Findings of Fact, Conclusions of Law, and

Judgment; Motion for Order Allowing Appeal as a Poor Person; Order; December 28, 2015,
Notice of Entry, 10 Pages

In the case of: JEFFREY R. WEINHAUS vs STATE OF MISSOURI, rendered in this Court in the above

entitled cause, as fully as the same appears and is on file in my office,

IN TESTIMONY WHEREOF, I have hereunto set my hand and affixed the seal of said Court, at my office

in the City of Union, Missouri, this 5tJ1 day of January, 2016.

Bill D. filet, ranklin County Circuit Clerk
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LEGAL FILE CERTIFICATE OF SERVICE

I, Mark A. Grothoff, hereby certify that on this 20th day of January. 2016, a true
and correct electronic copy of the foregoing was sent through the Missouri c-Filing
System to Shaun Mackeiprang, Assistant Attorney General, at
shaunrnackelprangago.mo.gov, and a true and correct electronic copy of the foregoing
Legal File cover page and index was sent through the Missouri c-Filing System to Franklin
County Circuit Court.

/s/ Mark A. Grothoff

Mark A. Grothoff
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