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. Doc. #: 27-16 Filed: 12/22/17
20TH JUDICIAL CIRCUIT

Case: 4:17-cv-01941-DD,V
Report: CZR0026

: 3 of 45 PagelD #: 1386
Date: 05-Jan-2016

FRANKLIN COUNTY Time: 12:20:53PM
CIRCUIT COURT DOCKET SHEET Page: 1
15AB-CC00117 JEFFREY R WEINHAUS V STATE OF Security Level: 1 Public
MISSOURI
Case Type: CC Motn, Rules 29.15 or 24.035 Case Filing Date: 11-May-2015
Status: Tried by Court-Civil
Disposition: Tried by Court-Civil Disposition Date: 12-Nov-2015
Related Case(s): 12AB-CR02409-01 ST V JEFFREY R WEINHAUS
Release/Status
Change Date Reason
Judge KEITH M SUTHERLAND (21509)
Judge GAEL D WOOD (24684) 15-May-2015 Judge )
Transferred/Reassigned
Movant Post-Conviction Relief JEFFREY R WEINHAUS (WEIJR3880)
Attorney for Movant KARL W HINKEBEIN (41666)
Defendant STATE OF MISSOURI (STOFMO)
Prosecuting Attorney ROBERT E PARKS |l (36333)

Filing Date Description
11-May-2015 Pet Filed in Circuit Ct
Motion to Set Aside
Filed By: JEFFREY R WEINHAUS
Mot to Proc In Forma Pauperis
Filed By: JEFFREY R WEINHAUS
Correspondence Filed
Filed By: JEFFREY R WEINHAUS
Judge Assigned
13-May-2015 Certificate of Mailing
LETTER TO COURT REPORTER REQUESTING TRANSCRIPT (VIA USPS)
Judge/Clerk - Note
COPY OF PCR FORWARDED TO FRANKLIN COUNTY PA
15-May-2015 Order
FROM SUPREME COURT ASSIGNING HONORABLE KEITH M SUTHERLAND.
Judge Assigned
26-May-2015 Order Appointing Counsel
ORDER OF APPOINTMENT OF COUNSEL AND AN ADDITIONAL THIRTY DAY
EXTENSION OF TIME
Order Granting Ext of Time
27-May-2015 Certificate of Mailing
ORDER OF APPOINTMENT, ADDITIONAL 30 DAY EXTENSION OF TIME, MOTION
TO VACATE & INFORMA PAUPERIS AFFIDAVIT MAILED TO MO PUBLIC DEFENDER
THIS DATE VIA USPS
03-Jun-2015 Correspondence Filed
LETTER/PAMPHLET FROM DEFENDANT TO CLERK, FILED.
Filed By: JEFFREY R WEINHAUS
Correspondence Sent
RESPONSE PREPARED AND MAILED TO MR WEINHAUS.
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Case: 4:17-cv-01941-DD) . 4 of 45 PagelD #: 1387

Date: 05-Jan-2016

Report: CZR0026

FRANKLIN COUNTY Time: 12:20:53PM
CIRCUIT COURT DOCKET SHEET Page: 2
Case continued from previous page.
15AB-CC00117 JEFFREY R WEINHAUS V STATE OF Security Level: 1 Public
MISSOURI
11-Jun-2015 Entry of Appearance Filed
Entry of Appearance.

Filed By: KARL W HINKEBEIN
Motion for Extension of Time
Request for Extension of Time to File Amended Motion.
Filed By: KARL W HINKEBEIN
12-Jun-2015  Order Granting Ext of Time
Proposed Order Filed
Order.
Filed By: KARL W HINKEBEIN
On Behalf Of: JEFFREY R WEINHAUS
12-Jun-2015 Order Granting Ext of Time
Entry of Appearance Filed
Entry of Appearance; Electronic Filing Certificate of Service.
Filed By: ROBERT E PARKS
15-Jun-2015 Correspondence Filed
LETTER TO CLERK, FILED.
Filed By: JEFFREY R WEINHAUS
Entry of Appearance Filed
Filed By: JEFFREY R WEINHAUS
Motion Filed
MOTION TO VACATE
Filed By: JEFFREY R WEINHAUS
16-Jun-2015 Certificate of Mailing
FILE STAMPED COPIES OF THE MOTION TO VACATE, ENTRY OF APPEARANCE
AND LETTER TO CLERK, NOTICE OF ENTRY MAILED TO JEFFREY R. WEINHAUS.
24-Aug-2015 Amended Motion/Petition Filed
Rule 29.15 Motion; Electronic Filing Certificate of Service.
Filed By: KARL W HINKEBEIN
On Behalf Of: JEFFREY R WEINHAUS, STATE OF MISSOURI
25-Aug-2015 Judge/Clerk - Note
PUBLIC DEFENDER, HINKEBEIN'S OFFICE CALLED TO DISCUSS THE SLIGHT
CREASES THAT ARE CONTAINED IN SEVEAL PAGES OF THE AMENDED
MOTION/PETITION. ADVISED MARILYN THAT | WOULD ACCEPT THE FILING AS
SUBMITTED. bdm

16-Sep-2015 Answer Filed
States Answer to Movant Amended Motion Under Rule 29.15; Electronic Filing Certificate

of Service.
Filed By: ROBERT E PARKS
On Behalf Of: STATE OF MISSOURI
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Case: 4:17-cv-01941-DDIx
Report: CZR0026

Doc. #: 27-16 Filed: 12/22/17 Pgge: 5 of 45 PagelD #: 1388

20TH JUDICIAL CIRCUIT Date: 05-Jan-2016
FRANKLIN COUNTY Time: 12:20:53PM
CIRCUIT COURT DOCKET SHEET Page: 3

Case continued from previous page.

15AB-CC00117 JEFFREY R WEINHAUS V STATE OF Security Level: 1 Public
MISSOURI
07-Oct-2015 Correspondence Filed
Filed By: JEFFREY R WEINHAUS
Motion Filed
MOVANT'S SECOND AMENDED MOTION UNDER RULE 29.15, FILED.
Filed By: JEFFREY R WEINHAUS
Judge/Clerk - Note
COPY OF SECOND AMENDED MOTION UNDER RULE 29.15 MAILED TO
PROSECUTUING ATTORNEY, KARL HINKEBEIN AND MOVANT.
29-Oct-2015 Propsd/Sugg Findings of Fact
Findings of Fact Conclusions of Law and Judgment; Electronic Filing Certificate of
Service.
Filed By: ROBERT E PARKS
12-Nov-2015 Judgment Entered
Tried by Court-Civil
16-Nov-2015 Correspondence Filed
LETTER FROM MR WEINHAUS TO CLERK, RECEIVED.
Filed By: JEFFREY R WEINHAUS
17-Nov-2015 Judge/Clerk - Note
NOTICE OF ENTRY AND COPY OF JUDGMENT IN 15AB-CC00117 MAILED TO
JEFFREY WEINHAUS.
30-Nov-2015 Motion to Set Aside
MOVANT'S MOTION TO SET ASIDE JUDGMENT, FILED.
Filed By: JEFFREY R WEINHAUS
04-Dec-2015  Order
Correspondence Filed
Filed By: JEFFREY R WEINHAUS
Correspondence Sent
FILE STAMPED COPY OF THE MOTION TO SET ASIDE, AND CORRESPONDENCE
WITH NOTICE OF ENTRY MAILED TO MOVANT. .
Motion Filed
MOVANT'S PRO SE MOTION FOR ACTUAL HEARING AND NOTICE OF APPEAL FOR
LACK OF DUE HEARING, FILED.
Filed By: JEFFREY R WEINHAUS
04-Dec-2015  Order
03-Dec-2015 Correspondence Sent
COPY OF MOTION FOR ACTUAL HEARING AND NOTICE OF APPEAL FOR LACK OF
DUE HEARING & NOTICE OF ENTRY ADDRESSED TO JEFFREY WEINHAUS DATE
11/16/18 ALONG WITH NOTICE OF ENTRY MAILED TO MOVANT.
04-Dec-2015 Order

Lt
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Case: 4:17-cv-01941-DD
Report: CZR0026

Doc. #: 27-16 Filed: 12/22/17 Page: 6 of 45 PagelD #: 1389

20TH JUDICIAL CIRCUIT Date: 05-Jan-2016
FRANKLIN COUNTY Time: 12:20:53PM
CIRCUIT COURT DOCKET SHEET Page: 4

Case continued from previous page.
15AB-CC00117 JEFFREY R WEINHAUS V STATE OF Security Level: 1 Public
MISSOURI
DEFENDANT WITHDRAWS MOTION TO SET ASIDE JUDGMENT FILED NOVEMBER
30, 2015. MOTION FOR ACTUAL HEARING IS DENIED. SO ORDERED: KEITH
SUTHERLAND
21-Dec-2015 Notice of Appeal Filed
Notice of Appeal; Electronic Filing Certificate of Service.
Filed By: KARL W HINKEBEIN
Supplemental Filing
Civil Case Information Form; Electronic Filing Certificate of Service.
Filed By: KARL W HINKEBEIN
Mot to Proc In Forma Pauperis
Motion for Order Allowing Appeal as a Poor Person; Electronic Filing Certificate of
Service.
Filed By: KARL W HINKEBEIN
Proposed Order Filed
Order; Electronic Filing Certificate of Service.
Filed By: KARL W HINKEBEIN
Memorandum Filed
Letter to Clerk; Electronic Filing Certificate of Service.
Filed By: KARL W HINKEBEIN
On Behalf Of: JEFFREY R WEINHAUS
28-Dec-2015 Ord Allow In Forma Pauperis
ORDERED THTA MOVANT MAY PROCEED IN FORMA PAUPERIS. S/KEITH
SUTHERLAND.
Filed By: KEITH M SUTHERLAND
Certfctn Del of Notc of Appeal
NOTICE OF APPEAL; CIVIL CASE INFORMATION FORM; FINDINGS OF FACT,
CONCUSIONS OF LAW, AND JUDGMENT; MOTION & ORDER ORDER ALLOWING
APPEAL AS A POOR PERSON; MAILED TO THE MISSOURI COURT OF APPEALS-
EASTERN DISTRICT, COPY TO FRANKLIN COUNTY PROSECUTING ATTORNEY
05-Jan-2016 Judge/Clerk - Note
DOCUMENTS FOR THE LEGAL FILE, COPIED, CERTIFIED AND MAILED TO KARL
HINKEBEIN.
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|9AR CCOOILT

IN THE 20 JUDICIAL CIRCUIT COURT, FaoNWCC N Covr™y , MISSOURI

~%

Judge or Division: Case Number:
17 AR = C2 0 2U0G O | ED
Full Name of Movant: Movant’s Address:
Deceesy R. (WeimnHaLs  |7272) By L de-id MAY 1§ 1 2005
[QoNnme TErable -
N BILL D. MILLER,
Y i DgpT i - Grap MO gywxuﬁ waxgrﬁﬁ‘gs%?éi
. C.
State of Missouri, Respondent (03(26-3430
(Date File Stamp)

Instructions - Read Carefully

In order for this motion to receive consideration by the Circuit Court, it shall be in writing (legibly handwritten or
typewritten), signed by the movant, and it shall set forth in concise form the answers to each applicable question. If necessary,
movant may furnish an answer to a particular question on the reverse side of the page or an additional blank page. Movant shall
make it clear to which question any such continued answer refers.

This motion must be filed in the Circuit Court which imposed sentence.

The movant is required to include in this motion every claim known to him/her for vacating, setting aside or correcting the
conviction and sentence or it will be waived or abandoned. Be sure to include every claim.

Movant should exercise care to assure that all answers are true and correct.

If the movant is taken in forma pauperis, it shall include an affidavit setting forth information that establishes that
movant will be unable to pay costs of the proceedings. When the motion is completed, the original and two copies shall be
mailed to the Clerk of the Circuit Court from which to movant was sentenced.

Motion to Vacate, Set Aside or Correct the Judgment or Sentence

1. Place of detention:

ERDeC z727 (oo W8 U o= (1 LA me LIL2Y

2. Name and location of court which imposed sentence:

FoTH CLlv T ~UMION (YO oo

3. ‘The case number and the offense or offenses for which sentence was imposed:

17 AB-CRo0ZUOG—O( ~ BATIvpteo PSPuct '\3‘”) NCP.

DosS ESSiod et P W E A U A

4. (a) The date upon which sentence was imposed and the terms of the sentence:
Hizsli3 20 genss. 3o g emes, Q yenrs, G EAC
(b} The date upon which you were delivered to the custody of the department of corrections to serve the sentence you
wish to challenge: f ’ ‘ —
WZs 1S = ) yeor g Njashy Trerguiod Buens

)
CojvucroeM <t

OSCA(T-1) CV145 tof 6 SCR 24.035,29.15
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. 4

5. Check whether a finding of guilty was made:

(a) After aplea of guilty (b) After a plea of not guilty

6. Did you appeal from the judgment of conviction? Ues

7. If you answered “yes” to (6), list

(a) the name of the court to which you appealed:

cprer ™STACT ppeer!s = Sveasme Coves Missor|

(b) the result in such court and the date of such result:

LNPUbISheD ~ MeEmp - Hzlis = moTiom Cesesan, 3lnlis
AGTIoN TO TROHS \;E« m& S.IG' ‘DQH \EO L\{ZQ { (S

(c) the date the appellate court’s mandate issued:

MoTieN For 8 dea €.0. Mo p00. 3Lg - oNeTion T S, U 7glce]

8. State concisely all the claims known to you for vacating, setting aside or correcting your conviction and sentence:
, { .
@ Ng EUPENCE To Sustaing CoNvietion OF " BSSnodén

SEL FolSam 2Ly "SHosT1LG HBim'
®) TMEFEECTWE PSS, of onss( Frllep TO chll FRI BGENTS

Demdun mis Te:p( DFTEC fvioguce For “TRELEAWC! wrs POG® Kodry

TN €D 10080 _CoNsSTrvTIenip| ClBam s

© B powrs of "Poprel” s T et
) PRI ~ 374 HL"AE NN B T A iy Sy A &S og DL vl

ok, 1 SEc 10 Duf Pceocess

9. State concisely and in the same order the facts supporting each of the claims set out in (8), and the names and addresses of
the witnesses or other evidence upon which you intend to rely to prove such facts:
63787

(a),)uoC\E Hem SorHeecorn, LoU W Mam ST WafeeNTon 0
Enilen 0 LiusTroct Jidq Arn Drecrep 0N Mlumefows  ovhese Por utr
Seg ~2D 10k

o Hoad CasTwepn 1777 f3oihemag N, STE (03 ClogTon ro~(Blos™
E121 PAEUTS Commiv(iinag pro (TPugShpck 2622 FPAKETST, Sl
Foileo 1o o1l FR1 = oSFee pry SehiB s - Pressya €xe. Evp g

@ Frilo o ASK Foc misTein(, Foilts To Suamer SHEe PL Tailep

. IMTEE Ssd
AD PTTOK TULLEGH SEBCY WRLLANT SEE PITRCHLD <. "7 i

C A1 PR MIeN 1D 8 Parurs F Ppp@dI, Comst, Cloum of ~ Eaun! st e

. - - ProCE5S Fl Sec 10 JuwTiee Derien Nt Sce o
Pari Seez iy, ConsT. ~Due Proc PariSccio, SEE CoMsT, Cloim OTRCH D

OSCA (7-10) CV145 20of6 SCR 24.035,29.15

w
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Case: 4:17-cv-01941-DD oc. #: 27-16 Filed: 12/22/17 P

9 of 45 PagelD #: 1392

10: Prior to this motion have you filed with respect to the conviction:

(a) Any motion to vacate judgment under Missouri Supreme Court rule 24 035 27.26 or 29.157 H o

filca> Sm!( g™

...l?

(b) Any petitions in state or federal courts for habeas corpus? W Bed -F

(¢) Any petitions in the United States Supreme Court for certiorari? MoT v‘{f T

(d) Any other petitions, motions or applications in this or any other court? W (,»\Q%

11.1f you answered “yes” to any part of (10), list with respect to each petition, motion or application

(a) the specific nature thereof:

L MoTion T DISmSS Files CH-I3 12AB-CZo2UoA-e |

i Motion © Guesh Gesvin Sy, THaictmedT Fileo 3-K-¢3

iil.

(b) the name and location of the court in which each was filed:

26T Cleco v CaLeT —UMHI16H Mo

i

il

iii.

(c) the disposition thereof and the date of such disposition:

i AeTied To DISAISC — DgMLiED u(zs-'l@

momen to Qupsh G5, Demies 34wz

ii.

iii.

(d) if known, citations of any written opinions or orders entered pursuant to each such disposition:

i

it

iii.

OSCA (7-10) CV 145 3of 6

SCR 24.035,29.15

|

N yl‘
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. Case: 4:17-cv-01941-DDN

oc. #: 27-16 Filed: 12/22/17 Page: 10 of 45 PagelD #: 1393

12. Has any claim set forth in (8) been previously presented to this or any other court, state or federal, in any petition,
motion or application that you have filed?

M€

13. If you answered “yes” to (12), identify

(a) the claims that have been previously presented:
. oTlomt To DWmiSs - Cl-l-13
resTioH Ao Guesh Cravo Sty THoormed?d Z2-\5-13

il

iii.

{(b) the proceedings in which each claim was raised:
i CR253(3 preTeel -
2-14-13  Buvo Leovenon — Eupenipel, IHLorwg

ii.

iii.

14. If you have filed prior proceedings in any state or federal court involving this same sentence but did not raise therein one
or more of the claims you now list in (8), state which were not raised in the earlier proceedings and why they were not
raised in those proceedings:

ConsTITUTIONRL Clems eee HoT Rpuen Due 1O THCFfecTOr

CoONSEL . g PeE £\ - PETI SEc 2 Mo. CoN&T, £aunt JusTICE
UMDEZ The (bW, DESRHE SULILENCE THOT T/ xes Reyen THEmSUE
THey 1heve MoT Bgent CUDGED, @ DTFENOAXT UOS Nat Hee & C

OPpoetuN vy 1O MtomT - DeFenSE, MO Teots 70 Derors Pl

Hop 0 Heé CoNSEL oo TeMen ouv 4o (€ Gressin I ehkective |
) & Z de POTICC 1 SECTIoN U~ JustieeSHeil Mot Be fur Sele,

Deral o Decpey P WRIT of Erpliuny Neor P11 leo Due o

Collure 4o P, FincG Fee 7112 BT pC Covet— PPPPIS @ieT

OID ISSut Supreme CoveT, PALE PIT PCTIWE I CoMcEeT
o DEME Pris DR, JLSTICE . EXQULPATORY £uingN CF WA
12 e TGNoOCEDS By MISSO L Suoael tohe PIt hpues A
(o FLey OF TONEEST Due 1o DECENOO M T O Spoen

; e Ficle | SecTion (o DvL
ovCnl (Bepre &3 B3 o
ggéi?sﬁiﬁf %E,‘EH DeEMIED MoLPHTT b)Y Sfﬂrc;:»ré;?;p c‘;{-.iz;?apz,
13) Geanod Lty THOIKTmLHT S \—}P;)% Tifot:eﬁ ﬁt Hc:ofbuo ST

@

(

cerof, Aoy per Sect VS, e -
:%fgeu & (,J\;;(Fut miseo-ovlT T Pblve es=iae —<gg PTTACHES

OSCA (7-10) CV 145 40f 6 SCR 24.035,29.15

R
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Case: 4:17-cv-01941-DD

oc. #: 27-16 Filed: 12/22/17 Page: 11 of 45 PagelD #: 1394

15.

16.

17.

18.

contents thereof; that the above information is, to the best of my knowledge, true and correct; that I have listed every claim
known to me for vacating, setting aside or correcting the conviction and sentence attacked in this motion; and that I understand

that T waive any claim for relief known to me that I have not listed in this motion.

Were you represented by an attorney at any time during the course of

(@) your preliminary hearing? N © prEGAm™ — G, NoTaeHScenT ¢ b Procecoing

(b) your arraignment and plea? Ty SoN UTa2 w4

(¢) your trial, if any? 1Juau ED!;T&)C’.OO{ -
\ {

(d) your sentencing?

() your appeal, if any, from the judgment of conviction or the imposition of sentence? Di?‘b\ BacTHes w
(f) preparation, presentation or consideration of any petitions, motions or applications with respect to this conviction,

which you filed?

If you answered “yes” to one or more of part (15), list

(a) the name and address of each attorney who represented you

L HogH £087 Leeo 7777 Bedhemme PUE ST 1 os —Cloepron 70 b3S
i TYSoH QuTaY — STl PPORESS N KL

Dy BacrTow - (06 Pblie DESEHOET 1000 Lo- MIFoLd, Gl o
bY2oe

(b) the proceedings at which each such attorney represented you
L GasTWD ~ el
i oTey =N maL Ples
iii. BN”‘\“HGU/O _Apoeﬁé.

Are you now under sentence from any other court that you have not challenged? NO

If you are seeking leave to proceed in forma pauperis, have you completed the sworn affidavit setting forth the required

information (see instructions, page 1 of this form)? Lr{ ¢§ -

I,c) CC‘F(ZCH C‘JE INMeUS , movant in this case, state by subscribing to this petition; that I know the

/}@@M’. J 4

Signature of Movant

OSCA (7-10) CV145 5of 6

SCR 24.035,29.15

-
]
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Case: 4:17-cv-01941-DD poc. #: 27-16 Filed: 12/22/17 Pa;

IN THE CIRCUIT COURT OF FRANKLIN COUNTY,

STATE OF MISSOURI
JEFFREY WEINHAUS, )
Movant, i
vs. g Case No. /54AB-CC00117
STATE OF MISSOURI, ;
Respondent. ;

AMENDED MOTION UNDER RULE 29.15

Comes now Movant, Anthony Bruenn, by undersigned counsel, and hereby
amends his previously filed pro se motion under 29.15, stating as follows:

1. Place of Movant's Detention:

Eastern Reception, Diagnostic and Correctional Center, 2727 Highway K, Bonne
Terre, MO 63628.

2. Sentencing Court & Location:

Circuit Court of Franklin County, at Union, Missouri.

3. Case Number & Offenses:

Franklin County Case No. 12AB-CR02409-01; two counts possession of a

controlled substance, morphine (count I) and marijuana (Count III), §195.202; 1 class A
felony first degree assault (count IV), § 565.050, armed criminal action (count V), §

571.015.

'All statutory citations are RSMo 2000.
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Case: 4:17-cv-01941-DDN
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oc. #: 27-16 Filed: 12/22/17 Pag

4(a). Sentencing Date & Terms:

November 25, 2013; two years in the Missouri Department of Corrections
(MDOC) for count I, two terms of thirty years in the MDOC for counts IV and V, and
one year in the county jail for count III. All sentences were ordered to run concurrently.

(b). Delivery Date to Department of Corrections:

November 25, 2013.

5. Findings of Guilty made after:

Jury trial occurring October 8-10, 2013.

6-7. Appellate Proceedings:

Eastern District Case No. ED100807; the judgment was affirmed on January 27,
2015; the court’s mandate issued on April 30, 2015.

8. Claims for Postconviction Relief:

Movant was denied his right to effective assistance of counsel as guaranteed by
the Sixth and Fourteenth Amendments to the United States Constitution and Article I,
Section 18(a) of the Missouri Constitution because his trial counsel failed to exercise the
customary skill and diligence that reasonably competent attorneys would under the same
or similar circumstances and as a result thereof, Movant was prejudiced. Specifically,
Movant’s trial counsel were ineffective for the following reasons:

(a).  Trial counsel unreasonably failed to call a forensic expert, such as Gene
Gietzen (or Jim Byrne), to testify that the video from the watch showed Movant’s

movements to be inconsistent with police officer testimony.
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(b).  Trial counsel unreasonably failed to call FBI Special Agent Michael
Maruscak to testify at Movant’s trial.

(¢).  Trial counsel unreasonably failed to call FBI Special Agent Patrick
Cunningham to testify at Movant’s trial.

(d). Trial counsel unreasonably failed to present stills from Movant’s watch
camera from which the jury would have concluded that the holster Movant was wearing
was on his left side.

(e). Trial counsel unreasonably failed to investigate and call to testify Levi
Weinhaus to testify that Movant usually wore his holster on his left hip when he was
driving.

().  Trial counsel unreasonably elicited testimony that a majority of 20 people
to whom Sgt. Fulsom showed the video “The Parties Over” took it seriously.

(g). Trial counsel failed to adequately establish for the jury major discrepancies
between Corporal Merten’s and Sergeant Fulsom’s testimony, their police reports, and
the video of the shooting.

(h).  Trial counsel unreasonably failed to call a video expert, such as Jim Byrne
to testify that Movant said "you don’t have to shoot me.”

9. Facts in Support of Foregoing Claims:

(a). Trial counsel unreasonably failed to call a forensic expert, such as
Gene Gietzen (or Jim Byrne), to testify that the video from the watch showed

Movant’s movements to be inconsistent with police officer testimony.
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Case: 4:17-cv-01941-DD

Doc. #: 27-16 Filed: 12/22/17 Pa

Briefly and relevantly summarized, the state’s evidence was that on September 10,

2012, the Missouri State Highway Patrol determined that they would arrest Movant on
drug and tampering charges (Tr. 207, 208, 274). Highway Patrol Officers Sergeant
James Folsom and Corporal Scott Mertens had previously found the drugs while
executing a search warrant at Movant’s residence and at that time had also seized
computer equipment belonging to Movant (Tr.180). The officers knew Movant wanted
his computer equipment back (Tr.207, 209-210, 272-73), and so on September 11, 2012,
Folsom and Mertens decided they would arrest Movant while pretending they were
returning his computers (Tr.208, 385). They called Movant and arranged to meet in
public — at an MFA gas station near Movant’s home (Tr.209-210).

As Movant pulled into the parking lot, Folsom and Mertens got out of their car
(Tr. 213, 217). Folsom told Mertens to go to their trunk and open it in order to maintain
the ruse that they had Movant’s computer equipment (Tr. 218, 390). Movant exited his
vehicle carrying a holstered gun on his right hip (Tr. 219, 304, 403). Folsom un-

holstered his own weapon and asked Movant why he was wearing the gun (Tr. 219, 317,

State’s Ex.1 5).2 Movant asked Folsom what Folsom was doing with a gun (Tr. 220, 317,
317; Ex.15). Folsom told Movant that he was authorized to have a gun, and Movant

replied that he was also so authorized (Tr. 220, 317; Ex.15).

State’s Exhibit 15 was a disk containing video of a camera-watch being worn by

Movant when he was shot.
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Case: 4:17-cv-01941-DD

Poc. #: 27-16 Filed: 12/22/17 Pg

According to Folsom, Movant manipulated the flap of the holster with his right

hand (Tr. 220),3 Folsom stated that Movant pulled down on the safety ring to disengage
the flap, swept the flap up and placed his hand on the butt of the gun (Tr.221). Mertens
said he saw Movant reach down and pull on the flap of the holster, which released it
(Tr.391). Mertens saw Movant put his hand under the holster and grab the butt of the gun
(Tr. 392). Folsom and Mertens ordered Movant to the ground (Tr. 222, 329, 392, 414).
According to Folsom, Movant started shaking and said, “you’re going to have to shoot
me,” and he began to pull the weapon from the holster (Tr. 223, 321, 327). Movant’s gun
never cleared the holster (Tr. 421). Folsom shot Movant twice in the chest and twice in
THE head (Tr. 223, 227, 330, 339, 349; Ex.15). After Folsom began shooting, Mertens
also shot Movant (Tr. 393). Movant fell to the ground (Tr. 224, 394).

Fulsom testified that when he ordered Movant to the ground, just prior to Movant
attempting to draw his weapon and getting shot, Movant had changed from a “bladed”
positon4 to one where “he was squared up to me, we were squared face to face, toe to toe”
(Tr. 221). This assertion is inconsistent with the video evidence, which a Crime Scene
Analysis/Reconstruction could have established. This could have been done through the

testimony of an expert in crime-scene analysis and reconstruction like Gene Gietzen.

3 Folsom was familiar with the holster-type -- it is designed for retention of the
weapon and it is very difficult to open (Tr.220, 306-308).
4 . .
A “bladed position” was described by Fulsom as “standing sideways with

[Movant’s] left foot in front of his right foot at a 45 degree angle[.]” (Tr. 219).

26 of 45 PagelD #: 1409

N
-

[
~

- ATNOey BINUR L - D8l Alpoiionoer

NV 60:0T - 9T0Z ‘02 Arenuer - STV3addV 40 1D 1D1Y1SId NY3ILSVY3 - pajid Ajfediuonos|3

- 4 AT e aenfine

¢

{

wd O

1A}



Case: 4:17-cv-01941-DD

Doc. #: 27-16 Filed: 12/22/17 P

Gene Gietzen (or Jim Bryne) would have testified that the movement of Movant’s left
arm is inconsistent with him blading and then facing off with Fulsom. Reasonably
competent counsel would have investigated and called an expert like Gene Gietzen (or
Jim Byrne) to consult, examine and testify at Movant’s trial. Mr. Gietzen (or Byrne) was
willing and available totestify to the foregoing at Movant’s trial. No reasonable trial
strategy can account for the failure to hire and call an expert such as Gene Gietzen (or
Jim Byme) to testify. Had counsel called Gene Gietzen (or Jim Byrne) to testify to the
foregoing, a reasonabk probability would have existed of a different result at Movant’s
trial. |

In support of fiis claim, Movant will rely on: the testimony of defense counsel,
Hugh Eastwood, 77757 Bonhomme Ave, Clayton, MO 63105; the testimony of defense
counsel Christopheri@ombs, 4245 W, Pine, St. Louis, MO 63108; P.O. Box 1011, 1947
E. Page St., Springf;ld, MO 65802; the testimony of Gene Gietzen, P.O. Box 1011, 1947
E. Page St., Springé[d, MO 65802; the testimony of Jim Byrne, 644 Meramec Station
Rd., Valley Park, ND 63088; the testimony of Special Agent Justin Glick, Missouri
Department of Revaue Digital Forensic Investigation Unit, Division of Drug and Crime
Control, PO Box 58, Jefferson City, MO 65102; the testimony of Movant, Jeffrey R.
Weinhaus, Inmate lo. 1261778, Eastern Reception, Diagnostic and Correctional Center,
2727 Highway K, bnne Terre, MO 63628; and the underlying criminal file and
transcript in Frankﬁ County Case No. 12AB-CR02409-01.

(b). Triaiounsel unreasonably failed to call FBI Special Agent Michael

Maruscak to testi? at Movant’s trial.
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For this claim, Movant incorporates by reference the contents of paragraph 9(a),
supra. Before setting up the ruse computer exchange with Movant, Troopers Folsom
and Mertens contacted the local FBI office for assistance (Tr. 208). Two FBI agents
went to the MFA, Michael Maruscak and Patrick Cunningham. Agent Maruschak
testified in deposition that he did not see a holster on Movant’s right hip (where Fulsom
and Mertens said it was). This holster would have been visible to Agent Maruschak from
his perspective had Movant been “bladed” or toe-to-toe with Mertens. Reasonably
competent counsel would have investigated and called Agent Maruschak to testify at
Movant’s trial. Agent Maruschak was willing and available to testify to the foregoing at
Movant’s trial. No reasonable trial strategy can account for the failure to call him to
testify. Had counsel called Agent Maruschak to testify to the foregoing, a reasonable
probability would have existed of a different result at Movant’s trial.

In support of this claim, Movant will rely on: the testimony of defense counsel,
Hugh Eastwood, 7777 Bonhomme Ave, Clayton, MO 63105; the testimony of defense
counsel Christopher Combs, 4245 W. Pine, St. Louis, MO 63108; P.O. Box 1011, 1947
E. Page St., Springfield, MO 65802; the testimony of FBI Special Agent Michael
Maruscak, 2222 Market Street, St. Louis, MO 63103; the testimony of Movant, Jeffrey R.
Weinhaus, Inmate No. 1261778, Eastern Reception, Diagnostic and Correctional Center,
2727 Highway K, Bonne Terre, MO 63628; and the underlying criminal file and
transcript in Franklin County Case No. 12AB-CR02409-01.

(c). Trial counsel unreasonably failed to call FBI Special Agent Patrick

Cunningham to testify at Movant’s trial.

=g

]

-t AHESIHO NS

NV 60:0T - 9T0Z ‘02 Arenuer - STv3AddV 40 1D 1D1Y1SId NI LSV - pajid Ajediuonos|3

o RUEI YN N B L

. AT e 1en s

i

t

AiLE e

i

£
¥



Case: 4:17-cv-01941-DD

i boc. #: 27-16 Filed: 12/22/17 P4

For this claim, Movant incorporates by reference the contents of paragraph 9(a),
supra. Before setting up the ruse computer exchange with Movant, Troopers Folsom
and Mertens contacted the local FBI office for assistance (Tr. 208). Two FBI agents
went to the MFA, Patrick Cunningham and Michael Maruscak. Agent Cunningham
testified in deposition that te did not see a holster on Movant’s right hip (where Fulsom
and Mertens said it was). This holster would have been visible to Agent Cunningham
from his perspective had }\ibvant been “bladed” or toe-to-toe with Mertens. Reasonably
competept counsel would }ave investigated and called Agent Cunningham to testify at
Movant’s trial. Agent Cuﬁingham was willing and available to testify to the foregoing

at Movant’ks trial. No reasi;"mable trial strategy can account for the failure to call him to
testify. Had counsel callé Agent Cunningham to testify to the foregoing, a reasonable
probability would have{ef:sted of a different result at Movant’s trial,

In support of this éim, Movant will rely on: the testimony of defease counsel,
Hugh Eastwood, ;/777 B&lomme Ave, Clayton, MO 63105; the testimony of defense
counsel Christopher Con;, 4245 W. Pine, St. Louis, MO 63108; the testimony of FBI
Special Agent Patrick Ctélingham, 2222 Market Street, St. Louis, MO 63103; the
testimony of Movant, J e:ey R. Weinhaus, Inmate No. 1261778, EasternReception,
Diagnostic and Csrresﬁé! Center, 2727 Highway K, Bonne Terre, MO53628; and the
underlying criminal ﬁiegd transcript in Franklin County Case No. 12AE-CR02409-01.

(d). Trial couéel unreasonably failed to present stills from HOVant’s watch

camera from which thury would have concluded that the holster Novant was

wearing was on his lefide.
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Case: 4:17-cv-01941-DD

oc. #: 27-16 Filed: 12/22/17 Pg

For this claim, Movant incorporates by reference the contents of paragraphs 9(a),
(b) and (c), supra. Troopers Folsom and Mertens both stated Movant was carrying his
(green) holster with a black gun on his right hip (Tr. 219, 304, 403). Stills from
Movant’s camera phone shows at approximately 01:41:55 a reflection off of Movant’s
vehicle that the jury would have concluded showed a green holster on Movant’s left hip.
Movant requested his counsel show the jur; the stills showing the hoister on the left side.
No reasonable frial strategy can account ffr the failure to do so. Had counsel presented

stills showing the holster on the left side, | reasonable probability would have existed of a

different result «t Movant’s trial.

In suppott of this claim, Movant ?ill rely on: the testimony of defense counsel,
Hugh Eastwood, 7777 Bonhomme Avgi?layton, MO 63105; the testimony of defense
counsel Christopher Combs, 4245 W. 1ne, St. Louis, MO 63108; the testimony of Gene
Gietzen, P.O. Box 1011, }947 E. Pagjét., Springfield, MO 65802; the testimony of Jim
Byrne, 644 Meramec Sta£ion Rd., Vaey Park, MO 63088; the testimony of Movant,
Jeffrey R. Weinhaus, Inmate No. 12( 778, Eastern Reception, Diagnostic and
Correctional Center, 2727 E*Iighwa)gﬁ, Bonne Terre, MO 63628; and the underlying
criminal file‘and transcript in Franit County Case No. 12AB-CR02409-01.

(¢). Trial counsel unreasorbly failed to investigate and call to testify Levi
Weinhaus to testify that Movant wdd wear his holster on his left hip when he was
driving.

For this claim, Movant incorpoes by reference the contents of paragraph 9(a),

supra. Troopers Folsom and Corporacott Mertens stated Movant was carrying his
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(green) holster with a black gun on his right hip (Tr. 219, 304, 403). Movant contended

- [

it was on his left hip. Levi Weinhaus would have testified that Movant would wear his
holster on his left hip when he was driving -- the holster would interfere with the seatbelt
when wore on the right hip. Reasonably competent counsel would have investigated and

called Levi Weinhaus to testify to the foregoing at Movant’s trial. Levi Weinhaus was

oz veriBirees - ATLEes THis R g

willing and available to testify to the foregoing at Movant’s trial. No reasonable trial

o

£

strategy can account for the failure to call him to testify. Had counsel called Levi

ey

A

Weinhaus to testify to the foregoing, a reasonable probability would have existed of a

(13

different result at Movant’s trial.

In support of this claim, Movant will rely on: the testimony of defense counsel,
Hugh Eastwood, 7777 Bonhomme Ave, Clayton, MO 63105; the testimony of defense
counsel Christopher Combs, 4245 W. Pine, St. Louis, MO 63108; the testimony of Levi
Weinhaus, Belleville, I1; the testimony of Movant, Jeffrey R. Weinhaus, Inmate No.
1261778, Eastern Reception, Diagnostic and Correctional Center, 2727 Highway K,
Bonne Terre, MO 63628; and the underlying criminal file and transcript in Franklin
County Case No. 12AB-CR02409-01.

(.  Trial counsel unreasonably elicited testimony that a majority of 20
peopie to whom Sgt. Fulsom showed the video “The Parties Over” took it seriously.

For this claim, Movant incorporates by reference the contents of paragraph 9(a),
supra. Sgt. Fulson testified that on August 18, 2012, he received a phone call from Judge

Kelly Parker to investigate a You Tube video that posted by Movant that Judge Parker

10
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Case: 4:17-cv-01941-DD Ploc. #: 27-16 Filed: 12/22/17 Pa

thought threatened judicial officers (Tr. 168-69; Ex. 1 and 1A). During the cross-
examination of Sgt. Fulsom the following colloquy occurred regarding that video:
Q. Do you think that some people could think that Jeff's video was a
joke?

A. [ think there probably are some people who would think it was a

joke; however, I think the majority of people who view that people were offended.

Q. When you say the majority, how many people did you talk to about
this video?
A. Several, more than 20.
(Tr. 265).

Reasonably competent counsel would not have elicited the foregoing (hearsay)
information establishing that members of the public he showed the video to took it
seriously. No reasonable trial strategy can account for eliciting such testimony. But for
counsel’s foregoing error, a reasonable probability would have existed of a different
result at Movant’s trial.

In support of this claim, Movant will rely on: the testimony of defense counsel,
Hugh Eastwood, 7777 Bonhomme Ave, Clayton, MO 63105; the testimony of defense
counsel Christopher Combs, 4245 W. Pine, St. Louis, MO 63108, the testimony of
Movant, Jeffrey R. Weinhaus, Inmate No. 1261778, Eastern Reception, Diagnostic and
Correctional Center, 2727 Highway K, Bonne Terre, MO 63628, and the underlying

criminal file and transcript in Franklin County Case No. 12AB-CR02409-01.
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Case: 4:17-cv-01941-DD

oc. #: 27-16 Filed: 12/22/17 P

(g). Trial counsel failed to adequately establish for the jury major
discrepancies between Corporal Merten’s and Sergeant Fulsom’s testimony, their
police reports, and the video of the shooting.

For this claim, Movant incorporates by reference the contents of paragraph 9(a),
supra. In his police report, Fulsom stated that he told Mertens to open the trunk to the
police car after he “immediately realized” Movant was not responding to his attempts at
conversation. There was no conversation on the video that Movant did not respond to,
and the video has no exchange where Fulsom tells Mertens to open the trunk after this
purported lack of conversation by Movant. Fulsom stated in his police report that he told
Movant to take his hands off his gun before shooting him. This is not on the video. In
fact, during cross-examination, Fulsom says he “did not have time” to tell Movant that.
(Tr. 325). In his police report Mertens stated that he heard Fulsom tell Movant he had
papers he needed to sign. This is not on the video. At trial, Mertens said that he fired his
gun because Movant was a threat to Fulsom - Movant was not a threat to him (Tr. 428).
In his police report, however, Mertens said that “In fear for my life and the life of
Sergeant Fulsom, I began to fire my patrol issued firearm.”

None of the foregoing discrepancies were established at trial. Reasonably
competent counsel would have done so. No reasonable trial strategy can account for the
foregoing failure. But for counsel’s failure to adequately impeach, a reasonable
probability would have existed of a different result at Movant’s trial.

In support of this claim, Movant will rely on: the testimony of defense counsel,

Hugh Eastwood, 7777 Bonhomme Ave, Clayton, MO 63105; the testimony of defense

.
g
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Case: 4:17-cv-01941-DD

poc. #: 27-16 Filed: 12/22/17 Pa
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counsel Christopher Combs, 4245 W. Pine, St. Louis, MO 63108; the testimony of James
Folsom and Scott Mertens, current address unknown; the testimony of Movant, Jeffrey
R. Weinhaus, Inmate No. 1261778, Eastern Reception, Diagnostic and Correctional
Center, 2727 Highway K, Bonne Terre, MO 63628; and the underlying criminal file and
transcript in Franklin County Case No. Q12AB-CR024O9-01.

(h). Trial counsel unreasonably failed to call a video expert, such as Jim
Byrne to testify that Movant said "you don’t have to shoot me.”

The state asserted Movant said you’re going to have to shoot me, and then
attempted to draw his gun. Jim Byrne analyzed the video and determined Movant said,
“you don’t have to shoot me.” Reasonably competent counsel would have investigated
and called an expert like Jim Byrne to consult, examine and testify to the foregoing at
Movant’s trial. Mr. Byre was willing and available to testify to the foregoing at
Movant's trial. No reasonable trial strategy can account for the failure to hire and call an
expert such as Jim Byrne to testify. Had counsel called Jim Byrne to testify to the
foregoing, a reasonable probability would have existed of a different result at Movant’s
trial.

In support of this claim, Movant will rely on: the testimony of defense counsel,
Hugh Eastwood, 7777 Bonhomme Ave, Clayton, MO 63105; the testimony of defense
counsel Christopher Combs, 4245 W. Pine, St. Louis, MO 63108; P.O. Box 1011, 1947
E. Page St., Springfield, MO 65802; the testimony of J im Byrne, 644 Meramec Station
Rd., Valley Park, MO 63088; the testimony of Movant, Jeffrey R. Weinhaus, Inmate No.

1261778, Eastern Reception, Diagnostic and Correctional Center, 2727 Highway K,
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Case: 4:17-cv-01941-DD oc. #: 27-16 Filed: 12/22/17 Ps3 35 of 45 PagelD #: 1418

Bonne Terre, MO 63628; and the underlying criminal file and transcript in Franklin
County Case No. 12AB-CR02409-01.

14. Prior Pleadings:

None, other than Movant's pro se motion filed in this cause on May 11, 2015,

15-16. Prior Counsel:

Movant was represented in Franklin County Case No. 12AB-CR02409-01 at trial
and sentencing by Hugh Eastwood, 7777 Bonhomme Ave, Clayton, MO 63105, and
Christopher Combs, 4245 W. Pine, St. Louis, MO 63108. He was also represented in the
case by Ross Mutrux, 1717 Park Ave., St. Louis, MO 63104; he was represented on
appeal in Eastern District Case No. ED100807 by Amy Bartholow, Assistant Appellate
Defender, Area 50, 1000 W. Nifong, Bldg. 7, Suite 100, Columbia, MO 65203.

17.  Other Current Sentences:

None.

18.  Statement of Indigency:

Movant has been granted leave to proceed in forma pauperis.

WHEREFORE, Movant requests that the Court grant an evidentiary hearing in
the above-captioned cause, sustain the foregoing amended motion under 29.15, and
vacate Movant's convictions and sentences imposed in Franklin County Case No. 12AB-

(CR02409-01, and order a new trial.
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Respe //\y submitted,

O

Karl Hinkebein, MOHar #41666
Attorney for Movant

Woodrail Centre

1000 W. Nifong, Bldg. 7, Suite 100
Neosho, Missouri 65203

(573) 777-9977/FAX (573) 777-9973
E-Mail: Karl.Hinkebein@mspd.mo.gov

OF SERVICE

I, Karl Hinkebein, hereby certify that on this 24th day of August, 2015, the following
was e-filed and thus served to the Office of Franklin County Prosecutor.
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Case: 4:17-cv-01941-DD

oc. #: 27-16 Filed: 12/22/17 P :
» FILED
NOV 12,2015

BILL D MILLER, Circuit Clerk
FRANKLIN COUNTY, MISSOURI |

|

IN THE CIRCUIT COURT OF FRANKLIN COUNTY

STATE OF MISSOURI
)
JEFFREY WEINHAUS )  Cause No. 15AB-CC00117
Movant, )
VS )  Division No.
) Judge:  Sutherland
STATE OF MISSOURI, )
Respondent, )

FINDINGS OF FACT, CONCLUSIONS OF LAW., AND JUDGMENT

Now, on this, the 12th  day of November , 2015 the Circuit Court of the County of
Franklin, having considered the motions filed by the Movant, the State’s response, the record, and

the Court’s file in State of Missouri v. Jeffrey Weinhaus, being Franklin County Circuit Court case

number 12AB-CR02409-01, does hereby make the following findings of fact, conclusions of law,

- and judgment:

MOVANT’S CLAIM DOES NOT ESTABLISH GROUNDS FOR WHICH
RELIEF MAY BE GRANTED

In an evidentiary hearing on a motion for post-conviction relief pursuant to Rule 29.15,

a movant must satisfy both prongs of the test set out in Strickland v. Washington, 466 U.S. 668
(1984). Movant must (1) establish that trial counsel’s performance was deficient; and (2)
prejudice. Id. at 687. The test is conjunctive — if the movant fails to satisfy either prong, the
entire claim fails. The standard established by the U.S. Supreme Court in Strickland has been the
standard used in Missouri since Seales v. State, 580 S.W.2d 733 (Mo. banc 1979).

“An error by counsel, even if professionally unreasonable, does not warrant setting aside
the judgment of a criminal proceeding if the error had no effect on the judgment.” Strickland at

691. “The object of an ineffectiveness claim is not to grade counsel’s performance. If it is easier

O
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to dispose of ineffectiveness claim on the ground of lack of sufficient prejudice, which we expect
will often be so, that course should be followed.” Id. at 697. Missouri courts have adopted this
decision matrix. “[A] court can evaluate an ineffective assistance of counsel claim on the basis of
lack of prejudice alone, and it should do so if it is easier to dispose of an ineffectiveness claim
solely on that basis.” Richardson v. State, 719 S.W.2d 912, 916 (Mo.App.) E.D. 1986).

“The fact that an error by counsel might have had some conceivable effect on the
outcome is not sufficient.” Id. at 915. To establish prejudice, a movant “must show there is a
reasonable probability that, absent the alleged error, the fact finder would have had a reasonable
doubt respecting guilt.” Id. at 915-916. There are, admittedly, some cases in which prejudice is
presumed. These cases are limited to instances of actual or constructive denial of the assistance
of counsel altogether, cases involving state interference with counsel’s assistance, and actual
conflict of interest. Strickland, 466 U.S. at 692. “[A]ctual ineffectiveness claims alleging a
deficiency in attorney performance is subject to a general requirement that the defendant
affirmatively proves prejudice.” Id. at 693. “The fact that an error by counsel might have had
some conceivable effect on the outcome is not sufficient.” Richardson, 719 S.W.2d at 915.

In paragraph 8 (Movant’s claims for post-conviction relief), the following suggestions
of ineffectiveness are listed:

(a). Trial counsel unreasonably failed to call a forensic expert, such as Gene Gietzen (or Jim
Byrne), to testify that the video from the watch showed Movant’s movements to be inconsistent
with police officer testimony.

(b). Trial counsel unreasonably failed to call FBI Special Agent Michael Maruscak to testify at
Movant’s trial.

(c). Trial counsel unreasonably failed to call FBI Special Agent Patrick Cunningham to testify at

Movant’s trial.

w

-
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(d). Trial counsel unreasonably failed to present stills from Movant’s watch camera from
which the jury would have concluded that the holster Movant was wearing was on his left
side.

(e). Trial counsel unreasonably failed to investigate and call to testify Levi Weinhaus to
testify that Movant usually wore his holster on his left hip when he was driving.

(f). Trial counsel unreasonably elicited testimony that a majority of 20 people to whom Sgt.
Fulsom showed the video “The Parties Over” took it seriously.

(g). Trial counsel failed to adequately establish for the jury major discrepancies between
Corporal Merten’s and Sergeant Fulsom’s testimony, their police reports, and the video of
the shooting.

(h). Trial counsel unreasonably failed to call a video expert, such as Jim Byrne to testify that

Movant said “you don’t have to shoot me.”

MOVANT STATES CONCLUSIONS WITHOUT ANY SHOWING OF PREJUDICE

Movant’s pleadings do not meet the standards outlined in Strickland’s two part test.
Movant does not state in any of his claims that he was prejudiced by the actions of his
attorney. Movant claims that the actions of his attorney might have had some efféct are not
sufficient to overcome his burden of showing prejudice as required in Richardson.
THEREFORE after having considered the motions filed by the Movant, the Motion filed by
the Respondent, the Court’s file, and the transcripts of the plea and sentencing proceedings, this
Court cannot find a factual or legal basis to support Movant’s claims. This Court determines
that the motion and the files and records of the case conclusively show that the Movant is
entitled to no relief.
IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that Movant’s motion is

without merit on all points raised and denied as a matter of law.

Keith M. Sutherland
Senior Judge
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IN THE
CIRCUIT COURT OF FRANKLIN COUNTY, MISSOURI
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JEFFREY WEINHAUS, )
)
Movant, )
) Cause No. 15AB-CC00117
V. )
)
STATE OF MISSOURI, )
)
Respondent. )
ORDER

NOW ON THIS _28th day of December, 2015, the Court, having considered
Movant's motion to perfect an appeal as a poor person, finds that the Movant is totally
without means or resources and is a poor person within the meaning of the law.

Therefore, it is hereby ordered that Movant may proceed in forma pauperis.
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IN THE 20TH JUDICIAL CIRCUIT COURT, FRANKLIN COUNTY, MISSOURI

Case Number:

Judge or Division:
15AB-CC00117

Hon. Keith M. Sutherland

Plaintiff/Petitioner: Appellate Number:

X Filing as an Indigent

JEFFREY WEINHAUS

Court Reporter:

] Sound Recording
Equipment

V8.

Defendant/Respondent: ( ) -

Reporter’s Telephone:

Number of Days of Trial:

Date of Judgment/Sentence:

Date Post Trial Motion Filed:

STATE OF MISSOURI 11/12/15 n/a
(Attach a copy)
Date Ruled Upon: Date Notice Filed: Date il
n/a 12/21/15 ety
Notice of Appeal
7 Supreme Court of Missouri Court of Appeals: [] Western X Eastern ] Southern

Notice is given that Jeffrey Weinhaus appeals from the judgment/decree entered in this action on November 12, 2015.

Complete if Appeal is to Supreme Court of Missouri

Jurisdiction of the Supreme Court is based on the fact that this appeal involves:

(Check appropriate box)

[7] The validity of a treaty or statute of the United States

[} The punishment imposed is death

[ The title to any state office in Missouri
[T] The construction of the revenue laws of Missouri

[] The validity of a statute or provision of the Constitution of Missouri

If the basis of jurisdiction is validity of a United States treaty or

statute, the validity of a Missouri statute or Constitutional

provision or construction of Missouri revenue laws, a concise explanation, together with suggestions, if desired, is required.
This may be filed as part of or with this notice of appeal or, in the alternative, may be filed within ten days after the notice of
appeal is filed by filing it directly with the Clerk of the Supreme Court. See Rule 81.08(b) and (c) and Rule 30.01(f) and (g).

Appellant’s Attorney/Bar Number
Stephen J. Harris, Mo, Bar No0.37908

Respondent’s Attorney(s)/Bar Number(s)
(If multiple, list all or attach additional sheets)

Shaun Mackelprang, Bar No. 49627

Address
Office of State Public Defender
1000 W. Nifong, Bldg. 7, Ste. 100, Columbia, MO 65203

Address
Office of the Attorney General
P.O. Box 899, Jefferson City, MO 65102

Telephone Fax

(573)777-9977 (573) 777-9973

Telephone Fax

(573) 751-3321 (573)751-5391

Appellant’s Name

Respondent’s Name

Jeffrrey Weinhaus, Reg. No. 1261778 STATE OF MISSOURI
Address Address

Eastern Reception, Diagnostic & Correctional Center

2727 Highway K

Bonne Terre, MO 63628
Telephone Telephone

(573)358-5516

Brief Description of Case  Appeal of the denial
sentence without an evidentiary hearing.

of a Rule 29.15 motion (o vacate, set aside or correct judgment of conviction and

Amount of Bond

Date of Appeal Bond
/ n/a

na

["] Bond Attached

Sigpature of Aitaguey or Appeliant
/) f%i‘é}i 4‘1@ Hsy

Date
12721715

L
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Notice to Appellant’s Attorney

Local rules may require supplemental documents to be filed. Please refer to the applicable rule for the district in
which the appeal is being filed and forward supplements as required.

Certificate of Service

I certify that on December 21, 2015, I served a copy of the notice of appeal on the following parties, at the following
address(es), by the method of service indicated.

Franklin County Prosecuting Attorney — VIA e-filing system

oA b, B

7 Appellant or Kittorney for Appellant

Directions to Clerk

Serve a copy of the notice of appeal in a manner as prescribed by Rule 43.01 on the attorneys of record of all parties
to the judgment other than those taking the appeal and on all other parties who do not have an attorney. (A copy of the
notice of appeal is to be sent to the Attorney General when the appeal involves a felony.) Transmit a copy of the notice of
appeal to the clerk of the Supreme Court/Court of Appeals. If a party does not have an attorney, mail the notice to the
party at his/her last known address. Clerk shall then fill in the memorandum below. (See Rules 81.08(d) and 30.01(h) and
(i).) Forward the docket fee to the Department of Revenue as required by statute.

Memorandum of the Clerk

| have this day served a copy of this notice by [ regular mail [ registered mail ~ [J certified mail
[] facsimile transmission to each of the following persons at the address stated below. If served by facsimile, include the

time and date of transf(lg%sglo&%g})e tﬁ%"ﬂ}&}%?ﬁ@bﬁ&%gﬁﬁ the document was transmitted.

VIA EFILING

{ have also transmitted a copy of the notice of appeal to the clerk of the

EASTERN

Supreme Court (& Court of Appeals, District

0o

Docket fee in the amount of $ has been received by this clerk which will be

7

disbursed as required by statute.

bl

A copy of an order granting leave to appeal as indigent.

| 557/ /5 %/&&Qk :
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"IN THE MISSOURI COURT OF APPEALS

=

EASTERN DISTRICT

CIVIL CASE INFORMATION FORM
(This form must be filed with the Notice of Appeal with the Circuit Clerk)

APPEAL NO. _ED

List every party involved in the case, indicate the position of the party in the circuit court (e.g. plaintiff, defendant, intervenor)
and in the Court of Appeals (e.g. appellant or respondent) and the name of the attorney of record, il any, for each party.
Attach additional sheets to identify all parties and attorneys if necessary.

Party
JEFFREY WEINHAUS

Attorney
Stephen J. Harris 37908

Name Bar No.
Woodrail Centre, 1000 W. Nifong
Bldg. 7, Suite 100

Address
Columbia, MO 65203

City, State, Zip Code
(573) 777-9977

Y.

STATE OF MISSOURI

Phone Number

Office of State Public Defender

Law Firm or Office

Shaun Mackelprang 49627
Name Bar No.
P.O. Box 899

Address

Jefferson City, MO 65102

City, State, Zip Code
(573) 751-3321

Phone Number
Office of the Attorney General

Law Firm or Office

The Record on Appeal will consist of: X1 Legal File only or [] Legal File and Transcript

ATTACH A COPY OF THE JUDGMENT OR ORDER APPEALED.

A BRIEF STATEMENT OR DESCRIPTION OF THE CASE (Any monetary awards shall be set forth. Attach one

additional page, if necessary.)

Denial of Supreme Court Rule 29.15 post-conviction motion without evidentiary hearing.

ISSUES EXPECTED TO BE RAISED ON APPEAL (Attach one additional page, if necessary. Appellant is not bound by this

list. Attach copy of post-trial motion, if one was filed.)

Whether the motion court clearly erred in denying the Rule 29.15 post-conviction motion without an evidentiary

hearing.

A COPY OF THIS FORM AND ATTACHMENTS MUST BE SERVED ON THE RESPONDENT
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LEGAL FILE
CERTIFICATION
STATE OF MISSOURI )
) Case No I5AB-CC00117
) Appeals Court Case No. ED103834
COUNTY OF FRANKLIN )

I, Bill D. Miller, Clerk of the Circuit Court, within and for the County aforesaid, do hereby certify
that the foregoing and annexed are full, true and complete copies of the following:

Docket Sheets, 4 Pages

Pro Se Second Amended Motion Under Rule 29.15, 5 Pages

Amended Motion Under Rule 29.15, 15 Pages

Pro Se Motion to Vacate, Set Aside or Correct the Judgment or Sentence, 15 Pages

Pro Se Motion to Vacate, 2 Pages

State’s Answer to Movant Amended Motion Under Rule 29.15, 4 Pages

Findings of Fact, Conclusions of Law, and Judgment, 3 Pages

Pro Se Motion to Set Aside Judgment, 2 Pages

Pro Se Motion for Actual Hearing and Notice of Appeal for Lack of Hearing, 4 Pages
December 4, 2015, Notice of Entry, 1 Page

Notice of Appeal; Civil Case Information Form; Findings of Fact, Conclusions of Law, and
Judgment; Motion for Order Allowing Appeal as a Poor Person; Order; December 28, 2015,
Notice of Entry, 10 Pages

—~ = 0PN VAW~

—_—

In the case of: JEFFREY R. WEINHAUS vs STATE OF MISSOURI, rendered in this Court in the above
entitled cause, as fully as the same appears and is on file in my office.

IN TESTIMONY WHEREOF, I have hereunto set my hand and affixed the seal of said Court, at my office
in the City of Union, Missouri, this 5" day of January, 2016.

/ g N/

Bill D. Millef, Franklin County Circuit Clerk

-5
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LEGAL FILE CERTIFICATE OF SERVICE

[. Mark A. Grothoft, hereby certify that on this 200 day of January, 2016, a true
and correct electronic copy of the foregoing was sent through the Missouri e-Filing
System to Shaun Mackelprang, Assistant Attorney General, at
shaun.mackelprang@ago.mo.gov, and a true and correct electronic copy of the foregoing
Legal File cover page and index was sent through the Missouri e-Filing System to Franklin
County Circuit Court.

/s/ Mark A. Grothoff

Mark A. Grothoff

~

NV 60:0T - 9T0Z ‘02 Arenuer - STV3addV 40 1D 1O1Y1SId NI LSV - pajid Ajediuonos|3



