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(hereupon, the following proceadings were 178

held cutnide the presence of the jury:)

THE CURT: Mr. Nolan, thank yeu. I did
receive the Bamer case last night. I reviewed it this
mormning.

Quite frankly, it confimms what my
understanding cf the law ig with regard to the
gensrcsity evidence.

Judge Woods* cpinian, for the Seventh Cireuit,
in that case, cites to the general rule -- and I am
referring to 302 F.2d at 781 -- that general evidence of
the defendant’s character is inadmissible in criminal
cages unless the prosecution is trying to camter
evidence where the defendant has introduced evidence
aimed at portraying his o character in a pesitive
light, vhich is not the situation we have here where the
Goverriment introdiuced evidence to establish notive and
bias an the part of the irmate witnesses; that theiy
testincny was, essentially, paid.

So I an going to re-affirm my ruling of
yestexrday that the character evidence is inmadmissible.

For the record, the defendant seeks to
introdwe at trial character evidence of defendant's
genercoity towards his enployees to refute testimcny
elicited by the Government regarding defendant's cffers

QA COURT REPORTING (208) 4084-6303
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render truthful testimumy. However, the camection is

Cerucua.

Hinkscon'o om alleged disinterested intent
behind any cffexn of eployment or legal aid to his
cellmtes does not demnstrate that the witnesses
thenselves felt that they cculd testify to facts that
might nct be in their new benefactcr’s best interests.

 the cther side of the balancing equation,
the question of whether defendant’s transactions with
his WaterOz enployees over the past ten years should be
ansidered generaus is a caplicated issue and well
beyand the socpe of this trial.

The court heard substantial evidence of this
nature while presiding over the defendankt's tax case,
nited States vs. Hinksan, 02-CR-0142-C-RCT.

Deferxiant Hinksan was, there, famd guilty of
structuring tramsactiens and failing to collect and pay
federal eanployment withholding taxes.

The underlying omnduct at the tax case trial
shoved that Mr. Hinkson had regularly engaged in
transactions designed to avoid a paper trial for himself
and WatexOz.

He also encauraged enployees to use anly their
firot names, did not collect W-2 forws from them, paid
them in cash ar by silver ocin, and had a strong motive

Q%R COURT REPORTING (208) 484-6309
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cr gifts of mney or other things of value to cellmates

who testified an his behalf yestexday.

The Govermment sought to inpeach those
cellmte withesses m the gramds that they were offered
mxey, jcbe, legal help, and cther things of value to
pachase their favarable testimony on the defendnt’s
behalf.

The deferdant now seeks to introdice testimoy
of his om character by kringing in enployees of his
capany, WaterQz, to testify as to his generosity. The
court holds that allowing WaterOz enployees to oome in
to testify on this sole mtter would be omfusing to the
jury and a waste of time.

I have cnsidered the halancing act under
Federal Rule of Evidence 403, and I rule it
inadmisgikle. I have in mind, particularly, United
States vo. Ramirez, R-a~-m-i-r-e-z, Robles, thac's
hyphen, R-o-b-l-e-s, at 368 F.3d 1243 and 1246, which is
a 2004 Ninth Cireunit cpinion noting that Rule 403
requires the cant to balance the probative value of
evidence against its potential inpact cn the jury.

Initially, the coxt finds that the prokative
value of this evidence to the defendant is questicnable.
At best, the proffered evidenoe might temd to show that
defendmt’'s jail cellmates were wore or less likely to

Q¥R OXIRT REPORTING (208) 484-6309
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to keep them happy so they wauld not turn State’s

evidence against him by reparting him or cocperating
with IRS investigatcro.

Therefare, the fact that the defendant my
have given free husiness prodacts ar thingn of value to
cther employees or their families and friends could be
pure genercsity hut cauld, just as reascnably, be
oconsidered yet ancther form of disguised canpensaticn or
hush mney to ensure thely cntinued loyalty.

The tax aant jury, by its verdict,
necessarily rejected defendant’s claim to beneficent
metive underlying his genexrcaitcy.

Ruthermore, if the court allowed evidence
fram tatercz erployees regarding defendant’s genercsity,
then the Goverment wauld have to be allowed to
intreduce evidence that Mr. Hinkson way have had other
metivations behind his gifts to his enployees.

e would then be relitigating the tax case
befere this jury. The cont finds that the amomt of
evidence that wauld be required to determine defendmt’s
inrert behind his, quote, unguote, "giftso® wauld entail
a substantial amamt of tims and would require expanding
the soope of the evidence and testimory into tangential
areas that weuld onfuse and mislead this jury on what
ghould be their central focus, the evidence establishing

O¥A. OXIRT REPORTING (203) 484-6309
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or nct establishing the elements of the sclicitation and
threats charges,

So the net effect would be to relitigate a
substantial portion of the tax case far no cther purpoce
than to chow that the defendant may have acted in a
gencrous marmer towards his cellwates who may be
testifying anly because of their regard for the
defencant: and not as a result of any alleged gifts.

As such, the caxt holds that, given its
nowinal prebative value, the value of the proffered
Wateroz enployee testimxy as to defendant’s genercaity
is sukstantially cutweighed by the certain cnfusion to
this jury and the waste of tims the adnission of such
evidence would engender.

It ig, therefore, ruled imadmissible under
Rule 403.

The next issue I want to twrn to is with
regard to the Daubert hearing. I do think that we
should conduct a hearing. The defendant seeks to
introduce ak trial the expert testimmy of Dr. Jexxy D.
Dcke, the poychologist who has recently evaluated
Mr. Hirkson,

The court must oanduct a two-step inxpuiry to
determine whether scientific testimamy is admissible,
First, the cant mist determine whether the reasming ar

1480
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He may have to come back next week if you're
ot quite there, If we are at that point by the end of
the week, I think we are moving alay all right.

MR. HOYT: And if I understand the nature of
the hearing correctly, it's an evidentiary hearing and
Dr. Doke shauld ke hexe?

THE COURT: Yes. Absolutely.
from Dr. Doke.

I will leave it up to the Goverrment, after
they have locked at Finley, if they want to call
Dr. Engle, which the Ninth Cireunit said was an cption of
the cther gide to aid the caxt in the Daubert hearing.

MR. NOLAN: I think Dr. Dcke is available
Friday aftermon. I am having my office work on that,

THE COURT: We will move testimeny araud if
he is noct available. We could & it Maday moming at
8:00 o’clock and have the jury come in at 10:00, if that
wexks cut. I will be flexikle with regard to the
schedul ing.

MR. NGIAN: Thark you.

THE CURT: Is there anything else we need to
take up befare we hring in the jury?

All right. Let’s kring in the jury.

MR, IDYT: If I could maks ane quick call to
have Dr. Dake cntacted and notified abaut 3:00 o' clock?

I need to hear

1482

QR COURT REFORTING (208) 484-6309

"I AR B N " T

SR UBREE8LSESRABEEBEE B

- N . B

RREEBREBEESREREEBBRES

. 1481
methodology underlying the testinany is scientifiaally

valid; and, secad, the cawt must ensure that the
proposed expert teatimony is relevant and will sexve to
aid the trier of fact.

The kest case I can £ind to guide us in that
hearing is United States vs. Finley, F-i-n-l-e-y, 301,
F.3d 1000, 1008. It‘'s a Ninth Circuit 2002 decisien.

Having oonsidered the defendant’s proffer and
the Govermiment’s cpposition, the cowrt has determined
that a Daubert hearing is necessary to address the issue
of the validity of Dr. Dake’s methodolegy and reasening
and to determine specifically what cpinians the defense
will seek to elicit hefore the jury from Dr. Doke.

Let me ask you, as a maktter of scheduling,
when wauld be the most cavenient time to do this? When
are we likely to get to Dx. Doke?

MR, HOYT: Your Kner, thank yeu. It's
possible that we cculd get to him as early as Friday
aftermomn -- it just deperds upen how the evidence comes
in -- ar possibly early next week.

THE QOURT: Wy dn’t we do this then? Wiy
&n’t we schedule the Daubert hearing, let’s say, far
3:00 o’clock an Friday aftermoon? I will excuse the
jury a little early for the weekend. That will give us
time to do that.

O COURT REFORTDNG (208) 484-6309
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THE CGOURT: That wauld be fine,

MR. NOLAN: By the way, the record sheuld
reflect that I have received ocpies of all of the
writings of Mr. Nicolai fxam the Govermment.

THE QURT: Very well. These wauld be the
writings that he was testifying about that he said were
handuriting exenplars that the FBI requested?

MR, NOLAN: Right, and any other writings that
he gave to the Govertment, as well. They are not
warked; ut it’s Bxhibit 9, 10, 11, and 12 plus the back
pages and plus save other scrikbles of notes.

MR, SULLIVAN: That‘s oxrect.

MR, NOLAN: I just want the reccrd to reflect
we did get that.

THE CURT: I appreciate yoxr doing that so we
have a caplete record.

THE CCURIROCM QLERK: And I do have them.

THE CXURT: Bring in the jury.

(Whareupon, the following proceedings were
hald in the presence of the jury:)

THE QXRT: I believe we otill have
Ms. Howger; io that orect?

MR, SULLIVAN: Yes, Your Hmex. I believe we
are an the Govertment's -- I believe we are starting the
Govexnment’'s cress-examination.

O OURT REFCRTING (208) 484-6309
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THE (URT: Cross-examination, yes.

M. Houger, if you would, step forward and
resune your place cn the witness gtand.

“-wa
JO ANN HOUGER,

having been called, previcusly swom, testified as
follown:

THE CCURT: Good werning. I remind you that
you are still under cath.

THE WITNESS: Yes, sir.

THE COURT: You may proceed, Mr. Taxay.

MR, TAXAY: Thark you, Your Hener.

CROS8S EXAMINATION

BY MR. TAXAY:

Q.  Good maming, Ms. Houger.

A. Good morning.

Q. You werk for WatexQz?

A. Yes.
2nd you have been there since the year 20007
A. Yes. Decerber 2000 so ~-

©

Q. Anxd you exmn a salary from WatexOz?
A. Yes.

Q. Ard have since December of 20007

A.  Yes.

O OOURT REFORTING (208) 484-6309
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that yeu went to college for a pericd of time?

A, Yes,

Q. That was, I think you said, ane year; is that
right?

A. Yes.

Q. You dm‘t have any specialized txaining in
ascience, do yau?

A. No.
Q. No medical training?
A. No.

Q. Now, WatexOz, as I understard it, is a copany
that sells a range of products; isn't that oorrect?

A. Yes, sirx.

Q.  So minexal tablets and things like that?

A, No, sir. Mineral waters.

Q. Mineral waters?

A.  Uh-huh,

Q. And certain equipment; is that right? You
sell certain equipment?

Yes.

Q. Czne genexater?

A.  Air and water purifier, yes.

Q. Imn‘c it called the czane generatcxr?

A. Not now it is nct. It’s an air and water

paifier,

ONA. COURT REPORTING (208) 484-6309
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Q. You hushand, is that Mr. Del Houger? e
A. Yes, sir.
Q. Ad he also werks for WatexOz?
A. Yes.
Q.  Since the same pericd of time, 2000?
A No, sir,
Q.  Since when, ma’am?
A Late 2003.
Q And he still woezks at WaterOz?
A. Yes.
Q. Anxdhe, too, eurns a salary fram WaterOz?
A. Yes.
Q.  Your huskand is very good friends with Greg
Towertan; ism’t that right?
A, Yes, sir.
Q. Now, you are in the gsales department at
WatexCz?
A. Yes.
Q. And you are the head of the sales department?
A. Yes, as of Noverbex 2004,
Q. Inthat jcb, you sell WaterOz products?
A Yes,
Q. A you talk to custamers?
A Yes, sir.
Q. I think you testified en direct examination
QR COURT REPORTING (208) 484-6209
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Q.  When was that name changed?

A I kelieve, just a year or two ago.

Q. Ard the oarpany also sells a body suit?
A. No, sir, not any longer.

Q. It used to sell a body suit?

A. Yes.
Q. That was called the czane body suit?
A. Yes.

Q.  And when did the conpany stop selling the
ozcne body suit?
A, Abaut a year or two, also., A year cr two ago.
Q. Now, on yaur direct examination, coaunsel
ahowed you a cataloeg of products for WatexOz, That
cataleg that was introdiced includes the czane generator
and the ozene body suit; isn’'t that right?
A, Yes, sir.
Q. That'a Exhibit No. E-1, the cataleg?
A, I believe that was a catalog, yes.
Q. I believe you have a oopy of the exhikits up
there. If yau cmld, just omfixm.
THE QOURT: We will hond her the exhibit
notehock .
THE QOURTROCM QLERK: Which bock was it?
THE GURT: Volure 1, BExhibit 9. I'm scaxy.
I misspcke. It’s Bxhibit E --

QR COURT REPORTING (208) 484-6309
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MR. TRXAY: E-1, Your Hoer.

THE CCURT: E-1.

THE WIDNESS: Yes. I have it here.

BY MR. TRXAY:

Q. If you wauld, take a lock at pages 24 and 25
of the catalcg, Bates stamped munber 66 and 67. That
might help to focus you.

THE QURT: Ms. Houger, the Bates stxp
nunbers are the narbers staped on the left-hand wargins
of the pages. That is what he is talldng abaut, a the
left-hand side.

THE WIDNESS: Yes. Thak you.

THE COURT: You are welcome.

BY MR, TRAXAY:

Q. These are the products that we were just
talking about. The czane genexatcer and the ozane body
suit are included in this BExhibit E-1, which is the
WaterOz retail/wholesale cataleg; imn't that right?

A, Yes, sir.

Q.  These products were being sold while you were
the sales mmager; im‘t that right?

A. No. twhile I wags just in the sales departnent
as a clexk.

Q. I understand. And the czane body suit was
advertised as curing things such as lynph-threstening

QR CURT REFCRTING (208) 484-6309
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precocols, the testimmials. They moved for its

aduission, ard it’s part of this case becase they have
mde it part of this case.

Now, the Govermment‘s view of this is they
have also chosen to put on a witness who pramted all of
these materials to the public. So it bears en, frarkly,
her willingness to be clear and tell the truth.

THE QOURT: The court has the same oconcem
that defense camsel has expressed, particularly in
light of the ruling that I just wade.

These exhibits were intreduced without
cbjectio yesterday by the United States. I will allow
you to establich the fact that you just made, in order
to ghow that this witneas may have a bias with regard to
testifying an bahalf of Mr. Hinksan, to the extent that
eha may be omcerned about the fact that her assistance
in selling these products might have rendered her
potentially liahle and that is the reason ohe is here
today, to try to exculpate herself. I want it very
limited.

MR. TAXAY: Your Honor, this is an optiom: If
they were to withdraw the exhibits, they woulén’t be
part of this case.

THE CCURT: That would solve the problem.

MR, HOYT: We could redact those particans.

O OCURT REPORTING (208) 484-6309
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gangrena?

A. We reparted to custarers that we had feediack
from other custamers who had had nore than satisfactory
results in that area.

MR. HOYT: Your Honor, may we approach?

THE COURT: Yes.

(Wheroupon, the following sidsbar dlscussion
wag held cutsids the presence of the jury:)

MR, HOYT: Just as the ocourt has been
cnoerned about relitigaring the tax case, it sounds
like camsel is trying to get into an area that may
involve relitigating the tax case.

The catalag waa provided because it was ane
seized by the Govertment. It was contemporanecus at the
time.

It shows a range of products sold by Wateroz,
althaxh we freely admt that ths ozcne body suit is not
an jtem that is being sold now.

The issue of whether o not they are selling
prodxts that are arataive of huren disesse, which was
charged and part of the tax case, was resolved in that
case. Ard unless we want to get into relitigating that
whole area again, I think this is a problematic area.

M. TAXAY: Your Haxr, camsel] chose to put
all of this evidence in -- the cataleg, the recomended

QA OOURT REFORTING (208) 484-6309
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MR, TAXAY: Ckay. That’s fine. We will go

forvard as is.

THE CURT: But bear in mind thar I want to
keep this very limited because I do not want to re-cpen
the entire FDA case.

MR. NOLAN: We have scme pecple who have been
really saved by this that are willing to walk in and
tell us abaut it.

THE COURT: I understand that, hut what that
has to do with salicitation and tirears is absclutely
beyond the caxrt.

MR. NOLAN: I was just adding samethirg.

MR. TRAY: Your Hmor, 50 I can have a clear
gense of the permissible socpe here, there is ancther
doagent, E-2, I believe it is, which are the protocols.
It refers to a whole hoot of diseases, AIDS and other
acxts of diseases, lwpus, you name it.

Will Your Hoer give me sare leeway to
highlight thac?

THE @XRT: I will certainly allow you to
establish the fact that thooe representations are mde,
hut that io an far as I want to go into it.

MR, TAXAY: Ckay, Your Konar. I understand.

THE CURT: Vexy well. That is my ruling.

QR COURT REFORTING (208) 484-6309
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{vhoreupen, the following proceedings were 1452

hald in cpen court, in the presence of the jury:)
BY MR. TRXAY:

Q.  Ms. Houger, just to finish up that point we
were talking about with regpect to the kody suit, you
had just said that certain pecple had said that they had
positive results with the body suit?

A. Yes, sir.

Q. This caralog that you authenticated doesn’t
say that? I mean, it says samething different about the
bedy suit?

I will read it to you, "The benefits of uasing
the czcne suit with an czane generatcor have been geen in
cases of sinple nuscle fatigue to severe infections cuch
as lynph-threatening gangrens;” ocorrect?

A. Yes, sir.

Q. This was the catalog that you would give to
pecple; coryect?

Al Yes.

Q.  Bxhikit E-2 -- if you wauld, twm the page to
what in Bates stanped 72. This is a docuvent that is
titled *Recamended Protocols.®  You also authenticated
this exhibit en direct examination?

A. Yes, sir.

Q. This, too, is a dooument that you gave to

O COURT REFORTING (208) 484-6109

Q. Capal tumel syndrare? 1%
A. Yes.

Q.  Lupun?

A. Yes.

Q.  Epilepsy?

A, Yes.

Q.  Epstein-Barr Vixus?
A. Yes.

Q.  Qulf War Syndrame?
A. Yes.

Q. Aazccma?

A. Yes.

Q.  Gangrene?

A. Yen.

Q. It‘s fair to say, imn't it, that I have just
read a portiom of the diseases that WatexOz claimed --
that you claired would be agosisted with -- would be
helped by WaterOz products; right?

A. Yes, Just a small portion, yes.

Q. Now, you were unasare that -- to your
Jnowledge, no medical testing was dme on these products
to verify that, in fact, they helped with these
digeasea?

A. Ocrrect, except for my perscmal experience.

Q. I am referring to medical testing.

O COURT REFORTING (208) 484-6309
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customers; oaryect?

A, Yes, sir.

Q. Ad it identifies a range of very sericus
digeases that WaterOz products help to cwe; corvect?

A,  The word "cure® was never allowed to be used
o the phre o in conversation with any custamers.

Q. These recamended protoools, they were given
to custamers; correct?

A, Yes.

Q.  And there was discussion about how Wateroz
products wauld belp these conditions; correet?

A. Yes. How they would assist, yes.

Q. And this was told to custarers; ccxrect?

A, Yes.

Q. A the diseases -- I wm't go tlragh all of
them, hut they include AIDS?

A. Yes.

Q. shingles?

A, Yes.

Q. Apenxdicitis?

A.  Yes.

Q. Parkinson’s Disease?
A. Yes.

Q. Canpex?

A, Yes.

OWR OXIRT REPORTING (208) 484-6309
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A, No.
Q. To yarr knowledge, there was no medical
teating?
A, No, sir.

Q. Now, you testified on direct examinatien abaut
your meeting J. C.; corvect?

A, Yes, sir.

Q. You talked about how he came into the office
and you met him at that point?

A. Yes, sir.

Q. And T will try to quote yoa, bat I wey miss a
word or two. I think you said samething pretty close to
J.C. cares in, he introducen himself, and he says, *I'm
hare to get rid of David, and 1*11 be ruming this place
som?

A. Yes, that’s the general -- yeah.

Q. You esgentially respanded, *Well, you have to
taks an us girle firsc;® right?

A. Coxyect .

Q. So I assume that there was a kunch of wamen in
the roam at that point in time?

A. Actually, I believe there was anly ane other
wamn in the office; hut I was speaking in general of
all of the ladies that work there, upstairs and
downstairs.

O CXURT REFORTING (208) 464-6309
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J. C. is a pretty big quy?

I guess so.

He locks pretty strong, to you?
Yeah.

So yu were joking with him?
Half-heartedly, yes.

Now, you mentioned this tr. Hilder?

o »r

o ¥

Yes.
Antherry Hilder, is that his name?
Yes.
And he was there at WaterOz working an a
doamentary, wasn't he?

A. Yes, a documentary or an info-mercial. I
wamn't clear. I heard both.

Q.  Ad you said that he was there with
Mr. Hinksen; ccrrect?

A. He was there with Mr. Harding ar J. C. Steel.

Q. M. Hinkson knew he was there; right?

A, Yes.

Q. Ard he was there with Mr. Hinksan's
permission?

A. I believe so.

Q. Yeu have no reasa to believe -- well, day.
He had a camera cur?

o yo ¥yPoy

A. Yes, a video czmera.

O QOURT REFCRTING (208) 484-6309
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A. CQoryect.

Q. Yai mentioned Mr. Swisher. You had seen him
at the site several times; right?

A. Yes, sir.

Q. In fact, you saw him an the site before what
we will call "the Bellon situation® with Mr. Hinksan?

A. Yes.
Q. You saw him with Mr. Hinkson; right?
A. Yes.

MR, TAXAY: Ope mament, Yar Hooow.

THE QURT: Swye.

M. TAXAY: Pass the witness, Your Haor.
THE QURT: Very well.

Mr. Hoyt?

MR. HOVT: Thark you, Your Honor.

REDIRECT EBEXAMINATION

BY MR. HOYT:

Q. Good momming, Ms. Houger.

A. Good marning.

Q. This Mr. Hilder who came to WatexOz, & you
know if he was esoorted off of the property?

A. I'm ot e,

Q.  And how about Mr. Belln? Do you know what
the tems of the cant crdsr were, related to his

ONA GOURT REFORTING (208) 484-6309
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Q. Ard he was walking around, taking pictares?

Yes.

Q. Ard he waan’t doing go surreptitiously?

A.  No, he wasn't disquising what he was doirg.

Q. Wide cut, in the cpen?

Right.

Q. So it wag your senge at that time that it was
sanething good for WatexOz, right, that he wan there
taking these pictures?

A. No.

Q. You had no belief that Mr. Hinkson didn’t want
Mr. Hilder there at that time; isn‘t that true?

A, Qorrect.

Q. You spcke a bit abaut Mr. Bellon and the
incident where he was at the plant for a week or so?

A, Yes, sir.

Q. He had a coxrt order mthorizing him to came
cn the plant; right?

A. Yes.

Q. Now, the dispute that Mr. Bellon had with
Mr. Hinksan, you dn‘t have persanal hoxwledge of the
interactions of that lawsuit; correct?

A. No. Imean, yes. Correct.

Q. You dm’t have persaal kxwledge of their
legal dispute; correct?

QA COURT REPCRTING (208) 484-6309
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takeover?

A, No, I do not.
Q. Did you appear in caxt and testify regarding
that matter?
M. TNOY: chjection, Yor Honor. Beyad the

THE GCURT: Sustained.
BY MR. HOAT:
Q. Do you know if that order was reversed by the

A. Yes.
Q. Ad vhat happened?
MR. TRQY: Cbjectin, Your Honor. Lack of
foundation.
THE QOURT: Sustained.
MR. BOYT: No further questioms.
THE QOURT: Anything further, Mr. Taay?
MR. TAXAY: No, Your Hancr.
THE QOURT: Very well. My the witness be

MR. TRXAY: Yes, Your Haor.

THE COURT: MB. Houger, you may step down.
You are excused.

Gall your next witnesas,

MR. HYT: The defense would call Mr. Jerry

QW OCURT REPCRTING (208) 484-6309
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Smith.

THE QOURT: Very well. Mr. Smith, would you

atep foxvward and be sworm, please?
“ew
JERRY D. &0IH, JR.,

having been called, swomm, testified as follows:

THE COURTROCM CLERK: Thark you, Please take
the stand.

If you wauld, state your name ad spell your
last name for the record, please.

THE WIDNESS: Jexxy D. Smith, Jr., S-w-i-t-h.

‘THE COURTROCM CLERK: Thank you.

DIRECT BEXAMINATION

BY MR. HOYT:
Q. Good megning, Mr. Swdth.
A. Good mexning.

Q. Mr. Smith, whare do you live?

A. Grangeville, Idalo.

Q. Ard by wham are you enployed?

A. WatexOz.

Q. And I wauld like to show you what has
previously been wmarked as Exhibit 25 and ask if you can
identify that uilding fer me, please.

A. That is warehouse nmber ane, the shipping

QR OOURT REPCRTING (208) 484-6309
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Jdepartment?

A. Five years.
Q. And I wauld like to show you --

THE CURT: Coumsel, since you bave already
shoun those to the jury, is there any chjection to their
admissibility fram the Goverrment?

MR. SULLIVAN: Yaur Hacr, I would like the
ocant to take it under advisement, admitting them, wuntil
we see what relevance they may have.

THE COURT: Subject to a relevancy dvjection?

MR, SULLIVAN: Yes, Yaxr Haex.

THE COURT: With that otipulation, they will
be adnitted for that limited purpcse.

(Whorapon, Defendant’s Bhibit Nos. €-24 and
©-25 wore conditicnally received in evidence.)

MR. HOYT: May I proceed with Bxhibit ©-3?

THE CCURT: Yes, My ruling was with regard to
C-24 and C-25,

MR. HOYT: Should I bave the witness idenrify
it first, before we show the juxy?

THE CURT: I prefer to do it that way,
camsel. Thank yo.

BY MR. HOYT:
Q. Vexy good. Let me ahow you what has been
marked as Exhibit C-3. Ycu will see it an your monitor

QR COURT REFORTING (208) 484-6309
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department, entrance to the shipping department.

MR. HAT: Exhibit C-25, Yo Huor, is not
caning up on caunsel’s mondtor, Might we have a minute?

THE CCURT: I dom’t have it cn mine either.

M. HIT: It’s caing wp on same of the
mmniters.

THE COURTROCM CLERK: Is yours turned en?

THE CCURT: Yes, mine is an now.

MR. TAXAY: Qurs is working now.

THE GOURT: I think we’re all live, Mr. Hoyt.
BY MR. HOYT:

Q. Verywell. You have identified C-25 as a
photograph of warehouse nuber ane of WatexOz?

A, Yes, sir.

Q. And can you identify €-247

A,  That's the parking lot.

Q.  Ax does that, alse, give you ancther view of
the sare huilding?

A, No. It doesn't show the -- it shows the rest
of the warehouse, the anpty bay, and then the very end
bay.

Q.  All right. And then what is your job at

A. I't the momager of shipping.
Q. A how lang have you worked in the shipping

ONA OOURT REPORTING (208) 484-6309
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there. What does Exhibit C-3 depict, Mr. Smith?

A. That’s warehcuse naber two and storage.
Q. A is that samrething that is within the sccpe
of your shipping department?
A. No.
Q. Let me show you Exhibit €-2, And what is
that?
A. That's the rack where we pull our mineral
water off to ship it out.
Q.  And dees Exhibit C-2 depict an area that is
within the sccpe of your shipping department?
A. Yes.
MR. HYT: I would nove the admission of C-2
and ask for the right to show it to the jury.
THE QUURT: Ay abjection?
MR. SULLIVAN: Same chjectiom, Your Honor.
THE QURT: All right. I will adnit it for
limited pxposes now, and it may be ehown to the jury to
11lustrate Mr. Smith's testimmy.
(Whereupon, Defendant’s Bxhibit Nos. C-3 was
conditionally zecaived in evidence.)
BY MR. HONT:
Q.  Thank you. All right. Referring to Exhibit
C-2, Mr. Smith, can you tell the jury what is depicted
there?

OV GXURT REPORTING (208) 464-6309
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A. Water an a rack that -- just mineral waters

that we ship ait every day.

Q.  And behind it? What are the cbjects behind?

A. That's vwhere we store our major portions of
nineral water for later shipment.

Q. And is this the area where you work in
WakexQz?

A. Yes, sir.

Q. Ard as a part of your jcb respensibilities av
Wateroz, do you have amybody working under you?

A. I have cne persan working imder me.

Q.  Ard vhen crders cave into the factory, who
handles the loading of the mterials into hoxes and
shipping aie?

A. Mostly me. I mostly put them in the box, and
then I have scmebody else run it on the oonputer and
ship them aut.

Q.  Now, Mr. Smith, how lag is it you have warked
at WatexOz?

A. Alnest seven years. I have worked in shipping
for five.

Q. Ax dmring that tire period, have you getten
to know Mr. David Hinkson?

A. Yes, I have.

Q. And is he somebody that you had same regular

Q% OCURT REFORTING (208) 464-6309

A.  He did not like Demnis Albers. He highly did
nct like him, Amette Haseloff (phonetic) or Haselene
ar whatever her nare is, he really did not like her. He
just said that she was a problem and kind of a theen in
his back, in his side. They just had mjor prchlams. I
never heard him say anything more than -~ too nuch more
than that, except he didn’t really --

MR. SULLIVAN: Chjection, Yor Haxx. He is
valunteering information not in response.,

THE WITNESS: Scrxy.

THE COURT: Sustained.

Mr. Smith, if you would, omfine your anawer
just to tha question that Mr. Hoyt asks you and then let
him ask you ancther question.

BY MR. HOYT:

Q.  there, physically, in the plant, were you when
you choerved these commenta?

A.  shipping.

Q. And what was the type of occasion that would
ocoaw that be would make these caments to you in
shipping?

A. A caple times when he got hack from oourt.

Q. Did Mr. Hinkson ever tell you that he wanted
to have Mr. Albers killed?

A. No.

OGN CURT REFORTTNG (208) 484-6309
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cxtact with over the last seven years?

A. Yes.

Q.  And Awing that seven-year pericd, have you
choexrved Mr. Hinkoon make canments about parties --
strike that. Let me ask this first,

Mr. Smith, are you aware that Mr. Hirksen has
been involved in varicus legal matters over that
seven-year period?

A. Yes, I have.

Q. And dees Mr. Hirnkson have -- have you noticed
that he has had scme strangly-held cpinims about the
parties that he has been fnvelved with in litigatien?

A. Yes.

Q.  And dwing that time period, have you had an
gporomity to cbsexve Mr. Hinkson make comvents
regarding pecple he has been involved with in
litigation?

A, Yes.

Q. Weuld you please tell the jury what you have
heard from Mr. Hirkson regarding streng comments
cneerning various pecple that he's involved with in
litigatian?

A.  He did nt 1like -- do you want me to name
cexrtain pecple?

Q. Sure. Absclutely.

ONA OXURT REPORTING (208) 484-5309
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0. Did he ever -- did he ever invcke the name of

Deity and ask that God shauld dispose of them?

A. Yes.

Q. Tell the jury wiat you know about that.

A. At e tine, it was said that God should take
care of pecple like that.

Q.  How abaut the pecple that are involved in the
tax investigation of Mr. Hirkoon? Are you aware of
those pecple?

A No.

Q. Dees the nare Nancy Cock mean anything to you?

A, Yes.

Q

Dees the nane Steven Hines mean anything to

you?
A. No.
Q.  IDoes the mame Judge Lodge mean anything to
you?
A Mo

Q. In cconection with the name Naxy Gock, did
you ever hear him make styong conments regarding her?
Yes.

And what did you hear him say?

That God shauld take care of pecple like that.
Did he ever say to yeu he wanted to have Nancy
Qock killed?

LA G S
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A. No.

Q. Now, you were there -- strike that.

Yau were working at WaterOz durirng the time
that the FBI and soare other govermental agencies
axnducted a raid upon Mr. Hinksan’s hare and factory; is
that true?

A. Yes.

Q. And d you remenber the time fram? Was that
Novenber of 20027
Yes., The 21st, if I remewber right.
Were you scheduled to wark that day?
Yes.
Did you go to wark that day?
. Yes. I mde -- I was going to work when I was
stopped by a roadblock,

Q. And so as a result of being stopped by the
readblock, were you able to get to the factory that day?

A, No.

Q. voere did you go?

A. Across the canyon, o QX preperty, an the
WatexCz property.

Q. And did you have with you a telesoope or
sarething to cheerve with?

A, I had a gpotting scope.

Q. How far away fram the factory were you?

P o pop

QR COURT REPORTING (208) 484-6309
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Q. Mostly FBI that you could see?

A,  Yeah.

Q. And what area of the WaterOz factory and lhame
ocald you see from where you were?

A. T oould see all of the back of WatexOz and
it’s kind of a frant view of the -~ locking at the side
of the frent of the hause and the whole back view of the
heuse.

Q. And did you cbserve ary FBI agents engaged in
any activity?

A. Yes, 1 did.

Q. that did you choerve?

A. I choexved pecple jurping an oxx trampolins.
e have a trampoline in front, by the house. We
chserved them playing foothall and taking pictures of
each cther Joeeled down in a row of about eight or nine

pecple.
Q.  that were the pecple wearing that were junping
o the tranpoline?

A.  They were FBI.

Q. What were the pecple wearing that were playing
footkall?

A. FBI.

Q. Ard the pecple that were taking pictures?

A. They were IRS and FBI.

OR CXURT REPCRTING (208) 484-6309
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A. Appraximately 1,200 yards.

THE GURT: Counsel, you might have Mr. Swith
explain to the jury what a spotting socpe is.
BY MR. HOYT:

Q.  Please, Mr. Smith, cauld you tell the jury
what a spocting scope ig?

A. It's sarething I use for locking at deer,
finding haans. It's a high magnification sccpe that
sets cn the gromd an a tripod thar I use just for
everyday glassing.

Q. And do yau know haw far it was fram the point
where you were at to the WaterOz factary?

A.  Right at 1,200 yards,

Q. And what kdnd of detail did the spetting socpe
yo2 have allow you to see?

A. Very, very well. It's a state-cf-the-at
gpotting soope. I can see evexything.

Q. Did you cheerve that there were pecple at the
WaterOz factory?

A. Yes.

Q.  And did they have any idenrifiers an their
peromns?

A.  They had jackets an. Same had *FBI” an the
kack. I think there was IRS anes there. I kaow there
was the IRS there. Meostly FBI.

Q@ COURT REFORTING (208) 484-6209
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Q. And did you, also, chserve them engaging in

any ocher activity?

A.  Comng in and cut of the house quite often,
front and back of the house,

Q.  Anxd let me -+ were they carrying amything when
they were ooming in or goirg cut of the house?
They carried aut same boxes,
Carried botes out of Mr. Hinkson's house?
Yes, six.

Q. Let me first show you -- I wen’t display this
to the jury -- Bxhibit C-20. Do you see Exhibit C-2¢ an

¥ O ¥

your moniter?
A, Yea, I &o.
Q. Can you identify that for us, please?
A. ‘That is the kack of Mr. Hinkson’s house.
Q. And cauld you see into this area from where

you were spotting?

A. Yes.

Q. Could you, actually, see right up to the door
which is depicted in c-20?

A, No.

Q. what is it that yoi omld see from whexe you
were?

A. I cauld see them walking aut, past the

oaxmers.

QW COURT REPCRIING (208) 484-6309
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THE COURT:  Counsel, since the jury can't see o

it yet, it might be helpful if you want to move tha
adnission.
MR, HOYT: Thank yau, Your Hener.
wove the aduission of Exhibit ¢-20.
THE COURT: Any chjectian?
MR. SULLTVIN: Same chjection, Your Hoenor.
THE CGOURT: Overruled. It is admitted.
(vhoreupen, Dafendant’s Bxhibit No. €-20 was
recaived in evidence.)
MR. HOYT: May I display it to the jury?
THE QURT: You nwy.
BY MR. HOYT:
Q. Ad yo indicated that you could gee them not
going in and ait of the door, hut you could see them at
the carners of the house?

I will now

A. Yes, sir.
THE OURT: Mr. Hoyt, I am having the lighta
tumed down. Do we have a pointer or samething so that

we can show the jury where that docr is? That is
awfully hard to see an the screen.
MR. HAT: Does this light up as a pointer?
THE COURT: Do we have samething like that?
THE QOURIROM QLERK: It will work on the

nenitor,

QW COURT REPORTING (208) 484-6309
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A. Yes, I was.

Q.  Ad at that time, did you dbsexve a
commication between Mr. Lamie Birmingham and Mr. Joe
Swisher in the presence of a grap of pecple?

A.  Yes, I did.

Q.  And wheve did that ccon?

A. A arxr lunch table, where we have our
meetings.,

Q.  let me just see if I can quickly put up an
eschibit that would show that -- possibly show that area.
Ianpmthgmt}nmvmathasbemmﬂcedan
Bhibit ¢-11. It's not pablished to the jury at this
time. Can you idenrify that for us, please, Mr. Smith?

A. That’s axr lunch tables and, also, where we
have our teetings when they call weetings.

Q. A the WatexCz factory?

A, Yes, sir.
MR. HYT: And at this time we would move the

adrission of Bxhibit C-11 and wove to publish to the

Juxy.
MR. SULLIVAN: Your Honor, I would like a

date.
THE COURT: Yes. If you oould establish --

with regaxd to the anrency of the photograph,
Mr, Sullivan?

QT COURT REPORTING (208) 484-6309
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THE URT: W%hat does he point it to?

THE COURTROOM CLERK: Well, he has to quess;
that’s the hard part.

THE GOURT: It was eo much easier with pointer
sticks and hutcher paper.
BY MR, HOYT:

Q. Is that the door we are referring to?

Actually, it leaves same green squares by that --
THE COURT: Mr. Smith, is that the door that
you were talking about a mament ago?
THE WIDNESS: Yes, sir.
BY MR. HOYT:

Q. All right. We have got a little green det.
Is that the door you were talking about a few mavwents
ago?

A. Yes, sir.

Q. Very good. Now, do you Jaxow what was
axntained in the baxes that you saw being carried cut of
Mr. Hinksen's have?

No, I do nct,

Do you know where thoee baxes were taken?
No, I do mot.

Now, Mr. Smith, were you also working at
WatexOz in ths factory when the Bellon takeover
ocarred?

L S
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MR, SULLIVAN: Yes, and when he claims be

abeerved or heaxd thio cnversation, as well.
THE COURT: Let’s do both, Mr. Hoyt.
BY MR. HCYT:

Q. We will do that. Mr. Smith, do you recall
when the Bellon takeover ooamrred?

. It was on a Thasday.

Q. And do you recall which mnth it was in?

A. No, I do noct.

Q. Is there anything that would refresh your
recallection?

A. I dm't remsnber -- I dm’t vemember the exact
month that it was taken over. It was ayound -- I vas
thinking it was before Christmas of last year.

Q. 20037

A. Yeah.

THE COURT: Laot year? 20047
BY MR. HOYT:

Q. 20047

A, Yeah.

Q. Juot a menth ago?

A. No. You are right; it wauld be 2003.
remember exactly -- the exact day when Rich Bellen came
in. I thought it was aramd ane of the holidays.

Q. pwmdnnnelthmny&aynmm.aellmin

I dm't

Q0. COURT REFCRTING (208) 484-6309
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omtrol of the factery?

A. If I remember right, abaut ten.

Q. And do you renember that there wvas a oot
suit going an abaut that?

A. Yes, sir,

Q. And at the ooclusion of that cant actim,
Mr. Bellm left the factcxy?

A. Yes.

Q. And was this the anly time Mr. Bellon came in
and tock cmtyol of the factoxy?

A. As far as I know, yes.

Q.  Now, let’s take a lock at Bxhibit C-11. Does
it fairly and accurately represent and depict the area
of the lunch roam and where you hold yor meetings?

A. Yes.

THE QURT: At that time?
BY MR. HOYT:
Q. At that time, back in December of ‘03?
A. Yes.
THE OURT: Any objection, Mr. Sullivan?
MR. SULLIVAN: No cbjection.
THE COURT: All right. Bxhibit ¢-11 is
adnitted and may be puklished.
(Whereupon, Exhibit No. C-11 wano veceived in
evidenca.)

QA COURT REPORTING (208) 484-6309
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of a collateral issue, I think, is in violation of Rule

608 (b) .

MR. NOGLAN: The entire aux of cur case, fram
my point of view, is that this is a valuable asset that
they felt was not being properly wanaged by a very weak
anxd incpetent persan, my client; that they saw this as
an cppartunity to take advantage of that financial
cpportunity; that when they were umable to take
advantage cf that firancial gpportumity, they became
witnesses against him in the prosecution.

And when they testified, they tried to claim
no interest or no inwolvement, together, as a group, as
a far-persen canglamrate, o to speak, at that
takeover.

I think the takeover is very impoxtant becmuse
Swicher tried to say, bagically, "I didn’t have any
interest,” et cetera.

It is not collateral. It is key to why this
case is -- in my cpinicn, why this case is here and why
these pecple are testifying,

I think that it was actually dencnstrated far
wore yesterday in the withegses that were in the jail,
to demnstrate their taking advantage of a weaker
persan. That’s a side issue. I didn’t mean to get inro
that. I see this as a very inportant aspect of it.

O GXURT REFCRTING (208) 4684-6309
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BY MR. HOYT:

Q.  Is that visible? All right. Now, Mr. Smith,
why were you in the lunch roam area of WatexrOz when you
overheard this conmmication?

A. Rich Bellm had called a weeting foar the
pecple that had plammed cn staying at WaterOz.

Q. A you indicated that you overheard a
commication between Lamie Birminghom and Joe Swisher.
Wauld you please tell the cant and the jury what you
heard?

MR. SULLIVAN: Your Hanor, I would like a
gidelar. I may have an cbjection at this point.

(Whereupon, the following sidebar discussion
was hald outsids the presence of the jury:)

M. SULLIVAN: Yo Hmar, I dbject to going
further with this if the omversatien that is about to
be testified to i3 in the form of inpeaciment of
Birmingham and Swisher cn what I congider to be a very
collakeral matter, their takeover of the plant, their
support of Bellan, their side in the legal dispute.

I think this i a collateral isoue that has
already been inguired to, The jury very well knows
about the factions that existed and the possible biases
that ocould flow from that,

Qoing en with this, with inpeacnent evidence

O OXURT REPCRIING (208) 484-6309
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MR. SULLIVAN: Yoxr Hxor, it’s still a

collateral issue that has been inguired into; and this
is rehashing an area that has been replowed a nuber of
times.

THE QGURT: Under Rule 608 (b), the general
rule is that evidence as to collateral itews of
inpeachment is noxmally net aduissible because of
cnfusion and a waste of time.

However, the cant does have discretion if it
finds that the incident way be prabarive of truthfulness
o untruthfulness.

In this cage, it is being offexed with regard
to whether Mr. Bellan and Mr. Swisher and cthers oay
have colluded together to conspire to testify against

(n that basis, I am going to pexmit the
defense to elicit whatever it was Mr. Bellm said. The
dojection is overruled.

(Whereupon, tha following proceedings were
hold in the pregsence of tha jury:)

THE GCURT: The cdbjection is overruled.
Comsel may proceed.

BY MR. HOYT:
Q. Thark you. Mr. Smith, what did you observe
and what did you hear?

O CURT REFCRIING (208) 484-6309
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A. I heard Lamie Bixmingham tell Joe Swisher

that -~ the exact words I remenmber were, "The takeover
aly tock a year, and I think it will be werth it.»
MR. HOYT: No further questions.
THE CCURT: Recxoss -- or, I quess,
crosg-exxmdmtion?

CROS8 BXAMINATION

BY MR. SULLIVAN:

Q. Good moming, Mr. Swith.

A. Good morning.

Q. I'm afraid I didn’t hear you very well in your
last answer. You have a low volce. You heard
M. Birmingham say what?

THE COURT: Wy &n't we have the caxt
reporter re-read his answer?

(Whareupon, tho loot questicn and angwer in
direct axanmination wore read back by tha court
reporter.)

BY MR. SULLIVAN:

Q.  Now, the takeover was, as you aall it -- is
that what you called it at the time? A take-ovex?

A. That's not what I called it. That’s what they
called it.

Q. And that takeover was by Mr. Richard Bellm?

OO0 CURT REPORTING (208) 484-6309

A. Not in wy presence.

Q.  All right. Now, Mr. Birmingham was an
enployee of WaterOz, wam‘t he?
Yes.
vhat was his jeb theve?
Mixing the minerals?
Yeah.
He wasn’t part of the nanagement team, was he?
No.
He was an haxrly, salaried enployee; right?
Yes.
A3 far as you knew?
As far as I knew.
Was be not nuch different than you in the
position in Watexoz?
No.
I'm soxxy?
No.
How was he diffexvent?
No, he wasn’t nuch differert thon what I was.
I am using double negatives. I'm serry. You
were beth salaried or wage enployees; right?

A.  Rs far as I know, yes.

Q. Not part of a wenaganent tesm?
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A. Yes, sir.

Q.  He dlaimed, under a court arder, a right to
cam an the property?

A.  Idm't know all of the details.

Q. Well, he didn’'t -- you know chat he came an
the preperty and said he was in charge, ar words to that
effect?

A. Yes, sir.

Q. And yau knew that there was gsame legal dispute
between Mr. Bellon and Mr. Hinksan?

A. Yes, sir.

Q. Did you know that it was over the omtrol o
management of WatexOz?

A. Net at first,

Q.  Youdidn't know what it was about?

A. No.

Q. Now, Mr. Belln was part of the management

team of WatexrOz, was he rot?

A. Nt frommy recollectio at the time, he
wasn't, no.

Q. Had he keen regularly en the WaterOz grounds?

A, Yes.
Q.  that did you think he was doing there?
A, I had no clue wiat he was doing there.
Q. He was never esccxted off the grouds, was he?
QR CURT REFORTING (208) 484-6309
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A. No.

Q. Who was the management team?

A. Jeri Gxay and Mr. Hinkson.

Q. Io that who you tock arders or divections
frame

A. Yes, sir.

Q.  ¥When they told you to o samething, you pretty
mach did ic?

A. Yea, sir.

Q. You didn’t take orders from Lamie Birminghs?
A. No.

Q. You didn’t take crders from Joe Swisher?

A. No.

Q. Yau had seen Joe Swisher an the plant grounxds

o other axasions?

A.  One cther time.

Q Ard what was he doing?

A. I have no idea.

Q Yau knew he was nct a part of the managem=nt
team, though; correct?

A. Correct.

Q. Yau are not aware of the legal problems that
Mr. Bellen and Mr. Hinkson bad with each cther?

A.  Not at the time.

Q. Did you ever go to cant and learm something

O CURT REFORTING (208) 464-6309
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abaut it?

A. No.

Q.  Whatever you heard was just talk around the
plant?

A. Yes.

Q. Have you getten -- in the geven years that you
bave werked for WaterOz, have you gotten prancticns?
Yes.

Have you gotten raises in salary?

Yes.

What did you start at at? What was your pay?
THE WITNESS: Do I have to answer that?

°p o P

THE CGURT: Yes, yau do.
THE WIDNESS: I staxted cut at §$7.50.
SULLIVAN:

$7.50 an haa?

Yes, oir.

And uwhen was your first raise?

After abaut six mnths.

Have you had a series of raises?

Yea.

Have you had a series of prawtiona?

Just the ane praxction.

To your present positien?

Yes.

PO YO PO PO PrOD
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0. The present manager is Mr. Greg Towertcn?

A. Yes, sir.

Q. and you know he is the hushand of
Mr. Hirkson's ex-wife?

A. Yes, I do.

Q. But you still copsider Mr. Hinksen the boss,
dn’t you?

A, Yes.

Q.  Retwrning now to November 21, 2002, you say
you get stapped at a roadblock?

A.  Yes, sir.

Q. You were driving to the plant to start werk in

A.  Un-luh,

Q. What time was it, aprroximtely, when yo were
stopped at the roadblock?

A. Ippradmately fifteen minites befeve 7:00
o'clock in the moxning.

Q.  2nd were these loml palice officers at the
roadblock?

A. Yes, oir.

Q. And you were told that you cauldn’t drive an
to the WaterOz propexty?

A, Yes.

Q. Were you given the reasen that it was being

O COURT REFORTING (208) 464-6309
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A, Unh-huh,

Q. Do you consider yourself a loyal employee of
WakerOz?

A. Yes.

Q. vhat is your salary now?

A. I woke $16.10.

Q. And yau certainly dn’t want to lose yoxr job;
oerrect?

A. Coxrect.

Q. You have dependents?

A, Yes.

Q. How manty dependents?

A. e,

Q. Whois that?

A. My vife. Ch, my wife -~ I have two. Bxcuse
me. I have ny wife and my child.

Q. You have got kids?

A. Yeah. I have ane child.

Q. Does yarr wife wark?

A. Yes.

Q.  Where does she wexk?

A. At a place called Steny Mamntain Bow Stxings.

Q. That's not WaterOz?

A. No.

OO0 QOURT REFCRTING (208) 484-6309
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seaached by Federal officers at that point?
A No.
Q. Wexe you given any reasm?
A All they said to me was, "WatexOz is closed

Q. So you went over to a point where you say you
were 1,200 yaxds from the plant?

A, Yes, sir.

Q. And you happened to have samething with you
called a spetting scope?

A. Yes, sir.

Q. Do you need that to wexk at the WaterCz plant?

A. No, sir.

Q. That doesn’'t have anything to do with the
WatexOz plant?

A, Mo

Q But you had it in your car?

A. I have it in my car teday.

Q hrd from your vantage point, you cculd see
persans on the gramds and they had jackets an?

A. Yes, sir.

Q. And did you recognize thooe to be what is
called raid jackets?

A.  "Raid"?

Q. "Raid jackets,” have you ever heard that tem?

QW COURT REPORTING (208) 484-6309
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A. No.

Q.  They had initials on the back, thaxgh?

A.  Yes, they did.

Q.  And they were laxrge lettexs; right?

A. I believe same of them were yellow, yellew
letters.

Q. Ax you understood that that was so they cauld
ke identified as Federal agents?

A, Yes.

Q. All right. Yo didn’t really even need that
scope to tell that, did you?

A. From where I was ak, yes. Yau oouldn’t tell
with the naked eye.

Q. Thoee letters an their backs were pretty much
the size of what? They filled up the whole back of the
Jacket?

A. Ch, no. They weren't tlor big.

Q. But they identify them as either FBI or IRS?

A. I think that's about all I seen was nootly FBI
ad a few IRS.

Q. New, how long did it take you to get to this
vantage point after you were stcpped at the blockade?

A, Roout five minutes.

Q. So it’'s now, what, pushing 7:30?

A, Beuse me?

ONA. OOURT' REFCRTING (208) 484-6309

1530
A. Yes.

Q A what you could tell, £rom what you could
chserve, was that there were items being taken aut of
the plant; right?

A. Not from my vantage point,

Q. But oould you see the Federal officers going
in and cut of the plant?

A, Yes, sir.

Q. Ad did you reach a caclusion that they were
searching the plant?

A. Yen.

Q. Did you reach the cnclusion, if they were
taking anything from there during this search, that they
would it it in kexes and carxy it out?

A. Yes.

Q. Aleo, with regard to caments that you wauld
hear Mr. Hinkson noke about various pecple, yoa said he
wauld mke coments about Mr. Albers?

A, Yes.

Q. A he made coments about a lady named
Amette Hasalane?

A, Yes.

Q. Did you understand that Mr. Albers was
representing Ms. Hasalcoe in a legal dispute with
Mr. Hinksen?
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Q. vt time was it now? Bushing 7:30 in the 1829
worning?

A. Pushing 7:00.

Q.  Pushing 7:00?

A. I didn‘t talk to the officers hut just a
secnd.

Q. Yau got to the blockade at a quarter of 7:007

A Yea.

Q. I'm sarry. I thoght it was a quarter after.
How long did you stay in that pesition?

A. A caple haxs,

Q. Axd ane of the things you saw were some of
those pecple, you say, carrying boxes?

A. Yes, sir.

Q. Now, you didn’t see them came cut of the house
with the boxes, did you?

A. I cauld nct gee them physically care out of
the docx.

Q.  Were they cardboard boxes?

A. Yes, sir.

Q. Do you know if there was anything in those
baxes?

A. No, I do not.

Q. Did you know that there was a search going en
of the plant?

QR OXIRT REPCRTING (208) 464-6309
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A No, I did nct.

Q You didn’t know that at the time?

A. Net at the time.

Q Ms. Hasalane had been an employee of WatexCz,
hadn't she?

A, Yea, ghe did.

Q And you knew her?

A Yes, I hadmet her. I didn‘'t know her.

Q. At least acquainted?

A Acguainred,

Q And what year was that that she woriced at
WatexOz?

A. The exact year I dn't remenber. It was when
I first started.

Q.  Was it befcre the year 2000?

A, Idn't recall,

Q. And you made -- you heard Mr, Hinkson wake
caments about a lady nawed Qook?

A.  Mancy?
Q. Nancy Cock?
A.  Yes, yes.

Q.  Anxd the extent of what you heard was that God
wauld take caxe of pecple like that?

A, Yea, sir.,

Q. i now, was he saying -- what were the

OR CURT REFORTING (208) 484-6309
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ciranstaxes cf him saying that to you?

A.  That he didn‘'t like them. He just didn't --

Q. vhere were you? Do you recall where you were?

A.  Iwas in shipping.

Q.  You were in shipping? And how did Nanxcy Cook
care Wp in yanr cawversation?

A. I think the first time I heard it they had
came back fram a cont -- save kind of caxt deal.

Q. Was this dwring the time that he had been --
after his arvest en 11/21/02?

A. After?
Q. Yes, that he mde this cament.
A. No. Befare.

Q. It was befare? How nuch befare?

A. Id&m't recall.

Q. A did he tell you what scrt of proceeding
had ooccurred with Nancy Cock that he came back fraw?

A. No.

Q.  Were you aware that Mr. Hirkson generally
disliked anyone in law enforoement?

A. Yea.

Q. Were you aware that Mr. Hirkscn generally
disliXed pecple with the Federal Goverrment?

A, ch, yes.

Q. And vere you generally aware that he didn’'t

OQ CXXRT REPORTING (208) 484-6309

REDIRECT BXAMINATION
BY MR. HOYT:

Q.  Mr. Smith, I believe you stated that
Mr, Swisher had not been a part of the WaterOz
wenagement: team pricr to the Bellan takeover; is that
oorrect?

A. That’g correct, not to ny kxwledge. Bxcuse
me. Not to my knowledge.

Q. But after the Bellon takeover, was it apparent
to you that Mr, Swisher was a paxt of the new menagement
tean?

MR. SULLIVAN: Cbject. That is withat any
famdation, Your Hoemer.

THE CCURT: Sustained.
BY MR. HOYT:

Q.  Thank you. Mr. Smith, what did you dwserve,
as far as Mr. Swisher's role after the Bellm takeover?
A. That he was going to be ar mineral -- ax
mineral moker, and we were to do what he was tald --

wat he tcld us to d we were auxpcsed to do.

Q.  And he wao working with Mr. Bella?

A, Yes, sir.

Q.  And Mr. Birminghan?

A. Yes, sir, and same cther pecple. There was
five or six of them, I believe.

Q%R CURT REFORTING (208) 484-6309
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like amything having to &o with tax laws and the IRS?

Not at first.

Q. But at some point?

A. At same point.

Q.  Did you agree with him in those positions?

A. Scve,

Q. And you discussed with him that you agreed

with him in those poaitions?

A. Yea.

Q. thich anea are you in agreement with him an?

A. Govertnent.

Q.  Not the Oamty Govemment?

A. No.

Q. Not the Comty?
I --

Q.  Not the state Govermment?

A.  Federal Govermment.
MR. SULLIVAN: The Federal Goveryment, day.
I have nocthing further, Yo Honer.
THE QOURT: Very well. Mr. Hoyt, redirect?
MR. HYT: I have a few questions, Yo Honor.

THE QOURT: Go ahead.

QA QOURT REFCRTING (208) 484-6309
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0. Now, you said you saw FBI agents carxying

baxes away from Mr. Hinksn’s house; is that oorrect?

A, Yes, sir,

Q.  Did they carry boxes into Mr. Hinkson’s hause?

A, No.

Q. Did they anly carry haxes away from
Mr. Hinkoon’s house?

A. That is all I seen, yes.

Q. Although you cauldn’t see him oame in or go
axt of the docr, as you described, cauld you tell frem
where you were if -- did it appear to you that they had
core from inside of Mr. Hinkson's house?

A, Yes.

Q. A at that time, the time of the raid, did
Mr. Swisher gppear to have any health problem, as far
as you cculd tell?

MR. SULLIVAN: Cbject, Your Homowr. Net
covered in ny cross-examination.

THE QURT: Overruled -- sustained, rather.

MR, HOYT: Thark you, Yoar Honor, No further
questionn of thio witness.

THE CURT: Anything further, Mr. Sullivan?

MR. SULLIVAN: (ne question, please, in ane
area, Yo Hoaxr.

THE QOURT: Yes,

QU OOURT REFORTING (208) 484-6309
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RECROSS BXAMINATION

BY MR, SULLIVFN:

Q. Mr. Smith, with regard to the question about
what Mr. Joe Swisher did after the so-called takeover,
waad he directing you to & amythirg?

A.  He hadn't yet.

THE QXURT: So is the answer “yes” or "no*?

THE WITNESS: No.

MR. HOYT: I'moarry. Point of time? At what
time? During the entire period or just as of the time
that the conversation coanrred that he menticned?

THE QURT: If you can get him to pin it down
to a time, that would be helpful.

BY MR. SULLIVAN:

0.  How long did the so-called takeover last?

A. Appraximately ten days, I believe.

Q. A what day was -- in that ten days, what was
the day that you heard or that you claim to have heard a
conversation between Lamie Birmingham and Joe Swisher?

A. The seond day, Friday.

Q. And during those ten days, is your answer thar
Joe Swisher never told you to do amything?

A, They were in court ge, ™.

Q.  So your answer is “no"?

A. No.

QWA COURT RERORTING (208) 484-6309

QUINY DAVID RAFP,
having beon called, sworn, testified as follows:

THE COURTRCCM CLERK: Thank you. Please take
the stand.

MR. SULLIVAN: Your Honor, I waild like to ask
for an offer of proof at sidebar.

THE COURT: Wy &mn’t we take o recess at
this point?

Have a geat there, Mr. Raff.

ladies and gentlemen, we will take anx
fifteen-minite recess and, hopefully, be hack here at
10:30.

(Vhereupon, tho jury was axcused frcm the
courtrocm, and the following proceedings were hald
outaide the presence of the juxy:)

MR. SULLIVAN: Yoxr Hoaxr, I understand that
M. Raff is the ex-huskend of Mariamma Raff; so I would
request that comsel provide us a shoxt offer of proof
ags to where we are going with this witness.

THE COURT: Mr. Hoyt, I thought we were nct
going to get into Ms, Raff. What is your offer of
proct?

MR. HOWT: My offer of proof, Yar Honor, is
that Mr. Raff is famdliar with Lomie Birmingham. He
¥nows his reputation in the ocamumity and has keen
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Q. Did you know thar Joe Swisher was a chemist?

A, Mo
Q. Did you know what he was doing on the other
oocasicns that you had seen him at the plant?
A, No.,
Q. During those ten days, did you see him every
ax of those ten days?
A, I anly seen him the first two.
Q. And you never saw him after that?
A. No.
Q. A he never told you to do amything?
A. No.
MR. SULLIVAN: I have no further questions,
THE GOURT: Anything further, Mr. Hoyt?
MR, HOYT: Nothing further.
THE COURT: May the withess be excused?
MR. SULLIVAN: Yes, Your Honor.
MR. KAT: He may.
THE QURT: Mr. Smith, you are excused. Yoa
TRy step down.
Call your next witness.
MR. HOYT: Yorr Honer, at this time
Mr. Hirkscn would call Mr. Quinn Raff.
THE CUURT: Mr. Raff, wauld you stop right
there? The clexk will administer the cath.

O COURT REPORTING (208) 484-6309
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Mr. Birminghan's neighbcr. He has a persanal cpinion as

to Mr. Birmingham's truthfulness.

Let’s see. We are nct going to get into
igsues related to Marimma Raff. I‘'m trying to see if
there is -- just a mimute. It’s ummecessary in his
testinoty that we refer to Mariama Raff.

THE QOURT: That will be the best way. I will
let Mr. Raff testify as to Mr. Bixminghaw's character
for truthfulness, with the stipulation that the defense
will not elicit the fact that he is the ex-lmshand cf
Mariamma Raff.

MR. HT: I do koxw there is cne other matter
that he wauld kring up. It‘s strictly related to
Mr. Birmingham and his present husiness.

THE QOURT: Let me hear it.

M. HOYT: The offer of proof is that he met
Mr. Birminghom in the spring, late Spring of 2004; and
Mr. Birmingham provided him with ocpies of krochires and
materials for the new husiness that he was starting,
Mr. Hinksen had.

THE CCURT: So it goes to ampetition,
basically, and mtive to testify?

MR. HOYT: Motive, aksclutely.

THE CURT: I will permit that.

QW OXURT REPORTING (208) 484-630%
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Amything further?

MR, SULLIVAN: Yes, Your Haor, On
creas-examination, I would seek permission -- in crder
to show how he wauld have any cntact with Lamie
Bixmingham, I think it’s necessary that the jury know
that his wife was a lag-time enployee of Wateroz, to
show that he has a comection to WaterOz amd to
Mr. Hirksen. That would go to his bias.

THE COURT: 1 really do not want to cpen the
door to Mariamna Raff.

MR. SULLIVAN: I do mot either, Yoo Kaor.

THE CURT: Let’s do it this way,

Mr. Sullivan: I am going to allow the defense to
proceed with the eamination as Mr. Hoyt has proffered.

I will then allow you to cxoss-examine; bt I
want to hear the testimmy before I xule an whether o
oot I am going to allow you, an <xves, to even raise
Ms. Raff’s nome.

MR. SULLIVAN: I would do it, You Honow, by
anly referring to her as his ex-wife and not use her
nama.,

THE COURT: A1l right. That's falr, I will
let you do that, Very well. with that ruling, we are
in recess for fifteen mimtes.

(Recess.)

QWQ OURT REPCRITNG (208) 484-6309

are ready.

MR. HOUT: Thark yoa.

THE GURT: Would you have the witness state
his name and gpell it for the recard?

MR, HOYT: We will b so.

DIRECT EXAMINATION
BY MR. HOYT:
Q. Mr. Raff, would you please state your name and
spell yaxr last name for the record?
A, My name is Quirm David Raff, R-a-f-f.
Q. Mr. Raff, where do you live?
I live in Kecskia.
Q.  Koookia, Idaho?
A. Koocskia, Idaho.
Q. Is that scmuhere in the vicinity of the
WaterOz factory?
A. Yes, it is,
Q. Now, at coe time, were you a neighbor of --
rather, was Londe Birmingham your neighbar?
A Yes, he was.
Q. A how lang have you Jnown Lamie Birmingha?
A.  Six or seven years,
Q. And did yarr ex-wife work for WatexOz for a
period of time?

QA COURT REFORTING (208) 484-6309
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THE COURT: Comsel, you had sanething you

needed to raise with me?

MR. SULLIVAN: Yes. It is also albeut this
witnesa, Yoxr Hoor.

THE COURT: Swre.

MR, SULLIVAN: I seek permission to be able to
ask cn cross-examination, on the basis of inguiring into
his basis far his cpinion about Mr. Birmingham, the fact
that, as we understand it, Mr. Bixvmingham had an affair
with the witness’s wife.

THE GURT: Ckay. I think that is perfectly
fair to establish. For that reasn, I will pexmit that.

MR, SULLIVAN: May I request, Yoo Haor, to
be gure abost this, that the caxt direct the witness
not to uge the wife’'s name?

THE COURT: Mr. Raff, 8o you understand -- and
I wen't go into all of the reasms why -- do not mention
Mariama‘s name at all. Say, "ny wife,* ox, “my
ex-wife.®

THE WITNESS: Ex-wife.

THE CCURT:  With that understanding, let‘s
bring in the jury.

(Whereupon, tho following proceedings were
hald in tho presence of the jury:)

THE COURT: Mr. Hoyt, you may proceed when you

OR QOURT REPORTING (208) 484-6309
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A. She did.

Q.  And have you ever met Mr. David Hinkscn
before?

A. I have never ghaken his hand, hut I have seen
him in the office at WaterOz cne time when I was passing
thraugh.

Q. And how weny times, tetal, have you been to
the WaterCz factary?

A, Just inro the office, maybe twice in ny entire
life.

Q. Now, were you aware that Lonnie Birmingham
worked at WatexOz?

A. Of coxrse.

Q. He was the mineral maker there?

A. Yes,

Q. Have you had an oppartunity -- did you meet
him oz nim into him in the Spring of 20047

A, Yes, I did.

Q. Ard where did you gee him?

A.  He was at Jacxb’s lurber Cmwpany, a hardware
stove in Kamish, Idaho.

Q.  Andat that time, did he have save hrochures
with hin@

A.  Hedia.

Q.  And did he tell you what those kroclures were

O COURT REFCRTING (208) 484-6309
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fax?

A. Yes, he did.

MR. SULLIVAN: Cbject to the hearsay, Your
Honer,

THE CQCURT: Overruled.

BY MR. HOYT:

Q.  ¥ut were they for?

A, They were advertisements, panphlets,
basically, things that ha had printed up for thio
husiness that he was starting back in Scuth Carolima,
very similar to Mr. Hinksen’'s kusiness, wmineral,
vater-type husiness,

Q. ¥as he in conpetition then with Mr. Hinksen?

A. It appeared to be so, yes, divect ompetition.

Q. Did he indicate to you if he had any partners
or investcrs in that business?

A.  He menticped he had three or fax other men --

MR. SULLIVAN: Chbject to the hearsay.

THE QOURT: Overruled. I am admitting thic
testimony not for its truth hut solely for whether or
net it inpeaches the testimony of ancther witness,

*Mpeach® means *discredit.”

You nuy proceed, Mr. Hoyt.

BY MR. HOYT:
Q. Tharnk you. I didn’t do this before. Let me

O CURT REFORTING {(208) 484-6309

Q. Ard, sir, do you have a persaal cpinion
regarding Mr. Binmminghsm's truthfulness? -

A, Yes, Ido,

Q.  What is that cpinin?

A. He has Jdnd of got two persamas. He canes
acYoss as a very nice man.

MR. SULLIVAN: Chject to the farm.

THE QCURT: Sustained.

Mr. Raff, the question is: Do you have an
cpinica as to his tyuthfulness? That is the question I
wart you to answer. Do nct give us yor layman’s
psychological evaluation of him. Just tell us what your
cpinien is.

THE WITNESS: As far as his --
BY MR, HOYT:

Q. May I7 let we ask you this: As far as his
truthfulness is onoaned, cn you tell the jury wiat
yoxr experience has been?

THE GURT: No. That is not a proper
question, camsel. Let’s do it by the rules.
BY MR. HOY¥T:

Q. Thank you. Tell me what your persanal cpinion
of his txuthfulness is.

A. That be is dishmest. He persamlly adnitted
to ms, cpenly, that he --

QR CXRT REPORTING (208) 484-630%
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Jjust take a marent to ask you for your backgromd. By 1545
vhan are you enployed?
I work for the U.S. Forest Sexvice,

Q. vt do you do for themw?

A I'm a fire crew leader.

Q. What does a fire crew leader &o?

A. I supervise the district fire crew. There is
about twenty folks there. I mmpervise about half of
them. I'm in chaxge of the fire engine. We go on fires
in the state, aut of the state, within ax area of
administrative eontrol.

Q. How lang have you been a fixe crew leader?

A, Since about 1996.

Q.  And how lag have you worked with the Forest
Sexvice?

A. Since 1987,

Q. Have yau alvays been a firefighter for the
U.S. Forest Service?

A, Yes.

Q.  Mr. Raff, do ym: kmow Lamie Birmingham's
reputation in the comumity far truthfulness?

A Yes, I do.

Q.  And vhat is thar reputation?

A.  He is dishmest. He is untrustworthy. He is
undertznded in hio dealings,

QNA. QURT REPCRTING (208) 484-6309
1547

MR, SULLIVAN: Chbjection, Your Hoxr.

THE QCURT: Mr. Raff, you are not listening to
my instructions. I do not care what he said to you.
All we want to know is what your cpinion is. That is
all you can testify to.

THE WITNESS: T have a very low cpinion of the
man’s henesty.

THE QURT: That’s fine. Thank you.

BY MR. HNT:

Q.  Is it true that Mr. Birminghom had an affair
with your ex-wife?

A. That is txue.

Q. At tha same time, has Mr. Birmingham tried to
be huddy-buddy ar yanr friend?

A, Al the time,

MR. SULLIVAN: Cbjectim, Yorr Honor.

THR CURT: Sustained.

The jury will disregord that last answer.

MR. HOYT: No further quegtioms, Your Hacr.

THE CCURT: Thank you.

Croos-ecamination, Mr. Sullivan?

Q% CURT (208) 484-6309
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BY MR. SULLIVAN:

Q.  Good morming, Mr. Raff.

A,  Good mxning.

Q. Mr. Birmingham and yoxr wife had an affair is
what you testified to?

A, They did.

Q. How laxg ago was that?

A. That was -- we got divarced in 2002. The
affair happened about a year and a half before that.

Q. So sametime in 26007

A, About then. I didn‘t find about it for
gseveral menths after the fact.

Q. Your wife algo was an enployee of WatexOz;

A. She wag.

Q. How lag was ahe an enployee of WatexrOz?

A. If I recall, I think it was two cr three
years. It wan quite savetime.

Q.  And would that explain the ocomsions why you
would be at WatexOz?

A. I naver went to WaterCz in a kusiness warner.
I cnly went there to -- I passed through WaterOz an my
way to Grangeville when I lod meetings there, I would
stop in to talk about what the arrargments were for the

ONA COURT REFCRTING (208) 484-6309

1550
say?*
BY MR. SULLIVAN:

Q.  well, whatever you thought was based upen yarr
chservation of these rochures?

A. Absolutely.

0.  And s0 you concluded he was in direct
carpetition with Mr, Hinkson?

A vhat else was I to cnclude?

Q. Right. Sart of like the way that Toyota is in
direct conpetition with Ford?

A. It didn't seem like -- that never entered my
mind. It locked like, clearly, he is taking the
husineas and going far away to Scuth Carolina. That’s
the thoxght that entered my mind., That’s all.

Q.  Did you have any understanding that any of
Mr. Hinksen’s prodicts were protected by a patent?

A. No.

M. HT: Chjection, Yar Haxr. Well beyond
the sccpe; lack of famdation.

THE QURT: Sustained. I think we have gone
enagh into that.

MR, SULLIVAN: Nething furcher,

THE COURT: Anything fuxther?

MR. HOYT: No questions.

THE QOURT: Mr. Raff, you may step dom. You

OO, COURT REFORTING (208) 484-6309
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kids after school, hut I never came to the office.

They wauld page her. She wauld came there, we
would talk about what's going en after achool, that type
of thing.

Q. Is it correct, sir, that yoxr low cpinien that
you just expressed of Mr. Birmingham is, in laxge part,
dependent upen the fact that he had an affair with your
wife?

A.  That is a lot of it. Net all of it,

Q. You made the statement that Mr. Birmingham was
in direct conpetition with Wateroz?

A. The panphlets he provided me to lock at were
advertising, basically, the same product that
Mr. Hinkscon had at WaterOz. He was clearly -- he didn‘t
say it, kut it was clear to me that he had started the
same type of husiness back in Sourh Carolina.

He wmenticned he had tiree or far partners
that were investing with him in this. Inmy mind, I
thought, he is stealing Dave's business. He todk the
ideas, and he tock them right back there, ad he is
mamufacturing it right now.

THE CURT: Ladies and gentlemen, I am going
to instnxt you to disregard what was in Mr. Raff’s
trind.

The question was, "What did Mr. Birmingham

QA COURT REFORTING (208) 484-6309
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are exxused.

THE WITNESS: Thank you.

MR. HOYT: Yar Hacr, at this time
Mr. Hinkscn would call Ms. Jan Dotson.

THE QXRT: Very well. In sameme going to
get Ms. Dotscn?

MR. HOYT: I believe so.

MRS, HINKSCN: She went to the restyoom.

MR. HOYT: I apologize, Your Hoanor.

THE CCURT: That’s all right. I understand.
Do you have another witness that you could call? I
dn't wanit to unduly dianupt the oxder of your
presentation.

MR, HOYT: Understood, yes. It weuld disrupt
things a little bit, hut I do bave another witness. If
you wauld, give me cne monent.

THE QXURT: All right.

THE WITNESS: Fine. Thanks. You are so good

TE CURTROM CLERK: If you would, raise your
right hand for me.
“we
JANBITE LYNN DOTSCN,
having been called, gwomn, testified as follows:
THE QXCRIROCM CLERK: Thork you. Please take

Q0 CXIRT REFCRTING (208) 484-6309
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the stand.

THE WIDNESS: Con I check for electrodes
first?

THE QURT: You will be safe.

THE WITNESS: Thank yeu. You are so kind.

THE CURTROCM QIERK:  If you would, state your
name and spell youor last name for the recoxd, please.

THE WIDNESS: My name is Janette Lymn Dotean.
That’s spelled D-o-t-s-o-n.

THE QCOURTROOM CLERK: Thark you.

THE WITNESS: Thank you.

DIRBCT BEXAMINATION

BY MR. HOYT:
Q. Good oxning, Ms. Dotson.
A. Good morming.

Q. vhere do you live?

A. I live abaut fifteen miles noxth of Kamiah,
Idaho, in a little cammity called Woodland.

Q. And for a period of tine, were you enployed by
WatexQz?

A. Yes, oir, I was.

Q. What pericd was that?

A. That was Spring of 2001 till the sumrer of
that same year, sir.

QNA CCURT REFORTING (208) 484-6309
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A. I swrely did, yes, sir.

Q. And appraximately how lag did you koow
Mr. Birmingham?

A, Well, the first time I wet him I had been
warking for WatexOz. I was still in training for two
weeks; and he had been gone far a week, and I met him.
They said, “ch, you have to meet Lamie,® and I didn’t
undergtand that at the time --

MR, SULLIVAN: Chbjectiom, Your Honox.
THE COURT: You have to anfine your answer

THE WITNESS:

THE CCURT: And specifically whatever the
cquestion is. The question is, "And ppradmately how
laxy did you know Mr. Birminghome®

THE WITNESS: PFram abost Zpril of 2001 till
£all of the sane year.
BY MR. HOYT:

Q. And during that time pericd, did you becams
famdliar with or get to know his yeputatiom in the
ommmity for truthfulness?

A. Yes, I did.

Q. And con you gtate what that reputation ia?

A, Well, ny first encouter was he was not --

MR. SULLIVAN: Chbjecticn.

"Yes" or "no"?

O COURT REFORTING {208) 484-6309

v @ I A N A W N R

NN [ I N T S S S S e Y "
SR UBNREBSBEES R HBEEEES

v 0 9 s W N e

L85 5 &K E2ELEEKESE

20

1553
0. Axl do you hold any degrees?

A. Yes, sir, I do. I have a caple of degrees.
I'm a licensed vocational mmrse in California, and I'm
also a licensed coometologist in Califarnia.

Q.  Now, what was your job when you were working
far WatexOz?

A.  Just pretty much, I tock orders. And because
I am a cancer surviver, I kind of helped pecple that
thaght that cancer was a death sentence,

Q.  And Awing the time thar you worked at
WatexOz, did you have an gpportunity to weet
Mr. Hinksen?

A. Ch, yes. My times,

Q.  And dArxdng those times thar you met him, did
yu have an cppertunity to chserve him talk about
variaus legal subjects or law cases he was involved in?

A, Not usually. I wans back in the camer, just
taking crders and varicus things.

MR. SULLIVAN: Chjecticon, Your Honor.
Nen-respansive.

THE QOURT:
That answer can stard.
BY MR. HOYT:

Q. Ms. Dotsm, while yeu warked there, did yea
meet a perscn by the name of lomie Birmingham?

X will overruled that dyjection.

QNA OOURT REPCRTING (208) 484-6309

THR CXURT: Not gpecific instances.
THE WIINESS: Cimy. His reputation was a
wamnizer and a liar,
BY MR. HOYT:
Q. Anxd do you have a perscnal opinian of
Mr. Birmingham's truthfulness?
A.  Yes. He is a womanizer and a liar, My first
encamter is that --
THE GURT: That i enagh. We have to do
this by the rules.
THE WIDNESS: Sorry. I'm learning the rules.
THB QURT: That's ckay. That’s why I'm heve.
BY MR. HOYT:
Q. Now, when you were at -- if I might have e
marent., please?
THE CURT: Sure.
MR. HOVT: Ms. Dotson, we appreciate your
caming today.
Yaxr Honor, I have no mare questions.
THE CCURT: Very well. Thank you, Mr. Hoyt.
Croes-eamination?

ONA OXURT REFORTING (208) 484-6309
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BY 'R. TAXAY:

Q. Ms. Dotsen, you worked at WatexOz for a few
menths {n 20017

A. Yes, sir, I did.

Q. And that was the anly place that you knew
Mr. Birmingham; correct?

A. Yes. I didn’t socially know him at all.

Q.  You hadn’t geen him befcre?

A, No, sir. I had never seen him before.

Q. And you anly knew him at WaterOz; right?

A. I caly knew him at WatexOz.

Q.  You didn’'t Jnow him very well; isn't that
right?

A.  Well, I jmew him when he cae through the
office and flirted with all of the woren, yes.

Q. You didn’t know him very well?

A. Nt in a gocdal -- socially-related, no.

Q. You didn’t have that many actual interacticons
with Mr. Birminghom, isn‘t that true?

A. Ch, yes. We talked at great lengths en ouxr
kreaks, and he cxme in the office.

Q. day. You said that he was a wamanizer?

A.  Wrhh.

Q.  Anxd that he flirted?

EXAMINATION

O OURT REFORTING (208) 484-6309
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EXAMINATION

REDIREBCT
BY MR. HOYT:

Q.  Did Mr. Birmingham cnfine his warenizing just
to flirting?

A. No, sir, he did nct.

Q. Wt else did he &?

MR. TAXAY: Chjection, Your Honcr.

THE QXRT: I am going to sustain that
dbjection. I think we have gane into this enagh. Do
you have ancther question for Ms. Dotsn?

BY MR. HOYT:

Q. Do you know his marital status at the time?

MR. TAXAY: Cbjectin, Yo Honor.

THE COURT: Sustained.

BY MR. HOYT:

Q. Ms. Dotscn, as far as his credibility is
concermed ard your view of him, is it lased solely an
tha fact that you believe him to be a wammizer?

MR. TAXAY: Cbjection, Yoxr Honar.

THE CCURT: It has been asked and answered.
Sustained,

MR. HOYT: No further questicns.

THE COURT: Anything further, Mr. Taay?

MR, TRXRY: No.

THE COURT: Ms. Dobsan, you are exoused, You
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Qustantly, yes.

A
Q. It offerded you?
A Very nuch go,
Q. And your cpinion i largely based wpon that,
ian't it?
A. Yes and 1o, becouse he was eupposed to have
been a --
Q. I just agked --
THE QXRT: Well, is the anower "yes® or *no*?
THE WIDNESS: Oculd you repeat the question?
THE CURT: The question is, "And your cpinien
is largely kased upcn that, isn't tee
THE WITNESS: Go before that, Based upan what
ny -«
THE COURT: Do you wunderstand that?
THE WITNESS: No, I dm't, sir.
THE QIRT: Rephrase your questim.
BY MR. TRXAY:
Q. Yaur cpinion is largely -- yaur cpinion of
Mr. Bixrmingham is largely based upon your view that he
is a wamnizer and he flirts? You don't like that?
A, No, I dm’t like that,
MR. TAXAY: No further questions.
THE GURT: Anything further, Mr. Hoyc?
MR. HOWT: Just a cagple of quick questims.

QW COURT REPCRTING (208) 484-6309
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way step down.

THE WIINESS: Thank you, sir.

THE COURT: Call your next withess.

MR. HOYT: At thig tims, Mr. Hinkson would
call Ms. Debbie Morley.

THE CURT: Ms. Mxley, would you step farward
and take the cath, please?

THE COURTRCCM CLERK:

THE WITNESS: Sarxy.

THE COURT: That’s ckay.

THE COURTROOM CLERK: Please raise yoxr right

Right up here, ma’am.

LA ]

DEBRTE EILEEN MORLEY,
having been called, sworn, tastified as follows:

THE COURIROCM (LERK: Thank you. Please take
the stand.

THE CURTROM QERK: You will need to scoct
right up to the mic. If yo wauld, state your nome and
spell yoxr last yame, please.

THE WIDNESS: Dekbie Eileen Morley,
M-o-r-l-e-y.

G0 COURT REPORTING (208) 484-6309




—/

L2 L I T Y S Tl S

"R URBBE8EBRESSEEEBEES

v e AN b W N

K2 BRRREEBEESELEBRRES

DIRBCT BXAMINATION
BY MR. HOYT:
Q. Good nomning, Ms. Merley., Where do you live?
A, I live in Stites, Idalo.
Q. A at e point in time, were you enployed by
Rateroz?

A. Yes.

Q. A when was that?

A. Fran Ame of ‘99 to Jamary of 2002 ~- 2003.
Yeah.

Q. And dwing that period of time, did you have
mere than ane jab?

A.  Yes, yea,

Q. vhat jobs did you have there?

A, Yhen I first was hired, I did same phenes. I
helped in shipping. I helped in bettling, And then I
ended W doing the copying. I was a ccpy tectmician.

Q. And wihat was your rate of pay when you first
started there?

A. I started cat at $8 an hoxr; and in o time, I
was moking $10 an haur.

Q. And was that a decent wage for the
Grangeville, Idalo, Stites area?

MR. SULLIVAN: I chject, Your Haar. Yo
famdatien.

QWA COURT REFCGRIING (208) 484-6309
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0. Did he ever say anything to you regarding

Mr. Albers?

A, In vhat omtext?

Q.  Did he ever make negetive statements about
Mr. Albers in your presence?

A. Yes. He was very upset about him.

Q.  Axd what did be say to you?

A. Moot of his caments were things of -- he
would hepe that God wonld smite him, that his skin maybe
waald fall off, samething in that cxder.

Q. Did he ever ask yo to kill Dermis Albers for
hine

A, No.

Q.  Did he ever ask amyme to kill Demis Albers
far him, in your presence?

A. No.

Q.  Did he ever talk to yom abaut an investigation
that was going an by the Federal Governrent ocncerning
his taoation?

A. Wiauld you repeat that?

Q. Did he ever talk to you about the fact thar
there was an IRS investigation going an?

A. Yes.

Q. And did he ever talk to you about the pecple
involved in that? Does the nare *"Rancy Qock® mean

O COURT REPCRCTNG (208) 484-6309
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THE XRT: Overruled.
MR. SULLIVAN: Ixrelevant.
THE QURT: I will allow her to answer.
Yau can answer that, Ms. Merley,
THE WIDNESS: Yes, it is.
BY MR. HOYT:
Q. Now, did you have an qppertumity to meet
Mr. David Hinkscn while you were there?
A. Yes.
Q. A did you get to know him fairly well?
A. Yes.
Q.  And did he talk to you abaut sare legal
matters that he was inmvolved in?
A. Yes.
Q. Specifically, did he ever talk to you shaut
the Amette Hasalane lawsuit?
A. Yes.
Q.  Did you attend the trial of the Armette
Hasalane lawsuit?

A. Yes.
Q. Did you discuss the case with him?
A. Yea.

Q.  Was Mr. Hinkson happy with the attamey for
Armette Hasalae, Mr. Dexnis Albers?
A. No, he wasn't.

OWR QOURT REPCRTING (208) 484-6309
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anything to you?

A, I knew that she was an agent for the IRS.

Q.  How abaut the name Steve Hines?

A, Yes.

Q. Yau are saying that the name Nancy Cock is
familiar to you becmse Mr. Hinkson hrought it up,
brought: the name wp before you?

A. Yes.

Q. Are you certain thar she was an IRS agent?

A. No.

Q. tas that inpartant to you to Jnow the
positions that the pecple held that Mr. Hirkson was
talking about?

A. No.

Q. You indicated that you were a ocpy tecmician.
What did those jobs entail?

A. 1didall of the advertisements for WatexOz.
We mada bodkletsa, thingo like thar. I Qid all of the
advertisements and the milauts, and there was a lot of
copying. 1 mmde all of the bocklets myself.

Q. I'm sexyy. Are you finished?

A. Yes,

Q. Now, Auring the time that you were wexking as
a oopy tedmician, did you have an gportumity in the
year 19 -- exxuse me -- 2002, 2003 to meet Mr. Richard

ONA COURT REPCRTING (208) 484-6309
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Bellan?

A. Yes.
Q. And did he ever represent to you that he was
an attermey?
A. Yes, he did,
Q.  And what did he say about that?
MR. SULLIVAN: Cbjection, Yar Honor, under
Rule 608 (b) .
THE COURT: Sustained.
That means you can’'t answer the questiom.
Wait for ancther question.
MR. SULLIVAN: I would request that the last
angwer be stricken.,
THE CCURT:
question and answer.
BY MR. HOYT:

The jury will disregard the last

Q. Did you know Mr. Bellm's reputation for
txuthfulness?
A, Yes.
Q. Ax what was that reputation?
A. That he is not truthful.
Q. Now, in tems of working with Mr. Hinksen,
oauld you descyibe him as a bosn?
MR. SULLIVAN: I cbject. Relevance.
THE QURT: Sustained.

O CURT REPCRTING (208) 484-6309
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djection.

BY MR. HOYT:

Q. Last question: Did Mr. Hinksan keep his legal
hriefs in the copy area where you were the oopy
tecinician?

MR. SULLIVAN: I cbject. Relevance.

THE COURT: Sustained,
MR. HOYT: No further questions. Thark you
for caming today.

THE CQOURT: Cress-examination?
You czn't go yet.
THE WITNESS: Scexy. Thanks for helping we
THE QURT: You bet. That's my job,
CROSS EXAMINATION
BY MR. SULLIVAN:
Q. Good moning, wa’ am.
A. Hi.
Q. I understand you warked at Waterz from June
of *99 till about Jamary of 2003?
A. Yes,
Q. Ckay. And you had various jobs at the time?
A. Yea.
Q. Was it a 40- --
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BY MR. HOYT:

Q.  Was he deeply imvolved in the lawsuits at that
time that you were warking there?

A. Yes.

Q.  And did he dizcuss with you sare of the legal
rrinciples that were involved in those lawsuits?

A. Yes.

Q.  Were you aware that, in Jamary of 2003,
Mr. Joe Swisher was muking teleghene calls to
Mr. Hinkscn?

MR. SULLIVAN: I cbject, Yaur Hoor, an the
gramds of relevanos; Rule 608 (b) .

THE QURT: Well, I may sustain the dbjection;
lut let’s get an answer, first, as to whether she has
any awareness.

Do you know whether Mr. Swisher was calling
Mr. Hirkson in Jamuary of 20037

THE WITNESS: Yes, I believe he had.

THE CCURT: All right.

BY MR. HOYT:
Q. My question is:
phene calls?

MR, SULLIVAN:

famdation and relevance.
THE CURT: I am going to sustain the

Did Mr. Hinkson accept hin

I dbject, Yo Hocr, No

Q¥R COURT REFORTING (208) 484-6309
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A. Not the whole time, When I started aut, I did

different secticns of {t; and then I ended up being just
a copy tecmician the last prohably two years.
Q.  Did yoa work steadily through that whole

period?
A. Yes.
Q. Far WatexCz?
A. Yea.

Q. W was your boss dwring that pericd? “Bess"?
How about supervisor at WaterOz?

A. Jeri Gray.

Q. Jeri Gray. All right. that was her position?

A. She was the mnager, I belisve,

Q. A under wint ciramstances did you have
oxtact with Mr. Hinksan?

A.  Every day.

Q. Doing what?

A. He wag making sure everything was going the
way it was supposed to and just in oxgact with him,
talking to him about, you know, that kind of stuff. I
mesn --

Q.  All right. You didn't consider yourself part
of his mrogement team, did you?

A. No.

Q.  %hen Mr. Hinksen wauld wake this conment aboit

ONA OUURT REFORTING (208) 484-6309
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the lawyer, Dermis Albers, that God would smite him --

do I have that correct?

A, Uh-luh,

Q. Did you hear it more than axe cr anly axe or
twice?

A. Prckably anoe or twice.

Q. #Was it in the context of him talking about
this Amette Hasalone trial?

Yes.

Q.  Did you wnderstand that Mr. Albers had

represented Amnette Hasalone?

Yes.

Ard that Mr. Hirksm loot that lawsuit?
Yes.

He wasn’'t bappy about losing it; right?
No, ke wasn’'t happy.

. Now, Mr. Bellm -- how lang wexe you
acquainted with him?

A Well, the first time I was ever acquainted
with him was when he came wp to Watercz.

Q. And vhen wag that?

A. Let's see. I haven't been there for two
years., It‘s been -- 2001, proiably. I‘mnct really
sure, though, of the exact date when I met him.

Q.  All right. Other than the date, what kind of

P ¥ o PO P
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plant?

A. That I knew of, yeas. It could bave been more.
I worked in the oopy rocm. I didn’t work in the frant
office.

Q.  So you had very limited oantacts with him?

A. Yeah, I guess you could say that.

Q. And your anly omxtacts with him were there at
the WatexOz plant?

A. Yes. ‘

Q. You didn‘t see him cutside of the plant;
ocxrect?

A. No. Well, there was times I saw him; but
there was no ccntact with him or nothing.

Q. I mean, did you have any social omtact with

him?

A, No.

Q. Do you know vhere he lived?

Al No.

Q. Do you know any of his family nenbers?

A. No.

Q. Did you know who hio friends were?

A. No.

Q. You didn‘t know the details of the wark he was
doing?

A. I knew he was suppoced to represent David as
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catact did you have with him?

A. They wauld cane into the ccpy roam, usually
him and David together, and have a few pages, you know,
to have ccpied and stuff like that. There was just a
few words esschanged, you koow, back and farth an whar he
had to do and those things.

Q. Did you see him daily?

No.

Q. Over what pericd of time did you see him?

A Well, usually abour three times a week.

Q. All right. And for how weny mehs?

A.  Ch, several mnths. I wauld say, a year and a
half

Q. And did you report to hine

A. To Bellm?

Q. Yes.

A. No.

Q. Did you understand that he had some managerent
pesitim at WatexOz?

A. No.

Q.  Did you have any kowledge of what he did at
RaterOz?

A.  When he first arrived, he was supposed to be
an attcney far David,

Q.  And he ppeared three times a week at the

QA COURT REPORTING (208) 484-6309

an attamey.
Q.  And you would gee him with Mr. Hinksan?
A. Yes.
THE COURT: ‘There is same water theve,
THE WITNESS: Thark you.
BY MR. SULLIVAN:
Q. Are yoi: aware of Mr. Bellon doing any legal
work?
A No.
Q. You den't Joow what he did, do you?
A. I kaow that he would get paperwozk together,
and then Brit Groom would sign them.
Brit Groom is an atterney; right?
Yea.
2rd that’s abaut all you knew about --
He would converne with David an what to do an
legal stuff.
Q. Fram wint you choerved, he was a legal
advisa?

¥ Oy 0o

Yes. And he said he was an attamey.
You thaght he was an attorney; right?
Yes. Framwhat he said, yes.

Yau want to get that in, dm't you?
what?

E S L I

THE CURT: Camsel, now you are arguing with

OWA QOURT REFORTING (208) 484-6309
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the withess. The jury will evaluate the testincxy.

BY MR. SULLIVAN:
Q. when did you last see Mr. Bellan?
A. It’s been at least two yeaxs.
Q. You have had no contact with him in the last

two years?
No.
Q. You haven’t geen him?
A. No.
Q.  You haven't talked to hin?
A, No.
Q. Yo dm't know what he's doing?
A, No.

MR. SULLIVAN: I have no fizther questicns.

THE (CCURT: All right. Roything further,
M. Hoyt?

MR. HOYT: Just briefly, Your Honov.

REDIRECT EXAMINATION
BY MR. HOYT:
Q. Ms. Mxley, did Mr. Bellmm ever admit to yau
that he was not an attamey?
A.  Yes.
MR. HOYT: Thark you. No further questions.
THE COURT: Mr. Sullivan?

QWA COURT REPCRTING (208} 484-6209
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questicner. About right there is fine.

THE QOURTROCM QLERK: If you wauld, state yor
name and spell your last name for the record.

THE WITNESS: Dcnald Alm, A-1-m.

THE COURTRCCM CLERK: Thank you.

DIRBCT BEXAMINATION

BY MR. HOYT:

Q. Good merning, Mr. Alm.

A, Good merning.

Q.  where d you live?

A. Grargeville, Idaho.

Q. How lang have you lived in Grangeville?

A, ¢h, all my life, pretty mich. I moved there
in 1940.

THE COURT: Just wait a mimte. We are going
to give a different micrephone to Mr. Alm here so the
jury can hear him. Do you need to plug it in?

BY MR. HOYT:
Q. Mr. Alm, what has been yonr coapation

throcughout your 1ife?
Faxrming arxd mining.
Q. Ad what is yarr faml edicarion?
A. Eighth qrade.

Q. Ard as a part of yoor mining, sir, did ymu

O OOURT REFORTTING (208) 484-6309
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MR. SULLIVAN: No questicns, Your Haxr.

THE QXRT: Mo. Moxley, you are excused and
may stand down. Thank you.

MR. HOYT: At this time, Your Honor, the
defendemt, Mr. Hinksan, would call Mr. Don Alm to the
stand.

Mr. Alm, if you wauld, please come farward.
Do yau see the nice lady up there with blande mir? she
will administer an cath.

THE COURTROCM CLERK: Hi. If you would, raise
your right hand, please.

“ew
DONAID AM,
having been called, owomn, testified as follown:

THE COURTROCM CLERK: How should we do the
micrephane?

THE CCURT: Mr. Hoyt, where wauld be ths moot
canfextable place? We can leave Mr. Alm right there, if
that is dkay by him,

Do we have a micrcphone?

THR COURTROCM CLERK: How about right here,
sir?

THE COURT: M. Largotreet will show you where
to wove your wheelchair, Mr. Alm. If you would, face
the jury a little bit. You need to be able to see the

QA QOURT REPCRTING (208) 484-6309
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ever examrer sanecne by the name of Elven Joe Swisher?

A.  Yes, I have.

Q.  And approximtely how many years ago did you
first meet him?

A. I kelieve it was prchably later ‘703, early
*80s.

Q. And what type of a situation was it that you
encamtered him?

A. I attended a mine safety and rescue training
that the Buresu of Mines put cn up at his mine.

Q.  After meeting him an that cccasion, did yoa
qubsequently go into husiness with him?

A, Yes. Uhelmh. We formed a mining corparation.

Q. And did you invest manay in the mining
oarporatien?

A, I--

MR. TAXAY: Cbjectin, Yorr Honor. That is a
leading questicn.
THE GURT: It is leading. I will sustain it

as to the fom of the question.
BY MR. HOYT:

Q.  With regard to the business, wat was your
role in the husinesa?

A. 1 did some of the assessment work and put same
mining claims that I owned into the conpany.

O OOURT REPORTING (208) 464-6309
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runcrs as to what Mr. Swisher has been doing since your

last contact with him?
MR. TAXAY: Objecticn, Your Homor. Ruamrs?
THE OOURT: Sustained.
MR. NGIAN: Could we -- we can't approach?
THE QCURT: I dm't think so.

BY MR. HOXT:

Q.  Llet me just ask this: Is yoxr knowledge of
what Mr. Swisher has been doing based upan your contacts
in the comumity with cther perscns?

A. Yes.

Q. And is your cpinion of him formed by the
information you have received fram your omtacts in the
camumity?

A, Yes, sir.

MR, HWT: No further questions.

THE QOURT: Amything further, Mr. Taxay?

MR. TAXAY: No, Your Hoenor.

THE QUURT: Very well. Mr. Alm, you are
excused. Thank you.

MR. HOYT: At this time, Yaxr Hxor,
Mr. Hinkson would eall Mr. Del Houger.

THE CCURT: Mr. Houger, would you step forward
and be sworm, six?

THE COURTROCH CLERK: If you wauld, raise yaxr

QW CURT REPCRIING (208) 484-6309
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that computer screen there.

THE WIDNESS: Yes, sir. Thark you.

BY MR. HOYT:

Q.  Mr. Houger, I would agk you if you can
identify Bxhihit C-1?

A. Yes, I can.

Q. Wt is that?

A. ‘Tt is the mineral water containerg with the
separate, individual minerals at the WatexOz factoxry.

Q. Ad what is your jab title cr description at
RatexOz?

A. I am the plant manager, as well as the
proaurement cfficer,

MR, HOYT: And I would ask you to identify --
let's see. Let’s just go with C-1. We will nove the
aduission of C-1, Your Homer.

THE CCURT: Any cbjectim?

MR, TARAY: Nmber ame, lack of fomdation;
and, two, relevance.

THE COURT: I am going to overrule the
chjection cn foundation, kit I will admit it for the
lindted paxpose of allowing the witness to illustrate
his testimony.

(vhereupon, Defendant’s Exhibit No. C-1 was
received in evidence for illustrative purposes.)
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right hard, please.

.
DELBERT R. HXGER,
having been called, sworn, testified as follows:

THE QURTROOM CLERK: Thank you. Please take
the stand. If you would, state your name and spell your
last name for the record, please.

THE WITNESS: My name is Delbert R. Houger,
H-o-u-g-e-r. I have an alias of Del, D-e-1.

THE CCURTROOM CLERK: Thank you, six.

DIRECT BXAMINATION
BY MR. HOYT:
Q.  Mr. Hager, where do you live?
A. I live in Grapgeville, Idalo.
Q.  And by whom are you enployed?
A. I am enployed by WatexCz,
MR, HYT: Your Hor, ney we -~ let’s see.
THE COURT: Do you want the lights dimmed?
MR. HOYT: May we have the lighrs dimmed,
please?
THE COURT: Sure,
MR. HOYT: Let me tumn this off add present
Bxhibit C-1.
THE QURT: Mr. Hager, that should cane up an

ONA COURT REPORTING (208) 484-6309

1583
MR. HNT: May I publish to the juy?

THE CCURT: You may.
BY MR. HOYT:

Q. Can you explain to the jury what is going o
in Bxhibit C-1, what the cbjects ave in that phetograph?
A. The cntainers each have a separate mineral.
The cne clogest to you that stands cut on the tep is

potasgium.

The lab pecple wake the mineral water. The
oontainer has R.Q. water put in it and a certain amumt
of minerals, each mineral in there, to hring the
apprepriate parts per million in there.

Q. Wold you please explain to the jury what R.O.
water io?

MR, TAXAY: Cljection, Yo Honor.

THE QURT: I mean, he has testified to it. I
wauld like the jury to undexstand what the texm means.
Overzuled.

THE WIDNESS: The R.O. water -- the water
cares aut of the spring; and, by yeverse osmogis, it is
cleaned and purified so that everything ias taken cut of
there.

BY MR. HOYT:
Q. Let me show you what has been marked as
exhibit --

Q% COURT REPORTING (208) 484-6309




W O ® g N s W N e

kR E B

14

16
17
18
19
20
21

23
24

W Om® d W e W N

HBRERNBEELSRGEEEERES

1584
THE QUURT: Before we do that, let me see if I

can help here. Do you then call it R.O. water after it
has been purified, Mr. Houger?

THE WITNESS: Yes, sir.

THE QCURT: All right. Thark you.

MR. HOYT: Thark you, Yor Hoanex.

Q. I would like to show the witness now what has
been marked as Bxhibit C-9. Can you identify Exhibit
C-9 for us, please?

A. Yes, sir. That is a cleaning room with the
bettle machine that is inside of that.

MR. HOYT: How does the mineral -- well, let's
do this first. Let me offer C-9.

MR. TAXAY: Sane relevance dbjection.

THE GXRT: I will admit it for the limited
ppose of jllustrating his epinien.

(hereupon, Defendant’s Bihibit No. C-9 was
roceived in evidence for illustrative purpoases.)

MR, HXYT: May I publish to the jury, Yo
Henox?

THE COURT: You tay.
BY MR. HOYT:

Q. Al right. And how does the mineral water get
fram the larger vat depicted in C-1 into the hottle room

area?

Q¥R COURT REFCRIING (208) 484-6309
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MR. HWT: Yo Haer, we would move the

admiasion of Exhibit C-12.

MR. TAXAY: Save cbjection.

THE GURT: I will admit C-12. As the conxt
recalls, this was also the gubject of testimony by cne
of the Govenment’s witnesses, if memory serves
corvectly.

MR. HOYT: It wags, Yo Hoar.

THE COURT: It is admitted. You may publish
it.

(Whereupon, Defendant’s Bxhibit No. C-12 was
roceived in evidencs.)

MR, HOYT: Thank you, Yoo Honer.

Q. How, you menticned a marent ago, before we
published it to the jury, that there was a tark. Do you
gsee the green arxcw? Is that pointing to the tank that
yau are referring to?

A, Yes, sir.

Q. That's where the R.O. water is stared?

A. Yes, sir.
Q. And that creates a gravity flow?
A, Yes.

Q. And then, over here, where the green arrow is,
is that sarething you have previcusly deseribed?
A. Yes, sir. That’s axr cleaning roam, with the

Q0 COURT REPORTING (208) 484-6309
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A. We have an inch-and-a-half hose that we

camect to the vat, with a tank, and then it is
camected cn the back side. #hat you're locking at --
it goes thraxh a U.V. system, a caple of filter
systems, ard then into the white tank on top that ym
can see.

Then, fram there, it's measured, hased upen
the way we set it up with the conputer, to either nm in
a pint or quart or it can actually nm into a gallen
catainer, several at a time.

Q. I'm using a pointer now. 1Is this the tank
that you are referring to?

A. Yes, sir,

Q. All right. Now, I would like to show you viat
has been marked as Exhibit C-12. Cn you identify that
for us, please, Mr. Hougex?

A. Yes, sir.

Q. What is that?

A. The yellow otainer on tep is the storage of
the R.0. water. In the stairs leading wp to that cther
cffice is the air amd water purifier room where we huild
the air and water purifying machines,

Q. Is thig a photograph of the intericr of the
WatexrCz factory?

A Yes, it is.

QR QUURT REPORTING (208) 484-6309
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machine in it.

Q.  All right. And are these the vats that we saw
in a picture earlier?

A. Yes, sir.

Q.  Now, yo talked about the stairs that were
leading up, What romm is it that is at the top of the
staire?

A. Tmt’s where we mmfactre ar air and water

purifier machines.
Q. Inside of this docx?
A. Yes.

Q. Just for crientation purposes, there are two
cpen doors down below that air and water parifying room.
My question is: wWhat's there?

A. That is arr kitchen facility in the first cne
a the left there.

Q. And in the area outgide of the pictwre -- it‘s
already been aduitted -- the lunch room and meeting roam
area, where is that located?

That would be to the right of that arrow.

Q. In the direction that the arrow is pointed?

A, Yes, sir.

Q.  Now, who in your boss at Watercz?

A.  Greg Towertan.

Q. How do you know him?

O OCURT REPORTING (208) 484-6309




W @ N N e W N

P RUBRBEREYEREGELEERE RS

W M NN AW N e

B B 5

14

16
17
18
19
20
21

8

24

1588
A, I hired him to wark in the Idaho Qamty Jail

when I was a jail commnder there,

Q. then were yau a jail conmmander at the Idaho
camty Jail?

A. 2000 and -- 2001 to 2003.
jailer, total, for eight years.

Q. Prior to working at the Idaho Comty Jail, had
you worked in -- what ccaupation did you have?

A, I'm retived fram the military, oW III.

Q. What xanch of the Army?

A.  Amy logistics, ruming warehauses, menaging
warehcuses.

Q. Did your training in the military assist you
in your work at Wateroz?

A. Yes, sir.

MR. TRXAY: Cljection. Cbjectimn. Relevance,
Yoxr Haxer.
THE COURT: Sustained.

BY MR. KNT:

Q. MNow, Mr. Houger, were you working for WaterOz
at the time of Mr, Bellen’n takeover in December of
20037

I warked as a

A. Yes, I was.
Q. Ard vio were the principal parties involved in
that takeover, to your kcwledge?

QW OOURT REFORTING (208) 484-6309
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THE COURT: ‘The cant has the same concemn

with regard to the amulative mature of the testimmy.
We are nct trying a treasan cagse here, and you do mot
need two witnesses to the crime.

For that reasan, I am geoing to sustain the
Govenrrment’s cbjection. This is anulative. I do ot
think we need to go into mere detail with regard to how
HaterOz products are made, sold, cr offered on the
Intermet. The Jwry has heard plenty of this.

Frankly, it is so nexgimally relevant to what
is at issue in this case that I really think we are
getting off en an irrelevant area that is not going to
help the jury an the issues that they are going to
wrestle with in assessing the quilt c immocence on the

MR. HOYT: May I make an offer of proof
briefly? The defendant offers that Mr. Houger would
testify that he was present when Mr. Bellm -- I'm
scxxy -- when Mr. Swisher and Mr. Birmingham were
together at that meeting.

He would 1like to testify that Mr. Birmingham
approached Mr, Swisher and indicated that, while it had
taken a year for them to get cmtrol, he was very
pleased that they had been akle to do so.

THE QXRT: That is camlative. We have

Q. GXRT REFORTING (208) 484-6309
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M. TRXAY: Cbjection. Iack of famdation.

THE QOURT: Sustained.

Let me see camsel at sidebar.

(Whereupon, tho following sidebar dlgcussion
wag held cutaide the presence of the Jury:)

MR. TRXAY: The Govermment has several
cbjectians. (ne, of comrse, is lack of foundation, just
in terms of the way the questioning is ruming, lut,
also, the amilative nature of this testimay.

As we spake earlier in ancther eaxlier
cbjection, there has been anple evidence con this subject
already.

To the extent defense wants to establish sare
kind cf lies an Mr. Bellan’s part, the evidence is there
for them to argue that. This is just amilative at this
point.

MR. HOYT: Your Honor, I thirnk we are encitled
to oxrcbaration. I recognize that the term
“amulative® is aut there, hut I think you need two
witnesses to establish a certain fact.

We will be very hrief an this point, and I am
about f£inished with this withess. I think he has
sarething to cffer cn the gubject of the takeover and
the cnspivacy between Mr. Bellen, Swisher, and
Birmingham, et cetera.

1589
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already had testimony frem Jerry smith to that effect.
The cbjection is sustained.

(Whareupon, the following proceedings were
held in open court, in the presence of the jury:)
BY MR. HOYT:

Q. As the plant warager, Mr. Houger, is the area
of the lab and the infarmation contained therein kept
separate fxan the pecple who work at WaterOz and the
general public?

MR. TAXAY: Cbjectim. hjecticen, Your Honee.
Relevance.

THE CCURT: Sustained.

MR. HOYT: May I be heard?

THR CURT: Mo. T think you have made your
recoyd an that point, camsel. My ruling ar sidebar
standa.

' MR, HOYT: If I might have a marent, Your

THE QURT: Swure,

MR. HOYT: No further questicns, Your Honor.

THE COURT: Croos-examinaticn?

MR. TRXAY: No questicna.

THE COURT: Very well. Mr. Houger, you may
otep down.

Gall your next witness.

1591
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MR, HVT: Your Haer, I dm't knew if he has

arrived yet; but our next witness cn the list is
Mr. Jam Hardirg.

THE QURT: Let’s call a different witness,

MR, HOYT: I just dm’t know. Can I just
check and gee?

Your Honor, aut of five witnesses, I am not
sure -- they were traveling same distance to get here.
It appears that the next five witnessea are not
available.

THE CCURT: You o not have anybody else to
call?

MR. HOYT: I dm't have amybody else to call
at this point.

THE CCURT: ladies and gentlemen, I think we
will take an early lunch hoxr then. Why don’t you plan
an being back heve at, let’s say, 1:00 o‘clock?

Have a nice lunch. Remember not to talk about
the case. Keep an open mind. Do not talk to amybody ar
allow anyone to talk with you shaut the matter. We will
ses you here at 1:00 o'clock.

(vhareupon, the followirg proceedings were
held cutoide the presence of the jury:)

MR. NCLAN: I have a krief matter, Your Honor.

THE COURT: Refare we get there, let me just

QR OOURT REFORTING (208) 484-6309
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waran. Whoever this was was with ancther woman. I

thought is it, like, a daghter or whatever; and I just
caaldn't figure aut if it was her or not.

The other thing is I didn’t gee them come in.
I know they were not there when I arrived because we
staxted at 6:00.

And, you kew, I just said "Ch, my. 1Is this
her?*

Ard this moming, I'mstill locking, I an't
say whether it was her or not. She has a vexy similar
appearance.

You knew, if she had seen me, I dn't think
she wauld have gtayed theve. If I had geen her, I
certainly would have dane sarething to --

THE OOURT: You didn’t have any conract with
hex?

MR. NOLRN: Ch, no catact at all. It's just
that she was in the table next to us and could have
overheard my coversations, It was a laud xestanant,
hat she caild have overheard cversations.

THE COURT: We can do this, if you would like.
I can have M3, Lengotreet bring her qit hefare we bring
in the rest of the jury and sinply ask her if she saw
you at a restmnant last night and if she overheard
anything you said to Mr. Rubin.

ONA OOURT REFORTING (208) 464-6309
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say that this is not going to ligpen again, I &n't

care if you have to have fifteen witnesses stacked wp in
the hallvay; we are not geing to run aut of witnesses
ard waste the tims of the jury and the cont.

MR. HAT: That was axr intention, to have
fifteen witnesses gtacked wp cut there.

THE GOURT: I wderstand. I want you to have
them available go this doesn’t happen again, day?

M. HXT: Cay.

THE QOURT: All right.

MR, NOLAN: Last night I went to dimmer about
6:00 o’clock with David Rubin of the Conmumity
Deferder’s Office. We had a very nice dimer. 1 cn't
remenber the nare of the restawant, but it was a very
nioe restaurant. I'm very careful when I go to places.

THE CCURT: You shoald be, in this oammity.
It’'s a smll town.

MR, NCLAN: I'm very aware of thac. We bad a
lovely dirner. At the end of the dirmer, I locked to
the tahle ahead of me -- we were upstairs -- and I saw
two pecple there and I saw a waman that locked like
Juror Narber 11. And I locked at her and I coddn’t --
I culdn’t -- ane fram --

THE QXRT: M. Palmecbo?

MR. NCLAN: Yes. And she wag with ancther

QWA COURT REPORTING (208) 484-6309
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MR. NCIAN: That wauld be fine, I'm scxxy.

It didn‘t happen until the end of the meal. I'mnct
gure it wao her.

THE COURT: Mr. Nolan, I have had the sae
ocnversation with my cant staff, when we go aut for
weals, about being very, very careful about not talking
abaut the case because, in a town of 50,000 pecple, you
never Know who may be seated at the next table.

MR. NCLAN: Right.

THE COURT: 1 appreciate your bringing it to
the coaxt’s attentia.

M3, Lengotreet, we will have Ms. Palmedo come
ai just kriefly befare we hring the jury in at 1:00
ofclack.

Anything else?

We will be in recess until 1:00.

{Ianch recess.)

THE QURT: Why dn't you keing in
Ms, Palmedo?

Mr. Nolan, did you get the name of tiat
restanant, by any chance, fram Mr. Rubin?

MR. NOLAN: No.

THE QCURT: That’s all right. I will just ask
her if she had dimmer at a Boise restarant.

MR. NOLAN: On Eighth Street.

Q0 OOURT REFCRTING (208) 484-6309
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(Whereupon, the following proceedings were 15%

held in the presence of Trial Juror Palmeds:)

THE CCURT: Ms. Palmedo, I have a questimn for
you. Did you happen to have dirmer last night at a
Boise restanant?

IRIAL JURCR PALMEDO: Yes.

THE COURT: Did you see Mr. Nolan?

TRIAL JURCR PALMEDO: Yes, I did.

THE QCURT: Did you hear any of the
ccrversation he was having?

TRIAL JURCR PALMEDO: HNo.

THE COURT: That is all we needed to Jkaww.
Thank you very ntich.

TRIAL JURCR PALMEDO: diay.

(vhereupon, Trial Jurcr Palmedo was ecocused
frem the courtyoom; and the following proceedings were
hald outside the presence of all trial jurcrn:)

THE CURT: Good eye, Mr. Nolan. Thank you
for bringing that to the comt’s attentim.

For the record, I find that there is no
potential that the jurer heard anything she should not
have heard and there is no prejudice to the defendant.

MR. NCIAN: Good. Nt cnly the defendant kut
I was concemed about anybedy who might have seen us and
any appearance of imprepriety.

QA COURT REFORTING (208) 484-6309
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MR. HOYT: My proffer is:

1. To give Mr. Farmer’s backgramd;

2. To give his backgramd related to
Mc. Hinksan;

3. That he has, since the tax cage, consulted
with water0z and is familiar with the econamic cadition
of the campany.

He axnmlted, specifically, as a financial
ensultant; and he can testify regarding the financial
oxdition and that it is a, quote, "cash cow.®

And so it wauld follow those lines. I mean,
it‘s clearly a part of cur defense in the case.

MR. SULLIVAN: I dm’t detect anything
relevant in that proffer to this case, Yo Honer.

THE QURT: Well, I haven’t heard amything. I
dn't think there is any doubt in the jury’s mind, based
wp the evidencs they have heard so far, that there are
substantial volures of sales at Wateroz.

I do not think we need to get into dollars and
cents, I think there is more than encugh evidence from
which you can argue to the jury that this is a valuable
business and to the extent that there is a bias on the
part of witnesses like Mr. Bellm and cthers to txy ard
push Mr. Hirksen aut of the control of that business, if
there is a financial incentive for them to do that.

O OXURT REFORTING (208) 484-6309
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THE QXRT: I see no prcblem with the fact

that you happened to have dimer at the sare restarant.
MR. NOLAN: Thark you.
THE COURT: Bring in the jury.
MR. KNT: Befcre you do, there is ane other

THE CURT: Yes. Sure.

MR. HOYT: Let me finish comsulting with
Mr. Nolan cne secand.

THE QURT: Take your time.

MR. MOLAN: I think that the matter that
Mr. Hoyt warts to bring up we can bring up at a recess
and nct delay the juxry. It is somewhat inpartant, kut
it doean't need to be dealt with right now.

THE QOURT: We will do it then at the
afternom recess.

MR, SULLIVAN: Yoxr Honor, I am scxxy.

THE COURT: That's all right.

MR. SULLIVAN: Oounsel infooms me the next
withess is Roy Farmer. I have read his transcript. He
testified in the tax case. There is absolutely nothing
in that tramseript that indicates to me that he has
anything relevant to say in this case, so I wauld
request ancther proffer.

THE QURT: What is your proffer, Mr. Hoyt?

OR OCURT REPCRTING (208) 484-6309
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AC this point, I do nct see that Mr. Faxmer is

adding anything.

MR. NOLAN: Oauld I just suggest to you that
the amomt of financial incentive is a relevant factor?
It wen’t take up a lot of time, but a range?

We have talked abaut even as much as you get
paid $8 an haux, smanhnn:'.. If we are talking abait a
millicn dollars a year or half million or sarething, I
mean, I think that's --

THE COURT: I think Mr. Nolan is probably
right if his testimany is limited to -- give me the
relevant pericd of time here. Would he have been
cmsulting at about the December 2003 time frame?

MR, NCLAN: His consulting started in May of
this year.

THE CURT: 20047

MR. HOYT: 2004. He did a lock back at the
records. He is aware of the fimancial candition thyagh
the relevant pexiod,

THE QOURT: He will be able to testify what
the profits of the omnpany were in 20037

MR. HONT: Yes.

THE GURT: I will permit the testimexy to
that extent, if we can keep Mr. Fammer that short.

Al right. Bring in the jury.

OR CXRT REFORTING (208) 484-6309
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Cn we twrn the witness’s screen off?

THE QXRTROM CQLERK: It‘s the same thing
you've get.

THR CURT: It is showing samething that I
day't think is evidence.

MR. HYT: How could we twxn -~

MR, NOL2N: I will twmn it off. It's off.

THE COURT: Tharnk you, Mr. Nolan.

(vhereupen, the following proceedings were
hald in the presence of the juxy:)

THE CDURT: Mr. Hoyt, are you ready to call
yor next witness?

MR. IDYT: We are. We waild call Mr. Roy
Faamer,

THE COURT: Very well.

MR. HOYT: Step farward and be sworn.

e
ROY A. PARER IO,

having been called, sworn, testified as follows:

THE COURTROCM (LERK: Tharnk you. Please take
the stand.

THE COURTROOM CIERK: If you wauld, state yan
full name and spell your last name for the reccrd.

THE WITNESS: Roy A. Faxmer II. The last nxme
is spelled F-a-r-m-e-r.

QR COURT REPCRTING (208) 484-6309
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time, I have been doing financial consulting for a

variety of husinesses in marketing and sales and
£inancial mnagament and come basic accowmting work.

I started my own capany -- several of my own
carpanies. The last ane I started was in the late ‘80s.
I tock it public in 1994. I got listed cn MASDMD.

I was the chief financial officer of that
axrpanty and then, ultimately, the chief executive
officer of the holding conpany. And since that time, I
have contimed to work in that area.

I wark now with a conpany aut of Los Angeles,
a 75-year-old financial capany called Marshall and
Stevens., It has nine offices throughout the comtry.

THE COURT: Two things: one, slow down so the
cant repcrter can get everything you are saying; and,
two, wait far Mr. Hoyt to ask you ancther question.
day?

THB WITINESS: Ckay.

THE CURT: That is encugh backgramd.

BY MR, HNYT:

Q. Mr. Farmer, just to get the stage here, have
you worked with turn-arands of ccnpanies that have had
financial problems?

A. I have.

Q.  And specifically, have you met Mr. Hinksan
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THE COURTROCH CIERK: Thank you.

DIRECT EXAMINATION
BY MR. HOYT:

Q.-  Good aftermocn, Mr. Famer,

A. Good afternoan.

Q.  Where do you live?

A. I live in vhitebird, Idaho.

Q. Ad do you live in ton or samesbere else?

A,  No. I live cut of town; and I have same rural
property, a cattle ranch.

Q. And do you have any kaderamnd in the
firancial world?

A, Yes, I do.

Q. Can you kriefly tell the jury about that?

A. Yes. I have an Associate’s Degree in husiness
and finance, a Bachelor's Degree in husiness and
finance. I did my Master's work for an M.B.A. in
finsmce.

I started ot working for an investment
barking firm in Califcrnia. We were, hasically, a
billicn-dollars-in-sales ompany. I rose to the level
of a senicr vice president and then president of ane of
the cperating divisiens.

Since that -~ during that time and since that

QA OURT REFORTING (208) 484-6309
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befcre?

A. I have.

Q. And under what oontext?

A.  He ard his family moved into the QGrangeville
area. My fanily and I were already there. One of
David's daghters is the same age as e of my
daghters. And I dm't recll exactly where we first
met.

I think we were maybe at, like, a chaach
picnic ar a darch activity; and cur daughters were
pretty active together. So I met him there ard at
varicus cther times after that, going back probably into
the late --

THE OOURT: That is enaugh, Mr. Farmer, Wait
far the next queaticn.

BY MR, HOYT:

Q.  #hen would that have been?

A. Abcut 1998, 1999.

Q. Anxd gince that time, have you kept p sam
caxtact with Mr. Hinkson?

A.  Yes., We have ceen him aramd. We have -- I
have been to his hove. Our daghrers have been in
variaus activities and canch finctions.

Q.  During the pericd of ‘99 wp wntil 2004, did
there cane a Cime when you were asked by Me. Hinkean's

Q0 COURT REFCRITNG (208) 484-6309
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farher to lock into the finances of the husiness,

Watexoz?

A There was,

Q. And approdmately when was that?

A.  In the Mpril, May time frame of 2004.

Q. Ard as a result of that, were ym able to lock
at the financial records of WatexOz for the period of
2000 tlraugh 20042

Q. Up to that point?

A. Yes, @ to that point.

Q.  Were you, in fact, hirved as a consultant by
WatexOz to provide financial comsulting sexvices?

A. I was.

Q. Now, can you describe far the juxy the
relative income of WatexCz, the margin, and the
financial candition of the conpany as you saw it when
you were hired as a consultant?

THE COURT: Just a mimute Mr. Faxmer.

MR, SULLIVAN: I cbject, Yoxr Honer, under
Rule 1006, Rule 16, 702, 703, and 704.

THE QURT: Let me see camsel at sidebar.

(vheroupen, the following sidsbar dlscussicn
wag held cutside the presence of the juryt)

THE COURT: Mr. Hoyt, I am assuming that the
dafense engaged in reciprocal discovery, as the caxt’s

QO OOURT REFORTING (200) 484-6309
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purposes of rendering an opinion kut, rather, for

testifying to his own perscmal and direct kmowledge of
the financdial condition of the carpany.

THE COURT: The caxt misopcke when it used
the word *cpinin.” The rule is quite clear if a
witness is going to offer sumary testimmy, which is
vhat you are about to ask him, in terms of what the
total groao pales of the oopany were and what the
profits were, that the cther side in entitled to see the
underlying reccrds cn which the witness’s sumary
testimery is kased.

If you have ot provided thoee reods to the
United States under your reciprocal discovexry
chligation, I will not permit Mr. Faxrmer to testify to a
[nmRry.

MR. HOYT: Your Haxr, those docurents wexe
provided for that relevant time pericd. The Goverment
happens to have all of those records that weze taken by
the Govenmment in the raid ad in the tax case. They
have all of that infermation.

MR. SULLIVAN: I don’t know that that‘s so,
Your Honor. Mr. Hoyt is, dwicusly, referring to the
prosearting agents of the tax case.

That deesn’t put e n notice that I should
review thousands of pages of docurents because they are

OR COURT REPORTING (208) 484-6303
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cxders centenplated. Is that noc the case, with regard

to Mr, Famer and the evidence cn which he is relying in
giving the cpinicns that he is about to give?

MR, RYT: I dn‘t thirnk he is going to render
an cpinicn. I thirk he is going to testify in direct
testimny as to what his cbhservations were and what his
Ynowledge is of the coapany. I &'t think he is going
to rexder an cpinien, per ge.

M. SULLIVAN: Your Honar, he is going to
render an cpinin kased upan his examination of the
bocks and reccrds of Watexoz.

Those bocks and records ohould have been
provided to the Government for examimation because,
basically, he is testifying to a sumary of the
volumincus writings, recordings, et cetera, under Rule
1006.

I d&n't believe that he ahould have been
noticed a8 an epext in this area who could render an
cpinion based vpen an examination such as he says he has
perfamed. Rule 16 would have required keth., They were
ot movided.

THE QURT: That was ny question.

MR, SULLIVAN: Yes.

MR. HYT: I agree, Your Honor, that they weze
mt provided. However, it is nct being offered for the

O OOURT REPORTING (208) 484-6309
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goirg to ask this witness about those doamments. I have

nct done so. I didn‘t kiew to do so, I dm't know that
these docurents even exist, for that matter.

THE GURT: All right. Here is what I am
going to do. Because I do find that there has been a
viclatim of the reciprocal discovery chligations under
Rule 16, I am going to permit Mr. Farmer to testify that
the husiness was profitable. But beyond thak, I am not
going to allow him to get into any greater detail.

MR, NOEAN: Can we get the reccrds delivered
to the Govermrent befcre we close the defense case so
that they can take a lock at the tax returns and cthex
records that the husiness has?

I think that -- well, X‘m not sure this is a
sumexy witness in that respect. If he knows about the
mature of the husiness, in texws of it generally has
this kind of prefit margin -- the Goverrment got into
these questions an direct eamination -- I'm scxry -- an
cross-ecrimtion -~ I'm scrry -- divect examimation in
their case in chief, how mxch different itams cost to
kuild, I think they were dealing with a particular
device, what the cost to huild it was, what the cost of
the parts were, what it sold for -- they got into that
infomstiom and that was the same kind because those
pecple just loppenad to know because they wexked cn

OR OXRI' REPORTTNG (208) 484-6309
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THE CCURT: Well, that testimomy dealt with,
as I recall, the axygenater -- or the ozone gensrator.
This is a very different cquestiom.

This is a witness who is going to testify to
the overall profitability of the campany and give a
aummary onclusion in gress figures as to what thoee
nabars are.

The court has ruled, and I am going to stand
by that ruling.

MR. SULLIVAN: I have an additional groud to
aduitting testimeny that it was profitable, I think the
reasn that testimony is sought is to, again, give a
basis for an argument that all would try to take the
property becuse it’s profitable.

The flaw in that logic is they can‘'t show, at
least thraugh this witness, that Bellon, et al., knew
that the cmpany was profitable. They have to make a
lagical camection there befare this beooqmes relevant,

THE COURT: As I say, wnder 608(b), this is
cleaxrly a collateral area. I thirk it is relevant
encugh with regard to the motive that, if he establishes
that, based upn his review of the records, the cmpany
was profitable, that will give the defense enough in
crder make the argument to the jury.

QW QOURT REPORTING {(208) 484-6309
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to arrive at what is known as met incame ar net margin

for the cmpany.
THE GOURT: Mr. Hoyt, I will allow you to ask
a leading question to elicit the answer that the cont
ruled you wauld be permitted to elicit.
BY MR. HOYT:
Q.  Based ypon that informmtion, did you determine
vhether the carpany was profitable?
A. Yes, it was.
0. Did you have any recomendations far the
ampany to take it more profitable?
MR, SULLIVAN: Cbjection, Your Honer.
THE CCURT: That is not relevant, oaumsel.
Sustained.
MR. HOYT: One mament, please, Your Honor.
MR. NCIAN: Thank you.
MR. HOYT: Thank you, Yo Hoaner.  No nore
questims.
THE COURT: Vexy well. Cross-esamination?
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held in open court, in the presance of the jury:)
BY MR. HOYT:

Q. Now, in your review of the reoords -- in yaur
review of the conpany, did you feel that it was being
run in the wost efficient marmer?

A, No, I--

MR. SULLIVAN: Cbject, Yamxr Horor.
Irvelevant.

THE COURT: Sustained.
BY MR. HOYT:

Q. Did you have soms reccrmendations as to how

the carpany could be run nore efficiently?
MR. SULLIVAN: Same cbjecticon.
THE CCURT: Sustained. Same ruling.
BY MR. HOYT:

Q. In your review of the records, did you
determine whether cr- not the conpany was profitable?

A. I did.

Q. day. What was that determination based an?

A. A review of the fimancial infermation that was
cmpiled, including the chedts and imvoices that were
written, allowing yo to figure cut what the cost of
goods sold were and the general administrative expenses,

Q0. COURT REPCRTING (208) 4084-6309
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CR0O388 BXAMINATION

BY MR. SULLIVAN:

Q. Goed aftezmomn, sir.

A. Good afternoan.

Q. You say that Mr. Roland Rinksen asked you to
oondwct this eamination?

A, He did.

Q.  He is the father of David Hinksan; correct?
A, Yes.

Q. Md you oonducted this eemination last yeax?
A. Yes.

Q.  sStarting when?

A.  Abat May of 2004.

Q. Al hor lag did it take you to conduct the

procedures of examining the bocks and reccrds? Is that
a --

A. Several mrths. I think I finished moot of
ths work abaxt September ar Octcber.

Q. Wald yor examination have included handreds
of docments?

A. It wauld have included the sance -- the
ompilation of hindreds of doamerts.

Q. And that tock you -- I'm saxxy -- how many
renths?

A.  Well, I didn't work full time at jt; but there

QW COURT REFORTING (208) 484-6309
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were cther assignments. It was abaut, I quess, faxr ar

five mnths,

Q.  Now, was the examination conducted becouse the
renagenent of the conpany didn‘t know whether the
oapany was profitable or not?

A. I &n’'t believe that that was the wctivation,

Q. Do you know whether they knew whether or not
the copany was profitable?

A, I believe they did Jmow.

Q. Did they Jnow to anty detail or degree?

A. I wouldn’t know about that.

Q. o was moaging the carpany in 20042

A. Mr. Greg Towertcn, the general manager of the
cpany .

Q. Do you Jnow his kackgraumd?

A. I think so. A good part of it,

Q. Yai knew that he didn’t have any backgqramd in
rumning a business; ccxyect?

A. I did know that.

Q. Did you thirk that he didn't really Jnow wat
was going on in his own business -- or in this husiness,
rathm?

A. At the time frame you are referring to in May,
he was just recently mede the general wanager. And

Q% OXRT REPCRTING (208) 484-6309
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REDIREBECT BXAMINATION

BY MR. HOYT:

Q. Mr. Farmer, given the fact that you caxbicted
your examination for approximately fawxr cr five
maxths -- Octcber, Novenber Decarber -- let‘s see --
fran May through appradmately Septenber of ‘04, what
did you find with reference to the profitability of the
carpany?

MR. SULLIVAN: Cbject, Your Honor, based on --
THE COURT: Sustained.
BY MR. HOYT:

Q. A in yoor examination of the recoxds of the
capanty, did you feel that there were -- and that was --
you said you examined hmdreds of doaaents for that
papese; is that coxrect?

A. Yes.

Q. hnd did you £ind that the cpany could be
better mamged if certain practices were adopted?

MR. SULLIVAN: I cbject.
THE COURT: It is oot relevant. Sustained.
BY MR. HAYT:
Q. How profitable was the cavpany?
MR. SULLIVAN: I cbject.
THE QCURT: I have already ruled an that,
Sustained.
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pricr to that, he was denied access to the bocks -- same

of the bocks and reccrds. It wasn't his job, and he was
not given the reins of the conpany to menage.

Q. Yas there some foarmer or pricr management?

A. Yes, there were.

Q. Do you know whether they were aware of the
prefitability of the cmpany?

A, I dn't. I asoume Mr. Hinkson would, hut the
cther pecple that were involved -- I never have met
them,

Q.  So you dm't know whether they knew or didn’t
know abaut the profitability, or lack thereof, of the
ompany’?

A, I wouldn't know.

MR. SULLIVAN: Ncthing else, Your Honcr.

THE CCURT: Mr. Hoyt, amything furthex?

MR, HOYT: I believe same thingo have been
cpened up.

THE CURT: Let ne hear questions cn redirect.

QA COURT REFORTING (208) 464-6309
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MR. HOYT: One mment, please, Yax Haxr.

THE CCURT: Qertainly.

MR. HYT: Yo Hoer, no more questions.

THE COURT: Very well. May the witness be
excused?

MR. SULLIVAN: I have no questicns, Yoxr

THE CCURT: Tharnk you, Mr. Fammer. You are

Your next witness?

MR. HO¥T: Call Fay Hinkson.

THE CCURT: Mrs. Hinksan, would you step
farward, please, to be swan?

THE COURTROCM CLERK: Please raise your right
hand.

.“ew
FAY K. HINKSCN,
having bean called, owomm, testified as follown:

THE CCURTROCM CIERK: Thark you. Please take
the stand. Please state your name and gpell your last
nare for the recced.

THE WITNESS: My name is Fay K. Hirksan,
H-i-n-k-s-c-n.

QNA COURT REPORTING (208) 484-6309
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DIRBECT BXAMINATION

BY MR. HNYT:
Q.  Good aftermon, Mrs. Hinksan.
Good aftermoon.
And where do you live?
I live in Qray, Colcrado.
And is that a large ar a smll comumity?
It's a omll commmity of about 800 pecple.
Anxd vhere did you raise yorr family?
We moved to Quray, Colarado, abaut 34 years
ago. 50 most of the time there.
Q. Npraximately how cld was yor son David when
you woved there?
A. I thirnk he was about thirteen or foxteen.
Q.  Now, David, who is the defendant in this case,
is yarr sen, is he not?
A.  He is the adldest of axr fax children.
Q. A ave all four of your children alive today?
A. No, We lest a son befare his 20th birthday.
Q.  Now, Mrs. Hinkoon, can you hriefly deseribe
for me what David was like growing wp in Quay,
Oolarado?
MR. TAXAY: Cbjection, Your Haxr. Relevanoe.
THE COURT: I will allow it.
THE WITNESS: David lacked social skills that

PO PO PpoOY
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A.  He joined the Jrmy -- the Navy when he was

seventeen, A then, in the Navy, he received his GED.
And 80 he got his cextificate of gradumtion through GED.

Q. Was there a military oonflict going on at the
time he joined the Navy?

MR. TAXAY: Cbjection. Relevance.

THE (OURT: Sustained.

BY MR. HOYT:
Q. Do you know what year it was that he joined
the Navy?

MR, TAXAY: Same cbjecticn.

THE COURT: I will allow that,

THE WITNESS: Well, I'm nct suxe. Well, he
was seventeen. I will have to figuwe it aur, I guess.
Since he was seventeen and he was baxn in ‘56 -~
BY MR. HOYT:

Q.  Wauld that have been about 19737

A. 1973, yes.

Q. Ard yeferring to the Navy, approcdmately how
leng was he in the Navy?

A Abaut eighteen months. The Kerean War ended
about that time, and co he received an early release.

MR, TRXAY: Cbjection. Nan-respansive.

THE COURT: Sustained.
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started showing up early an in his life; and, becmse of

that, he was picked on by his peers and made fun of
becmise he was different fram the other children.

MR, TAXAY: Cbjection, Your Honar.
Nen-respansive.,

THE QXRT: I will sustain that. The jury
will disregard the answer.

Mrs. Hinkoon, you have to answer the question
that Mr. Hoyt asks you.

Do you wank to try to repirase your question,
camsel?

MR. HOYT: Thark you, Your Haxr.

Q. Mro. Hinkson, tell me about what interests
David had when he was growing wp.

A.  He was very interested in things that had to
do with science. And as a young child, he asked for a
chemistry set; and we gave him ane and a little shop and
an apron that he used to play scientist.

Q.  Has he followed that thraugh in his adilt
years?

A.  Yes. He started experimenting with all kinds
of products; and, prabably, WatexOz is a result of his
interest in this area.

Q. let’s see. Did he actually graduate fram high
school ?

QA OOURT REPORTING (208) 484-6309
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BY MR. HOYT:

Q. 1973, dday. You gaid eighteen manths.

Mrs. Hinkson, did he retum to Quay, Colarado, after he
cave ait of the Navy?

A. Yes,

Q. Do you know what job he had, what area he
served in in the Navy?

A.  He vas a heliccpter wechanic. He sexviced the
heliccpters.

Q. i, Ms. Hinkson, when he came hame to Quray,
Colorado, what activity ar what ocapation did he pick
up then?

A. He started a kusiness with his two kxothera,
ruming a service station and a wredeer for the
camumity, the camty.

Q. A then, at sawe point, did he marry Marie
Hinksen?

Yes.
And did he move to las Vegas?

A. Yes. They moved to Las Vegas.

MR. HOYT: Now, if we could have an adjustment
in the lights, please, I wculd like to chow a few
photoqraphs ad have the witness identify them.

THE CCURT: Well, let’s have her identify them
first, before we display them.

©
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MR. NOLAN: I'm just trying to get the --

THE QURT: Ckay, fine. Thank you, caumnsel.
MR. NOLAN: I hope this doesn't came up n the

THE COURT: All right.

MR. NOLAN: Good. I did that right,

THE CCURT: Nicely dme, Mr. Nolan.

MR, NOLAN: Thank you.

MR. HOYT: ALl right. Your Hoer, I think we
are ready to proceed.

THE QOURT: Go ahead, Mr. Hoyt.
BY MR. HOYT:

Q.  Mrs. Hinksan, you have before you an the
screen what has been marked as Defendant’s BExhibit A-1.
Can you identify that for me, please?

A. Yes., That’'s a family picture of axr entire
family.

Q. And spproximately what year would that have
been taken?

A, *66, abaut.

Q. where were you living at that time?

A, Well, I think we wexre still living in Leng
Beach, Califamia.

MR. HOYT: And, Your Honor, we would ask to
wove the adnissian of A-1 and ask to publish to the

QW OOURT REFORTING (208) 484-6309
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THE QUURT: Vexy well.

BY MR. HOYT:
Q. Tharnk you. And, Ms. Hinkson, can you identify
Exhibit A-7 for us, please?
A. It’s a picoure of David and his family in
1992.
MR. HOYT: Move the admissien of A-7.
MR. TAXAY: No chjection.
THE OOURT: Very well. Bxhibit A-7 is
adundtted,
(Whereupon, Defendant’s Bxhibit No. A-7 was
roceived in evidenco.)
MR. HO¥T: If I may publish, Yoxr Hawx?
THE CCURT:  You may.
BY MR. HOYT:
Q.  And David, cbvicusly, is in the back row
there; ip thar right?
A. Yes.
Q. A that wauld be his wife, his ex-wife,
Marie?
A, Yes.
Q.  And then the four individuials depicted, the
children in the foreground, those are his children?
A, Yes.
Q.  And does he have ancther child?
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Jury.

THE COURT: ANy cyjection, Mr. Taxay?

MR. TAXAY: Relevance.

THE COURT: I am going to allow this e,
I thirk we are going to limit the family photapraphs to
e or two.

MR, HYT: Thank you, Your Honor.

THE CCURT: Very well.

MR. HYT: May I puklish?

THE GOURT: You may. A-1 is admitted.

(vhereupon, Defendant’s Bxhibit No. A-1l wvas
roceived in evidence.)

BY MR. HOYT:

Q.  Axd, Ms. Hinkscn, you have indicated this is a
famdly picture. I am guing to -- I am going to try,
with an arrow -- the persm, the child depicted
inmediately to your left where the green arrow is, wauld
that be David?

Yes, That‘s David, our oldest child.

Q.  Approximetely what age was he at that time?

A.  He locks like he was about ten.

MR. HONT: All right. Now, let‘s see if we
aan just lock at ancther exhibit here. If it please the
caxt, I wauld like to show to the witness what has been
warked as Exhibit A-7.

o
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A. Yes. There was cne mere born after this

picture was taken,

Q. Good, New, Mrs. Hinkson, where was this
photogragh taken, to the best of younr knowledge?

A.  In Grangeville.

Q. A vhat year did bhe nove to Grargeville?

A.  Oh, this couldn’t have been -- he didn’t move
to Grangeville in ‘92, did he? I dm’t -- let’s see.
When did he move from Las Vegas to Grangeville? About
1994 cr '95, I think. So this might have been taken
when he was still living in Nevada. I‘m ot sure.

Q. All right. And referring, now, to the time
that he lived in Nevada, can you tell the jury, kriefly,
what kusiness he was engaged in there?

A.  That's where he started experimenting with his
charicals and his health prodicts. He also had a
landry facility where he did bedspreads for the
caginca, and he was a docewmn for ane of the casince.

Q. And did he come up with sarme inventive new
cleaning products to clean the bedspreads of the
casinos?

A, Yes, he did.

MR. TRXAY: Cbjection.
THE (CURT: Sustained. The jury will
disregard the question and the answer,

QR COURT REFORTING (208) 484-6309
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politics up in the Grangeville area?

MR. TAXAY: Objection. Relevanee.

THE CURT: I will permit that question, if
she knows.

THE WITNESS: Well, yes, he did. Cm I say
what he did?

THE COURT: That is the answer. MNow let
M. Hoyt ask another question,

MR. TRXAY: We wauld also cbject an the
gramds of fandation. Lack of famdatim.

THE QURT: I will overrule it an famdatim.
BY MR. HOYT:

Q.  All right. Wt politics did he get involved
in in the Grargeville area?

A.  He got involved in trying to get Dermis Albers
fram being re-elected for prosecuting attamey, for
prosecutar, for DA. A letter came to his attentian.

THE CCURT: I think that is the answer.
Next questicn, Mr. Hoyt?
EY MR. HAT:

Q. ALl right. Now, have you followed your oom's
career in the WaterOz kusiness up in the Grangeville
avea?

A. Yes.

Q. And could you describe for the jury how his

QW COURT REPORTING (208) 484-6303
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THE WTINESS: No, never.

THE QOURT: Mrs. Hinksan?
BY MR. HOYT:

Q. And, Mrs. Hinkson, was David prane to sharing
with you his frustration with Dermis Alkers and cther
pecple that he was involved with legally?

A.  Ch, yes, all the time. David is very vezbal
about his feelings. His way of releasing his feelings
is to be verkal akaut them.

Q. 2And can you tell the jury what types of things
David would say to you when ha was expressing those
feelings?

MR. TRXAY: Cbjectiom.

THE COURT: Let me see camsel at sidekar.

(vhoareupon, the following gsidebar discusoion
wag hald outoide the prasonce of tha jury:)

THE CCURT: I allowed you to elicit the
cpinicn fram his wother that he has a peaceful nature.
You are now seeking to elicit, as I wnderstand your
questioing, hearsay as to what the defendant teld hin
tother about varicus thingo.

I do not know under what Rule of Evidence
that’s admigsible. I have given ymu a fair amamt of
lemay; but you ave pushing ic, Mr. Hoyt.

MR. NOL2N: If I can just have a mament? I
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business grew fram the time that he moved up there until

the pregent time?
MR. TRXAY: Cbjection. Famdatio.
THE COURT: Sustained.

BY MR. HOYT:

Q. Have you been in contact with your son
thraughout the years since he moved away from hane
initially -- I think you indicated -- to Las Vegas?

A.  ¢h, absolutely. I talk to him all the time
and visit him.

Q. And in any of thoce ontacts, has he indicated
to you any viclent tendencies?

A.  David has no violent --

M. TRQAY: Chjecticn.
THE COURT: Sustained.
BY MR. HOYT:

Q.  Have you ever known him to conmit any violent
act against ancther person?

A. No.

MR. TAXAY: Chjection.

THE QURT: I will permit that question and
the answer to stand.

THE WITNESS: Can I elaborate on thak, six?

THE GURT: No. That’'s enough. Wait for the
next question.

ONA COURT REFORTING (208) 484-6309

1631
dmn’t disagree with the caxt and I sppreciate -- we

appreciate that.

I think that his statements are nct hearsay as
to feelings about Albers. So if the questicn is, "What
&0 you renenber him saying about Dermis Albers?” and
there is any cther specific perscm -- hut I dm‘t think
there is -- I think that that would be as far as we
shauld be going.

THE CGURT: That is why I permitted the
question with regard to Albern. If you want to ask her
that question, I will permit it. Amything mcre general,
I think, is not permitted under the rules.

MR. TRXAY: So we are clear, Yo Hancr, what
questio are you going to permit?

THE OURT: You may ask hex if she had any
conversatioans with her son with regard to his feelingo
about Demnis Albers. That question I will pexmit.

MR, NOLAN: Will you allow him to say what he
said abaut Dermis Albers?

THE OURT: Yes.

MR, HOYT: what about the -- he i charged
with the fedoral cfficiale. Same queations with respect
to --

THE QURT: If she has relevanr testimcny with
regaxd to what he said about them, that is all right, as

ONA COURT REPCRTING (208) 484-6309
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DIRBCT BXAMINATION

BY MR. HOYT:

Q.  Good afternocn, Mr. Hinkson. Good aftermoon,
sir.

A. Goed afternon.

Q. Mr. Hinkscn, do you reside in Quray, Golarado,
with Fay Hinksen?

A. Yes, I do.

Q. What type of husiness are you engaged in
there?

A. I'm Chairman of the Board of the Hirksen
Develcpment Corporation and varicus other corporations.

Q.  And what type of huginess have you engaged in
thraghaut your lifetime?

A.  All types of husinesses have been rather
extensive. Probably, omsidering wy earlier years,
Hirksan -- I have always been self-enployed, pretty
mch,

1 did have a part-time job uwhen we first
started our husinesses. I have been into sales. I was
a distrilutcr for the Fulltex vacam cleaner cut of the
State cf Utah when I was going to college; and then,
later, I started my own omstruction cavpany.

I was a denolition contractor in Califermia,
in Lang Beach, Califormia, and then I became -- I became

Q% CURT REFORTING (208) 484-6309
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successful pecple; and I got involved with that,

Theye's a gentleman named Gecrge Mitzel who we went into
husiness with. He had lecot his -- he had been a
multi-rdllicmire. He lest most of his mrey hut he
still had --

THE QCURT: Mr. Hinksen, if you would, cmfine
your answer to the question. Wt kind of husinesses
did you and your sn engage in, just generally?

THE WITNESS: Yeah., I dm't know exactly how
to describe the husiness. diay. We develcped -- we
tock an a cleaning plant. That was e thing that we
did with the three of us, Gecxrge Mitzel, David, and I.
BY MR. HOYT:

Q.  Did he help manage an apartment kuilding for a
while there?

A. Yes. Ibdbmgltaum:y-mitaparm
house., He managed it.

Q. And did he nin a hare for the mentally
disabled?

A. He did, Earlier, in Mmtrese, Golarado, for
us. later, in Las Vegas, he did it an his aa.

Q. Are you aware of your son's movement into the
avea of mutritiomal health, minerals, and the making of
prodicts in that area?

A. Yes, ocertainly.
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a general bailding contracter there for a mnber of
yeaxs.

I alzo had sales arganizations. Very -- just
quite a nmercus amamt of things., I was the -- I guess
I shauld -- that -- as far as the husinesses we have
new?

Q. A has Hinkson Develcpment Ocwpany had any
relationship with cnstructing things for the City of
Qmay?

A. Yes. We installed the sewer system for the
City of curay. We demated it to them. It was net an
expensive daation. It was $40,000. We also domated --

MR, SULLIVAN: I chject to this testimxy,
Yaur Honor.

THE QOURT: Yes. I think this is enoxh
kackground, Mr. Hyt. Let’s move an.

BY MR. HOYT:

Q. Mr. Hinksan, you heard the testimmy of your
wife regarding David anxd his earlier years?

A, I wvas aut getting sare papers far you, so I
didn’t hear all of it,

Q.  Mr. Hinksem, if you could, describe for the
jury the kinds of lusiness activities, kxiefly, that ym
and your san David have engaged in together,

A, In Las Vegas, David had met same very

O OXURT REPORTING (208) 484-6309
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Q. At cne point in time, did your son suffer fxom

cancer?

A, Skin cancer.

Q.  Axd how did his skin cancer relate to the
products that he discovered?

A.. I think that's vhat got him really mtivated
and trying to uncover cures,

Q. A are you aware of the fact that, at scme
point in time, he started a husiness ealled WaterOz?

A. Yes, I am.

Q.  Ax where was he when he started that
husiness?

A He was in las Vegas when he first started, and
then he was developing quite a successful program and
was interested in locating aside of las Vegas. So he
then develcped it and started huilding and going in
earnest in the Grangeville area.

Q. Now, while in las Vegas, did you beccme aware
that he becare involved in sare palitical issues that he
was oancerned about?

A, Yesa, I am aare.

MR. SULLIVAN: Cijection, Yaur Honor.
Irxelevant .

THE QXURT:
will sustain it again.

T sustained that dbyjection, and I

OR OXRT REFORTING (208) 484-6309
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MR. HOYT: May we have a sidebar, please, Youxr

THE CCURT: Swure.

(Whereupon, the following sidebar discussicn
was held cutside the presence of the jury:)

THE OURT: If we are getting into the turtles
2l the leafleting, I have heard this testimxy before.
Unless you have came up with scmething new, I dm‘t see
how it is relevant to any of the issues in the case.

MR, HOYT: It’s extremely relevant, Your
Haxr, This is the essense of the case. This is how
this man relates when he feels that thexe has been
corpuption in govermment cr there has been sare other
preblem, such as Mr. Albers.

He attacks the prchlem with either same type
of a ot suit ar sare type of a public statement o,
as you say, the leafleting, distrikuting. This is the
mumer in which this man deals with things.

Now, whether he is peaceful ar nct and whether
pecple think he is peaceful is an cpinion. This is
proof of the mamer in which this men deals with life
ard its frustratiocns.

To deny us the gpportumity to present this
kind of evidence, to deny the cppartunity to present his

defense --

O\ COURT REFCRTING (208) 484-6309
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thirk we were in the middle of this sidebar with regaxd

to the dbjection by the Govermment to the relevance of
activities involving desert taxtles and leafleting in
lag Vegas abaut which the coxrt heard a great deal of

Go ahead, Mr. Nolan.

MR. NCLAN: Yes. I hepe this isn‘'t
inzpprepriate; ut I have a problem and that is that I
aogume pecple know everything I Jaww and I'm not very
gocd, in my office, at telling pecple what to & because
it just seemn so cbvicus tome. The cant has heaxd all
of thia.

e of the things -- and I talked about thio
in my cpening statement beczuse I felt it was important.
He sametimes forget that the jury hasn't necessarily
heard it at all.

In cther words, they heard it in the cpening
statement; and I think that just facts -- if we just say
that there was an issue, that he tock on the issue, that
he used litigaticon, he used leaflets -- I mean, I den't
kxw vhether we can get it by stipulation ar vhatever,
lut I think that that alane is all righr.

I think that the problem is that sametimes we
vant to say too nuch and get into it in tco much depth.
So my suggestien is, merely because we all know it, it
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MR. SULLIVAN: Your Haxr, there is mo legical

camecticn to leap to the oxclusian that, becmse ae
files lawsuits, even many lawsuits, that ane wouldn't,
thevefore, threaten the life of a Federal official or
solicit someane to take the life of a Federal official.
There is a conplete logic gop between the two.

MR. NCIAN: e gtatement: The Goverrment has
said that they heard, "I will sit en it,” instead of,
"I'11 sue them.®

The issue of whether o not his respense to
offers to kill sanebody or I will sue them, the
backgraund of his litigation, I think, is relevant to
show that it‘s true; that he said, "I will sue them,*
rather than, °I will git an it.”

THE COURT: How tuch more do we need bayond
wiat the jury has already heard with regard --

(Whereupon, the court turmed to the jury and
stated the following:)

THE QURT: Ladies and gentlemen, if you would
like to take a krief recess, please go right ahead. I
will £inish wp with the lawyers,

(vhoreupon, the jury was excused from the
courtroam; and the following proceedings were held:)

MR. NOLAN: CQould I meke a statewent?

THE CCURT: Yes. All right. Let's see. I
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doesn’t pecessarily mean that, maybe, the jury shouldn’t

hear samething about i€, That's all.

I hepe the couwrt appreciates what I'm trying
to say because, you know, the problem is that saretimes
we overestimate what the jury picks wp and savetimes we
underestimte.

e of the prokslems of sitting back and
watching it is, "My God,* you know. If the jury could
push a kutten to say, "I've heard encugh,” I wauld love
to have that hagpen.

THE QURT: You might be surprised at how
quickly they push the hutton.

MR. NOLAN: Abcolutely.

THE QURT: I will let the Govexrment finish
weking its xecord, if they have amything further to add.
MR, SULLIVAN: The jury has heard that
M. Hinkson is very litigious. They have already heard
that he engaged in politico in Las Vegas, £rom the
previois witness. They have heard that he sued the

Federal officials.

If they want to prove that he is litigicus,
there ig tans of evidence in this cage that he sues
pecple and camtermues pecple or he gets sued. Everyone
ues evervhody in Nerthern Idaho is the conclusion the
jury may get ot of all of this.

ONA COURT REPORTING (208) 484-6309
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Thave is plenty for them to meke any argument

they want to suppart their defense. Mich of the tape
itself has several instances of Mr. Hinksm saying, "I'm
suing them.*

The ane that was in oxtention, becmse Agent
Lang thought it might be samething else, is not the anly
reference to suing. There are three or faur cther
references of Mr. Hinkoon saying, *"I'm suing them.®

There is e reference abaut J. C. Harding
saying, “You know what I mean. The three wisemen.®

That’'s followed by an, "I'm suing them,”
reference.

THE CCURT: Well, gentlemen, anticipating that
this issus might core up, becase I o have the
advantage of having heard a substantial amount of this
testimy before dwing the tax trial over which I
presided, my research cmfirms what I think you all
Jnow. I clearly have the discretiom to limit comuilative
testimenyy.

I locked at United States vs. Hemry at 560
F.2d 963, 965 to 66, Ninth Cirouit, a 1977 case; and
lax, L-o-u-x, vs. the United States, 389 F.2d 911, 917,
Ninth Cirenit, 1968.

The caxt has discretion to limit koth the
nurber of witnesses and the soope of a witness’s

QG0 COURT REFCRTING (208) 484-6309
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that he engages in all sorts of activities which are

pexfectly leqal to engage in, whether it be in the form
of supparting political opponents, pecple that he
diolikes, such as Mr. Alkers; filing lawsuits against
investigating otate and federal officials who are
investigaring his kusiness; f£iling lawsuits against
pecple wo he thaught were trying to take his oopany
fram him; cr becaning imvolved in litigation with
ex-awployees; cuing fedexral officers.

‘The jury clearly has the picture that
Mr. Hinkeon is the type of a perscon who dossm’t hesitate
to invcke any ard every legal remedy and
First-Amendvent -protected weapan at his dispesa) in
arder to address the prcblems that he perceived to be
affecting him.

S0 unless you can canvince me that his effarts
to save the desext twrtles or to sue the Qark Camty
Board of Superviscrs for pasaing a camty cxdinace
cwerning limiting leafleting an sidewalks is any
different fram what the jury has already heard, I am
going to limit this testimmy.

I will allow Mr, Nolan, if you would like to
address this point, to answer those three questions. Be
wy guest.

MR. NCLAN: The concern I have is the

QW COURT REPORTING (208) 484-6309
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testiny so long as relevant testimay is not limived

and the defendant is not prejudiced and the jury has
enagh infamution to evaluate the credibility of the
witneases.

Two additional cases for that point are United
States vs. Bensinen, B-e-n-s-i-n-o-n, 172 F.3d, 1121,
1128, Ninth Clrcuit, 1999; and, also, United States vs.
Scholl, S-c-h-o-1-1, 166 F.3d 964, 972, Ninth Circuit,
1999.

In cxder to cmnsider admitting the proffeved
testineny with regaxd to testimmy with regard to the
defendant's political activities in Nevada, the hurden,
as I understand it, is on the defendant to show what
additional critical ar exculpatory evidence will be
reviewed by these witnesses or an this subject watter;

Seondly, what prejudice to the defendant will
result if the muober or socpe of the examination of the
witnesges is restricted; amd

Third, what infammtion regarding the biases
and prejudices of witnesses who have already testified
on behalf of the United States will be revealed by the
additiomal witnesgsea or testimmy.

The cant believes, based wpen what the jury
has heard so far, that there is a substantial amomt of
evidence in the record that the defendant is litigicus;

OWR COURT (208) 484-6309
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prejudice to Mr. Hinksen, in light of the cpening

statement. The jury heard my cpening statement. My
cxredibility and the credibility of Mr. Hoyt is always in
questim in a case like this.

My experience -- the last time I selected a
juxy in Federal Gaurt, we asked them, “How momy pecple
think defense lawyero are less credible than the
prosecution?® We had all scrts of pecple answer that
way. I am omeerned about that,

I feel that we made a very cancise cpening
statement to a particular issue. The problem could be
solved by a sinple paxagraph or a sinple recitatrion.
The coxt hag been kind encugh to allow the parents to
be in the caxtroom.

That’s my owin oonocern. I mesn, I also think
that what hoppens sametimes is that the preseation is
able to put m their evidence in the way they want and,
becauge the isgues are then raised through that
cross-exanimtion, we are net able to kind of have the
same kind of impact.

I actually think that his turtle thing shows
an anti-goverment inmue, shows a use of litigarion as a
tocl, 1o indication of goiny after any officials ax any
other kind of viclenca., At that time, he wasn’'t rich.

At this time, I would ask the coart to find an

O COURT REPCRTING (208) 484-6309
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altermative to this issue because I really dn't like to

argue to a jury where I haven’t been able to prove what,
at the time, I thoxght was proper ard was not cbjected
to at the time I made the cpening statement.

So that’s my pitch.

THE GURT: I think the reoord will reflect
that the caxt has been very careful in trying to
preserve any attacks on camsel. I gpecifically have in
nind the incident that arcse on cxvss-examination of
Mr. Swisher.

Qertainly, I am trying, to the best of my
ability, to give Mr. Hinkson the fairest trinl that I
can; and I do not think it advances the cause to
enbarrass the lawyers an either side of the case.

1 did tell the juwry in their preliminary
instructions -- and I will tell them again in their
closing instructions -- that the otatements of the
lawyers, both in the cpening and cloosing arguments, are
not evidence in the case.

I & nct know that that necessarily saves you
frem the enbarrassrent of having mde statements dwxing
your cpening that the jury just does nct hear amy
evidenee abaut; but, frankly, I think, based upn the
instyuctions that we are going to give them an that
point, it will not be as enbarrassing and will not be

ONA COURT REPORTING (208) 484-6309
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ewiramental litigation fee, was being charged to land

owners at the rate of $500 an acre to put an out
building er to -- for a unit price of $500 to add a hot
water heater to their structure, that appeared to be an

He researched it. He famd cut that the
Burean of Land Management was working with the local
Clark Camty officials, that this fizd wan designated as
an enviramental inpact so that the mney could be put
away te purchase a habitat fer the alleged endangered
turtle.

He fard cut that the degsert turtle was not an
endangered creature. He fomd ait through his research
that the funds were being put into an accamt vwhere they
had acamulated, at that point, about 80 mdllicn
dollars; that that 80 millicn dollars was being used by
officials to purchase areas that wauld becams future on-
and off-ranpa for a new highway that was geing in,
rather than purchasing habitat lands for the turtle; and
that, in his opinion, the local citizens were being
ripped off by the Goverrment.

In cxder to expoee this, he prepared written
doagrerts and purchased a printing press and he
replicated those doaurents. As the coxt has said, he
went leafleting. In fact, he had those doauents
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prejudicial to the defendant, as you say.

If there is some kind of a stipulaticn that
the parties can work cut, I am happy to entextain it;
but, at this point, I still do noc see what additional
ar exoulpatary evidence is going to be revealed by going
before the jury in spades.

And I really dm't think it is going to help
the jury resolve the issuen in the Indictment that they
have to decide.

MR. NOLAN: I'm not arguing with the cort. I
waald say that I have no chjection to what the cont has
been trying to do.

¥hen I said the jury oames to these
conclusicns, it's not becamse of anything the canxt has
dme. The court has &ne everything it can to equalize
and to make gure that there is nct inappropriate or
inproper adverse inferences to camsel.

Mr. Hoyt does have an offer of proof, I thirk.

THE COURT: Go ahead, Mr. Hoyt.

MR. HOYT: Thark you, Yanr Honor,

At this time, the defendant would cffer the
following: Mr. Roland C. Hinksem would testify that his
san David, when having discovered in the Las Vegas area
that what has been known as "the turtle tax,* an

O COURT REPORTING {208) 484-6309
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distrilbuted by pecple in Las Vegas and araund Clark

oamty.

He even went and famd haneless pecple that
would distrilute them. 600,000 of these panphlets were
prepared and distrilured.

As a result of that, he had the inpact of, he
believed, four of the five menbers of the Camty
Commissicners not ckbtaining re-electian.

He fights what he believes to be government
caruption or caxuption at any level, even if it’s
private cornuption, such as with respect to Mr. Alkers,
what he believed was corruption there, in a peaceful
way, petitioning, using the power of disseminating
information, the power of free speech.

Frd we believe that is significant, critical,
and exculpatory evidence as to the mermer in which
Mr, Hirkson has, in the past, dealt with highly
anflicted isgues.

It’s prejudicial to him to be restricted frem
introducing this infammtion because it shows a pattemn
of behavicr cn his part; and it would definitely suppart
hin defense that he did not meke any true threats, nor
did he issue forch any salicitation for moder.

Rather, he solicited, as in the case of Demmis
Albers, for and chtained petiticns against him, et

QR CCURT REPORTING (208) 484-6309
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cetera. This is the marmer in which this wen deals with

these conflicts.

So that‘s the offer.

THE QOURT: Mr. Hoyt, cne thing I should ask
for arification. that was the date of the defendant’s
activities in Nevada? Are we talking early ‘90s?

MR. HOYT: Yes. To my knowledge, that
ocaurred in the early 1990s, like ‘92, 93, ‘94.

THE QOURT: That is what I remavbered, I
thoght it was mere than ten years ago.

Does the Govermment wish to add anything for
the reocyd?

MR, SULLIVAN: We wauld add an additional
gramd. This is, basically, prepensity evidence that
wauld ke excludable under 404 (b) .

They are trying to argue that, because he
acted in a certain way in the past, it is lcgical to
asoume that he acted in a similar way later an ard in
the charged time period.

The two situations aren’'t even oaparable. In
the first situation, he is not being the targeted -- he
is not being a target of a criminal investigation. He
is not perscnally being threatened by federal officexrs
to be indicted and put in jail.

So trying to ompare the two is apples and

ONA COURT REPCRTING (208) 484-6309
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canxt excluded the -- the cant is excluding the

evidence of the turtle tax issue which was more than ten
years ago kut, then, is the same exclusion going to
apply to the petition against Mr. Albers, which was less
than ten years ago?

THE OOURT: Mo. I think the evidence with
regard to the petition against Mr. Albers is part and
parcel of the totality of the ciramstances that the
Jury has to consider in determining whether or not
whatever it was that Mr. Hirnksm said was, in fact, the
solicitation of the murder and a true tireat.

So in that respect, I think it does go to his
intent or state of mind; and that evidence is admissikle
as to what happened in regard to the Idaho Oounty
Prosecrting Artcmmey election.

But you are not oovincing me that 404(a) (1)
does not apply. Also, under Rule 403, I think that this
will be wdaly delaying, a waste cf time, amd a needless
presentation of amulative evidence.

So the coxt’s ruling is that this evidence is
not aduissible and is excluded.

MR. TAXAY: Yaxr Honor, may I raise a related
isgue?

THE CCURT: Swre.

MR, TAXAY: With respect to the propensity
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cranges, That's really what they are trying todo, I

wauld eall it inadnissible and propensity evidence.

THE COURT: Mr. Hoyt, 404(a) (1) of the Federal
Rules of Evidence provides that evidence of a parscn's
character ar a trait of character is not admissible for
the purpose of proving action and conformity therewith
n a partioular cocagion except:

1. Character of the accused, evidence of a
pertinent trait of character offered by an accused o by
the progeaition to relut the same or if evidence of a
trxait of character of the alleged victim of the crime is
offered by an accused and admitted under Rule 404(a) (2),
evidenoe of the same trait of character of the accused
offered by the prosecution.

As I read that rule, I think Mr. Sullivan is
carrect. What is your respense? That rule seems to
precliude exactly the kind of evidence that you ave
proffering here.

MR, HOYT: Your Hononr, I think part of car
defense is that Mr. Hinkson has a personality that is of
a particular kind ard this propensity evidence
cbjectian, I think, is ingplicable here.

I think that it is not character evidence kut
it is, rather, evidenocs to demcnstrate how he deals
with -- and, gpecifically, I'm just wandering -- the

OR COURT REFCRTING (208) 484-6309
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evidence, the Govexmment would add an cbjection to

Dr. Dcke’'s testimony based wpan this very rule that you
are citing here.

THE CCURT: We are going to take up Dr. Doke
after we hold a Dmubert hearing. It is not quite that
easy, Mr. Tao@y. So you may have to prepare yourself
for Or. Doke. Prepare yourself for that eventuality.

(Whareupon, the following proceedings were
held in the presence of the jury:)

THE QOURT: Mr. Hoyt, you mmy proceed.

MR, HOYT: Thank you, Your Honor.

Q. Mr. Hinksan, after your son moved to the
Grangeville area of Idaho, did you become aware that he
had been sued by sanene named Amette Hasalone?

A. Yes.

Q. And did you leam the name of her attorney?
A. Yea, I did.

Q. And Wi is that?

A.  Demnis Albers.

Q

Now, were you aware that there was a omflict
between Dernis Albers and your son?

A. Yea, I did.

Q. Now, at save point in tims, the lawsuit was
over. However, Mr. Albero was up for electicn; is that
ocrrect?

QW QOURT RERCRTING (208) 484-6309
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A, Thac's right.

Q. Mr. Hinkson, what, if amything, d&id your scn
do with reference to the Alkers election?

MR. SULLIVAN: Cbjection. Lack of foudatiom.

THE QUURT: I will overnule the chjection.
Actually, if you can provide a foundation, Mr. Hoyt,
that would be helpful.

BY MR. HOYT:

Q. Thank you, Mr. Hinksan, were you aware that
yaur son was octcemned abaut Me. Albers being elected?

A. Yes.

Q. And were you aware that your s did not want
Mr. Albers to be elected?

A, That's right.

Q. And that your scn becave active in a canpaign
to prevert Mr. Albers fram being elected?

A. That's true.

Q. Wy d’'t you tell the jury what your son did?

MR. SULLIVAN: Yaxr Honer, I cbject. MNo
establistment of perscnal knowledge.

THE CCURT: Can we establish what, if
anything, Mr. Hinksm had to do with his san’s
invelvement with that electiom? Let’'s start there.
BY MR. HOYT:

Q.  Mr. Hinksm, how did you become aware of your

QR COURT REPCRTING (208) 484-6309
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THE QIRT: Fixst, ask him if he knows vhat

was done.
BY MR. HOYT:

Q. Do you know what was done with the doognents?

A, Yes, I do.

Q. And vhat was dme with then?

MR. SULLIVAN: Gbjectim. No foundation.
THE COURT: How does he knew?
BY MR. HOYT:

Q.  Mr. Hinkson, how & you know what was &te
with the documents?

A.  Thraugh the testimmy of those pecple who
participated in the mailing cut of the document to the
electoarate.

MR. SULLIVAN: I move to exclude this area.
THE GURT: I am mot excluding the area, hut I
will strike tha quention and the answer because it is
based cn hearsay.
BY MR. HOYT:

Q.  Dbid yom pmrticipate in the mailing oat of
dooxmenta?

A, I did not, persanally.

Q. Did yau discuss this mtter with Mr, Joe
Swigher?

A.  Yes, I did.
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san's involvement in this cagpaigm?

A. He called me ot the phone and told me.
Q. A after he told you, did he then indicate to
ya in what maomer he would ke opposing the election?

THE QOURT: Just a mimte, Mr. Hinksan.

MR. SULLIVAN: Object to the hearsay,
cut-of -caurt statements.

THE COURT: Sustained.
BY MR. HOYT:

Q. Did you perscually review any docurents
related to the Albers election?

A.  Yes, I did,

Q. A vhat documents did you review?

MR. SULLIVAN: Cbjection, Your Hmer. It's
also hearsay.

THE CCURT: Well, I will allow him to idemtify
the type of deament without eliciting the content of
the doowent.

THE WITRESS: Ckay. It was a document from
the Suyreme Coxt of Idaho and the Bar Asscciation.

THE OURT: Thank you, Mr. Hinkscon.

BY MR. HOYT:
Q. Ad, to your kiowledge, what was dane with
these doaments?

MR, SULLIVZN: Faxxation, Your Hooor.

It is hearsay.

QA COURT REPCRIING (208) 484-6309
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MR. SULLYVAN:

Trrelevant.

THE CCURT: Well, it calls for hearsay. I
will sustain the dyjection.

MR. HYT: It goes to bias.
inpeacient of Mr. Swisher,

THE COURT: All right. Ask your next
question,

MR. SULLIVAN: Your Honor, could we go to
sidebar?

THE COURT: I think I‘d better hear it.

(Whereupon, the following oidebar discussien
was held outside the presence of the jury:)

MR, SULLIVAN: It was already established that
Mr. Swisher didn‘'t 1like Dernis Albers either, so amy
questioning about this isn't going to impeach Joe
Swisher in any fashien,

MR, HOYT: He said he did not participate in
the letter capaign. He said his pavents did, In fact,
the testimony will be that Mr. Swisher perscnally
participated.

THE COURT: But what is he going to say with
regard to the pending question, which is, "Did you have
a cawersaticn with Mr. Swisher?” that is his answer
going to be?

I cbject, Yon: Hoor.

It goes to

QNA OCURT REFORTING (208) 484-~6309
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MR. HOYT: I dm't know.

THE CCURT: Then I will sustain the cbjection.
(hexeupon, the following proceodings wore
held in cpen court, in the presenco of the jury:)
BY MR, HOYT:
©.  Did Mr. Swisher indicate to you --
MR. SULLIVAN: I cbject to the leading.
THE QURT: It is leading. Sustained.
BY MR. HOYT:

Q. what did you leam fram Mr. Swisher regarding

his participation in this letter capaigm?

That‘s a different question.

THE COURT: Yes, but it still calls for
hearsay. The dyjection is sustained.

MR. HOYT: I thought the court approved the
bias ard the inpeachment aspect of that questien.

THE COURT: You didn‘t listen to what I said
at gidebar. The cbjection is sustained.
BY MR. HOYT:

Q.  Mr. Hinksan, tell us abaut the husiness
Wateroz. Have you been involved in that business over
the last two years since your san has been inpriscned?

A, It's hard to answer. The extent of my
involvement has been in trying to unoover amything that
was inproper and to sppoint, on David’s behalf, as his

QNR COURT REPORTRG (208) 484-6309
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THE QCURT: Mr. Hinkson, you can step down,

Thark you.

THE WIDNESS: Step down, you say?

THE COURT: Yes, for the recess. Game back in
fifteen minutes.

Mr. Sullivan, I believe you were in the
process of stating an dbjection. If not, let me raise
the cneemn the coxxt has.

Mr. Hoyt, it was my wderstanding that
Mr. Hinksem, Sr., at same point, was desigmated as a
legal assistant or samehow affiliated with the defense
team in this action or, at least, as I understand from
the Maxchal‘s Sexvice, that representation was made to
the jail comander.

MR, HOYT: It was.

THE COURT: My oonoern, based upan the hroad
question that you just asked, *Did you participate in
the defense of the claim by Mr. Bellen?* is that you may
be doing sarething I &n't think ym want to do o
interd to do, and that is to waive the attcrmey-client
privilege and cpen wp Mr. Hirksan, Sr., to
aross-eocmination on ratters that may vexy well
implicate the sixth Amendvent.

8o hefare you go much further, I would ask you
to think about that. If you want to confer over the
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muthpiece, those pecple who shauld be numing the

caparty. That's the extent.
Q. Were you persanally sued, named in a lawsuit,
by Mr. Bellan when ha sought to take over WaterOz in
Decertber of 20037
MR. SULLIVAN: Relevance.
THE QOURT: Ovexruled.
THE WIINESS: Yes.

BY MR. HOYT:

Q.  Ad did you participate in the defense of the
claim by Mr. Bellan?

A. Hould you repeat that?

Q. Did you participate in the defermse of the
claim by Mr. Bella?

A.  Against the claim that he had wade?

Q. Yes.

THE COURT: Camsel, let ma suggest this. The
cant is ready for its recess; and theye is a mtter I
wauld like to take up with you before we go any further.

Ladies and gentleman, I will try to keep it to
fifteen mirutes. We will take axr regular afternom
recess at thio time,

(horeupon, the jury was axcused frem tho
courtrocm; and the following proceedings ware held
ocutnide the presence of the jury:)

QNA QOURT REPCRTING (208) 484-6309
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recess, I can talk to you about it befarehand.

But I am concerned based upan the kroad natwre
of the question that you asked and wiat I understood the
role of Mr. Hinkscn, Sr., to be.

MR. NCLAN: He was not designated as a
paralegal ar legal assistant during the Bellen lawsuit.

THE QURT: During the Bellm suit. But he
wags, at sam point, in camection with this ariminal
case, wags he not?

MR, HOYT: He was.

THE CCURT: ALl right.

MR. HOYT: I mean, does it open the dooxr if I
talk to him about how he defended hinself in the Bella
suit, as to the Bellon claims for tenporary restraining
ardex?

THE COURT: Give me same time frames here.
vhen did he begin to actively participate in the defense
of the prosecution of the Federal criminal charges?

MR. HOYT: Savetime, I believe, ths Sumer of
‘04

THE QURT: ‘04. The question you asked goes
back to '03.

MR. HOYT: Yes. It starts in Decenber of ‘03.

THE COURT: then the jury comes back, if ym
cauld anfine the soope of yorr question to that time

O COURT REPORTING (208) 4684-6309




i
i
!
!

v O H® U s W N

R EBRBRENBEESRLEREEEBRS

W e A AW N e

KRB 5

14

16
17
18
19
20
21
22

24

1668
frame, I will permit it and rule that it does not cpen

the door to the concern that the caunt just raised.
MR. HAT: Thank you.
Anything further?
Do you want to do it now or later?
You had sanething you wanted to

THE QCURT:

MR. NOLAN:

‘THE CCURT:
bring ww?

MR. NOLAN: Actually, two things.

Cne: There is a witness, Mr. Harding,

Mr. Harding’s father, Mr. J. C. Haxding's father, and we
have -- and I really think that this is solid
infarmation,

He said he wauldn't testify unless we paid him
ene million dollars, and it was reocwded -- or it was --
we had an investigator talk to him, and he daranded the
noney.  He hasn’t shown up yek.,

THE COURT: You did subpeena hin?

MR. NOLAN: He has been sulpoensed. He was
supposed to be an call. He agreed to be here at 12:00.
He is nct here. If we can’t reach him by phone, I would
like the help of the Marshals to --

THE COURT: If you need an arxest waryant for
him, I will sign ane.

MR, NOLAN: I understand. It coald be just
hearing that there is an axrest warzant in the process.

ONA OOURT REFORTING (208) 484-6309
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cne that really said the warst things abaut this case.

If he is falricating doaments and presenting them to
the cowxt, I wmean, that's really serious.

So what I am suggesting is I think there is a
sukpoena that they will honor with the coxrt’s signature
that Mr. Hoyt knows about. They said, "with a coxt's
signature, we will give you this.” But this docurent is
fraudilent cr whatever.

And I quess what I a&m saying is that I think
that -- while it may not oame before the jury before we
are through, I think that a sukpoena may be appropriate
because of the inportance of that witness.

If it weren’t for that witness, you know, we
could deal with., Buc, boy, he was -- well, the caxt
was here.

THE QURT:

MR, NCLRN:
a subpoena,.

Mr. Hoyt, yeu understand that there is,
Fpparently, a agency --

Do you mind if he --

Yes, I heard him.

It‘s something new. I think it's

THE COURT: No.

MR. NOLMN: That’s what it’s about.

THE COXRT: Ckay.

MR, HAT: Yonr Homor, yes, indeed. It’s met
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THE ACURT: You may tell him that the Judge

has instructed you to tell him if he does nct honor the
subpoera that I will issue a bench warrant for his
arrest,

MR. NOLAN: He is con the line right now.

MR. HWWT: He is five miles outside of Boise.

MR. NCIAN: I just was conoerned.

The cther issue is Mr. Hoyt, right at the noon
break, came back. We have same more infarmacion
regarding Mr. Swisher and the military thing.

THE QURT: Do you really want to re-cpen that
can of worms?

MR, NOIAN: T have two thoaughts an it. Cne:
I feel like, you know, I did samething that just
kackfired terribly. He is a toxgh withess. I dm't
believe him for ane mimute. I wish I oould get the
goods an him. I didn’t have the goods lined up in
order. He pulled this ching aut of his pocket.

The oot dealt with the fssue, kind of put it
to bed. But I understand that Mr. Hoyt -- I didn't Jnow
he was doing this -~ got more information fram the
agency. It locks like the document that Mr. Swisher
gave is a fraxiilent docurent.

Yau koo, Mr. Swisher was prabably the

tanghest witness, the most dangercus witness, and the

Q. COURT REFORTING (208) 484-6309
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aily the persame] records sectiom of the Natiamal

Fersamel Reocrds Center, the National Avchives Records
Administration, kit it is the Department of Marines and
the Department of Veterans Affajxs that are involved
here.

And what they have indicated to us that, after
having faxed to them a oopy of what appears to be the
gemuine and authentic DD-214 which was issued hack in
1957, Mr. Swisher recorded that document in Idaho County
in Felbruary of 2001.

THE QQURT: Wait a secand. I &'t have that
exhibit kbefore me. I thought there was a 1998 date.
Laet m2 ask the clerk to hand me Exhibit L and Bxhibit M,
as in "Maxy."

MR. HOVT: And what hoppened, Your Hoer, is
we went cne step frther., After we received BExhibit M,
vwhich had a recording date an it of 2004, we went kack
ard found that a similar dooarent, a DD-214 for
Mr. Swisher, had been recorded in 2001.

That DD-214 was devodd of any of these hnora
and medals and cther grants and benefits that
Mr. Swisher claims in Exhibit M.

That information has been transmitted and the
indicarions from the pecple we have talked to is that
they stard by the letter of Jamary 14th and that they

QA COURT REPORTING {208) 484-6309
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will provide us with a certified oopy of his DD-214 that 167
wauld ot suppart Exhibit M; that Bxhibit M is a
forgery; and that he was never given any of the awards
or henefits as indicated en Exhibit M; and thac,
further, if any change had been made in the discharge
docurent, it wauld have been dae on a farm DD-215 so
there --

MR. NOL2N: May I approach with the document
that was recorded?

THE COURT: Yes, of cawse. Hhy dn't you go
ahead and mark those, if you would like, with the clerk.
vhile you are doing that, I would like to give the
Govermment an oppertunity to respad.

MR. HOYT: Let ms make the final point. We
were told there is a regulation in the foom of an
internal memo issued by the JAG of the Department of
Defense and the Marine Ouxps; that their JAG has issued
a memo saying that amybody that wants to cbtain the
reoord of a military persm mist have not just a
subpoena in a crimiml case that would be issued by the
clerk hut a sulpcena issued by a judge, signed by a
judge, with the raised letter seal of the camt n it.
They will honer that. They will not honor any cther
subpoena,

THE COURT: o wauld like to respand from the

O COURT REPORTING (208) 484-6309
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Releaseable infarmmation has been tramscribed,

photocopied or a conbination of both, in order to caply
with your request.”

And the concern that that raises in the
caxt’s mind is that, if Mr. Swisher testified
truthfully that he was engaged in what I guess would be
best described as covert military cpexrations an the
Korean Perminsula after the cespation of hostilities in
the Keyean omflict, we may be getting into reccxds that
are, for Natiomal Seawity reasons, sealed cr restricted
in same fashion.

Now, at this point, I have no way to know; hut
I pause when I rexd this paragraph in the Persamel
Recards Center and wender what they mean.,

I guess it wn't hart to issue an arder asking
the Sexvice to provide wintever documentation they have
in St. Leuis to the caxt. In camera, I will review it
first and take a lodk at what we have got.

I am troubled by the fact that what has now
been marked as Defendant’s Exhihit P purpoarts to be yet
another [D-214 in the name of Elven Joe Swisher with the
same service naber of 1517120, recorded, as Mr. Hoyt
represents, in Felbruary 2001. It is a different form
frem Béibit M that Mr. Swisher had in his kreast
pocket. So I cexrtainly do net blave defense comsel far
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W OB J N R W D

B B RENBRBE R 2o Qe
B W » O v O g & u»n & W = O

[T- TN - BN I LA B ™ B S I

U REBREBBEESSESEERESERSE

1673
Govenment?

MR. SULLIVAN: Your Honer, I take it, the
petition is that Your Henor issus ouch a subpoena to
this ertity, whoever it may be, for finrther recards to
chase down M. Swisher's military record.

The issue is whether -~ I'm not entirely sure
of the issue. They are not challenging that he was in
the Service. He was in the Marine Qorps.

They are challenging, before the jury, hia
right to wear that little pin which may or may not
indicate he has a Ruple Heart or entjtled to a Rurple
Heaxt?

THE QOURT: Well, as I understand the request,
the requeat is that the caurt issue an order, whether it
be in the fam of a subpoena or a coxrt cxder, to the
National Pexsamel Reccxds Center in St. Leuis,
directing them to release whatever documentation they
have. I think I uderstand the Service’s pogitiom.

The cncemn that the caxt has in the first
paragraph of the letter dated Jamaxy 14, 2005, Exhibit
L, says, "We are providing the requested releaseable
military service infcrmation based an restricticns
inposed by the military sexrvices, canoistent with
Department of Defense regulations and provisions of the
Freedmn of Infarmation Act and the Privacy Act of 1974,

QW COURT REPCRTING (208) 484-6309
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wanting to parsue this.

MR. NOLAN: T wauld ask the caxt to do what
the caxt is -- I thirk it’s a caxt -- I think the
caxt shauld -- the canxt is as intereated as we are.

I wauld ask the caxt to do what the coxt can
do, in light of the documents that we have ard in the
nares that we have; and we will provide them to the
carrt to review what they can in cavera.

THE CURT: Why dn't you present with a
preposed form of crder, run it by the Goverpment. I
will sign it as quickly as you can get that together.
All right. Wiy dm‘'t you let the Govermment taka a lock
at it, and I will cam aut after the recesn, before we
kring the jury back in.

MR. NOLAN: I have not shown the Govearment
that docurent I just marked. I want to wake sure that
they see it,

THE CURT: Let'c give that back to comsel.

MR, HYT: Your Hanor, may I be heard an ane
nwore point?

THE QXURT: Sure. Go zhead, Mr. Hoyt.

MR. HOYT: That is, as the caut is well
aware, Mr. Swisher intjmted his involvement in, qucte,
"gecret cperatins” and so .

The infoxmation I have is that these are

QR COURT REFORTING (208) 484-6309
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recert falrications and that, in fact, he was injured

vhile in the Sexvice in a car accident in Bremerten,
Washingten; and that was the extent of it.

There are nuvercus indicatars that the
doourent marked as Exhibit M is a false document fram
cther corrcharative evidence of things that shanld ke an
it that aren‘t.

And 50, as a yesult of that, we feel that
Mr. Swicher willfully lied about a substantial matter
related to his credibility. And I think this matter
goes further and deeper than just the mere apparent
fargery an the D-214.

MR. NOLAN: He testified he mudered -- he
killed pecple.

THE CURT: I remember.

MR, NGLAN: If he wasn’t in carbat, if his
file ghows he wam't in oarbat, that alae --

THE QXRT: Camsel, I think I understand your
positions. I have told you I will sign the order, Just
nm the form --

MR. NOLAN: I'm sorry, Judge?

THE OURT: -- by the Govenment and we will
preceed and see what we get. We will be in rvecess for
about ten mimtes.

(Recess.)

O OXRT REPORTING (208) 484-6309
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if you can work cut a better form of order after we

adjourn at 4:307

Give my chabers a call ad if -- I dmi't
care. I mean, ane lawyer can presert it. As lay as
You represent that the cther side has signed off an it,
I will be hagpy to sigm it.

Jt’s now 6:00 o'clock, amyway, back East; so
I'm ot sure that signing it tonight is going to make
any difference ane way ar the cther. Are you going to
fax ic?

MR. HOYT: Fax it only to Missawi, which is
just an haxr --

MR. NOLAN: Fax it? But they wauld have to
have savething by Fed-Ex, I would assume, also.

THE COURT: Because they want a certified
apy, it will have to go by overnight.

MR. NOLAN: I think if we put in -- I‘m just
cuggesting we pt in the axder tha representaticns made
ar, genexally, the representations made and the nature
of the case and the fact that there is a Ninth Circuit
Judge, that kind of thing.

THE CCURT: And that we are in the middle of
trial and we need it yestexday?

MR, NOLAN: Bxactly. I would hepe they would
pay cericus attention te it.
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THE OOURT: Did we work cut the farm of order?

DO you need to meke save changes to it?

MR, NOLAN: M. Hoyt is working on that,
presumably, as we speak. I haven’'t even talked to him
abour it.

THE GURT: He is the one who is oconducting
the examdmation of Mr. Hirksan. I quess we will wait.

MR. NOLAN: He is also locking for the next
witness, I think that is the cther thing.

THE QCURT: Ciay.

MR, NOLAN: I gave the Govermmert ocpies of
every single piece of paper we have, in texms of centact
pecple, et cetera. They are mking a opy of that now.
I haven‘t even seen it, nyself.

You know, my hope is that we can work same
kind of general arder cut that is urgent to this coxt
caly, you know, that kind of thing.

THE (CURT: Sure,

Go ahead, Mr, Sullivan.

MR. SULLIVAN: We were examining the sulpoena
that Mr. Hoyt had prepared. It doean’'t really adivess
the issue that Yaur Hoer identified, and I think that
ghould be taken into accame.

THE COURT: Well, let’s do this. I am goirg
to be here late tenight, ayway. Why dn‘t you guys see

QW CURT REPORTING (208) 484-6309
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THE COURT: So wauld I. Althagh, be

prepared, Mr. Nolan, for a slight let-down.

MR. HOIT: They do have a certified copy ready
to go; hut they are saying, "We can’t semd it."

THE QOURT: They can’t send it without the
cxder?

MR. HYT: Bxactly.

THE CURT: I think Mr. Sullivan is right. If
we peed to, we can tweak the werding of the cxder a
little bit. Wy dn’t you do it this afternoom? I will
be available to sign it.

MR. NOIAN: Actually, his full file -- the
issue of whether or not he was in carbat wauldn't
necessarily be --

THE CURT: If we cn get it, I think chat
wauld be the better way to do it.

MR, NOLAN: We will werk on ik, Judge. It's
irreresting becauise, if it‘c a Medal of Honor, theve is
a whole grap that goes around and fexrets aut those
pecple that falsely claim a Medal of Honor. I mean,
it’s a real sericus matter and a federal offense that is
taken very serioualy, dwicusly.

THE AOURT: All right. Are we ready for the
jury? Flease say, "Yes."

MR. HO¥T: Yes, Your Haor.

QA COURT REPORTING (208) 484-6309
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hald in tho pregence of the juxy:)

THE COURT: It took a little langer than
fifteen mimites, as you may have guessed. We really are
werking aut here.

Are we ready to prooeed, Mr. Hoyt?

MR. HKAT: We are, Yaur Hmor.

Q. Now, before the break, Mr. Hirkscn, we were
talking abaut you being involved nared as a party in a
lawsuit by Mr. Bellan?

A. Yes.

Q. A as a part of that lawsuit, was it
neceasary far you to defend yourself?

A. That's right.

Q. GCan you tell the jury what happened to that
lawpuit for a tenporary restraining crder that was
isgued an Decenber the 4th?

A, Yes, I can. Do you went we to tell them?

Q.  Tell them what happened.

A. Rich Bellen managed to ccnvinee the judge that
hs was a rightful partner in Watercez.

MR, SULLIVAN: Your Haer, I dbject to all of
the hearsay.

THE COURT: I agree it is hearsay. Sustained.

QA COURT REPORTING (208) 484-6309
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Decenber 12, 20032

A. I believe that was the date.

Q. As a result of the tenporary restraining
order, was the nmonagement of WatexOz taken away fram
Mr. Hinkson's management team?

A. Yes, it was.

Q. Ax as a result of the crder of Decarber 12th,
was the nnagement of WatexOz returmed to Mr. Hinksan's
renagarent tex?

A. Yea. Yes, it was.

Q. Now, bad you assisted in the sense of being an
advisar to WatexOz pricr to Decenber of 20037

A. Price -- yes, I had. Yes.

Q. And in that capacity, were you aware that
Mr. Rich Bellon was attenpting to assert himself as a
managerent persan in WaterOz?

A, That’s correct.

Q. And were you avare that he was discharged fram
enployment with Mr. Hinkson at same point in time?

MR. SULLIVAN: I cbject. These axe all
leading questions.
THE CURT: Yes. I think that is encugh on
the leading questions. Sustained.
BY MR. HOYT:
Q.  when was Mr, Belln discharged?

O COURT REFORTING (208) 484-6309
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I will ask you to ask a leading question so

the witness --

MR. HKYT: We, actually, have a coxxt oxder
that was igsued, It‘s contained within the tramscript
of the trial, and it’s been listed as an exhibit. It's
in the exhibit materials. It describes the cout's
findings with reference to this matter. Possibly we
gshould cffer that document inte evidence at this time,

MR, SULLIVAN: We abject to it, Your Hener,
because, again, it goes -- the reagoen this matter is
even befare the jury, puportedly, is for inpeachment,
biags, motive, scamething along those lines. The cantents
of this crder is hearsay, and it weuldn't go to any of
thoes parpcses.

THE CCURT: At this point, Mr. Hoyt, I think I
am going to sustain the Goverment‘’s cbjection; hut I
will allow you to sinply ask a leading question and
establish that, in fact, the order was issued, the date
of the oxder and so an.

MR. HWT: Thank you. For the reccrd, it's
Bxhibit J; and we will treat that as a tendered exhibit.

THE CCURT: Verxy well.

BY MR. HOYT:
Q. Thark yat. Mr. Hinkson, was the ordexr
reversing the tenporary restxaining crder entered cn

ONA OOURT REPORTING (208) 484-6309

1683
A.  About maybe a week or ten days later, after he

teak -- had taken over the canpanyy.

Q.  ¥as he not discharged in Novenber, a month
before he tried to take over the oampany?

A, It was a gradual thinyg. He was profeasing to
be a partner and he was oot a paxtner, samewhere alayg
the lines.

MR. SULLIVAN: T chject, Your Haxxr.

THE QOURT: Sustained.

The jury will disregard that last angwer. It
ig stricken.
BY MR, HOYT:

Q. Do you recall -- was he fired from
Mr. Hinkson's enploy in Noverber of 20037

A.  Yes, I believe that was the date.

Q. Has yorr scn David ever mde any statements to
you regarding Federal officials that he felt were
parsuing him unjustly?

A. Yes.

Q. In those statements, did he ever threaten to
kill anyone?

A, Never.

Q. Gy tell the jury what he said with
refevence to the Pederal cfficialg?

A.  That they were immozal, that they were

ONA. COURT REFORTING (208) 484-6309
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criminals, that they deserved to be smitten. He said

that to me on cne oocasion -~ or more than ae oocasicn,
I guess. His amfidence level had plunmeted, in the
Governrent, in what they were capable of doing and had
&ne to him.
Q. And smitten by whaw
A. God.
Q. Did he ever state to you that he would be the
e that wauld smite them?
A. Never, never, ever.
MR. HO¥T: No more questians.
THE COURT: Very well,

CROSS BXAMINATION
BY MR. SULLIVAN:

Q. Mr, Hinksan, in those statements that you
related that your son David Hinkson said he hoped the
Federal cfficials wauld be smitten by God, you
undezutoad he was saying he heped they wauld die?

A. No. He was venting, as usual.

Q. My question was: You understood that he meant
he hoped they would die? *"Yes® or *ro"?

A. No.

Q.  that did you think "smitten by God” meant?

A. Rmished.

QWA OJURT REFORTING (208) 484-6309

1686
Q. 2And so to have him aoquitted would tend to

prove your assextion that he has been the victim of
thesce cximes?

A. I would hope co.

Q. You wauld do just about anything to assuve
that he got acguitted, wauldn't you?

A.  Absolutely mot.

Q.  You have been part of his husiness for years,
haven't you?

A. No, I haven't.

Q.  You have been part of his attenpt to hide his
ownexship of the WatexrOz assets for years?

A. No, I haven't.

Q. You set up the Belizean oxxparation, didn't

A. Yes, I did.
Q. And it holds the omership ar parperta to hold
tha ounarship of ths land --

MR, HOYT: Yonr Honar, I will dbject to this
line of questioning becmuge it assumes facts not in
evidenos. There is no testimmy that the land is an
aspet cf WatexOz.

THE COURT: Overraled.

MR. HYT: As a matter of fact, the cnly
testimay befcre the oant is that the land is not an
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Q. Pmished for what?

A.  For their misbehavier.

Q. Do yo agree with your eon?

A. Yes, I do.

Q. Al right,

A, MNot that I'm asking God to smite them, kat I
think that they need to be exposed.

Q. And you are part of the exposure, aren't you?

A. Itrytobe.

Q.  You think all of these Federal agents and
proesecutors who have prosecuted your scn are all
criminal and inmeral?

A, That’s a little kroad. I don‘t nake broad
statements. This is cne of the things I try to get
David to realize, that there are, within the ranks of
Govermment, pecple who are not follewing the
Gamstitution ad those pecple need to be ferveted aut
ard identified and they need to be relieved of caumnd.

Q. Ax ym are trying to do that, aren’t you?

A. I try to do what I can to alert pecple in the
pablic to the crimes that are being covmitted by
Govermment..

Q.  And you believe crimes have been conmdtted
against your own san?

A. I sure do.

QWA JOURT REPORTING (208) 4684-6309
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THE CCURT: I am going to allow the Government
prosecutor to pose the question. I think he has a
good-faith basis to ask it.

You nay proceed.

MR. SULLIVAN: May I have it vead back,
please?

(Whereupon, tho pending question was read back
by the court roporter.)

BY MR. SULLIVAN:
Q. -- that WaterOz sits cn?
A. Idm't think it does. To my Jnowledge, it

Q.  when did you set up the Belizean corporaticn?
A. I dm't remaber the date. It was in the
middle ‘903, I think. I would guess, around 1995, ‘94,

savewhere arand there.

Q. And you went -- Belize ip a omll Carribean
camtry in Oentral America, is it not?

A. It is.

Q. thy did you pick Belize far this corporakion
that you set wp?

A. To answer that question, it would taks a
little bit of time. Do you want me to go inro it?

Q. Al right. Well, let’s wait cn that. WWat is

O CCURT REPORTING (208) 484-6309
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yoxr position with that ocorparatian?

A. A3 far as I Jnow, I &n't have a position at
thio time.

Q. When you set it \p, you gave yoarself a
position, didn‘t you?

A. When I set it up, it was an intermaticmal
gituation that the Belizean law is designed to protect
individuals from any seizre of asgets and axe there is
a threat, well, then I o lager -- o o ane else has
any right or poser to change amything. I dm't,
frarkly, know who is in charge at this time; ad I can
state that unecuivecally.

Q. Well, at the time, you were in charge?

A, At the time I set it wp, I set ane up for
myself and ane for wy sen.

Q.  David Hinksan?

A.  David Hinkson.

Q.  Axd that was with his kncwledge?

A. It came about becmise I explained to him sawe
oarzuption that I had uncovered and the anly way to
protect it --

Q. My questim was: Sir, yoa set it up with yon
san’'s knowledga? "Yes* or "no"?

A. I dm't recall.

Q. Did ymu ever tell him that you had, later?

Q% COURT REPCRTING (208) 484-6309
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Q. And she's the secretary, treasurer of a

conpanty called Carpania Nortena de Terveno?

A. That is the conpany that David had set uwp in
Belize; and I didn‘t know anything about the name, how
it was chosen, or wio was o it.

Q. Weren't you at cne point the president of the
board of directore?

A. I premume that I wan. At least I thought I
was, lut I dmi't Jmow for a fact whether I was., I
believe I was.

Q. Ad do you know whether that corpany held any
agsets in Idalho?

A As far as I Jaow, it held assets.

Q.  Like what?

A. Well, whatever -- the equipment and huildings
and everything that WatexQz has. I dm’'t think
WaterOz -- in David’s name -- I dmn't think much of
anything remained in his name. I think it was all in --

THE CURT: 0Mr. Hinkson, I'm sorxy. I didn't
understand that answer at all. The questiom is, *What
asgets were listed in the name of the cmpany?” Yau
started to say the equipment and the buildings. Are
there any other aagets?

THE WITNESS: Frankly, I dm‘t know.

BY MR. SULLIVAN:
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A. I told him that I set cne up for myself.

Q. Ad you dn't vecall whether you set ane up
for him -- strike that. Yai dn't recall whether you
told him that you set e @ far hine

A. I can't remenber if he -- if I set that wp for
him vhile I was there -- I &n’t think -- or whether it
was afterwards.

THE CCURT: That is not the questian,
Mr. Hitksan, The question is whether you ever remenber
telling him that you set such a oonpany up for him in
Belize.

THE WIINESS: Yes, I told him.
BY MR. SULLIVAN:

Q.  I'msoxy?

A, Yes, I told him that I set ane up.

Q. What was the name of your canpany?

A I dm't even remenber.

Q. What was the name of his conpany?

A. That I can’t vecall. I remember the trust
that I set wp, and I think the name of it was "The
Spruce Trust."

Q. what is the conpany that your wife is a
gecretary, treasurer of -- or had been?

A.  She's the secretary, treasurer of everything
that we do, pretty much.

QW CURT REFORTING (208) 484-5309
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Q.  WaterCz is cperated by your son; ocrrect?

A. Yes. It’‘s a sole proprietarship.

Q.  He has always held himself cut as the owner of
WatexOz?

A. That's right.

Q. A to your Jmowledge, he ontrols this
CQapania Nortena de Texrreno, as well?

A. Like I told you, it’a a little bit
amplicated. I dn't Jmow vhether he does or not now.

Q. Did you seat that ane wp?

A. That was the cne that I -- the Nertema -- I
dién‘t know amything about it, I told him about an IBC
and camected him with the pecple that did it. I can’t
recall.

I dn't think that I -- if I remarber right, I
didn‘'t set uwp an IBC for David vhile I was there.
Aftexrwards, I told him about what mine had drne and gave
him phane nabers and contacts. But I can’t recall
whether, in fact, I did it. I dm’t think so, thaugh,

THE GURT: Qoumsel, cculd you have the
witness explain the initials *IBC"?

BY MR. SULLIVAN:

Q.  Did you gay the initials *IBC?

A. Yes.

Q.  Wat do those stand for?

ONA COURT REPCRTING (208) 464-6309
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A. Internaticnal Business Qorperation.

Q. Is it oorrect that, to your knowledge, very
few assets remain in the name of your sen, David
Hinksan?

A. I dn't think that he has many assets in his
name. I don't koow.

Q. Do you know -- who is the owmer of WatexOz?

A. Bavid was cperating under the name of WaterOz,
which is a d/b/a of various canpanies, and that we were
trying to get squared asay. I think there were four
diffevent: pecple claiming the name "WaterOz" within
David’s oxtrol.

Q. "D/b/a" stards for “doing husiness as*?

A. Qorrect.

Q. A you have to register such a husiness with
the Secretary of State of Idaho?

A, That’s right.

Q.  And he did do that, didn‘t he?

A, He did.

0. Now, these cxrporations or intermaticnal
business orporaticns formed in Belize were foxmed with
tlnpuzposeoftxyixgtoprueccaasetaofycurfanny
menbers; corvect?

A. Protect assets from liability, primarily.

Q.  Eo that liens calldn't be attached to thaw?

QR COURT REPORTING (208) 484-6309
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chairman of the board; hut, now, I &'t know. And I

&n relate to the law, to the Belizean law --
THE (DURT: Let'a wait for the next questiomn,
Mr. Hinksen.
BY MR. SULLIVAN:
Q. Do you draw a salary fram WaterOz?
A. I have never drawn a salary. I have never
taken a permry, ever.
Q. Do you draw a salary frem the Belizean
ocxparaticn?
A No, I dm’'t.
MR. SULLIVAN: No further questions, Your
Honer?
THE COURT: Vexy well. Amything further,
M. Hopt?
MR. HOYT: If I might have a wament, please,
Your Henor,
THE QCURT: You may,
MR, HO¥T: No questions, Your Honor.
THE QOURT: Very well. Mr. Hinksen, you may
otep domn,
THE WITNESS: Thark you.
MR, HDYT: We are getting a repcxt an
available witnesses, Your Haner.
THE QURT: Thark you, Mr. Hoyt.
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A, So if fraudulenr claims were made, we would be

protected, which is cmrtainly ae of the big
omnsiderations that we have these dayn,

Q.  Would thoce Belizean corperatians also protect
family assets against legitimate claims?

A. They wauld protect against amy claims; that's
e,

Q. You menticned that when your san David was
living in las Vegas he had skin cancer?

A. That’s what I understood,

Q.  And that you told us that that wetivated him
in the way of locking for a cure?

A. Yes. He was very enterprising. He is always
locking ar investigating, trying to find answers to
questims, He has an irquisitive, active mird.

Q. Im’t it true that he believed that he cured
himeelf of askin cancex?

A. I believe that he feels he did. I dn‘t know
whether -- whether it did ar not, I think that he
certainly balieved it.

Q.  what is your position now with Wateroz?

A. I guess, anrently -- depending en the status
of the international carporation, I dm't koow. I can
jnstsaycha:iftherewae--ifnavidmremtbeing
threatened in caxt, possibly, I would still be the

O GOURT REPORTING (208) 484-6309
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MR. HOYT: I believe I will know womentarily.

THE CURT: Vexy well,

MR. HXT: We had an indication that there
were two witneases who were very, very close to the
courthause just a short while ago. If I may step ocut of
the cartromam for a morent, Yoo Hoor?

THE QUURT: Sure. Go right ahead.

MR. NOLAN: Can we infarmally approach?

THE QURT: That would be €ine. ch, I see
Mr. Hoyt has arrived.

MR, HOYT: Your Honar, at this time the
defense would call Mr. Jam Harding.

THE COURT: Yes. Mr. Harding, would you atep
forward and take the cath, please? Right up here.

THE COURTROOM CLERK: Please raise yarr right
hard.

.o
JOHN VINCENT KARDING,
having been called, owom, testifiod as follows:

THE WITNESS: So halp me Ged.

THE COURTROCM CLERK: Thark you, sir. Please
take the stand, If you would, state your name and spell
yar last name for the record,

THE WITNESS: Jom Vinosnt Harding,
H-a-xr-d-i-n-g,
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then why are you dojecting so stremcusly to this

testinoay?

MR, SULLIVAN: Again --

THE COURT: You are arguing inconsistent
positions here, I think this is an issue the jury has
to scxt ot and decide who is telling the truth. Yorr
woticen to strike the testimny is denied.

MR. SULLIVAN: The Govermment’'s peaiticn has
been that Mr. Hinkson trusted Mr. Harding up wril the
point in time during uhich he was being candid.

At sare point, he becave suspicicus of
M. Haxding. He was no langer in the residence, and
that's the point Mr. Hinksen becve suspicicus. That’s
the point he was ro langer talking candidly. We posit
it’s copletely cansistent.

THE COURT: Well, with that clarificatim, the
Goverrment’s position -- I am not finding that the
Goverrment has taken an incansistent pooition.

The reccrd here is really muddled with this

I dm’t think there are gramds to strike the
testimmy capletely, kut the jury will just have to

part it aut as best it can.

(Whoreupcn, the following proceedingn were
held in open court, in the presence of the jury:)

THE QURT: Anything further for Mr. Harding?

witness.
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D't let amybody talk to you. D't watch any TV o

listen to the radio, if there are any news repcrts abaut
the case, or lock at the newspaper if there is an
article about it. Keep an cpen mind.

We will see you back here taworrow moxning at
9:00 a.m. Thank you.

(therewpen, the jury was esicused fram the
courtrocm; and the following proceedingn wore held
ocutside the presence of the jury:)

THE COURT: let‘s see, Are we going to wexk
 that order?

MR. NOLAN: Cculd I indicate -- I just spent a
little bit of tims writing thingo down. Again, I hope
I'm nct being too presunptive.

My suggestion that a docurent be prepared for
the coxt's signature says sarething alang the
following:

Richard C. Tallman, United States Circuit
Judge for the United States Coxrt of Appeals for the
Ninth Cireuit, gitting by designatiom as a trial judge
in the matter of the United States vs. David Roland
Hinksen, with the cse nwber, requests an arder that a
subpoena dices teaun be igsued in the above case.

The cagse is in active trial before a jury in
Boise, Idaho.
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MR. HOYT: Nething further, Your Honor.

THE QOURT: My he be excused?

MR. NCIAN: He may.

THE COURT: Aty cbjectio by the Govenment?

MR, SULLIVAN: No, Yoanr Hxar.

THE COURT: Mr. Harding, ym are excused; and
you may go hare, sir.

THE WITNESS: Thank you.

MR, HWT: May I step o, Your Honen?

THE COURT: Yes, of coxuse.

M. NXAN: Infermally, can we just approach?

THE OURT: Sure.

(vherewpon, an off-tha-record discussion was
held between court and cxmsel outaide tho presence of
the jury.)

THE CCURT: ladies and gentlemen, I have
ancther matter that is related to this case that I need
to take wp. There is no sense taking up your time
becmuse it may take the lawyers and I a while to take it
w. I will let you go hawe a half hax early today.

If you cn, be back tomorrow moming at 9:00
a.m. We will be ready to go. Have a good evening.

Again, let me remind you, as I have throughout
the trial, that you are mot to have any discussions with
anybody abaut the case. The evidence is not yet in.

1713
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The cont’'s omtact infermation is as follows:
The nane, the e-mail address and, if the cant wants to,
put other phene nrbers and things like that.

THE CCURT: That would be fine. All right.

MR, NCIAN: An inportant Govermment witness --
I put the nxve, serial mavber, request mmber --
testified in this case. He wore a Rnple Hemxt during
hig testimeny.

He testified he wao a disabled veteran with
carbat experience and had killed many pecple in combat.
He was a victim -- styike that.

He was a witnesas in a case -- he was a witness
in thin case alleging that the accused salicited to kill
a Federal Judge, a Federal Prooecutar -- I'm saxxy.

He was a witness, alleged that he was
solicited -- I &n’t have the language right, kut the
nature of his testimaly was that he was solicited to
kill a Fedaral Judye in a prosecution against the
defendant for solicitation.

During cross-examination, he was presented
with a document, which is attached as Bxhibit A, shewing
that he was ot entitled to the Ruple Heart.

He presented to the coxt Bxhibit B and
testified it was provided to him by the Military, that
it was a sealed and secret document, and that he was o

1715
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quite well and quite fast -- excuse me --

THE COURT: I will help you with the language.
I want to be sensitive to Mr. Sullivan’s concem.

MR, NOLAN: Absalutely.

THE QURT: Ard I want to write it in as
mm--:ﬂﬁ:kitiaafairlymiveidmtoaay,
"Lock, folks, here is the ciramstance under which this
request is being made,* and see what hoppens.

MR. NOLAN: I appreciate that.

THE COURT: Have you got a cavputer? Can yau
type it?

MR. NCLAN: Nuaber ae, I cn't type. Muber

MR. HOYT: Yawr Honor, we will have it &me
inmediately. Just give us --

THE COURT: As I say, I will be available. I
dm’'t think we need to do the drafting an the record. I
am going to let the caxt reporter go hawe for the
evening.

Ms. Longstreet and my law clerk and I will
stard by far your call.
chanbers a little later en -- and I asoume Mr. Hinkson
ean go back. I dm't think we need to detain him any
further tanight an thio mtter.

MR. NOLAN: Con we o it by e-mail or not?

If you guys want to came into

1720
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CERTIEICATE

I, LORT A. RULSIFER, cextify that Imade a
shorthand recoxd of the matter omtained herein, and
that the foaregoing typewritten pagea cmtain a full,
true, and acoarate transeript of said shorthand recerd,
dme to the best of my skill and ability.

DATED this Sth day of April 2005.

Certified Shorthand
Tdaho Certificate 354
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THE CCOURT:  Absoluzely,

MR. NCLAN: We oculd do the omtent by e-madl,
if the Govermment is willing to stay.

MR. SULLIVAN: We will stay.

THE OURT: That would be the most efficient,

if everybody can stand by,

MR. NOLAN: I'm ready to do it.

THE QOURT: All right. If you want to woxk in
here, that's fine.

MR. NOLAN: It shouldn’t take loang.

THE COURT: I will be in chambers, if you need
™,

Cthexwise, we will be in recess until tawzrow
morning.

{Whoreupon, the court stood in recess.)
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