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(Whereupon, tha following proceedings ware
held cutside tha presance of the jury:)

THE GURT: I have three items tiat I wanted
to take up with yau before we hring the jury in.

Mr. Hoyt and Mr. Nolan, I was thinking last
night abaut arr logistical problens in getting the
irmate witnesses here thar you are going to need. Let
me suggest a caple of thingn.

e: It coaunred to we that sare of the folks
vho were incarcerated with Mr. Hinkson are prokably
state and local prisaners, ap cpposed to federal
prismers; go you are going to need writs of habeas
oxrpus and veveererr to oondom,

The other thing I was going to suggest to ym
is, if you would, to talk to Deputy Meyer upstairs in
the Marshal’s Office and let him Jmow who you want. He
can check arxd see where they are to make sure they are
still here.

I was going to offer, if you want already have
the fams filled cut -- he does have a form of cxder for
the writ of habeas coxpug *evesvwrerranrensns for
cnddem,

M. HWT: May I approach, Your Hooew?

THE CCURT: 2hsolutely, Mr. Hoyt.

MR, HYT: I cnly have the coe criginal. We

GO0 COURT REFORTING (208) 484-6309
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can make copies light. I prepared a wetion for oxder to
transport en each priscner. I prepared --

THE (COURT: I was trying to save you a little
bit of trouble. Go ahead.

MR. HO¥YT: -- an application for ** oandom and
crder pursuant to the writ for the transport.

THE QURT: Very good. How many pecple are we
talking about?

MR. H¥T: At this poirc, there are anly

three.

THE QOURT: Vexy gocd.

MR. HOYT: We have a caple cthers. It may be
amulative. They are not in the facility.

THE COURT: That is why I thaught you might
wait to check with Deputy Meyer first so he can find cut
vhere they are.

MR, HOYT: We have been traddng thar
infarmation.

THE CCURT: That takes care of that ae.

Secxdd thing: I know you bave had same
diccusniong with Ms. Lengotyeet about the transcripts in
electxenic form. Let me meke clear what it is I am
trying to & here.

I want to make swre that we get into your
record an electrenic version of the tramscript sinoe the

961

ONA OURT REPORIING (208) 484-6309

MR. SULLIVAN: We will attempt to.
MR. NOLAN: I think we can get an electrenic
vernion fram the oot reporter.

MR. HOVI: His omputer went down, and he has
a new canuter; that was the prablem.

Your Henor, we will seaxch -- we have many
bexes of this type of thing. We maxy have a better
quality occpy. We are talking abaut the body wire of
March 27th?

THE QOURT: Although, in terms of tramscripts,
I would like to do this for all of the transcript
evidence that we have go that we have got it in the
recard. So it would be the March -- whatever it is --
27th body wire plus the April 2003 --

MR. SULLIVAN: Jamary 8, 2003, radio
interview.

THE COURT: Yes. That ane, as well.
we have three then; is that righe?

MR. SULLIVAN: Only two, There are cnly two
entered by the Goverrment.

THE QXURT: Ave we going to do anything with
regaxd to the tape of the April arrest, thes ane that --
the Decenber 7ch?

M. NOI2N: I dm’t think so. We are going to
put in the full -- we are going to, at least, mark a

I guess

963
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court reporter did not try to simultanecusly transcribe

the tapes vhile we were playing them.

I understand, through Ms. Lengstreet, that
there was a preblem with the cant reporter. A fire or
sarething?

MR. HAT: I dn't know about a fire. The
Govenrmrent didn’t weke the transcript. It was prepared
by Brit Groom by hiring a caxt reporter. We gave him
the tape two or three years ago, at the time of the
first detention hearing, the revocation of board hearing.

He had that tape transcribed by a coxt
reporter in the Grangeville area named Keith Evans. So
the Govermment: has never prepared a transcript. We have
been using the one prepared by Mr. Groomm.

THE COURT: My anly conoern was it locked --
the version I had was about an eighth-generation
photocepy.  What we can do is scan it kut tha problem «-
I am trying to protect your record heve.

The prcblem is it is mot going to scan very
well; and that is going to case everybody preblevs down
the rcad.

If we can get the best, clearest,
sharpest-image ocpy that we can, we will scan that; and,
that way, we will have an electrunic version to conplete
the reccrd.

ONR COURT REPFCRITNG (208) 484-6309
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full oopy of the transcript of the body wire.

THE COURT: Yes.

MR, NOLAN: We baven’t decided whether to
offer the full transcript, in light of save of the
testimmy. If T could sppresch and show the court what
I have?

THE QCURT: That would be fine.

MR. NOLAN: This io wiat I have. It’'s an ths
camputer, but it’s a nuch better ccpy.

THE QCURT: That is mach better than the ane I
was locking at.

MR. NOLAN: We wauld be happy to provide that
to the cauxt.

THE QURT: Pick the best you have got, and
give to Ms, Lagstreet. She can get it imeged, and we
will have it in the reccrd.

MR, NOLAN: Wy dn’t I do that now?
Fimally, I an handing badk to the
Goverrment -- I have reviewed the 3023, again, prepared
by dgent Lovg and Special Agent Martin, reganding the
two interviews of Chiad Crenar.

I &n't see a problem with the relevant
testimmy that the Goverrment has mexked. Cbvicusly,
the defenze may wake dbjections as the testimomy comes
in; but I dn't think we are going to have the problem

THE COURT:

CNA COURT REFORTING (208) 484-6309
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MR. NOLAN: Could I give --

THE CURT: Absolutely.

MR, NOLAN: She will have to go to where they
have excised -- where the caxt ordered the excising,
becuse this is a full copy.

THE COURT: All right. Well, I thirnk we nade
clear cn the record, did we nct, the page and line
nmbers that we were playing. Unless you want savething
further &oe, we will just scan the entire transcript
into -- well, I quess --

THE COURTROCM CLERK: That’s fine, I can do
that. I could do SO0-page segments. Yau axw, 1 thragh
50 wauld be cne scan and 51 through 200.

THE QURT: I was just thinking. So that it
is clear what partiom was actually --

MR. NOLAN: I thirk the whole thing shauld be
scamed. Rulled cut and made a separate exhibit would
be what the caxt ruled they could play. I thirk I made
save chjections. Probably the whole thing should be
scamed as a oot exhibit.

THE COURT: I think that will work.

MR. NOLAN: Rull from that what was played as
an actual exhibit.

THE CAURT: The record should be clear enagh,

QR COURT REFORTING (208) 484-6309
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MR. NCLAN: Right. Do we get the 302s e

THE COURT: I previously ruled on that. Not
yet. It depends upan how the Craner testimony comes in.
Based upcn the written ruling that I made the cther
momirgy, I did review it in camera and I did met see
that it was either a gtatement within the meaning of the
Jinks Act o, at least, pretrial that there was Giglio
material in there.

But I did say in my order that I would
recanaider it after we hear from Mr. Craner, depending
upn how his testimmy canes in.

MR, NOLAN: 'The Govermment mmde an offer as to
vhat they were going to elicit fram Mr. Crener.,

THE QOURT: The reascn I asked for it is there
are same things in the Qroner’s 302 that I am quite
certain the defense does not want Mr. Crener to testify
in front of the jury about, which are not relevart to
the issuea in this case and which the caxt wauld
exclude under 403 as keing unduly prejudicial.

I wanted to make sure they were nct going to
try to offer any of those paxtions of the Croner
testimeny.

MR, NOL2N: We received, yestexday,
handwritten nctes Mr, Craner. Would the caxt --

O OOURT REFORTING (208) 484-6309
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if that becares inportant enough down the road, that yo

will be able to make appropriate arguments and identify
for amybody who is reviewing the transcript what pertion
was played ard what was excised.

Is that acceptable to the Govermment?

MR, SULLIVAN: It is, Yo Hoow.

THE COURT: That is all I have. tnless
sambody has anything else, I think we are ready.

MR, SULLIVAN: The Govenmvent has two matters.

THE CCURT: Go ahead.

MR. SULLIVAN: I was discussing, just moments
before Your Honar tock the bench, with Mr. Nolan whether
he had a memcry of the cart giving a 404() instruction
regarding Albera-type testimogy. Neither cne of us seem
to recall.

THE COURT: Nobody asked for it. I was
certaining going to include such an instruction in the
final jury instructions, hut I will be happy to give e
first thing this memning.

MR, NOLAN: I am hot requesting it.

THE (CURT: You are not requesting it?

MR. NOLAN: No.

THE CCOURT: I guess we can revisit the iscue
when we settle the clesing instructions, as to whether
you wvant ae.

ONA COURT REPCRITNG (208) 484-6309
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THE COURT: I would like to see a ocpy of

theae, ag well.

MR. NOLAN: If the cant would do me a faver
and show vhich cnes the cant, in effect, excluded so I
dm’t go into them in cxoss, if you know what I'm
saying.

THE OOURT: Yes, I do.

MR, HOYT: Your Honor, could we prokably get
an extra opy?

THE QURT: Wiy dm’t you do this. I d&n't
need to do this right now,

MR. NOLAN: That's right. He is not the next
witness.

THE COURT: We are nct going to get to him
until next week -- ch, I guess today.

MR, HOYT: Maybe we cculd daricen them or
sareching. They are pretty light.

THE COURT: I will have Ma. Barrett moke sam
opies for us.

MR. SULLTVAN: Cune other matter. We are going
to call Joe Swisher as cur next witness. This mtter
relates to his cress-eamination.

I wanted to ensure that what nct be a mttexr
of cress-exandnation is the trial he had scme twenty
years ago where he was acquitted,

O CCURT REFCRTING (208) 484-6309
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The allegation was child abuse, and I gee no

possibility of that coming in. Chvicusly, under the
rules, it is not preper cross-examination.

THE QURT: That is my understanding of the
rule. )

Mr. Nolan?

MR, NCLAN: First of all, yom Jaow, I think we
have been doing a pretty good job of --

THE COURT: You are doing a fine jcb.

MR. NCIAN: I thought about that last night,
Here ip what I intended to do: I intended to establish
that he, also, has a bias against Mr. Alkers., The bias
relates to a lawsuit he was involved in. I wouldn't get
into the natwure of it, bt it was a criminal matter.

He was ultimtely foud not guilty, but he
harbors hostility and never has liked him. So in other
werds, I wasn’t going to get into the ciramstances or
the nature of the allegation; but that there is a layg
perioed of hostility towards Mr. Albers.

So the cxversation between Mr. Hinksen and
Mr. Albers might very well -- Mr, Hinkson and
Mr. Swicher might very well their beth disliking Albers.
That was how I was plamning n doing that.

MR. SULLIVAN: That is why I wanted to bring
it up. I dm't want to see a foot in the door to

QW CURT REFCRTING (208) 484-6309
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M. Swisher was off an a laxk of his cun.

I am not going to argue the defense’s case for
them, hut let’s do it this way. Let me hear Mr. Swisher
o direct. And then when we get to cross-examimticon,
if I have a concern about Mr. Nolan going into that
area, we can take it up cutside the presence of the
Juxy.

At this point, my prelimirary ruling is that
Mr. Nolan is entitled to cxces to the limited extent an
this issue that he proffered.

MR, SULLIVAN: Does limited extent, Your
Boner, include, "You wexe tried and acquitted?”

THE GOURT: Well, I think the way he said it
was a fair questiom.

*Imn’t it a fact that you dislike Mr. Albers
by virtue of the fact that, when he was the Prosecuting
Attormey for Idaho Camty, he presecuted you in a case
that you were ultimtely acgquitted cf?*

A I assune the anower will be, "Yes, that's
true.”

That is as far as we are going to take it, I
think that is fair cwes-examination.

MR. NCIAN: I wouldn't go any further thon
that, Youxr Honor.

THE COURT: If you want to instruct --

QW COURT REPORTING (208) 484-6309
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explore this, This somds like the first foot of

sevexal .

THE GCURT: 1 do not think that cpens the
docr, I thirk that is the appropriate way to handle a
sensitive issue.

MR, SULLIVAN: I clject to it.

THE GOURT: Well, it does go to potential bias
of the witness against Mr. Albers.

MR. SULLIVAN: He is talking about the
witness’s bias against same third party who is not a
witness in the case.

MR. NOLAN: It has to do with his testimemy
that he was -- Mr. Hinkson was talking about Albers and
that the two of them had hostility towards Albers during
these axversations. It wasn't just Mr. Hinksan.

I have given the conplets -- that is what I
was goirg to do, which I think is the preper thing, not
getting into any of the detaila.

THE GOURT: It ocertainly does help to explain
why be would be willing to entertain the suggestion of
harm to Mr. Albers.

MR. SULLIVAN: which is good for the
Govertment .

THE GURT: %ell, it ould ai both ways,

deperding how the jury sees. They might cnclude that

O COURT REXORTING (208) 484-6309
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MR. SULLIVAN: This is a trial twenty years

ago.

THE CGOURT: Well, kut the quy cauld still hold
a grudge for twenty years, Mr. Sullivan. As I say, it
is certainly not the fact that -- it is certainly not
admigsible for inmpeachment, in the sense of a pricr
cawviction, because it did not result in a conviction.

MR. SULLIVAN: We are kringing to the huxy's
attenrion samething that would be totally inaduissible
for any purpose except to show that samething that is
favarakle to the Govertment.

They wvant to bring cut sarething faverable to
the Govexmment. I say that is the camel’s nose under
the tent.

THE OOURT: Well, I do not agree that it is.
A question I think you are now raising vhich is actually
a good ane -- Mr. Nolan, perhaps you can respad to
it -- if it is 23 years ago, that is a leng passage of
time.

MR. NOLAN: But the fact of the mtter is, I
mean, if I needed to, I could establish that that
hostility went right up to the day that Mr. Swisher‘s
father provided the letter which was published by
Mr. Hinkson to defeat him in the -+ I wasn’t going to go
into all of that.

O OXRT REFORTING (208) 484-6309
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MR. SULLIVAN: Thexe is a lct of histery to

all this.

THE CURT: I recall from the tax trial -- as
I recall, Mr. Albers testified in the tax trial, didn‘t
he, Mr. Hoyt? '

MR. HOYT: Yes, he did.

THE QURT: And I recall that we did get into,
I think, same of the electicn issues and Mr. Hinkson'n
participation.

MR. SULLIVAN: The election issues related
right back to Mr. Albers trying Mr. Swisher for this
child akuse chmge.

THE CCURT: Let's o it this way.

MR. NOLAN: I wasn’t going to get irko that.
I'm saying that shows that the hostility continued.

THE QCURT: I think the Govermment is entitled
to -- yau said you are not calling Mr. Albera?

MR. SULLIVAN: I'‘m not.

THE OURT: Ave you going to get into the
electim issues at all in exder to establish motive by
Mr. Hinkson?

MR. SULLIVAN: I had no intention of doing it.

THE CURT: You are going to leave it -- as
far as the jury is omoermed, you are going to leave it
as animesity arising from the Ammette Hasaloene

Q. COURT REPORTING (208) 484-6309
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(The following procesdings were held in the

presence of the jury:)

THE QCURT: Mr. Swisher, if you would, step
forvard here. The clexk will administer the cath. Good
moyning, sir.

THE COURTRCCM CLERK: Please raise your right
hand.

.o
ELVEN JUE SWISHER,
having been called, oworn, testified as follows:

THE COURTROCM CXERK: Thank you. Please take
the stand, sir. If you would, please state your name
and spell your last name for the reccxd.

THE WITNESS: Elven Joe Swisher,
S-w-i-s-h-e-r.

THE COURTROCM CLERK: Thank you.

DIREBECT EXAMINATION

BY MR. SULLIVAN:

Q.  Mr. Swisher, how old of a man are you?

A. I tumed 68 yesterchy.

Q. You live in Idaho?

A. Yes, I do.

0. Fer how lang?

A. My gosh. Over thirty years.

Q. CURT REFORTING (208) 484-6309

Y- I RS D ANLT L S 7 R S R

RRBRERREBEELEREREES

V- T - IR LT B S R - R

10

. 974
litigation?

MR. SULLIVAN: Yes, Mr. Swisher would
testify, actually, nct just to Swisher’s animoaity to
Albexrs hut Mr. Hinkson's aninceity to Albers. I didn‘'t
interd to develcp amything about Swisher’s feelings.

THE CCURT: The jury has already heard the
testimeny abaut the Amette Hasalene litigatien. I
think they have heard encugh with regard to why
Mr. Hirksan ~- and as I understand it, Agent Long is
also going to testify, when he interviewed Mr. Hirkson,
Mr. Hinkson confirmed his dislike for Mr. Albers.

MR. SULLIVAN: This is an cffer to kill
Mr. Albers for $10,000 that Swisher is going to --

THE QURT: I understand that. You are going
to ke allowed to elicit cn direct that the offer was
made.

I think I am going to reiterate my pricr
ruling. I think Mr. Nolan’s proffered arcss-eamination
is proper, limited in scope as Mr. Nolan is offering to
do.

I will certainly entertain ancther cbjection
frem the Govermment as we hear the evidence came in. At
this point, my preliminary ruling is he is entitled to
ask those questicna.

All right. Let’s kring in the jury.

Q% aXRr (208) 484-6309
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Q. Where were you born and raised?

A. I was bom and raised in the Upper Ozarks area
of Missauri.

Q.  what is the level of yar education?

A I have an undergraduate degree from Central
Missouri University. I have a graduate degree, a
Master‘s, from the thiversity of Missandi, Golurbia., I
have had doctaral studies at the University of Idaho and
Washingten State University.

Q.  What are yauxr degrees in?

A. My undergraduate degree was a Bachelar of
Scieno= in poychology and sociolegy.

Q. Wit was your Master’s Degree in?

A.  In psychiatric sccial work.

Q. You say you also engaged in doctcral studies?

A. Yes, in the field of special education. I am
still ghort a dissextation.

Q.  Did you work in that field?

A. Yes.

Q. what did you & in that regard?

A. Ch, my goodness. I began werk at the Old
King’s Road in Fultan, Missouri, State Hospital Number
ne. It was a psychiatric hespital for adnlts and
juveniles, as well.

Q. How long were you there?

O COURT REFORTING (208) 484-€309
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A, I was there about four years, and then I
transferred with advancement to the State of Califarmia.
I bacame enployed with the Bureau of Protective Services
there. I rendered servioe to the tiree major heepitals
in Califomia -- Mendocino, Sonom, and Napa.

THE CCURT: These would be the state mental
hospitalas, Mr. Swishex?

THE WITNESS: Yes. Two of them are state
mental hospitals, and ane is a hospital for the
retarded.

BY MR. SULLIVAN:

Q. How lang did you -- were you enployed in this
field of psychology and social work? Is that a fair
characterization of it? I don't mean to --

A. Ch, I think that’'s fair. In excess of twenty
years. And then I have been in private practice and
kept my hat in the ring for soms period of time. I am
still certified.

Q.  Certified as what?

A. I amcertified as a political social warker.
I helong to the Acadeny of Omrtified Social Workers. I
am a certified poychotherapist tirough the APA. I am
also a certified foremsic coamselor.

Q. Did there care a time, after same twenty years
of werking in this field, that you switched careers?

ONA COURT REPORTING (208) 484-6309
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A. I have taken CEUs fram the University of Idaho

in metallurgy, assaying, mine develgament, things of
that mature.

Q.  Did you wrk in that field?

A, Yes.

Q. Wt did you do?

A. In the early -- late ‘703, early ‘8Os, I
brought ane of the first mines badk into production in
Idaho gince the war years.

Do you gtill woxk in that field?

Yes,

Do you waxk for a particular enployexr?

. I am mxe censidered a consultant at this
point in time.

Q. Al right, Cmsulting with whon?

A. ¢h, I omsult with the wining capanies, with
pecple that need plants set up either in mining or in
enviramental remediatien.

Q.  Prioar to being a cmsultart, did you werk full
time for sams conpany?

A. Ch, pretty mich for campanies I had an
involvement with, I worked at ny father’'s canpanty for a
nnber of yeaxs, Idaho Mining and Developrent Gopany.

Q. Ssay it again.

A. Idaho Mining and Development Qowpany.

yoyo
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A. That's correct,

Q.  Wen, approximately, did you switch careers?

A. Ch, in the early to mid '70s, I began to get
into mining and get into a little less stremus
occupaticn.

Q. That was quite a switch. How did you bave an
inrterest in mining?

A. Well, I have an ald friend, who is now dead --
bless hig soul -- and he was ane of the -- he was the
epitare of an Idaho ramge rider till the day he died.
He cazried an old, single-actiom Colt .45 and rode the
rarge in the back caumntry.

Q. My question is: How did you mamage to switch
careers?

A. I'm getting to that, camseler.

THE QOURT: Get to it, Mr. Swisher.

THE WIDESS: Amyway, he introduced me to the
back country and same mining property that he knew of .
And then, as a result of my association with him, I
became actively involved in mining.
BY MR. SULLIVAN:

Q. Did you engage in any academic studies, mining
cr chemical analysis?

A. ch, yes.

Q. What did you do in that regard?

QW COURT REFORTING (208) 484-6309
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there was that located?

It was located in Oottamwood, Idaho.
Where is Oottameood?

Cettamood is gpproximately sixty miles south
of Lewistem,

Q. In the year 2000, for whom were you working?
A. Actually, in the year 2000, I was probably
still doing same werk far Idaho Mining and Develcoment

and, also, for Nextlmest Analytical.

Q.  Where was Nerthwest Analytical located?

A.  Also located in Cottarmocd, Idaho,

Q. What was yor position with Nortlwest
Amalytical?

A. Ch, Iwas an assayer; and I handled most of
the assaying for that covpany.

Q. What ig assaying? Cm you define “assaying”
for us?

A. Ch, assaying is, hasically, the determimation
of metals or minerals in solid cr scluticn.

Q. pPid you ever perfarm assaying for a ompany
called WaterOz in Grangeville, Idaho?

A. Yes, I did.

Q.  When did you staxt doing that?

A. Prahakly abaut mid yeax 2000.

Q How did you get introduced to doing that work?

¥ 0o ro
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A, Well, I met David Hinksen at the office of my

attamey there in -- well, he was cperating cut of
Grarngeville at that time. And I was infrodiced to

Mr. Hirksen. Mr. Hinkcean invited us -- ny wife was with
me -- he invited us cut for a towr of his plant.

Q. Who is the attarney that you were seeing at
that point?

A. Brit Groam.

Q.  Was that a chance weeting of Mr. Hinkscn?

A. I kelieve so.

Q. vnat did he invite you aut to his plant to do?

A. Ch, to leck aramd.

Q. Did this include sare professicnal services o

A. No. I think that it was more of a social
mature at that time.

Q. Did you go aut to hia plant?

A. Yes.

Q.  Wat did you & there?

A. He showed us arourxd the plant. He showed us
And, ch, he had a naker of tapes and
infermation on water products and so on that he provided
fex us.

Q. Did you get interested in his water product?

A, Yes.
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Q. when did that start?

A, That started in -- sametime in 2000.

Q.  How did you begin werking for him in this
professicmal relationship?

A. Wauld you say it again?

Q. How did it start? Did he ask you to & this?

A. He didn’t initially ask. His wanager did.

Q. Who was that?

A. That was a lady by the nave of Teri (sic.)

Q.  what did she want ym to do?

A, She wanted us to rum tests an tha product to
verify thar there was the ocrrect amoumt or
parts-per-million of the minerals that they indicated an
the label actually in the product itself.

Q. Did you, also, discuss that to any degree with
Mr. Hinkson that you were going to provide that service?

A, Yes.

Q. Whar did you discuss with him about doing
thar?

A.  Just that we had been asked to provide that
and, if hs had no chjection, we wauld do that.

Q.  What did he say to that?

A. To go ahead.

Q. vhat did you do then, in that regard, to
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Q. For what parpose or reasan?

A.  Well, I had been taking medication for cwanic
arthritis; and it hadn't been teryibly effective. It
was my undarstanding that the water products may be more
effective.

Q.  Did yomu gtart using them?

A. Yes, 1 did.
Q. What sart of cnditions did you use them for?
A. Primarily, for the arthritis.
Q. Did you discuas that with Dave Hinksen?
A. With Dave?
Q. Yes.
A. Yes.
Q.  Did you became a social friend of
M. Hinksen's?
A. Yea.

Q. And wauld you -- in what fashion would you
sccialize with hime

A. ¢h, Iwuldgo ot amd, you know, talk with
him; and he wauld came in toun and meet with my wife and
I. We went to a mwber of dimers together, things of
that nature.

Q. Did there come a time when you provided
professictal sexvices to his oompany, Watercz?

A. Yes.

982
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provide that professicnal service?

A. Well, I think, initially, we were supplied
ganples to nm; and we ran those to determine the parts
per million and whether, actually, what was stated an
the label existed in the product. On the first -- an
the first caple of nms of that type that we ran, it
was an stated en the label.

Q. How often did you do this testing?

A. Initially, we started cut, ch, a cample of
times a menth; and then that increased in frequency --

Q. To what?

A. -- as we were asked. Ch, I think, at the time
that cur last services were provided, they were cn a
daily hasis.

Q. Did you wark alnost daily an it, an this then?

A. In ae way cr ancther.

Q. Wauld you be in the WatexOz plant £xecuently?

A. Yes.

Q.  Wauld you be in omtact with Mr. Hinkson
frequently?

A. Yes.

Q. Did you onrinue, also, to gocialize with
Mr. Hinkson?

A, Yes.

Q. Do you see Mr. Hinksm in the caxtroom today?

G0 COURT REFORTING (208) 484-6309
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Yes.

Q.  Where is he?

A. He is seated between the two gentlewen to yorr
immediate left.

THE QUURT: The record will reflect that the

witness has idemtified the defendant, Mr. Hinksan.
BY MR. SULLIVAN:

Q. How lang did your professiaal services last
with Watercz?

A. Fram pechably about mid year 2000 up wnzil the
end of the first quarter in 2003,

Q. What were you charging for these sexvices?

A. We were charging gstandard lab fees cn an
haurly kasis cn work provided and performed.

Q. Now, was this under the cspices of ane of the
carpanies that you worked for at that time?

A, Yes.

Q. vhich cawpamy?

A. Nertlwest Analytical.

Q. Can you tell us wiat a wnthly charge woald be
to WaterOz in this period?

A.  Ch, it was variable. It might have heen
anywhere fram $1,000 up to $4,000 o $5,000.

Q.  Oould you give us any estimte of what it
wauld have -- that chmyge, that is, what you wexe
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A, Yeah.

Q. Mr. Nolan wasn’t sure what you meant. In
2001, would that have just been services for
appradmtely six mxths or thereakbouts?

A. ¢h, I'mscrxry. I beg your pardm. I have a
head cold, and it’s really affected my hearing. Did ym
gay the year 2000, which would have been the short year,
or 2002?

Q. I said 2002.

A, Well, then it would have prckably been in the
neighhorhood of double that amamt, prebably closer to
fifey.

Q. All right. Thank you. If you dn’'t hear
sarething too well, pleass try to, you know, let me
Jnow. Now, you told us that you omtimied to socialize
with Mr. Hinkson?

A, That's correct.

Q. Did you ever go to his hame?

A. Yes.

Q. vhere was his hawe?

A. He had a trailer inmediately adjacent to the
WatexOz plant.

Q.  Can you describe this hom? Let me ask this:
Was it the kind of trailer that was cn wheels?

A, Ch, ro.
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charging WatexOz -- would have been for the entire year

of, say, 20027
A, Prcbably in that first year, that short year,
probably aramd $20,000, $25,000. That's just a guess.
I dn't have the reccrds with me.
Q. How were you actually paid?
MR, NCGIAN: I‘mporry. Can I just have a

THE QURT: Sure.
(hereupon, an off-tha-record discuseicn was
hald between Mr. Sullivan and Mr, Nolan.)
BY MR, SULLIVAN:
Q. Let me ask for a clarification, please,
Mr. Swigher. Yai gave us an answer. My questiom was:
Can you appraximate what your charge was to WaterOz for
your services in the year 2002? Did you hear that
question correctly?
A. Ch, my sexrvices?
Q. Yes, for Nextlridge (sic.).
A.  Fer Nexthwest Amlytical?
Q I'm sarry. Narthwest Analytical?
A Right.
Q. vhat was it faxr 20027
A I am saying samewhere araumd $25,000.
Q.  You meticned sarething about a shoet year?

Q¥R COURT REPORTING (208) 484-6309
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Q. et kind was ie?

A. It was set -- based cn a foundation. It had
an upatajrs, downstairs, several bedroavs, baths, dining
roam, living roam, wp and down.

Q. In yor socializing, did you ever -- did
Mr. Hinksen ever inguire about yowr backgromd, your
persanal badaproumd?

A. He may have.

Q. Have you ever served in the Armed Forces,
Mr. Swigher?

A. Yes.

Q. Did Mr. Hinkson ever ask you about your
sexvice in the Ammed Foroes?

A, Yea.

Q.  what hranch did you sexve in?

A.  United States Marine Ocxps.

Q.  Did you ever discuss that with Mr. Hinkson?

A. Yes.

Q. A wint was the nature of yanr disauasion
with hin@

A. 28 I rell, Mr. Hinksn stated he had been in
the Navy. I indicated I had been in the Marine Cozps.
He ankad if I had served in any ombat situations. I
explained -- or told him, *Yes.®

Q. Wt else did he ask you about oarkat

O COURT REFORTING (208) 484-6309
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A,  He agked if I had ever killed anyme.
Q. What did you say?
A, I told him, "Yes.®
He asked, "How mamy?"
And I told him, "Too many.*
Q. Was that cne conversatiom or several?
A. It may have happened over a prolanged period
of time.
Q.  What pericd of time?
A. Ch, prabably off and an tlwoughaut the year
2001.
Q. Did you ever have occasion to discuss weapana,
quns, with Mr. Hirkson?

A. Briefly.

Q. Did you ever go shooting quns with
Mr. Hinksan?

A, Yes.

Q. And an how many occasions?

A. Only cne that I recall inmediately.

Q. Did you ever claim to Mr. Hinkson that you had
proficiency with firearm?

A. I believe he knew that I was an expert
rifleman, pistolman.

Q.  How did he know that?

QW GUURT REPORTING (208) 484-6309
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there. I assumed they cama from Mr. Hinksan.

Q. What kind wexre they?

A. ne of them was a shotqun; and I think there
was apcther rifle there, as well.

Q. What did you bring?

A. I hroaght a .22 Hery lever-action rifle and a
.32 gemd-mutawtic Browning pistol, and a .45 ato.

Q. How was your shooting?

A. I always hit what I aim at.

Q. How was Mr. Hinksen's shocting?

A. Kot terribly geod.

Q. What were you shocting at?

A. Well, we shot save tap with a ahotqun. I
anly shot maybe a half dozen times because I recently
had a pacemeker installed; and a shotqun, a twelve-gauge
particularly, kind of jars you axrowd a little. I
decided I wauld quit in due time, but I hit my targets.
A3 I recall, I dm't believe David hit any of his.

THE CCURT: Oaumsel, you might have him
explain, for those jurcrs who do not know what txap
ghocting is, a little hit more about that spert.

MR. SULLIVAN: Yes, Yoxr Haer.

Q.  Were you engaged in trap shooting?

Yes.
Q. Please explain what that is.

>
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A. I prohably told him.

Q. I'm scxry?

A, 1 probably told him, ard he chserved ny
shooting.

Q. What was the occasion that you went shooting
with him?

A. I believe it was probably in Decenber,
sanetime in Decerber of 2002, that he had a gentleman
from the Soviet Unicn, from the Ukraine, visiting., I
received a call from Mr. Hinksan.

He paid we were going to meet aut at an
enployee’s who lived in the camtry, Mr. Rich Bellen.
He indicated that his friend fram Russia would like to
& a little shocting. ZAppavently, they didn’t get to do
much of that in the Soviet Wden. So he asked if I
wauld kring come weapans,

Q.  what did you do?

A. I cleared my schedule and made time for that,
and I tock a rifle amd several handquns; and we shet
during the course of the day.

Q. Who did?
A. Myself, Mr. Hinkscn, and the Russian
gentlevan.

Q. Did Mr. Hirnksen hring his om weapm?
A. I'm not sure. There were a cauple of cthers

O COURT REPORTING (208) 484-6309
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A, Mell, that’s where -- in this case, we didn't

have a machine. We had a thrower and the pecple --

Q. I'm sorxy. A *tlnower,” is that a persan?

A. Yes.

Q. Screcne who -~

A, The persm who wagn't shooting would theow the
clay pigecns for the cthers. You have a spring-loaded
hand wnit that will kick them cut, I expect, thirty,
farty yards without any preblem at all, airboarne. So
that's, basically, what it is. And the challenge is to
hit the airhormne target when it's across from you.

Q. During 2001 and 2002, did you becare aware cf
legal preblemm that Mr. Hinkoo was having?

A. Yes.
Q. ¥&o made you aware of those legal problems he
was having?

A. Primarily, Mr. Hinkson.

Q.  tould he talk abaut it on more thon coe
occasion to you?

A, Yes.

Q.  what did he -- what sort of legal problens did
he tell you he was having?

A. Well, he had had sare difficulty with, as he
described it, an ex-enployee who had sued him for a
laage amamt of mxey; and this was before I met him.
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But at the time I met him, he was very disturbed becaise
the employee had been awarded by the cant abaut
$100, 000.
Q.  Was he upset about that?
Ch, yes.
Did he talk about it?
Yes.

 meve than ane cocasion?

y © ¥y 0o

Yes.

Q. Wt wauld be his demeance when he wenld talk
abaut that?

A. Well, he was very angry, initially; and his
demeanar reflected that.

Q.  Did he talk about the lawyer for this

enployee?
A, Yes.
Q. Did he name him?
Yes.

Q. Who was that?

A. That was a Grangeville attamey by the nzme of
Dermin Albers.

Q. Did Mr. Hinkson express any anger towards that
lawyer, Mr. Albers?

A. Cnsiderable.

Q.  Did Mr. Hinksmn ever ask you to do amything

993
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Q. Did Mr. Hinkscen kring up Dernis Albers again
to you?
A. Yes.

Q. Where did it coaw?

A.  That ccowrred at WatexOz, in his private
office.

Q.  Did anything lead @ to it?

A.  #ell, he just asked to talk to me in private.

Q. Did you know what abaut?

A. Well, I was there, yes.

Q.  Well, when he asked to talk to you in private,
did you know what he was leading wp to?

A. Ch, nct at the time but -- but we had talked
before, in private, an a sundry of subjects.

Q. Cno this cccasion, did he say scrething further
about Dermis Albers?

A. Yes.

Q.  Did he include . Albers’ family?

A. Yes.

0. what was it that Mr, Hirkse said?

A.  Well, he started off by talking abour how he
wauld like to have Mr. Albers and his family,
particularly his wife, Margaret, toxtured and killed.
And he went into quite a deseription on the tcrture.

Q. And what was that?

995
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regarding Mr. Albers?

A. Yes.

Q.  what did he ask you?

A.  Ch, he talked about things prior to my
appearance befere the Grand Rury in (s d‘Alene in
April of 2002, kut he never really asked me to do
anything unkil after I had appeared there before the
Grand Ay,

Q. Let me back it up then. Pricr to yor
appearance in the Grand Axy -- you say it was April of
20027

A. Yes,

Q. Is that correct? What were the things that
Mr. Hinkson said about Mr, Albers?

A.  Ch, pricr to that time?

Q. Yesa.

A.  Ch, he wanted to see him dead. He was very
upset because he felt that he had ahused the judicial
system. He was, also, angry with cther pecple at that
time, as well, who had been involved in the case.

Q. After yorr appearance befare the Grand Jury --
did you say Comur d'Alens?

A. Yes.
Q. And that was April 20027
A. Correct.

994
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A.  He wauld -- he said he would like to see them
stripped, boax!, and gagged, and then humed with
cigarettes or cigars.

And then while Albers was down o his knees
chsexving this coonring to his wife and any other
family meambers that might be pregent, he wanted to have
a plastic bag put over her head so that she would
suffocate to death in fremt of him, alang with other
fauily members. Then he wanted that procedure repeated
a Mr. Albers, himgelf.

Q. Did he want you to do something in that
regard?

A.  When he finiched describing what he wanted
&ne, then he offered me $10,000 a head to do it.

Q. What was his demeancr like when he was telling
you these things?

A.  He was ccol and calm at that time.

Q. What was your regpense to Mr. Hinksan?

A. I told him he was caut of his mind and he
needed to knock that kind of BS off, and I didn’'t even
thirk abat it.

Q.  How did he respond to that?

A.  He just amiled and then didn‘t reply and
charged the subject.

Q. With regard to your Grand Jury agpearance in

996
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Coeur d'Alens in April of 2002, had you been subpoenaed?

A. Yes.

Q.  Did you know at the time -- who subpoenaed
you, first?

A. I believe that was the Fedaral Proseauter. I
believe that was Nancy Qock who sulpoenaed me.

Q. Did sanecne physically hand you a docuvent
titled "gukpoena®?

A. Yes, Iut I'm not sure who honded it to me.

Q. What did that sulpcena reguire you to do?

A, It required me to hring docurentation
regarding my cantacts, professional contacts as an
assayer and chemist, with WaterOz and then to present
myself at 8:30 the moeming that had been schediled for
me before the Grard Jury to appear.

Q. Did you do go?

A, I'moorry?
Q. Did you do so?
A. Yes.

Q. Were you met by anyae at the caxthouse?

A, Yes.

Q. Who were you met by?

A. A3 I recall, I think -- well, it was e of
the pecple involved in the Grand Jury, the prosecution.
I think, probably, NMancy Cock, herself.
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Q. Pricr to your arriving there in Qoeur d’Alene,

had you told anyone at WaterOz that you were gubpoenaed?

A. No.

Q.  When you retwrned from the Grand Qury
proceeding, did you mention to anymne that you had
appeared before a Federal Grand Jury?

A, Prakably. I know I menticned it to my
attamey.

Q. Who was that?

A. Mr. Groan, Brit Groom.

Q. Did you ever becore aware that other WaterOz
aployees had been sulpoenaed to Grand Ay proceedings?
A, I had heard that. I dmn’t know that for

cextainty, but I heard it.

Q. A any time dxing 2002, after your appearance
in April, did you have any discussion with Mr. Hinksam
regarding a Grand Jury investigation?

A,  Prcbably. If I did, it was brief.

Q. I'm sorry. Let me back wp ane marent. While
you were there in Coeur d’Alene at the Grand Jury
proceeding, did camthing ocour there in the hiilding
regarding -« imvelving Nancy Oock?

A. Yes, I believe’soc.

Q. pid you chsexrve it?

A. Well, partially, in avy event. Duxing my
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Did you appear before the Grand Jury?

Yes.

How lag was yarr appearance?

Ch, my goodness. I dom't think I got an until
3:30 ar 4:00 o'cleck, and it lasted unril after 5:00.

Q.  Were ym questicned by Nancy Cock?

A.  Yes, limited. Mot of the questioning was
dmne by a Federal Prosecutor cut of Washingten, DC; and
I believe his name was Tom Bradley.

Q. Did you have sare understanding cr belief
about what the nature of this Grand Jury proceeding was
about?

A.  Vaguely, at that point in time.

Q. Where did you cbtain this vague understanding
or belief about the Grand Ry prooeeding?

A. We had a -- M3. Cook tock ny wife and I
watairs in the Federal Building there in Coeur d'Alens,
and then there was a neeting with an Intermal revemue
agent by the name of Steve Hines, Mr. Rradley -- Nancy
Qock was there for a while. There was a gentleman by
ths name of Vernen, I think, who I later learned was
aloo a witness. Ard then same testimeny was discussed.

Q. You discusgsed what you were going to testify
to?

A.  Basically.

yoyo
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testimmy -- and I was respaxiing to Mr. Bradley’s

cquestions -« Mr. Hines came in the docr of the Grand
Jury Reom and handed same papexs to Ma. Cook.
And then, subcequently, I learned that
Mr. Hines had been served with a litigation by
Mr. Hinkson that date. And I think, later an --
MR. NOLAN: Cbjection. Beyord the sogpe cf
hia knowledge.
THE QOURT: Overruled.
BY MR. SULLIVAN:
Q. Yo can finish your statement.
A. later an, I believe that My. Cock was also
sexrved that sams day.
Q.  Now, at gare point, did you get imvelved in
that particular civil lawsuit?
A. I wags asked to, at ane point, give an
affidavit, I think --
Q. o asked you -~
A. -- for Mr. Hinksm. Actually, Mr. Hinksan's
attomey asked me to give an affidavit to them.
Q. what were you asked to d? With regaxd to
whac?
A. In regards to what had happened in the Grand
Ay Rocm.  ‘They seemed to feel it was insppropriate for
Mr. Hines to have walked in and given amything to the

O OOURT REPORTING (208) 484-6309
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Q. I & sarry?
A. I am having a void right now,
Q. Ckay.

A. But he did accumlate the cowversaticen by --
ch, I remember he made same commert to the effect of --
he asked if I had remenbered the cffer he made regarding
Mr. Albers and his family. And I said that, of cause,
I did.

Axd he said he wanted that dme, basically,
with Ms. Cock and her family and Mr. Hines and his
famdly.

Ard I told him, again, that he was out of his
mind. And I, also, went into a little bit of a
dissertation because David was a frierd at that time.

Ard he said, "Well, you know, I know you're
used to it. I mean, you have killed pecple.”

I gaid, "Yes, I have killed pecple in defense
of my life and cthers; but what you axe talking about is
mueder, and there is a significant difference here.

“And you need to get it aut of your head
kecause, if you contimue talking that way, it will get
you in trouble. And if you contime talking this way
and I think you are sericus about this, I will have to
repaxt it to the authorities.”

Q.  How did he respad to thar?
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Q.  What did he tell you about being indicted for

those matters?

A.  Well, he, kasically, felt that he wauld
prevail at saove point in his litigatio against the
Govertmert: to the tune of millicns of dollars. But in
the same respect, he was extremely hostile to all of the
pecple who had been involved in that axrest.

Q.  Did he talk in the same fashicn about those
pecple as yau have menticned pricr to his arrest?

A, Yes. And in Jamary of ‘03, he approached me
again cn that, went thraugh the names of the pecple that
had cffended him, and added a federal judge by the name
of Lodge to that list. And I, esgsentially, dropped the
hanmver at that peint in time on David.

Q. Let me first ask what he asked you to &
regarding thece pecple?

A.  He wanted them all treated the way that the
initial offer regarding Albers and his family had been
handled.

Q. Were you to receive amything in retwim for
doing that?

A, At least $10,000 a head. And I made a mental
tally that, with all of the pecple he named at that
time, we were well over $100,000.

Q.  You menticned that he menticned Judge Lodge an

ONA. OOURT REFORTING (208) 464-6309
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A. Well, I get his smile again; and then he

changed the subject and went mn to samthing else at
that point.

Q.  Now, did he tell you why he had these harsh
feelings against Mrs. Codk ard Mr. Hines?

A.  They had abused the judicial system, they had
alused him tremendously, and it cost him a lot of mmey,
and they just didn’'t desexrve to live.

Q. Did you become aware that Mr. Hinkson was
arrested then in Noverber of 20027

A. I am.

Q. How did you beoore aware of it?

A. 1 am not sure. Mr. Groam might have menticned
to me that he had been arrested,

Q. Did you learn -- arrested feor what?

A. Well, I wasn’t really sure cn that; kut I,
subsequently, after his arrest, learned that he had
viclated the IRS laws and there were several cther
issues. I heard samething about forty comts or
samething of that nature.

Q. Did you ever discuss this new legal problem
with Mr. Hinksan?

A. ch, yes.

Q. After his arrest, I wean?

A. Yes, yes.

OR COURT REFCRTING (208) 464-6309
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this cccasion?

A. Yes, he did.

Q.  Had he ever talked about Judge Lodge
previcusly?

A. I'm not sure. He may have mentioned him in
passing a time or two.

Q. Did he give you any nore infeewatian about why
he had this harsh feeling against Judge Lodge an this
cocasion in Jamary of 20037

A. I think there was samething he mentianed about
Judge Lodge’s name being cn the arrest wanrant, the
Novenber arrest warrant. There was savething else aboxt
the Judge having thrown part of the civil case axt ar
getting ready to or scomething of that nmature. But I
just tumed part of it cut.

Q. Did the $10,000 offer include MNancy Cock and
Steve Hines?

A. ch, yes.

Q. Did it include Mr. Albexs?

A. Yes.

Q. Did it include the children of tlwee pecple?

A. Yes,

Q. What did he want dme with the children of
those pecple?

A. Treated in the same fashim.

ONA COURT REFORTING (208) 484-6309
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A. No. It would have prcbably been getting clese
to summer there. Spring, suwer, sareshere thraxh
there. Sometime after April, I'm thinking.

Q. Al right.

I might be wreng.

Ard who did you omkact?

I antacted the Idaho Oamty Assistant
Prosecutor fran Grangeville.

Q. Now, is he a State Preseautar, as oppcsed to a
Federal Prosecutor?

Yes. That's correct.

p o p

Q.  And did you express same caxcern to him?
A. I did.
Q. Was it regarding Mr. Hinkson?
A. Yes.
Q. Thereafter, were you omtacted by the FBI?
A. Yes.
Q.  Who ccotacted you?
A. M. Will Leng.
Q. That’s the persen hexe at the table?
A.  Coxrect, sitting right there.
THE OURT: Faor the record, the witness hag
identified Special Agent Long.
MR, SULLIVAN: Thank you, Your Henor.

OR OURT REPCRTING (208) 484-6309
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Q. Did yo read anything else?

A. I read my affidavit that I had given that was
previously on the screen.

Q. Did you read anything else?

A. Ch, I glanced at a opy of a deposition that I
gave for Mr. Hoyt earlier this year.

Q. Raything else?

A, I dn’t think so.

MR. NOLAN: Ckay. Thank yoa.

Now, is it gpropriate, Yoo Hoxr, for me to
use this writing screen to assist, in texms of putting
down nnbers and thinga?

THE COURT: Yes.

MR, NOLAN: Fine. Thank you. Let me see if I
Jaxw how to work it. Ckay. Good.

Q. Saretime in the year 2000, you becare aware of
WatexOz; ocxrect?

A. Qexyect.

Q. And you wonked - you worked at WatexQz oz
warked for WatexOz until 20037

A. I was never an enployee of WatexrQz.

Q. The campany you workeed for did woxk for
HatexOz?

A. That is correct, sir.

Q. You never werked for WaterQz?

CNR CCURT REPORTING (208} 484-6309
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I have no further questions on direct, Your

THE (CURT: Cross-examination?
MR. NOLAN: Thark you very nuch, Yorr Hoaxe.

CROB8S8S BXAMINATION
BY MR. NOLAN:

Q. Pricr to coming here today, did you review any
of yaxr testimmy that you have given wuder cath am
previcus comsions?

Wauld you repeat that, gir?

Did I gpeak loud encugh, first of all?

No. I do have a hearing --

I'm soery.

I have a hearing problem.

Tat's fine. No prchlem. Befcre testifying
today, did you read any of your pricr testimay?

A, Yes.

Q.  t#hen did you do that?

A, Yestexday.

Q.  What testimomy did you read?

A. I read the transcript from the Grand Ay in
April of 2002, and I yead the transcript when I appeared
before the Grand Ay here in Boise. I think that was
in Fehruary of ‘04.

I
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A. No, not directly.

Q. All right. And between two -- I will get to
use this samehow. I will fiqure it aut. Sametime
between 2000 and April of 2002 -- ch, koy.

THE QURT: I‘m afraid you are off the screen.

MR, NOLAN: I‘m not going to be able te do a
very good job of this.

THR CCURT: Do you want to use that hutcher
papex?

MR, NOLAN: Ch, that would be mich better.,

THE CURT: Shall we go back to the
old-fashianed way, M. Nolan?

MR. NOLAN: I really prefer to do that. Thank
you.

Mxy I be in the well?

THE COURT: Yes, you may.

Mr. sullivan, if you weuld like to, wove
aramx so you can see what he is writing. That’s fine,
too,

MR. NOLAN: I will try to put it -- do we have
any waxkers?

THE COURT: Ms. Langstreet, hew are we doing
m ar spply of colared crayens?

THE OURTROCM CLERK: I have got black.

THE CURT: We have got black. We can start

O®R CURT REFORTING (208) 494-6309
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yau auit with ene coler, Mr. Nolan.

MR, NOLAN: Tharnk you. Thank you.
Q. So sametime in wdd 2000, you becare aware of
HWaterOz; correct?

A. Yes.
Q. Ard savetine in Zpril -- A-p-r-i-1 -- of 2002,
you testify; right?

A I kelieve it was the 16th.
Q All right. You testified; correct?
A. Yes.
Q. Was your testimmy in April of 2002 truthful?
A. A3 I believed it to be at that time, yes.
Q All right., It was truthful; correct?

A, As I believed it to be at that time.
wder cath.

Q. And you told the truth?

THE CURT: Camsel, you are arguing with the

I was

witness,

MR, NOLAN: I'm scxry. I didn’t understand.

THE QUURT: I think the jury has understood
his answers.

MR, NCLAN: All right. I'mecorry. I'm
left-handed.

MR. SULLIVAN: Now I cx't see.

THE COURT: Mr. Sullivam, if you want to, move

ONA COURT REPORTING (208) 404-6303
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THE COURT: Well, I'‘m not swre you are

carrecting anything. Let’'s wait for a question,
Mr. Swishex,

THE WITNESS: Thark you, Your Honor.
BY MR. NOLaN:

Q. Ir's your testimeny that, at the time you
testified before the Grand Jury in April of 2002,

Mr. Hinkoon had net said anything about soliciting you
to kill Mr, Albers, his family, or amyone else; is that
ccrrect?

A He did nct ask me directly to do that pricr to
that time.

Q. Yau had a ranber of omversaticns with him
between mid 2000 and April 2002 where you talked about
his hostility to Mr. Albers; correct?

A. Correct.

Q. Now, isn‘t it trus that you testified befare
the Grand Jury in -- was it November of 2000 -- I'm
soryy -- Pelruary of 2004; ocarect?

A. Yes.

Q.  And you told the Grand Mwry that, right after
the lawsuit was decided and very con after you first
wet him, met Mr. Hinkscn, that he talked about having
Mr. Albers killed, his wife tortured, and menbers of the

fanily present?
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dm’t want Mr. Nolan blocking the jury's view,
BY MR. NOLAN:

Q. I will try to & it this way. The last
oxeact you had, as far as working for Wateroz, was
Jarmary of ‘03; is that correct?

A. No.

Q. Vhen was that?

A. I beg your pardm.

Q. The last omntact you had with Wakeroz, doing
work for WatexCz?

A. I previcusly testified that it was prokably in
April of ‘03.

Q. April of '03. Between mid 2000 and April of
2002, about how wemy times did you meet with
Mr. Hinkseni?

A.  Quite a nuber cf times.

Q. Mare than ten ar twelve?

A. Prakably. I would like to correct e thing.
We did the professicnal work for Watercz which wauld
have cancluded saretime toward the end of April 2003.

However, after Mr. Hinkson was arrested -- and
I'm thinking that was probably aramd Noverber or
Decenber of ‘03 -- I received a call from jail, from
Mr. Hinkscn.
QA COURT RRPORTING (208) 484-6309
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A. Yes.

Q.  And he paid -- or you said in the Grand Jury,
in February, that Mr. Hinksan said he would give you
§10,000 for taking care of these pecple?

MR. SULLIVAN: Page mumvber?
THE WIINESS: $10,000 a piece.
BY MR. NOLAN:
Q. Fage 12, 13. He included his wife, did he

A, The first time, yes,
Q. The first time he offered you mmey; correct?
Right, which would have been in April of 2002.

Q.  Now, im‘t it true you testified that it was
right at the time that Ms. Hasalahe had been awarded her
woney?

A, That is not ccarect, If you will check the
testimaxyy, I believe I asked -- I made a comment -- I
wasn't sure exactly of the time frame; hut it was
sametime after that. And, of camse, 2pril of ‘02 is
saretime after that, camseler.

Q. Isn't it true you were agked the question,
page 12, line 20: “Please. RAppraximately when was
that? The lawsuit, I believe, was in the mumer --*

Answer: "Thigs was right about the time that
he had -« Hazelton had been awarded all of this oey,

ONA CCURT REFORTING (208) 484-6309




W M0 N T A W N e

vV O ® 9N s W N

[
(=]

1

and he vas very, very angry.

"Then in the sawe time frame, he was having
tradble with his wife at thar time -- or alightly befcre
that --*

A. He did talk about those things, but the offer
to kill them didn’t come in wntil later.

Q. Isn't it true --

A.  He talked abaut them all the time.

Q. Isn’'t it true you testified at the Grand Jury
that the time he offered you the money was to kill thece
pecple, including Mrs. Hinksem (sic.) -- I'm scexy --
Mr. Hinkson's fomer wife, was abaut the time the
lawsuit was dacidad?

A. May I see what you are quoting me from?

Q. You certainly may. You certainly mway.

A, May I please see page 9, sir?

Q. Cextainly.

THE WIDNESS: If I may, Your Honox?

THE CURT: Yes. Take yorr time, M. Swisher,
You are welcome to as mich of it as you need to answer
Mr. Nolan’s questicns.

THE WIINESS: Thank you, sir. On page 9, when
I wag --

THE COURT: No. That’s not the way we & it,
Mr. Swisher. You can review as much of it as you want

1025
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question,
MR. NOLAN: Yes, I will. Thank you.

Q. You see page 12, do you not?

A. Yes, sir.

Q. Let’s lock at page 10. He talks -- you talk
about the fact that there was a civil suit, carrect, a
line 8?

A. Yes.

Q. Ms. Hasalone had received a judgement of scme
kind; carrect?

A. Yes.

Q. Over $100,000, samevhere in that neighbarhood;
oorrect?

A. Yes.
Q. He wasn't happy; oorrect?
A. Yes.

Q. That‘s what you said at that point in tine?
"He gtarted talking about how he really wauld like to
have Mr, Albers killed, and he wauld like to have his
family torbared . . " That’s at page 11, lines 12
thragh 18; ccxrect?

A. Yes.

Q. You'd let him ranbkle an; correct?

A. Yes.

Q. He said -- I'm scxyy. He said -- acoording to

1027
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to veview; kut then you have to answer his questicn,

dkay? So take a lock at it, and then I will have him
restate the questim.

THE WITNESS: Ckay.
Thamk you,

THE COURT: Are you ready for the question?

M. NIAN: I'mgoing to see if I can get
ancther copy 5o he can have that in frapt of him, if you
dm't mind.

THE QXURT:

MR. NOLAN:

I have locked at it.

Vexry well.
I am serxy.
THE GOURT: Do you want to switch ccpies?
MR. NOLAN: I have to take it back until I gt
another ane, if that‘s ckay. I'msarry. I should be
better prepared.
THE COURT: Yo are dodng fine, comseler.
Does the Govermment have an extra oopy?
MR. NOLAN: That’s all righe.

Thank you.

I will give him
a ocpy.
THE COURTROCM CLERK:
THE COURT: let's see --
BY MR. NOLAN:

I can go make me.

Q.  Here you are.
A,  Ciay. Thank you.
THE QCURT: Mr. Nolan, please restate your

QU COURT REPCRTING (208) 484-6309
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you, “He said, ‘I would like you to take care of the

matter for re because I know you’ve dane this kind of
thing befcre’"?

A, Yes.

Q.  According to you, he said, "I will give you
$10,000 ahead . . ."

A. Rm that by me again, sir.,

Q.  The next thing you said, at page 12, line 2,
is that Mr. Hinksm said, quote, "I will give you
§10,000 ahead . . .* ‘That is ahead, a-h-e-a-d, ahead
of time, in effect?

THE CURT: Caunselar, now you are arguing
abaut how the oot reporter transcribed the answer. I
thirk we have to let the jwry decide that.

MR. NOLAN: I will spell it.

THE CCURT: Just read it into the record.

MR. NOLAN: "I will give you $10,000 ahead for
taking care . . ." I see what you are saying. I didn't
think about that.

THE CCURT: I understand. That’s my job.

BY MR. NOLAN:

Q. “'Iwill give you $10,000 ahead for taking
care of Albers ard his wife;* but he said, ‘I want her
taken care of first, and he lns to wabch it, and watch
her being tortured.’®

O COURT REPORTING (208) 484-6309
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That's youwr testimony; correct?

Correct.

Q. Yau talked abaut the plastic bag; corvect?

A. Yes.

Q. That you couldn't helieve this; correct?

A. Yes.

Q. If he were sericus, you wauld have to &
sarething else, prabably; correct?

A. Yes.

Q. And then the next question was:
"Fopraximately when was that? The lawsuit, I belive,
vas in the mumer --*

Answer: "That was right about the time that
he had -- Hazelten hzd been awarded all this mmey and
be was very, very angry.”

Qoxyect?

A. Yes.

Q.  And then you talked abaur his first wife. I
dm't know her name.

And then you said: " . . . ¢h, I would say
within a cauple weeks of this incident, I was cut -- in
fact, I think my wife was with me. He started hlowing
off aqain abot all of these things he wanted dane.”

Cozrect?

A, Yes.

QW COURT REPORTING (208) 484-6309
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was that he wanted to cryect, to determine whether or

not it‘s proper to allow him to do that. I'm nct sure
vhere he was going with his answer,

MR. SULLIVAN: I'm not sure either,

THE COURT: I will permit you to talk to him
saolely abaut that correctiom that he wanted to make and
nothing else en the break.

MR. SULLIVAN: I can tell the cort and
Mr. Nolan I directed him not to menticn amything about
an offer to kill Marie.

THE CQCURT: Well, camsel raised it.

MR, NCLAN: I raised it. I raised it.

THE CCURT: Do you want to go there?

MR. NOLAN: T certainly do.
a conscicus decision an my part.

THE QOURT: I thought it was, bat I just
wanted to make that clear for the record. If you want
to get into solicitations to mmwder Marie Hinksm,
that’s your prevogative.

MR. NCLAN: The thecxy of the defense is, Your
Hxar, that nane of this is sericus and that he --

THE OURT: I undexstand.

MR. NOLAN: And just fer the reomd, I will
cbject to comsel talking to the witness.

THE CCURT: 1 am godng to --

I nean, that was

ONA OURT REFORIING (208) 484-6309
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Q. "He pulled ne aside, and he said, 'There
would be another $10,000 if you take care of Marie, as
well. she is just a pain in the ass.‘"

A. Yes.

Q. "Do you remenber where you were when he said
that? Was it a restanant?*

Aswer: “No.*

MR. SULLIVAN: Your Honor, I cbject to this
proosdure. It‘s not a proper procedire.

THE CCURT: Sustained. I think it is
impreper, Mr. Nolan.

MR. NOLAN: Very well.

THE CURT: I think we are going to take cur
recess this mamning. Ladies and gentlemen, we will be
in recess for fifteen minutes. Hopefully, we will be
back in fifteen mirites.

Mr. Swinher, just sit there for a seccrd.

Go ahesd, ladies and gentlemen.
talk to camsel about samething.

(ereupon, the jury was excused from the
courtrocm; and the following proceedings were hald:)

THE CURT: I am going to make an exception to
wy rule akout the Govermment, in this case, being
allowed to talk to Mr, Swisher dming the hreak.

T wauld like you to talk to him about what it

I want to

1030

QWA QOURT REPCRTING (208) 484-6309

MR, NOLAN: I undexstand.

THE GURT: For the reccerd, I am going to give
a withess who says in cpen cant that he would like to
coryect his testimony an gpcrtwmity to do that if it’'s
relevant and permissible testimenyy, The anly way I
Jnow -- well, I quess we can do it right here.

MR. NOLAN: We can do it right now.

THE CURT:  Mr. Swisher, what was it that you
wanted to ocrrect in frert of the jury that I cut yoa
off an?

THE WITNESS: Thank you, Your Honor, What I
wanted to corxect was -- and I menticned page 9, before
this testimmy began, before the Grand Jwry.

At thar point in time, I was feeling prckubly
about like I am today. I was asked the question: “"At
same point, did you have discussions with Mr. Hinkson or
hear Mr, Hinkscn moke threats towards anyone?"

Ay anower was: "I dm't remewber the
occasian.®

Fod then I tried to qualify it and marrow it
down the best way I culd. I knew that it had been
after these cther ciraustances and events.

Bat I, at this point, had not had an
cpportunity to go back and check my wife’'s calendar o
anything so I described -- wiat I described is accurate,

1032
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hut it just didn’t happen at that particular time frame. 19

THE COURT: All right. Thank you,
M. Swisher,

I will permdit the Govermment, on redirect, if
it wishes, to elicit that clarification or you can ask
him, Mr. Nolan.

MR. NOLAN: I wauld ask that the cowrt -- that
camsel review their 3023 becase I believe that be told
them that the first time ke was cffered mney was som
after he met Mr. Hinkeon.

Ard that's a significant change hecause he
testified befare the Grand Jwry and never -- well, it's
part of cxoss.

THE QURT: Yes, I understand.

MR. NCLAN: His testimony before the Grand

THE COURT: Harg an just a secaxd. Can we

MR, NOLAN: I would like that.

THE QURT: Mr. Swisher, if you need to use
the restrcan, why den’t you step cut of the canrtroom
and I will hear the rest of the argurent from camsel?

(vhereupan, witness Swisher was excused frem
the couxtyoam, and the following procesdings were held:)

MR. NCLAN: Here is the problem. This is,

QW COURT REPORTING (208) 484-6309
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Juxy’s jeb.

MR. NCLAN: It‘s hard for me. That doesm’t
mean the rules change or anything. Quite frankly, I
think that he told pecple it was -- after he tried to
take over the husiness, after he decided that
Mr. Hinksen put out a hit an him, after he decided
Mr. Hinksen shot at him, after he decided that he
wouldn‘t be getting all of these things from
Mr. Hinksen, he became an enemy of Mr. Hinksen.

After he becans an ensmy of Mr. Hirksan, then
he omes back and joins the bandwagan; and he tells them
right after I started this. That’s inpartant because
it’s before his testimony which puts daukt on his
credibility.

THE (OURT: CGay. I understand where you are
going, Mr. Nolan. I think that‘s fair
croas-examination. I am going to allow you to engage in
i, )

I am going to cxder the Govermment, over the
recess, to take a lock at the 302s to see whether ar not
there is an incansistency between his Grand Juxy
testimany and what he told the FBI, pricr or after, with
regard to the timing of these alleged solicitaticns.,

MR. NOLAN: Right. and so it‘s ckay -- now he
will say, "I want to change that," which is fine. Ym
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actually, a very significant issue because his testimmy

in April of 2002 is, basically, a glowing report of
everything.

I wean, I'm characterizing it; hut he doesn't
say anything about any of the behavier of Mr. Hinksen
that would er ghould have care up in the nature of sane
of the questiomns.

It shows that, you know, he tested the product
himself; he loved the guy; he loved the product -- all
of this kind of atuff.

If he was telling us the truth then and now he
is coming kack and saying, *Ch, he offered, during that
time to, yu know, kill these pecple® -- that's why I
kraught Mardie in.

If he was having trauble with Marie, it wasn’'t
in April of 2002, I can prove it was in 2000. So it
shows that he is actually lying and it's extremely
inportant because he really -- I &'t mean to affect
the cort. He has lied so mxch that he is going to be
hard for me.

MR. SULLIVAN: I dn’'t see what the issue is
that is going to be discussed here.

THE GURT: I thirnk I understand wheve
Mr. Nolan is going. It’s mot hard for the cant. I
dm’t have to decide his credibility. That is the

Q¥ COURT REPORTING (208) 484-6309
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know, he will say, “"Well, I didn’t know;* and it really

wag after 2002.

THE CURT: You can attenpt to inpeach the
witness, the Govermment can attempt to rehabilitate the
witness, ard the juxy will decide whether he is telling
the truth.

MR, NOLAN: I understand that. I want the
oot to understand why I think that's so significant.

THE QURT: I think you have made your reccrd.
I have made my ruling. I hope it’s clear with everybody
as to what we are doing here.

MR. NOLAN: That’'s fine,

THE QOURT: Now, the next matter. Juror
Mrs. Hanes handed a note to the clerk which says:
*Yanr Hanor, I do not know if this is allowed for me to
ask; khur cm Mr. Swisher be asked about the mental
capacity of M. Hinksen? Did he & a clinical
evaluation of Mr. Hinksan? Is David Hirkson on
medication? Is Mr. Hinkscn mentally 1117 Ave we o are
we not supposed to omsider his mental capacity?

Ar this point, comsel, I an --

MR. NOLAN: Can you give them Dr. Doke’s
report now?

THE GURT: How do you want me to handle it?
shall I sinply say to the jury that I did receive a ncte

O OXURT REPORTING (208) 484-6309
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fram cne of the jurars hut, at this poinr, I am going to

allow the parties to proceed to put en their evidenos;
and that's how we are going to respend to it?

MR. NOLAN: I think that's the best way,

THE CCURT: That's how I wauld like to hadle
ic.

MR, SULLIVAN: I agree with that, Yar Hoor.

THE COURT: All right. You have ten mimites
for a xecess. I will see you back here in ten mimutes.

(Racess.)

THE QURT: Mr. Nolam, my law clerk had, I
guenn, spoken to you kriefly about same potential
inpeachment: infcrmation an Mr. Croner.

MR. NOLAN: I apologize. We just famd ait
that the file an Chad Craner in the state cant, in the
County of Ada, is under seal; so we can’t find cut abaut
the underlying facts.

We are trying to get a hold -- we are having
sarebody try to get the lawyer, to see if we can find
ait sarething. I wanted to alert -- I den’t think the
caxt has the authority to tell the state cowrt to
unseal their reccrds.

But because of the lateness of all of this, I
wanted to make a record that we are meking the effart

and waybe a phane call might be needed.

QW COURT REPORTING (208) 484-6309
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(vhareupon, the following proceedings were
held in the presence of the jury:)

THE OURT: Ladies and gentlemen, before we
omtimue with Mr. Swisher, Mrs. Hanes gave us a note,
vhich is perfectly fine.

I went over that with the lawyers. My
respcnse to your question, at this point, is I am going
to allow the parties to proceed with the presentation of
the evidenra. So we way’'t respand immediately to your
questicn., We will see how the evidenos goes. Thank
you.

Mr. Nolan, you may proceed.

MR. NOLAN: Thank you.

THE QOURT: Mr. Swisher, you are still under
cath.

THE WIINESS: Yes, sir.

BY MR. NOLAN:

Q. Wmt you would like to cxrect, I take it, is,
if there is any inference ar any suggestion, I thirk, in
yar Grand Ay testimoy of Felruary of 2003 (sic.),
that you were told anything or solicited to kill anyhoxdy
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THE CCURT: As much as I'd like to think that

federal judges have umlimited power, I Jnow of o
autherity by which I can tell a state court to wnseal
1!:5Eilesbemme1needmstottxnt:oseeifﬂny
might be discoverable in an angoing criminal procesding.
If the Govermment knows of any authority to permit me to
& go -~ I know of none.

MR. NOLAN: This agency wasn’t investigating
it, so we dm't have a prcblem theve,

THE QOURT: The anly case I can think of is
the Younger Doctrine that says I can‘t interfere in
agoing state proceedingm, so I can’t enter an order
telling a state cant judge that he has to stop o
termimate an angoing <riminal proceeding for wntever
reasan.

MR, NCLAN:

THE QCURT:

I vanted to mke oure I tried.
I think we have to stay within the
Qmstitution, Mr. Nolan.

MR. NOLAN: I think so, too.

THE COURT: Are we ready for Mr. Swisher?

MR, NOLAN: I am ready, unless there are name
repcrts I have to get.

MR, SULLIVAN: There is not contained in any
document: that we have in the nature of a dekriefing of
Mr. Swisher that relates to this issue of what date the

ONA OXIRT REPORTING (208) 484-6309
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between mdd 2000 and April of 2002, that's not a proper

inference? You didn’t intend to say that; correct?

A, Well, you menticned Pelruary of 2003. What io
thar in reference to, sir?

0. I'm sorry. That is the Grand Jury testimmy.
That's the date of the Grand Jwry testimay that ym
reviewed and said you wanted to coryect samething about.

MR. SULLIVAN: Your Haxe, I cbject.

THE WIINESS: No, sir.

MR. SULLIVAN: That’'s a misleading statement
by camsel.

THE COURT: Sustained.

BY MR. NCLAN:

Q. I'm sarry. JIt’s two thousand -- ny apalogies.
That:'s why I have these pieces of paper. It’s 2004;
right?

All right. If you said anything in 2004 that
suggested that you were solicited to kill anybody
between mid 2002 and April -- mid 2000 -- excuse me --
and 2pril of 2002, that what you said is in exror;
oxerect?

A. Coxrect.

Q.  All right, Now, when you first met
Mr. Hinksen in mid 2000, &id you and he discuss
Mr. Albera?

O QXIRT REFORTING (208) 494-6309
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A Yes. 104

Q.  And between mid 2000 and April of 2002, did he
discuss with you his hatred for Mr. Albers?

A, Yes.

Q. Did he discuss with you his wanting to kill
Mr. Albers?

A.  Well, he wanted to cee him dead.

Q.  He wanted to see him dead?

A.  Right.

Q.  He didn’t say he was going to kill him. He
wauld like to see him dead; right?

A.  Right.

Q. There was & lot of talk that he did about
Mr. Albers; is that ocrrect?

A. TaL’s correct.

Q.  And I take it, you have a backgramd with
Mr. Albers; coxrect?

A. I Jkow Mr. Albers.

Q. Well, a nnber -- twenty sare odd years ago,
he prececuted you.  You were found not quilty; oorrect?

A. Coxrect.

MR. SULLIVAN: I chject to this.
THE (COURT: 1 am going to permit that

questicm. Overruled. It’s been the subject of a
previoss rling by the caxt.

QNA OOURT REPCRTING (208) 464-6309
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THE COURT: Oomsel, did you establish what it

wag that Mr, Albers was trying to get re-elected for?
BY MR. NCLAN:

Q. I'm scrxy. He was trying to get re-elected to
the position of prosecutcr?

A. Yes.

Q. Bither comty cr same kind of prosecutcr; io
that correct?

A. That is omxvect.

Q. 2nd cne of his -- well, that prevented him
from getting elected, that piece of literatwre, you
beliave?

A. Qoxrect,

Q. Now, you are a disabled veteran; is that

A. That is oczrect.

Q.  And yomu have a hearing problem; corvect?

A. Cexrect .

Q.  And when you testified -- ym first becams
aware cf WaterOz becase of a friend of yaurs; isn’'t
that correct?

A, That'o ocorrect.

Q. A friend was concerned abeut yar health; is
that right?

A. Yes.

QR OURT REPCRTING (208) 484-6309
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BY MR. NOLAN:

Q. He proseatted yoi, and you were found not
guilty; is that ocrrect?

A. That is coxrect.

Q.  And you have had kad feelings about him since
then, have you not?

A. I have had.

Q. Ckay. And you talked to Mr. Hinksan about
your feelings about Mr. Albers between mid 2000 and
Mpril of 2002; correct?

A. I may have.

Q. Well, did you ar did you net?

A. I dm't recall, specifieally.

Q. dkay. In November of 2000, did you
participate with Mr. Hinksan in helping to distrihbite a
piece of literature abaut Mr. Albers to the public?

A. My father did.

Q. Did you mail same items?

A. I dxn't think I persanmally did, mo.

Q.  Did you take them to the post office for
mailing?

A, I'm not suxe. It‘s possible.

Q. And to the best of your knowledge, that caused
Mr. Albers nct to get re-elected; ooxyect?

A. I believe that‘s correct.

1042
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Q. You were having a lot of trouble walking, and
yu had arthritio; is that ccrvect?

A. Coxrect.

Q.  And he suggested that you lock at the
possibility of WatexOz; correct?

A. Yes.

Q. And you went aut there, and he intxoduced you
to the pecple at WatexOz; correct?

A. No.

Q. In the Grand Jury of April of 2002, o page
14, line 1 -- let ma see if I can -- can we get -- is
there ancther opy of the transcript? Let me give it to
the witness. I am going to try to get a copy of this
trand Aury testimmy. Here, let me give you a oopy.

May I approach?
THE CQCURT: Yes, of caurse.
BY MR. NOLAN:

Q. If you oould, take a lock at page 14.
start -- I guess, if you want to, go back to 13, at the
bottam. You can start anywhere you want, but that would
be the place I would suggest.

MR, SULLIVAN: Comsel, what was the document?
MR. NOLAN: Page 13,

MR. SULLIVAN: Which cne?

MR, NOLAN: Qrand ury of Aprdl 2002.

You can

1044
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MR. SULLIVAN: «kay.
THE WINESS: Yes.
BY MR. NOLAN:

Q. Gy, Have you been able to review that?

A. Yes.

Q. Is that your -- does that refresh your
recollection that you went with that friend to WaterOz
ad he introduced you to the pecple cut there?

A, That's incarrect.

Q.  Is that what you testified under cath at the
Grand wry in April 20027

A.  That’s what I believed at that time, yes.

Q. You testified in April of 2002 to that fact;

A. Correct.
Q. Is that wrang?
A. Yes.

Q. You testified they tock you araurd and said,
“thy dm’'t you try save cf these,” and so fcrth? Did
you testify that way?

A, I testified that way, that it was Mr. Hinkson
who did that.

Q. Is that true?

A. That they tock me aromd?

Q.  When you testified in April of 2002 to those

1045
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Q. A that's incorrect?

A, Yes.

Q. Al right. Do ym have a good memoxy, sir?

A. Well, I'm68. I do have came mamxry flaws
ut, kasically, pretty good.

Q.  And you have previously testified that you
have nct -- did not have a good wewcry; ooxrrect?

A. Boy, 1dm't recall that.

Q. Im't it -- if you oauld, take a lock at page
36, lines 13 through 19.

Your Honer, would the coxt like a copy?
THE COURT: I wauld love a opy. Thank yoa,
Mr. Nolan.
MR. NOLAN: Here is a ocpy for the caxt.
THE COURT: Thaok you.
BY MR. NOLAN:

Q. Have you read that, sir?

A, Which 1ine are you referxing to, six?

Q. Line 13, on page 36, thraugh line 19.

A. This is ny answer: "You're telling me that I
have it. There is an old saying, yo:lmow . . .*

Q. Becuse s, Does that yefreah yonr
recollection that you testified in April of 2002 under
cath in regeads to your wencry?

A. I guess I did.

1047
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facts, were threse facts true? 1098

A. Yau will have to go back and staxt --

MR. SULLIVAN: I den't know what facts camsel
is talking abait.

THE COURT: I'mnct quite sure what you are
asking Mr. Swisher.
BY MR. NOLAN:

Q. You oaid, April of 2002, quote, line 5, page
14: “They tock me arcund and said, ‘thy dm't you try
sae of these?’"

"And I said, ‘Ciay. What’s to lose? I will
give it a whirl,’"
You testified that way; ocrrect?

A, Yes.

Q.  Was that testimmy true?

A. Yes, from Mr. Hinksan. Mr. Hinkson tock me
arcund and made those ocnments. Would you like me to
explain that?

Q. On page 13, line 24, you said, quote: *I
dm’t really believe in that, but I'mwilling to txy it.
So my friend suggested I go cut and, in fact, went with
e to WaterOz and introduced me.®

A. That’s incorrect.

Q. Is that what you testified to?

A, Yes.

QR QOURT (208) 484-6309
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Q. You have -~

A. It says it hexe.
Q.  You testified in 2pril of 2002 that you didn't
have a good mamery; coxrect?
A, That’s not what it says hexe.
THE QURT: Oomsel, it is not what it says

here. I want you to read starting at line 13.

MR. NZAN: I will be happy to. I was trying
to characterize it.

THE COURT: I want you to read it rather than
characterize it
BY MR. NOLAN:

Q. I would rather read it.

Question: That‘s ckay. That’s how ny memory
werks sanetimes.

Angwer --

THE GURT: That is not ocrrect, Mr. Nolan.
You have added a wend.

MR. NOLAN: I‘m sorxy. QQuesticn:
dey. That’'s how memory works sometimes.,”

MR. SULLIVAN: Yo Hmor, I wauld request
that the question and answer priar to that be read
first, to give the catext.

THE CURT: I amgoing to allow you am
redirect to clear this up, if Mr. Nolan doesn't want to.

"That's

QR CXURT REPORTING (208) 484-6309
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1| a a mnber of occasions; and he needs to discredit me
2 | in the worst way.
3 Q. S0 -~
4 A. I teld him I would go to the autherities.
5 THE QOURT: Mr. Swisher, just wait.
6 | BY MR. NOLAN:
7 Q. So he hates you becmuse you went to the
8 | authorities?
9 A. Yes, and because I am a witness feor the
10 | prosecution.
11 Q. Isee. Sohe shot at you; is that righr?
12 A. I didn‘t say he shet at me. I merely stated
13 | that I had been shot at an August 31st of this year,
14 | which is a matter of the official reccxds of Idaho
15 | comzy.
16 Q. Now, what day were you shot at?
17 A.  August 31st.
18 Q. When did you repert it?
19 A. It was prokably a day or two later, before I
20 | cald get to a phone. It was in a remcte area.
21 Q. Aday or two?
22 A. Hh?
23 Q. How about a week?
24 A.  It’s possible. I was at a remcte area in
25 | Idaho CGamry with a Vietnam carbat veteran friend, and

ONA OXIRT REFORTING (208) 484-6309
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1| involved.
2 M. NOLAN: I'm scrry. I will find what I
3 | need.
4 THE CCURT: That'’s all right., Take your time,
5| camsel.
6 | BY MR. NOLAN:
7 Q. Now, when you testified before the Gramd Juxy
8 | in April about omtacts and conversations with
9 | Mr. Hinkscn between the time you met him in mid 2000 and
10 | 2pril, you were asked: *Did ymu talk to him vexry much
11 | about an investigation, a possible investigation, that
12 | was coanying in 20017"
n A. Where are we at, sir?
14 THE QURT: Well --
15 MR, NOLAN: I am talking about --
16 THE CCURT: What do you remenber, Mr. Swishex?
17 | Anower the questien first.
18 THE WIDNESS: You are getting a little remcte
19 | for me. Because I have testified so many times, if I
20 | can’'t lock at it, I can‘t moke a meaningful answer to
21 | ym, oir., I &kn’t remmber.
22 I am very tirved. I cnly got abaut an hour's
23 | sleep last night. I have a terrikle head cold. I‘m not
24 | going to guess at samething I don’t know.
25
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we vere expecting cur wives to come in sametime later

that week.

A we cauldn’t find the shocter, ard it is a
remcte area. I did repart it. We tock photographs of
it initially, right off, with the entrance and exit
holes. The shocter shot at me while I was sitting en a
tin privy, and the kullet missed me on my right side.

The Sheriff’s Department, later, after that
investigation, determined that the shocter had used a
nine millireter handam spproximately 35 yards from the
back of the cuthouse,

Q. They also determined that there were sore
Forest Service pecple in the area; carrect?
We didn't know that, inicially.
Wh-lvh, I'm saying --
Initially -- ch, go ahead.
The case was closed, was it net?

A I dn't know. I haven’t heard that. The last
I heard, they were investigating Forest Service
persanel who were there without nctification, as
agreed, with that agency, prior to the shooting.

Q. Ad you believe, Mr. Hinkscn did this becmise
you are a witness against him; is that righr?

A. I didn‘t say he did it but wy perscemal -- if
you are asking for my persamal cpinicn, I believe he was

o » o ¥
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BY MR. NOLAN:

Q. Do ymu feel that the trustwerthiness of yax
testimxy today -- that the relinbility of yoxr
testimxy today is affected by your lack of sleep or
feelings right now?

A. Net regarding the solicitation for muder, no.

Q. So if there are questions about solicitaticm,
the jury can rely upen them; ooxxect?

A. T would think so.

Q. But if it’s amything else abart the backgramd
of this case, they shauldn't rely upm it because you
can't give good testimay?

A. That’s not wiat I said. That isn’t true.

Q.  All right, Now, should the jury treat yoxr
testimmy about sclicitation today differently than your
testimony about other maktters because of your physical
condition?

MR. SULLIVAN: I cbject to the faxm of the
question. I cbject to the argument of comsel.

THE COURT: I will allow the witness to answer
that question, if he can.

THE WIDNESS: I have testified under cathan a
nnber of occasions. At the time I testified under
cath, I believed what I testified to was acarate and

oaplete.

QW OXRT REFORTING (208) 484-6309
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I have, m several occasicns, learmed

cdmwise,betnmeofcixuxmumcrsmethirgcfthat
mature; but that’s very rave and cn not very many
instances.

BY MR. NOLAN:

Q. Let me try the questicn again: Are yo
suggesting to the jury that they may rely upon your
menery and yor testimony about matters relating to the
solicitation, kut they may nct necessarily rely won
your testimony albcut other matters because of yar
physical candition today?

A, I'mnot suggesting that either,

THE COURT: That’'s enough an that subject,
comsel.
BY MR. NCLAN:

Q. Ckay. Now, when you first met Mr. Hinksen,
between mdd 2000 and your testimmy before the Grand
Jury in Fpril of 2002, did you have discussicns with him
about any investigations?

A.  You will have to be a bit more gpecific, sir.

Q. You were asked before the Grard Jury: Well,
isn‘t it true that you didn’t ask him -- or you didn‘t
talk to hin? He talked to you during this peried of
time abait an investigation?

A.  About vhich investigation? vhat

O COURT REPORTING (208) 484-6209
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Q. And were they true?

A, Yes.

Q. And would that answer reflect yonr attitude
about the mature of Mr. Hinksen between mid 2002 -- 2000
and April of -- strike that.

Would that reflect your attitwde of the
ocnversations -- that's a bad question.

Would that reflect the character of the
oonversations about the investigation dwing 2001 with
Mr. Hinkson?

A. I believe so.

Q. Were yau, sir, ever instructed by amybody that
you should not answer questions when put under cath?

A. That I shauld not answer questions while put
under cath?

Q. You testified at a deposition; ccrrect?

A, Wt depooitian?

Q.  You teatified at a deposition in Octcber of
this year; occrvect?

A. Yes.

Q. At that depcsition, you refused to answer
questions, saying that you were prohibited fram
answering questicns; oczrect?

A. Yes.

Q.  Who prchibited you fxom answering the
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Q. Isn't it true that, on page 34, line 24, you
were asked the questian: *You said you talked to
Mr. Hinkson about a possible investigation a year or so
ago?”

Ad yorr answer was: “"No, I didn’t talk to
him, He talked to ms abaut a year ago.”

Questicn: “What did he say?*

Answer: “And sametimes -- I dm‘t seek
Mr. Hinkson cut when I go there beczuse a few times he
has cormered me.  And he is very knowledgeable. My
goodness. His knowledge of chamistry is pretty
farrastic.

"But he is a very emotiomal youny men and I
recall abaut a year ago he was talking tome about -- I
relieve he was involved in litigation at that time. He
may otill be, for all I know.

"There wag & local prosecuting attommey
involved and things of that nature so -- and he did
menticn that he -- I think he said he had been
investigated cne time or the cther by the IRS or other
agencies,®

Was that yaur -- was that the questions and
were those your answers in Fpril of 20027

A. Yes.

ONA. OOURT REPORTING (208) 484-6303
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questions?

A, I prchibited myself en instructions I had
received when I appeared befare the Grand Juxy in a
secret seasion here in Boise.

I was told that everything that happened in
that Grand Jury Room was secret until, if and vhen, the
matter care to trial; that I should discuss nothing that
went before that Grand Jwry at that time. Ad so I
prohibited myself fram answering it.

Q. ¥&o instructed you not to answer any questicns
abaut what hsppened in that Grand Axy?

A. I dn't recall exactly, ut I know that was a
general instruction given to me before I appeared before
the Grand Jury in Boise; that Grand Jury wattexs are
highly enfidential and that you are not to disquss
anything that went an, pericd.

Q. You were asked a question before the
deposition as to whether you performed amy tests at the
reguest of any governmental enmtity on WaterOz projects.

You said: I can’t answer that. I'm

prahibited fram answering that.*
Correct?
A. Yes.

Q. You were asked: "who prchibited you?"
And you paid you wexe prechibited from saying

OWA OCURT REPORTING (208) 484-6309
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that righe?

A, Yes.

Q. Who has now given you permission to answer
questions regarding that?

A.  Well, I think, since that suit, itself, has
been stipulated and dismissed and we are in active
trial, I can prokably answer anmy question you like.

Q. Yai have decided that yourself?

A. I lave now, based on my previaus instructions.

Q. You were asked a question in that depesition
of whether you have all recorda of paywents, bk
statements,

And you said:  "I'm prchibited from giving you
those answers;* corvect?

A, I guess I'm going to have to ask for a copy of
that, too. It’s hard for me to respend.

MR. NOIAN: You den’'t have a oopy?

THE COURT: That's okay.

Counsel, do you know uhere he is?

MR. SULLIVAN: No, I dm't.

THR CCURT: Yau &'t have a ocpy either?

MR, NOLAN: I dm't have oopies for them.

THE WIINESS: That is ccxyect. I see there I
did say that I would be happy to talk to the judge in

QR OXRT REFORTING (208) 484-6309
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lawsuits here, would you mind reading into the recard

vhat suit this ig?

MR. NCLAN: Thio is in the Second Judicial
District, Cv-35121. And I will put a staple in it, if
that’s day.

THE QCURT: The Seoard Judicial District for
the State of Idaho.

MR. NOLAN: For the State of Idaho, in the
Coumty of Idaho.

THE COURT: Very good.

MR. NCLAN: May I staple?

THE CCURT: Yes.

MR. SULLIVAN: Your Hoaxr, since the
GoverTment hasn't seen this docunent befare, we wauld
request that we hreak for lunch and have that
oppartunity.

THE (OURT: Yoy dn’t we do that? Let’'s take
a little early, if that‘s all right with you, lunchecn
recess.

MR. NOLAN: That's fine,

THE QURT: Ladies and gentlamen, we are about
five mines before ar noymal noon recess. Wiy dm't
we recess until ten mirmutes after 1:007 Hopefully, we
will be able to get started at or abeut that time. We
will be in recess wil 1:10.
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BY MR. NOLAN:

Q. There was no judge there; corvect?

A, Well, that wasn’t of my doing. I was ardered
there o a weekend to give this deposition. No judge
was availakle.

Q. This was the lawsuit in which you weve
claiming yo were entitled to $500,000 from Mr. Hirkson;
oorrect?

A. This is the lawsuit between Mr. Hinkson and
Mr. Bellm that Mr. Hinkson drug me into, and I mede a
ocamterclaim to protect myself and my family.

MR. NOLAN: I just got this. I have mot
marked it yec. May I wark it?

THE QCURT: Yes.

MR. NOLAN: I would ask that the document be
warked as K.

THE QXURT: K?

MR, NCLAN: K.

MR. NCIAN: Thank you.

THE COURTRXM CLERK: Defendanr’s Exhibit K.

MR, NOLAN: 2nd it appears to be a five-page
doament entitled "Answer, Qxess Claim, Cross Claim and
Demand for Jury Trial.”

THE COURT: Since we have so many different

QR QXRT REPCRITNG {208) 484-6309
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(lamch recess.,)

THE GOURT: Mr. Swisher, you are still under
cath. Have a seat, and we will get back to work here,

Camsel?

MR. NOLAN: Thark you, Your Honor.

Q.  Showing you what has been marked as
Defendant’s K, would you take a lock at thia, please,
ard tell me whether or not this is the document that you
signed and filed in cant?

A. Yes, it is.

MR, NOLAN: I would offer -- excuse me. I
wauld offer Exhikit K into evidence.

THE COURT: Any abjection?

MR, SULLIVAN: Mo cjection, Yoo Humer.

THE CCURT: Exhibit K is admitted. Just so we
are clear, why dm’'t you give me a hrief case nxmwe so
the jury will know which case this ia?

MR. NOLAN: Sure. This is Belln, Petiticver,
vs. Hinksen, Respandent; and Hirksen,
Counter-Fetiticner, vo. Bellan, Oomter-Respandent; and
Elven Joe Swither, Third Party Respandent, and Elven Joe
Swisher, Ooamterclaimant Croes-Conplainant vs. -- and
Cress Caplainant. It is an Answer, Comterclaim, and
Cress CGoplaint in that actimn.

THE OOURT: Vexy well. With that

QA COURT REPORTING (208) 484-6309
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(Whazeupon, Defendant’s Bxhibit K was recoived
in evidence.)
BY MR. NCLAN:

Q. Briefly, hack to your -- you were asked
questicns in this deposition that I've referred to of
Octcber of this year regarding your claims for certain
propexty; ocrrect?

A. Yes.

Q. Anxd you refused to answer them, stating that
you were prohibited from giving cut that infarmtion;
oorrect?

A. Yes, I believe so.

Q. And you were also prechibited from telling --
fram saying who was prohibiting you from giving ast that
information; correct?

A. Yes.

Q. If I cauld -- if I cculd, now, go back to the
alleged threats -- ch, by the way, before I & that, you
indicated that the investigation of the shocting wp in
the mamtaing savewhere was dme; ocxrect? There was an
irvestigation dene?

A, Yes. A Deputy Sheriff from Idaho Comty cxve
up.

Q.  And prior to that, you had phened FBI Agent

OO0 COURT REFCRTING (208) 484-6309
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with a friend, ut you told him, *Dan‘t try to talk to

him becaise he dida’'t hear any shots;" coryrect?

A, No, I did nct.

Q. 1Is that right?

A. Mo,

Q. Did you tell him that he didn’t hear any shots
becawe ha is almost deaf?

MR. SULLIVAN: I cbject, Yorr Honox, to
hearsay and relevanoe.

THE COURT: I will sustain the dvjection.
BY MR. NOLAN:

Q. Did you give him his name to confirm whether
there were ghots fired?

MR. SULLIVAN: Object. Sare gramxds,
THE CCURT: I will allow it.
THE WIIMESS: Yes. Aboolutely. And his
telephens nmber and address.
BY MR. NCLAN:

Q. Now, as to your state of mind as to whether
you were shot at, your friend told you he hadn’t heard
amything?

MR. SULLIVAN: Clrject.

THE QOURT: Let me gee you at sidshar.

(herapen, the following asidebar discussion
was hald outnida the presence of the jury:)

ONA OOURT REPORTING (208) 484-6309
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’

A. I didn‘t testify to that, but I believe that's
the sequence of events.

Q. Ard during the inmvestigation, they went to the
area where they would have thought this pistol had been
fired; omxect?

A. I believe so.

Q. They actually didn‘t recover a lullet, did
they?

A, No. They didn’t recover a hullet or a casing.

Q. They faxd no foctprints at the area where the
casing might be famd; correct?

A, Well, the gramd had been scuffed wp there;
hut they famd no distinct prints.

Q. In fact, you were in an cuthouse; ccrrect?

A, When I was shot at, yes.

Q. A you were there with a friend; correct?

A.  Iwas nct in the athouse with a friend, but
there was a friend theve,

Q.  Up in the cabin?

A. n the propexty.

Q.  How far was the cabin from the cuthouse?

A, Ch, about, prokably, 40 yards, 45, give or

Q. And yau told the officer that you were there

ONA COURT REPORTING (208) 484-6309
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THE COURT: Where are we going with this? I

asgume there is mo evidence to tie Mr. Hinksen to this,
other than the witness’s pure speoalation.

MR. NOLAN: Nene at all. That was the last
question because he got into answering all of the things
that they did, and I tock the report and the repart said
that his friend didn’t hear anything because he i
almest deaf. So it is coming from this witness.

THE CCURT: Well, you haven’t -- I dm't think
you have established a famdatiom that he knows what the
friend told the Sheriff.

MR. NOLAN: No.

THE COURT: I am not going to allow collateral
inpeachent cn this incident.

MR. NOLAN: No, ro. Then I said to the
witness -- the question was: "As to your state of mind
as to whethar it ooarred, yoarr friend said to you that
he didn’t hear it?" That was my question.

THE CCURT: I am going to sustain that
cbjection. We have gne -- this is way beyond.

(Whereupon, the following proceedingn were
hald in cpen court, in tha presenca of the jury:)

BY MR. NOLAN:
Q. Between the time you started working at
WaterCz in 2000 and the time of your Grand Jury

QNR COURT REFORTING (208) 484-6309
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Mr. Albers, his famly, or anyae else; correct?

A. I didn’t work there.

Q. I am scrry. From the time you had ocontact
with Mr. Hinksen frem mid 2002 to -- mid 2000 -- excuse
me -- to Xpril of 2002, Mr. Hinksm mede no threats in
YU presence regarding killing Mr. Albers or his
famdly; ocorrect?

A. He made wany threats.

Q.  Abaut killing Mr, Albers and his family?

A. Ch, yes. Not just to me lut to a whole lot
of pecple.

Q. I am talking about you.

A. Right. He wade mamy threats.

Q. Abaut killirg?

A.  He just didn't ask ms dwing that time frome
to kill them.

Q. He made no -- did he meke any tireats in your
presence?

A. Yes.

Q. Ad, again, your testimoy as to how many
times you have talked to Mr. Hirkoon dwing that time
pericd? Approximately, how mary times did you talk to
Mr. Hinkson fram mid 2000 to April 20022

A. I dm't recall exactly.

QA COURT REPORTING (208) 484-6309
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A, If I testified to it under cath, I believed it

to be true at that time.

Q. Do you have any reascn to believe, now, that
it's oot true?

A. Net really.

Q. %hen you were asked by the Grand Jury in Fpril
of 2002 as to the mature of the commicaticns that
Mr. Hirkson made in your presence, between the tims of
wid 2000 witil Aprdl of 2002, wasn't it your
testimxy -- if I might read from page 42 to 43, 42,
1ine 19, to 43, line 8, I think that that -- being
allowed to read that would be tha best way to do this
particular cquestian.

THE QOURT: Well, I -- go ahead! Go ahead.
If there is mo chjectim, go ahead.

MR. SULLIVAN: Give me the page naber again,
pleage.
BY MR. NGLAN:

Q.  Page 42, line 19, to 43, line 7. You were
asked by a jurer, dumring the time that you were with
Mr. Hinkson, whether you had any cxmversations cf things
cther than tecinical testing? For exanple, politics,
hia views cn taxes and so farth?

MR. SULLIVAN: I dbject, Yo Hor. It's
been covered.

A COURT REFORTING (208) 484-6309
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Q. Im't it true that you testified in the Grand
Jury an April of 20027
MR. SULLIVAN: I cbject to the -- I chject to
the procedre. He said he didn't recall and that
THE CQCURT: We are rehaching gromd that I
thought you had covered before lunch.
MR. NOLAN: I didn’t do the inpeactmernt.
THE QOURT: I will allow you to lay the
fomdation. His testimmy at this point is that he
doem’t recall. If you can inpeach him an that, go
ahead. Otherwise, move an to a new area.
BY MR. NOLAN:
Q. Isn‘t it true yoz cnly talked to him about a
dozen times?
A. I indicated that I do not recall at this
poink.
Q. Im’t it true you testified in Zpril that ym
had only talked to Mr. Hinkson about a dozen times?
A, I dm't recall.
Q. Showing you the tramscript, page 18, lines 3
thragh 7.
A.  That’s vhat I testified to under cath at that
time.

Q. Ad wag that true?

1086
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THE COURT: Sustained. We have been over this

MR, NOLAN: Your Honor --

THE COURT: No, ccunsel.
dojection., Ask another question.
BY MR. NCLAN:

Q. Yo told the Govermment that he never said
amything very bad at all about the Goverment, isn’t
that right?

A. I &'t recall that.

Q. This is --

THE COURT: Go ahead.
BY MR. NOLAN:

Q. You said that I haven’t heard him talk against
the Goverrrent cther than he just felt the Govertment
was too represgive. You said that under cath; im't
that right?

MR. HOYT: It's not inpeachment of smything.
THE COURT: That is not inpeaching, Mr. Nolam.
BY MR. NCLAN:

Q. Did you hear him make any threats about
goverrment: officialo between mid 2000 and April of 20027

A. Would you repeat the questiom?

Q. Did you hear him reke any threats about
goverment officials dwing 20017

I sustained the

1088
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Q. Against Ms. Cock?
A, 20017 Prokably.
Q.  Mpinst Mr. Hines?

A. Prabably.
Q. Against Judge Lodge?
A, No.

Q. Against Hines and Cock, that he wanted them

A. That's possible.

Q.  And vhen you testified before the Grand Ry
in April of 2002, you told the Grand Axy that you
hadn’t heard him talk against the United States, cther
than he just he felt that the Goverment was too
repressive.

Then you said, at ane point, he mentioned
sarething about -- well, federal agents were trying to
huild a case on lenest pecple, things of that nature,
hut you just kind of let it go; isn‘'t that right?

A.  Well, let ne --

Q. Wasn’'t that your testimeny?

THE CCURT: Mr. Swisher, is that what you said
o that cocasin? That’s the question. “"Yes® cr *no*?

THE WITNESS: Yes.

QW COURT REPORTING (208) 484-6309

1091
BY MR. NCLAN:

Q. The question was: *Did you ever have a
ocaversation with Mr. Hinksen about things other than
the tectnical testing? Did you ever -- you know, did
you ever talk politics or his views an taxes and soan
and so forth?"

And yar full anower -- may I read the full

THE COURT: You mRy.
BY MR. NOLAN:

Q. "I wish you hadn’t asked that question. Yes.
That’s where he is -- it's a cmversation hut more fxam
the standpoint of I listened while he talked, more than
anything else.

*But he las some very strang feelings about
the dovernment and the Govermment being too inrrusive in
axr lives and things of that nabure, and he has made
those clear an several occasians.

"But I haven’'t heard him talk against the
United States ever, cther than just he felt thor the
Govertment: is too repressive.

"And at cne point, he mentioned savething
about -- well, federal agents were always trying to
huild a case an henest pecple, things of that nature;
ut I just Jdnd of let that go.”

O COURT REFORTING (208) 464-6309
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Q. Now, was that true?

A, Yes. At that time, I thawght it to be true.

Q. S0 you believed, at that time, that his
comments about Cock and Hines and wanking them dead was
nothing wore than his saying samething about federal
agents always trying to huild a case on honest pecple,
thinge like that?

A.  And his wishful thirking. He was a friemd at
that point in time. Should I have volunteered that to
the Grand Qxy?

Q. Did you feel you missed --

A. To gay --

THE QOURT: Mr. Swisher, wait for Mr. Nolan’'s
question.
BY MR. NOLAN:
Q.  Didn't you feel you were misleading the Grand
Jury when you testified like that en April of 20027
MR. SULLIVAN: Yar Hacr, camsel --
THE WITNESS: No.
MR. SULLIVAN: -- did not read the jurcr’s
question that this was respansive to.
MR. NOLAN: I will yead it,
THE COURT: Please.

Q% COURT REFCRTING (208) 484-6309

1092
That was the questicn and that was yaxr

anower; ooxyect?

A, That wag my answer, Absolutely.

Q. Now, based upen what you are testifying heve
today about the mature of the caversations that you
heard Mr. Hirkem make in the year 2001, do you feel
that you were being honest or were you you, in fact,
mialeading the Grand Axy?

A. No. I was being honest with the Grand Junxy.

Q. During the time that Mr. Hinksen allegedly
made solicitations to you, there were cther pecple
around, were there not?

A, Wauld you repeat that?

Q. Dwing the time that Mr. Hinkson made
solicitations, there were cther pecple aramd; isn‘t
that right?

Al vhen he made the tlnee direct solicitaticns to
me, they were made in private.

Q. Ismt it true --

A. To camit murder.

Q. Imn't it true -- page 16, line 15, tirough 17,
lins 3, Imn’t it true, when you were asked a questian:
Did he make gtatements about tryirng to laxt scmecne --
I'm saxy -- aboxt trying to ot anyooe?

Angwer: "Ch, yes."

OR CCURT REPORTING (208) 464-6309
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"Tell us what he said to you.”

Answer: "Well, he was go angry with the team
that were involved in persecukirg him, is the way that
he put it, that he called we over to his trailer house,
in the privacy of it.

"and I think there were probably several other
pecple that were araund. I dm’t Jmow how much they
heard. I kiow on at least ane comasian wy wife was in
the vicinity. she didn‘t always enter into the
cawversations that we have.”

Now, was that about statements involving
killing sarekody by you, or was that just his other
conversations about wanting them dead?

A. Again, we are at what page? This is e the
14th, I guess, of Felruary? The Februaxy --

Q. 'This is Fekwusry of 200d4.

A. aay.

Q.  Page 16, line 15.

A. Al right. At this particular time frame, I
thirk this was just ancther ane of those -- I wigh this
happened; I wish this happened, et cetera, et cetera.

And I think my wife was present. fhether she
heard amything cx not -- I didy't push her m it, but
I'm pretty sure she was there and heard that. But that
was not ane of the times he solicited e to do the

Q% COURT REPORTING (208) 484-6309

1085
that,

(dhareupcn, Mr. Sullivan provided the court a
copy of the Febxuary 10, 2004, Grand Jury transeript,)

THE COURT: What page are we an, caunsel?
BY MR. NCLAN:

Q. Page 21, line 11 and 12. Yeu can start at
line 3. I kind of lost it there because that was the
cnbext. Did you use the word "angry*?

A,  Yes, I did here, in that testimmy.

Q. New, there has heen testimy abaut a list.
Gn you remenber any cther nzmes an the list, other tham
M. Alkers, his childrem, Ms. Cock, Mr. Himes, Judge
Loeche? That's about five or six, I guess. Do you have
any -- there were others; correct?

A. Yes.

Q. Who do you remenber of the others?

A, Well, I remember Judge Reinhardt fram
Grangeville was cn an the list.

Q. W else?

A, Well, the first tire we talked, of conse, his
wife, Marie, was e the list.

Q. By the last time, her name was taken off the
list; right?

A.  That’s right, He had cmitted her at that
time.

QNA. COURT REFORTING (208) 464-6309
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Q.  The time that you said that he lost it, that
was the last time; ocrrect?

A, That’s ocrrect.

Q. Ard that was the time you said he was
pleading; is that right?

A. I would describe it as pleading.

Q. A you described it to the Grand Jury -- was
he angry?

A. He was quite wupset.

Q  Was he agmy?

A. I'm ot sure that he wag all that angry. I
thirk it was more pleading and frustration.

Q. Page 21, line 12 -- lines 6 tlragh 12,

First of all, kefare I get to that -- I will
do that.

You, in fact, said to the Grand Jury, "He was
S0 angry"? Weren't those your words? Those are at
lines 11 and 12.

MR. SULLIVAN: I request that he read the
entire answer.

THE OURT: Well, I &n't have a copy of the
transcript, so I'm handicapped. All I have is the rApril
2002 Grand Jury testimay,

MR, NOLAN: I will be happy to go threugh

1094
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Q. Who else was cn the 1ist?

A. ch, my. Well, we've mentioned Nancy Codk,
Steven Hines, their families, Mr. Albern and his family,
George Reinhardt and his family -- there were several
others, hut I dn’t recall them right now. I didn't
write them down.

Q.  Now, were there any strings attached to all of
the things that Mr. Hinkson had given you at that point
in time?

A. I didn't thirk so, up until this last weeting
with him.

Q. You testified before the Grand Jury, did ym
rot, "There was no string attached to that, you know,®
referring to those items; coxrect?

A. I wanld have to know where you are reading.

Q.  Page 20, line 19 and 20.

A. Page 20? I think you have to not take that
ot of context, sir.

Q. I will read the whole thing. I would be heppy

A. Please.

Q. Do you want me -- where do you want me to
start, air?

A. Ch, T think I would start at line 7 ard go
from there.

1086
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Q. All right. Quote, "And then it was right

after that -- and I think this was the middle of Jamary
that he nigned -- fimally got arvound to signing the
confidentiality form.

"He always wanted to know what we were doing,
and I wvauddn't tell him until his forms were signed and,
even then, I was hesitant to tell him too much.*

Right after that, he draped in on me again

and --

MR. SULLIVAN: I want it read corxectly,
please.

THE COURT: I think the words are, "He dropped
it on me again.”
BY MR. NCLAN:

Q. I'm sorry.

"But right after that, he dropped it cnme
again, that he wanted these pecple killed, and he dote
all of this for me, and he knew that he had deeds ooming
@ this property for me, and all that.

"Cf cauwse, there was no string attached to
that, you know. This was mine, amyway. But he really
needed help because these pecple were pressuring him and
they just had -- everything was a lie exospt his side of
the stery, aoxd he repeated his cffer to -- made an offer
to me to have them killed.®

QR COURT REPCRTING (208) 484-6309
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ard said, "I was there with you, you know. It was

twenty, the size of a mining claim.*
And then it hit me that I had mde a mistake
and said ten instead of twenty.

Q. He also, during the time that he was -- well,
let me -- let me do this: During the conse of the
litigation after Deceber of 2003, you received certain
papers at yaxr docr; oorrect? Samebody put legal papers
o your door; coayect?

A. I &u't koow what kind of papers they were.
Samebody had hng a sack with same papers on my dooxr
late at night.

Q. You called the police?

A I did.

Q. Yeu refused -- you wanted the palioce to take
them away; ooxrect?

A. That’s ocxrect.

Q.  And the police told you that this is a civil
makter; you deal with it yourself? Omrrect?

A. I think it was samething to that effect.

Q.  And the police, also, advenished you not to --

MR. SULLIVAN: I cbject, Yarr Hmor, to

MR. NOLAN: It goes to bias.
THE CCURT: Sustained. Hearsay.

QR OXURT REFORTING (208) 484-6309
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Did I read that preperly?

THE GOURT: You left cut a word., You left aut
the word "pay.” It should be, * . . . made an offer to

payme ., . .*
THE WIINESS: Right.
BY MR. NCLAN:
Q. I'msay.

® . . . bs repeated his offer to -- made an
offer to pay re to have them killed.®
Correct?

A.  Yes., And vhat I am doing there is talking
about M., Hinksn and his coments to me becaune he made
it clear that he had dae all of this for me. He had
all of this prcperty he had given to me, and he had all
of these deeds caming my way on the property and so an.

Ad, of course, there was no string attached
to that, with this sclicitation of muder; but he
menticned it during the solicitation to murder. oOf
caxse, I never get the title to any of his preperty
g0 -~

Q. I am just curious. I'mnct just curicus.
That’s not true.

Did he offer you ten acres cr twenty acres?

A. I testified at cne time that I thoughr it was
ten. My wife corrected me when I talked to her later

O COURT REFORTING (208) 494-6309
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BY MR. NCLAN:

Q.  The week pricr to that, you had also --
canebody tried to sexve you with papers?

THE COURT: T will allow that answer.

THE WIDNESS: I dm't Jaxw.

BY MR. NCLAN:
Q. Yau called the police pricr to that?

MR. SULLIVAN: I cbject, Yo Hoor.
Relevance.

THE QCURT: I will allow the question.

Did you call the polics mere than awe with
regard to process gexrvers?

THE WIINESS: Yes, sir, I did. There wag --
savebody showed up at the door, and I was in the middle
of a medical procedure. This was about 2:00 o’clock in
the moning, and they otarted tearing the hinges off the
docr.

My wife went to the docax, and there wag a
gentleman who was bearded and dirty and unkempt
damnding to see me. Well, I was \pstairs,

Let me explain this. I have to cath faxr or
five times a day, and I had a catheter in me.

THE CCURT: Mr. Swisher, that’s sufficient. I
think we get the picture.

OO0, CCURT REFORTING (208) 484-6309
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BY MR. NOLAN:

Q. 2:00 o'clock in the moming they came; is that
right?

A. About that time, yes. You know, it was late
at pight, amyway. I couldn't -- my wife could tell you
the exact time, I &'t recall.
of pain at that time.

Q. Was it before 10:00 in the evening?

MR. SULLIVAN: I chyject, You Haor.

THE CURT: This is going way beyaxd, caumsel.
Sustained. Move an to another avea.
BY MR. NOLAN:

Q.  Very well. Now, what involvement did you have
with WaterOz in Octcker, Novewber, amd December?

A.  Of vhat year, sir?

Q. Of 2003?

A, I'm tryirg to think exactly what day he
called., It was either -- prchably September cr Octcher.
He was in jail at the time, and he called me and said
that he had a partnership with Rick Bellen and that he
had talked to Mr, Bellen and they wonted to hire ms as a
onsultant to go cut to WatexOz and lock the facility
over, uake things safer for enployees, and make things
safer in the product for the general public.

And in wy discussion with David, I said, "Are

I was in quite a bit

110
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A. Prokably.
Q. Mr. Belln was present at the meeting?
A, If you say so.
Q. Well, was he, gix?
THE QOURT: Do you remarber, Mr. Swisher?
THE WITNESS: I dm‘t distinctly remember it,
Your Honor.
BY MR. NOLAN:
Q.  Mr. Hinkson wanted you to become involved in
WatexOz again; correct?
A, Yes.
Q.  He wanted you to get the place ruming,
inprove the product, improve the oonditions; correct?

A, Yes.
Q. And you went ahead and did that; isn't that
right?

A, I wamn’t given the cpportunity to do it.

Q. You weren't given the gportimity because
sanehody decided they didn’t want Mr. Bellan to do jt?
They wanited Mr. Hinksan's -- the shand of
Mr. Hinkson‘'s foxmer wife to do it; ocxrect?

A, I dm’'t Jnow about that. I knew that I went
it as inmstructed, and they wouldn‘t permit me to lodk
over the facility.

There were two men theve, including
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you sure that Mr. Bellm is your partner?

And he said, "Absolutely.”

Ad he said, "He will be aramd.® And he
said, "No ane will give you any trable. I told them to
let you have free reign oit there. Traublesheot this
for us.”

I said: "Gkay. Fine. I was concemned nore
abaut the general public at that time than anything
else -~ ad the employees.®

Q. Did you attend a board meeting of WatexrOz in
October of 20037

A, Quite posaihly.

Q.  You dn't remwewber attending --

A. I &n't rematber the details of it. I thimk
that I was called cut for a boerd meeting, and I'm not
even sure who all was there.

Q. Wasn’t there -~

A, Aryway, to meke a log story short, David
eventually came an the speaker phone, talking from jail.

THE OOURT: Let’s wait for the guestiom,
Mr. Swisher. The mly questicn was whether or not you
remenber attending a board meeting,

THE WIINESS: I remenber it vaguely.

BY MR. NOLAN:
Q. You hrought a friend of yours, Dowg Sellers?

ONA QOURT REPCRTING (208) 484-6309
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Mr. Hinkson's ex-wife's new husband, who is an ex-deputy

or wag an ex-deputy of Idaho County, Greg scmething --
Towertan, I think -- and ancther gentleman who kept me
fram going cut andd doing what David had asked m= to
do -- and Bellen, both.

Q. So you did nothing at WaterOz after the
Octcber board weeting with Mr, Bellen; is that corvect?

A, Not wntil -- that’s cocrrect, until I went back
in Decewber, at Mr. Bellen’s request, to follow uwp cn
that, via the coxt oxder.

Q. With Mr. Hinkson‘s approval; correct?

A. I dn't Joow abaut that because he didn’t call
e again in Decenber an that.

Q. A you understand Mr. Bellm is suing
Mr. Hinkson; coaxrect?

A. I urderstand that.
those suito transpixved.

Q. You were hired, were you nct, as an expert
witness by Mr. Bellon; omrect?

A.  Boy, I tell you, there’s heen a 1ot of legal
stuff going e today. If you will give me a reference
to that, maybe I can give you an intelligent answer.,

Q. Well, do you remember being hired as an expert
witnesz by Mr. Bella in the civil suit that involves
Mr. Hinkson?

I don’t Jnow exactly when

O OOURT REFCRTDNG (208) 484-6309
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MR, SULLIVAN: I chject, Your Hemor.

Relevance.

THE COURT: I will pexmit it; but I do think
we are going an a bit, camsel. Go ahead.

I will overrule the dyjection, for the record.

THE WIDNESS: Ckay. I denv't specifically
recall that. I know that Mr. Bellmn definitely wanted
me to go out and lock the place over.

If that's what you mesn by being an expert
witness, that’s very pcasible. He wanted my
reconmendations a how to inprove enployee safety and
public safety, as well.

BY MR. NOLAN:

Q. I'm specifically referring to being hived by
Mr. Bellan after he was kicked aut of Wateroz, to assist
him against Mr. Hinksen in the civil suit?

A,  Well, sir, at that point in tine, I had been
asked by both partners, if you want to call them that,
to give my imput to protect enployees and the public;
and that’s what I went cut in December to do.

Q. In answer to y guesticn, were you hived as am
expext witness by Mr. Bellon to assist him in the civil
suit against Mr. Hinksen?

A.  Well, let me put it this way: Hiring involves
mmey, and I never received a dime for going cut there

QR CURD REPORTING (208) 4684-5309
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MR, NOLAN: I will show it to counsel.

MR, SULLIVAN: Your Hener, I object. It's
talking about a different case.
THE QOURT: Well, I dm’t know what you are
chjecting to yet because I haven't heard the question.,
MR. SULLIVAN: He is trying to refresh his
memery regarding being hired as -~
THE COURT: Let me gee the -~
MR. NOLAN: Sure.
MR. SULLIVAN: I‘m not talking about the civil
case, Yoxr Honor.
THE COURT: You may need to clear that up an
redirect, I think it‘s a fair question.
MR. NOLAN: Let me ask -~ I will ask it this
that way?
THE COURT: That would help, oamsel,
MR, NOLAN: I would be happy to.
Q. Mr. Swisher, were you hired to be an expert
withess in the fedsral case against Mr. David Hinkson?
A.  2gainst Mr. Hinksam?

Q. Yes.
A, ¥iould you let me see what you are reading
from, six?

THE QOURT: Go ahead and show it to him.
MR, NOLAN: Ckay. Sure.

QNA OOURT REPORTING (208) 484-630%
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in Deceriber.

Q. After Decenber -- I'm scxxy.

THE GCURT: Well --

BY MR. NCLAN:

Q.  After Decenber, when there was a lawsuit
between Mr. Bellon and Mr. Hinksan, wexe you hirved as an
expert witness by Mr, Hinksen in that guit?

A. I dn’t think so. By Mr. Hinksen?

Q. That’s my falt.

A, I dn't recall either ane of them.

THE URT: Counsel, you are getting us all
onfused here. If you can, clear this wp. I hope the
jury is followirg this. I am not.

MR, NOLAN: I am having a lot of trauble.

THE QOURT: I thirk the witness is baving a
hard time following you, as well.

MR, NOLAN: I will wove an, Your Hoer.

THE CUURT: Thark you, camsel.

MR, NOLAN: I can’t find the exact pertion. I
fomd it. May I mgproach?

THE QOURT: Yes, you may.

MR, NOLAN: Take a lock to see if this
refreshes your recollection.

MR, SULLIVAN: May I see the dooument that
comsel is shoewing the witness?

Q% QUURT REPCRTING (208) 484-6309

THE COURT: I think I now wnderstand
Mr. sullivan's chjection.

Let me see camsel at sidebar.

(Whereupon, the following sidebar discussicn
wag held cutside the presencs of the jury:)

MR. SULLIVAN: Your Hanor, he has been asking
him over and over again abaut being hired an an expert
witness by Mr. Bellan against Mr. Hinkson.

He shows him this document that is a question
by Mr. Hoyt in this deposition, and Mr. Hoyt references
samething abeut a federal case.

It’'s thoroughly misleading and onfusing the
withess. It's thoraghly misled and confused me, and I
think it has the jury. I wove to prchibit it.

MR. NOLAN: I will be happy to clear it w@p
because what happens is the question says: "Were you
hired as an expert withess in the fedsral case against
Mr, Hinkson?"

The answer is: "Yes,*

“pid Mr. Bellm pay you any neney?"

‘The angwer is: "No."

So there is, dovicusly, ambiguity in that
question. But the fact that he believes that he was
hired as an expert witness in a federal case against
Mr. Hinkson goes to his ability and credibility as a

ONA. COURT REFORTTNG (208) 4084-6309
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witness. That’s wiat it's for.

THE GOURT: The problem that I am having is
that we have so many different pieces of litigation, and
you are hopping aramd quickly fram ane lawsuit to the
next.

I read that answer, and it is anbiguous. I
read tiat answer to refer to helping Mr. Hinksen in
ocrnection with the FDA case against Mr. Hinkson. Now,
I dm't know if that’s what Mr. Hoyt intended when he
asked him the questim.

But we have now noved from the Bella-Hinksen
case to the federal criminal case against Mr. Hinkson,
and go I'm net sure this is inpeachment.

MR. NOLAN: I see. In other woxds, it oould
be that it pertains to Mr. Bellm assisting Mr. Hinksan
in the federal FDA case.

Chviaunly, the court is further shead on thio
than I am. I saw it as a bias that he is working for
ancther withess, and so I will just withdraw the
questicn,

THE CCURT:
handle it.

MR. HYT: Your Hmar, off the record, con we
just have a discussion?

THE COURT: Yes.

That wauld be the best way to

1109
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A I thought I had.

Q. Al you testified at a later time, at a
depeaition in Octaber of this year, that you would
change your testimony becauss you didn’t get the full
amount; oarrect?

A. That’s true.
never issued.

Q.  Now, hopefully, this will be the last
question. I'm mue the Judge has been -- I hope no e
else has been as awdous as the coart.

THE GURT: That's all right., The cont will
give you as much lesway as you need.
MR, NOLAN: I appreciate that, Your Honor.
THE COURT: It's been a lang day.
BY MR. NOLAN:

Q. ¥dhen you teatified befare the Grand Aury in
Ppril of 2002 -- I'm coxxry if I didn’t opeak up loud
enagh -- you talked abeut your feelingn about
Mr. Hinkscn; ocrrect?

A. Prckably. Arve you making a gpecific --

Q. I am just laying the famdation for the time
ard place. At the time, in April of 2002, you believed
that he wag a very kright man; corvect?

A, Yes, that's true,

Q. A little ecoentric; correct?

It was given, hut titles were
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(Whareupon, an off-tha-record digcussion was

held batween Mr. Hoyt and Mr. Nolan cutsids the presence
of the jury.)

(The following proceedings were hald in the
presence of the jury:)

MR. NCIAN: I will withdraw that question,
Your Hner, I apolagize to the jury for the omfusion
that I may have caused with all of those questions.

THE @URT: That's quite all right, oamsel.
BY MR. NOLAN:

Q. Yau believe that it’'s appropriate that, if yu

wish, you cn change your testimay, depending upmn the
ciramstances; correct?

MR. SULLIVAN: I cbject to so hroad and vague
of a questian.

THE QURT: I will sustain it as to the form
of the question.
BY MR. NOLAN:

Q. All right. You testified under cath that you
bad been paid in full for the testing, correct, pricr?

A.  For what testimay?

Q. Earlier this mmmning, in response to
uestions, we established that, on a prior cccasian, you
testified that you had been paid in full for the testing
that was dme an belalf of WatexOz; ocorvect?

QMR OOURT REFORTING (208) 484-6309
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A. True,

Q. Initially, he cmuses you to take a little step
back; true?

A. True.

Q. He is a bright quy? He has come up with same
tecknolegy that weeks; carrect?

A. Qxrrect.

MR. SULLIVAN: I cbject to reading fram the

Grand Ay testimmy. There is 1o inpeadmen:, no
vefreshment.

THE COURT: I will sustain it as to inproper
fam. Just replrase yor question.

MR, NOLAN: I will rephrase it. I will lock
and then I will --

THE QOURT: That would be the better way to do
it.
BY MR. NCLAN:

Q. Yau haven't had -- you didn‘'t have any
prchlems with hing ccrrect?

A. I didn‘t have any problems with him in that
time frame from 2000 to 2002.

Q. You didn‘t expect any problems with hine
A. Towards me directly?

Q. Yes.,

A. No.

QWA COURT REPORTING (208) 484-6309
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Q. He never lied to yomu?

A.  Well, not that T knew of at tha time that I
gave that testimony.

Q. And you accept pecple for who they are and
what they are; correct?

A. I trytodo that.

Q. A that was the kind of infarmatiom you gave
the Grand Ay about Mr. Hinkeen in April of 2002;
ocryect?

A. What you just read, ccrrect.

MR, NOLAN: No further questions.

THE GOURT: All right. Redirect?

MR. NOLAN: Ch, Yoxr Hoer I do have -- I o
have sarething, My I axroach?

THE QURT: Yes, sir. I will allow ymu to
re-cpen.

(vherevpon, the following sidebar discussicn
was hold cutaoide the presence of the juxy:)

MR. NZAN: This is a very difficult issue.
Far quite saretime, we have been trying to dig into his
military history becaise we den’t believe it’s accurate.
It's ae of those things where, if you make a change amd
yau are wrang, it can just kill you.

Because of his age and becmuse of the time of
the war, we dm’t believe he was in the war. We also

¥R OXIRT REPCRITNG {(208) 484-6309
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mwedale, if he had medals, or anything else. The

onversation with Hinkson wasn’t about those matters.

So this i setting wp a -- if there io any
basis to it, that is, this is setting up a scarecrow to
kock it down savetime, maybe, potentially, if they can
find samabody.

MR, NOLAN: He is wearing a Purple Heart an
the witness stand. He is wearing a Purple Heart on the
witness stand, in the presence of the jury.

MR. SULLIVAN: Fer the xecord, he has a
little -~ I d&n't know -~ you know, sarething stuck in
his lapel. If somebody knows what that io, fine. No
ane has said what it is.

THE COURT: I am going to permit this. I am
going to permit Mr. Nolan to ack him what the lapel pin
is that he is wearing.

If he ancwero that it‘s a Puarple Heart, I am
going to pexmit Mr. Nolan to ask him whether ar not he
is telling the jury that he was awarded the Ruple
Heart. And that’s as far as I am going to allow you to
go, although you can cextainly say isn‘t --

MR. NOLAN: On direct eamination, he also
gaid he idlled hindreds of pecple. That was cn direct
exgminmation. I didn't go into that. Now, I mean, I
wauld like permission to have him re-affirm that he was

OFA QUURT REPORTING (208) 484-6309
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dx’'t believe that he got a Purple Heart or was in

cavbat.

But until cne second ago, I had nothing that I
oauld rely upan to attack that until I was handed a
letter fram the National Persamel Records Center
indicating that the offices had failed -- the reccxds
fail to show that he ever was recomended for ar awarded
any persan decerations.

He is wearing a Purple Heart, as we speak.

MR. HOYT: Your Haer, he entered the servios
in Agust of 1954, after the Korean Conflict todk place.

MR. NOLAN: I believe I should be allowed to
re-cpen this. I'm scrry it came up at this hor. I cm
tell the cont, literally, I had o pricr kcwledge.

MR. SULLIVAN: Your Honar, are they intending
to call a witnesa?

R. NOLAN: We will gubpoena the witnesses if
he denies it. I mean, we just got this letter dated --
this letter is dated Jamary 14th. It was faxed to us.
We got it an the 14th.

MR. SULLIVAN: The Govermment never went in an
its direct abaut wiming medals o conbat. I went into
a cxversation that he had with Mr. Rinkson apd what
Mr. Hinksen asked him akout.

I didn't ask him anything about where he got

ONA COURT REFCRTING (208) 484-6309
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in ombat, because of the recoxds.

MR, SULLIVAN: He didn’'t testify he killed
hmdreds of pecple.

THE QUURT: He testified he killed mamy
pecple.

Let’s see how he handles the Purple Heart
question; and then you can ask the follow-up, depending
upcn how he answexs the Porple Heart questicon.

MR. HAT: Can he be asked the question: bid
he gerve during the Koerean Omflict, as a predicate
queatim?

THE COURT: I will permit that,

(vhareupen, the following proceedings were
held in the presence of the jury:)

BY MR. NOLAN:

Q. I am scexy, Mr. Swisher. I have same
additioml questionz. Arve you wearing savething an your
lapel?

A, Yes.

Q. Wt is that?

A, It's a Puxple Heart Madal.

Q. Is that a Ruple Heart you earmned?

A. Yes.

Q. It was awarded to you by the United States
Government?

OG0 COURT REPCRITNG (208) 484-6309
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A, That's coryect.

Q. Did yau serve in ombat in the United
States -- did you gerve in cnbat in the Korean Wax?

A, Not in the Korean War kut following the Korean
War.

Q. In vhat field of battle did yom receive the
Purple Heart?

MR. SULLIVAN: Judge, I cbject.

THE COURT: Overruled.

THE WIDESS: I was part of a special
epadition, Marine Corps Expediticmary Unit that was
engaged in ombat after the Armistice, in an attempt to
free FOW3 still in secxet prison cmps in Nerth Korea.
Ad that infarwation still remains classified, so I'm
not sure how nuch more I can say an that.

BY MR. NOLAN:
Q. Showing you a docurent from the military --

MR. SULLTVAN: I cbject, Your Honor.

BY MR. NOLAN:
Q. Showing you a docunert --

THE COURT: T will allow him to show him the
doamrent .

MR. SULLIVAN: Your Honor, we know it‘s not
his doament.

THE COURT: Go ahead ard show him the

QMR COURT REFORTING (208) 4084-6309
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clear to Headguarters of the Marine Qoxps and all over

to get it. Becmuse of the classificationa, my record,
alang with the other swrvivers of that Mission, had been
pretty much purged.

THE COURT: Ms. Longotreet, would you tender
that to both counsel, please?

MR. SULLIVAN: I have a copy, Your Honer.

THE CGOURT: Juot hang an to it,

MR, NCLAN: What was that?

MR, SULLIVAN:

MR. NOLAN: May we approach, Your Bonox?

(Whoreupon, the following sidebar discusnion
wag hold cutside the presence of the juxy:)

MR. NCLAN: I am going to -- apparently,
camsel for the Govenment knew about the validity of
the Purple Heart. He just said he has a oopy of this.

THE COURT: Have you seen this document?

MR. SULLIVAN: He showed me this docurent this
moxning, about 9:00 o'clock.

THE GQXRT: Do you have a oopy?

MR. SULLIVAN: I have a opy of it.

MR. HOYT: Why didn‘'t you tell us?

MR. SULLIVAN: Why sheuld I?

THE OURT: Gentlemen, hold an a secaxd.

For the record, we are locking at a photoocpy

I have a ocpy.

ONA COURT REFORTING (208) 484-6309
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document: .
BY MR. NOLAN:

Q.  Showing you a docurent fram the military, I
agk you whether ar nct that might refresh your
reccllection a8 to whether or not the Govermrent issued
you a hurple Heart.

MR. SULLIVAN: I move to strike, Your Hoor.
There is no kasis for what comsel is attempting to do.

THE QOURT: Let the withess review the
document: .

THE WITNESS: Yes, I see the doament.
BY MR. NOLAN:

Q. New, gir, when you are awarded a Purple Heart,
are you net given a dooumert: yeflecting your entitlement
to that Purple Heart?

A, Commenly .

Were you given such a document?

Yes.

Where is that document?

In my pocket.

May I see it, please?

I have a replacement [D-214, if the cant will

permit me to --
THE QURT: Let me take a lock at it, first.
THE WITNESS: It is certified. We had to go

¥ O ¥y 0 po
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of what purpcrts to be a Defense Departwent Form DD-214
in the nave of Elven Joe Swisher with a military
identification mmber of 1517120.

It indicates that he was awarded the following
camendaticns: The Silver Star, the Navy and Marine
Oorps Medal with Gold Star, a Purple Heart, and a Mavy
and Marie Corps Conmendation Medal with Branze "V."

It indicates that the document replaces the
previcusly issued transfer document dated 8/3/57 and
that he is entitled to wear the Marine Caps
Expediticnary Medal.

Now, camsel, you have cpened the docr on
this. You can either ask him to explain it, o= I am
going to allow the Goverrment to redirect and have him
eplain the significanoe of this document.

MR, NOLAN: ‘The Govermment knew asbout this
vhen we approached the bench,

MR. HOYT: Your Hoor, can we excuse the jury
ard have a more full cppartunity to discuss this?

THE QURT: Let‘s do that.

(Whereupon, the following procesdings were
held in the presance of the juzy:)

THE OURT: Ladies and gentlemen, I am going
to need to have you take an unschediled recess so that
we can take up this issue mxre fully.

1120
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Please rise for the jury.

(Vhareupon, the jury was edcused frem the
courtyocm, and the following proceedings were hald:)

MR. NCLAN: Could the witness be excused?

THE CXIRT: Mr. Swisher, if you wouldn't
mind gtepping oxt in the hallway, take a hreak hut
remain available.

Yes.

TE WITMESS: I would like to add, Your Hener,
if I wmy, that --

THE (CURT: Let me take this up with the
lawyers first.

THE WIDNESS: Chay.

(Whiereupon, witness Elven Joe Swisher wan
excused fram the courtyocm.)

THE QURT: Mr. Nolan, why dn't you go to the
podivw?

MR. NOLAN: If I may just wake a record, Your
Hnor, I finished my cross-exemination of Mr. Swisher;
and then I was handed a doament on stationery that was
faxed to us on the 14th of Jamary at the hour of 2:34,
appreximately, and it io a letter to Mr. Hoyt's office
fram --

MR. HT: Central Standaxd Time.

MR. NOLAN: -- the Naticmal Persamel Reocrds
Center. e had, apparently, been trying to get

1121
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infarmtion and that we intended, depending wpon the
witness‘s answer to the questiom, to call a witness from
the archives to establish thene facts.

I requested permdssion to re-cpen. The caxt
omsidered that, said I could ask about whether he was
wearing a Puple Heart. Ooamsel for the preseartion
vehemently cbjected to ny getting into this.

I was allowed to re-cpen. I asked the
question. The reccwd will reflect what the witness
said.

And then, in the presence of the jury, coumsel
for the prosecutien said that he had -- when the
doament was delivered to the comt by the witness out
of hip pociket, camsel for the Govermment indicated that
be already had a ocpy of that docurment.

Now, this case has been going quite well, in
terma of the behavior of tha parties. I feel that wiat
ccoxred nandates -- I will request a mistrial.

It mendates sericus, severe -- in my cpinien,
sericus, severe actions, based \pen the fact that the
Qovennent was in possession of information which we
were not given regarding this witness which, at that
point in time, the Govermment knew that the cnly thing
that could happen is it would be adversely taken and
affect the credibility of me, the credibility of the

1123
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Mr. Swisher’s military records for about ninety days;
and we have very little cantyol over when that happens.

It was discussed -~ Mr. Hoyt discussed with me
the time variations between being a carbat veteran ard
the tine of the Korean War, I told him that I would not
go into this without same procf and that I would not
even came close to cpening w the docr.

I ncticed that the man wore a Purple Heart.
There is pricr testimony that his hearing was affected
by a hand grenade. I didn't want to go into it. He
said he killed pecple. I didn’t want to cross-examine
him en that at all.

At the cnclusion of ny cross-examimarion,
Mr. Hoyt handed we this two-page letter highlighted with
a paragraph -- it’'s actually from the persamel records
center. It‘s a ane-page letter.

Highlighted, it oays, "Mr. Swisher’s Marine
Cxrps record has been carefully examined by the Military
Maxds Branch of the Office of the Commandant of the
Marine Gorps, and that offioe has stated that his reccrd
failo to show he was ever recawmended for, or awarded,
any perscnal decorations.®

Based upon seeing that, I inmediately
approached the bench befare redirect examination began;
and I told the cant I just had cane into this
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defense, and adversely affect the defendant.

Ard quite frankly, Yo Haor, I don’t kiow
how this mtter can be resolved. That‘s my request.

THE QCURT: Very well. Let me hear from the
United States.

MR. SULLIVAN: Oamsel should have ljistened to
me when I said, "Dn‘t go there."

THE CCURT: Well, let’s establish for the
recard, Mr. Sullivan, that you indicated at sidebar that
Mr. Swisher had shown you this DD-214 at 9:00 a.m. this
weening.

MR, SULLIVAN: That's correct.

THE (CXRT: A1l right.

MR. SULLIVAN: He showed it to me at 9:00 a.m.
this moning becmse I had asked -- he had menticned
Korea, serving in Korea.

I said, "Wamn't the Armistice in ‘527"

He said, *But there was still, you know,
carkat; and it continues to this day,* which I happen to
know to be true. There is owbat to this day in Kerea.

THE QURT: Tecmically, those hostilities
have never been officially terminated, Mr. Nolan.

Mr, Sullivan is ocxrect; the war in Kerea, or police
action, whatever you want to all it, is not over.

Let me first say this: First of all, I wax

1124
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to wark as a defense exhibit the facsimile, I also want
to maxk a photoocpy of the Form DD-214. So let’s give
those mnbers.

MR, NOLAN: Could we have a oopy back of this?

THE COURT: Oextainly.

MR. NOLAN: Thio is the anly cne we have.

THE CCURT: Let me fuxther say that, in
locking at -- well, let’s give them nwbers o we get
this clearly a the reccrd. It would be defense Exhibit
L.

MR, HOYT: L and the next ane would be M,

THE GCURT: I am going to mark -- that‘s fine,
We can mark them both as defense exhibits. I &n't
think it makes any difference.

MR. SULLIVAN: May I make ny record, coumnsel,
since comsel is woving for a mistrial and cevere
sanctions?

THE CURT: Yes, Mr. Sullivan.

MR. SULLIVAN: I didn’'t go into anything about
hig carkat or his medals o anything else an ty direct.
He chooe to go down this path, even when I cbyjected to
it,

I didn't draw attenticn to the little pin in
Mr. Swisher’s lapel. Lets of pecple wear them. They
oould be anything. He wanted to wake an issue of it.
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I &'t think -- you know, I barely had time
to lock at this, myself. It refers to cther -- that
this replaces somes dooament previcusly issued. I dm't
know what that docurert is, and it just led me to
axxlude that this is not a preper area to go into.

THE COURT: Ms. Lorgstreet, may I have the two
documenta?

THE COURTROOM CLERK: Yes, Your Honor.

THE COURT: Thank you.

MR. NCIAN: Qould I respand hriefly?

THE COURT: Go ahead.

MR. NOLAN: Your Honor, we have a document
given to us by the Goverment which is false; and the
Govermment knows it‘s false.

MR. SULLIVAN: I have mo evidenoce o reasm to
believe that the document is false.

MR. NOLAN: The doaument -- I'm sorzy. With
all due respect, the docwurent: says there is no record of
him recejving any awarxds and --

tR. SULLIVAN: I --

MR, NOLAN: He hao govermment infozwation that
cntrodicts that.

THE GOURT: All right. Here is my ruling:

The nmetion for mistrial is denied.

To the extent that there was exxor heve, it

1127
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I cbjected that he is setting up a -- what did

I say -- a straw man -- I said "scarecxrow” befare, but I
meant “straw man® -- o he can Jnock it down if he can
develcp same more infarmaticn.

It is permigsible to inpeach -- to
CYoos-exaMine samecne, a witness, for making false
otatements, under Rule 608.

608 (b) permits inquiry into condict that is
deceitful, hut it doesn't permit inpeactment by other
doaments. It doesn’t permit the use of other evidence
if there is a denial of the deceitful canduct.

Comsel whipped cut his doament that he
received minutes ago. I believe he probably didn’t have
enough time to read it and digest it and tried to use
that to inpeach the witness. That was improper.

Under Rule 608(b), he should not have been
allowed to show that document. It wasn’t a matter of
refreshing his mamry. He hadn’t expressed amy kird of
daubt about his memery.

It was a grandstand play in frent of the jury
that didn‘t -- that wam’t so grand, and he got caght
on i, That‘sc where we are,

There is nothing the Government did that
cused him to go in the avea he did. We tried to avoid
going into this area.

QW COURT REFORTING (208) 484-6309
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was camsel who requested the cppcrtimity to re-cpen. I

granted permission to re-cpen so that you cauld enfrent
him becauise I thought that you had a good-faith basis to
kelieve, hased upm the receipt of Bxhibit L frem the
Naticnal Persannel Records Osnter of the Depsatment of
Defense in st. Lauis, Missonri, to ask the question,
baged upan the witness‘s answer, to try and impeach him
on grounds that he has not, in fact, received the Purple
Heaxt.

Until that happensd, there was no reason for
the Goverrment to believe, with regard to Exhibit M,
that the catents of Exhibit M would be inpeaching in
[ty way, shape, ar form,

The cant finds as a matter of fact that if
Bhibit M is a apy of a gemine wilitary reccrd -- and
at this point, I dn't have any way to detexrmine that;
kut it appears to be gemuine, at least in appearanos.

It indieates omaistently with how the witness
has testified; that he did, in fact, receive miltiple
dlrapnel and qunshot womds in Septarber 1955 in Korea;
and that he was awarded commendations and medals,
including the Rurple Heart,

Now, Mr. Sullivan is correct. Wder Rule 608
and the spplicable Supreme Cant precedent, particularly
Justice Jackson’s decision in Michaelsen vs. the United

QW COURT REFORTING (208) 464-6309
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States, 235 U.S. 469, 1948, you are permitted to attenpt
to inpeach a withess in the marmex that Mr. Nolan
attempted.

Ordirarily, under the rules, you are stuck
with the witness’s answer; and the cazt has the
discretion to restrict further collateral proof of that
inpeaciment ,

8o the kasis for my ruling is, essentially,
camsel cpened the docr with regarxd to this
late-received facsimile, Bxhibit L.

The Govermment, urtil the receipt of that
exhibit, had no reasmn to believe that Exhibit 4 wan
discloseable under Brady ar Giglio because it was not
inpeaching., Therefore, the motion for mistrial is
denied.

We will kring in the jury.

MR. NCLAN: Does the aant have a remedy? You
know, I also think --

THE CCURT: Hold an.

MR. NOLAN: ~-- that there was a practice that
ommsel -~ I mean, maybe I can’'t find the right cite;
hut, quite frankly, I am in an aweard position and I
dn’t think it should be held against Mr. Hinksen. If
the ooxt has a remedy --

THE QOURT: Let me guggest that ane remedy
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instruction that the area inquired into was not relevant
for the jury’s determination and they should disregard
ic.

THE OOURT: How abaut if we do it this way? I
will tell them that the exxar was the caxrt’s in
permitting the area to be impired into and, for that
reasan, I am directing that the portion of the teatimary
with regard to whether or not he was awarded the Purple
Heart ig stricken, so that it doesn’t make either side
lock bad. Is that acceptable?

MR. SULLIVAN: It is, Yaw Haxr.

THE COURT: Mr. Nolan?

MR. NCLAN: Yes, Your Honorr. Thank you.

THR COURT: Very well, Let’s kwing the jury
kack in, Ms. Longstreet.

MR. HOYT: Do you want to hring the witness in
first, Yowr Honox?

THR CQOURT: We will o them together,
similtanecusly.

Go ahead. Yes.

(Whereupen, the following proceedings ware
hold in the presexce of the jury:)

THE COURT: Ladies and gentlemen, it’s been a
lang day; and I now realize that I made a mistake in
allowing the questioning with regard to the Ruxple Hexxt

131
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that ocows to the canrt is that I could sinply instruet

the jury to strike that portion of the cregs-examination
of Mr. Swisher that relates to the Purple Heart. Just

tell them to conpletely disregard all testimeny about

the Purple Heart.

MR. NCLAN: That would be appreciated. I
think that would be the kest way. Other than that, we
have to kring in pecple to show anr geed faith and all
of that.

MR. SULLIVAN: Your Honer, now Mr. Swisher
locks 1like he hag said samething improper and dme
savething inproper, because the oourt is etriking his
testimny. It was respansive testinony to camsel's
questions.

THE CURT: Let me put it to you this way,
Mr. Sullivan. That is the anly suggestion I can think
of. If the Govermment doesn't want ms to instruct the
jury, I will leave the reccrd as it stands; and you cn
take your chances,

MR, SULLIVAN: What I would like, Yar

THE CURT: If there is a ocnwvictien,
Mr. Nolan may or may not have an iassue here. Do you
want to think about it for a mirite?

MR. SULLIVAN: All I would ask the coxt is an

QMR COURT REPORTING (208) 484-6309
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Medal .

So I am going to instruct you to disregard
capletely all of Mr. Swisher's testimany with regard to
that military comendation.

Yo certainly are entitled to cmsider all of
the rest of his testimxy. Just everything from where I
anked Mr. Nolan to re-cpen, please strike that from your
minds; and you are not to consider it an evidence in the
case.

With that, are we ready to proceed with
redirect examination.

MR. SULLIVAN: Yes, Yamr Haxr.

THE COURT: Do you wart to move that easel,
Mr. Sullivan?

MR. NOLAN: I can do that.

REDIRBCT BXAMINATION
BY MR. SULLIVAN:

0. Mr. Swisher, you may recall you were asked
abaut a partiocular questicn s answer you gave in your
first Grand Jury appearance in April 2002. The question
was -- I will put it cn the scyeen again -- it’s Grand
Ay testimny at page 42,

A question by a jurer was: *Did you ever have
a cawersation with Mr. Hinkscn about things other than

O COURT REPORTING (208) 484-6309
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the tecnical testing? Did you ever, you know -- did

you ever talk palitics or his views i taxes, so an and
oo fexth?”

Did you understand that question to require
Ay respanse about Mr. Hinkson hoping that federal
officials wauld die?

A. No.

Q. Did you try to answer the question as ym
thaught it was required?

MR. NI2N: Chjection. Leading.

THE COURT: Ovexxuled.

Could you answer that question? The questiomn
wag: *Did you try to answer the question as you thaxhr
it vas required?®

THE WIDNESS: As it was asked, I did my best
to angswer it.

BY MR. SULLIVAN:

Q. You were also asked a question, again froem the
Grond Jury testimcnyy, about whether M, Hinkson’s offers
to you were made in private or with cther pecple araxd.
Do yas recall that question?

A I'm sexry. I got lest there. Would yoa
repeat that questicn?

Q. Do yaa recall being asked a question about
whether or not Mr. Hinksm made the offers to kill the

O CURT REFCRTING (208) 484-6309
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other persan? Judge Reichardt?

A. Yes.

Q.  Who is Judge Reinhardt?

A. I think he is a judge in the Fifth District
ar, at least, he was stationed in Gramgeville, Idaho
camty.

Q.  And do you know if Judge Reinhard: had
anyching to do with litigation involving Mr. Hinkson?

A. I beljeve he was the trier of fact in the case
that Mr. Hirksan lost, and the plaintiff was awarded
$100,000 then,

Q. Do you recall the name of that particular
plaintiff?

A,  Hmette Hazelton (sic.), I think., That's
praiobly an improper praamciation.

Q. You have been asked a mnber of questions e
aoss-eamimtion about your civil litigation involving
Mr. Hirkson; ccrrect?

A. Yes.

Q. Did you ever sue Mr. Hinkson?

MR. NOLAN: Chjectiom, Your Honor.
THE CCOURT: Sustained.
BY MR. SULLIVAN:
Q.  Did Mr. Hinkson ever sue you?
A. Yes.

QMR OOURT REPORTING (208) 464-6309
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federal cfficials to you in private or with other pecple

aramd in?

A. Yes.
Q. Do you recall that question?
A. Yen.

Q.  Ad did he d that in private ar with other
pecple aramd?

A.  Inprivate,

Q. Were there times there were cther pecple
aramd that he said other type thirgs?

A, &, yes.

Q. Such as what?

A.  Well, he wanted to see Albers ard his whole
family, you kaow, dead. He made those coments with
other pecple araud; hut with other pecple aramd, he
never made the solicitaticns.

MR, NOLAN: Chjection, Your Honor. Beyond the
scope. I dn’t wean beyond the socpe.  Asked and
answered.

THE COURT: Ovexruled,

BY MR. SULLIVAN:

Q. You were algo asked abaut pecple an his list.
Do you understand that to mean, like, a hit list?

A. Yes.

Q. And you answered there was, at least, cne

QMR COURT REFCRTING (208) 484-6309
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Q. When did he do thar?

A. Well, I learned of it sometime after I had
omtacted the Idaho Camty Assistant Prosecutor an --
Q. Listen to my question. Give me a date.

A. I dn't know the date.

Q. $hen he sued you?

A.  I'm just trying to tell you that it was
sanetime after I had contacted the Idaho County
autherities regarding Mr. Hinksan.

M. NOIAN: Cbjection, Your Hoer.
THE COURT: Overruled.
BY MR. SULLIVAN:

Q. Was it in 20037

A. Prokably.

Q. Were you gerved process?

A, I'm not sure exactly when I was sexrved cn the

Q. How did you learn that Mr. Hinkson had sued

A, Well, I did eventhually get sexved; bat I just
&n’'t recall the date I was sexved.

Q. All right.

A. But I know that it came after I had been in
and talked with the authorities.

Q. But ny question was -- all right. Let me

Q. COURT REPORTING (208) 484-6309
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repluagse. What were you being sued for?

A.  As I recall -- and I might ke off a quarter
tum hexe -- I was being sued for -- Mr. Hinkson was
stating that I had stolen his techmology from him and
that I had attenpted to take over his husiness.

Q.  Was that the part of the litigatien involving
Mr. Bellen's lawsuit against Mr. Hinksan?

A. I think, prabably so.

Q. Did you camntersue Mr. Hinkson?

A. Yes.

Q.  What did ym claim against him?

A, Main, the property that he had vexkally given
me and the grader.

Q. In your camtersuit, did you deny that you had
stolen his tectmoloagy?

A. Boy, I hope so. I amnot sure that I did, hut
I certainly didn't gteal his tecimolegy.

Q.  Has that lawsuit been resolved in any fashion?

A.  Framny understanding, it had been. ‘There was
a meeting with Judge Bradoury in Grangeville between
M. Hoyt --

MR. NOLAN: Chjection, Yourr Haor.

THE CCURT: If he knows if it’s been settled,
why dm’t we establish that?

THE WIINESS: I thirk it has keen settled.

N OOURT REPORTING (208) 484-6309
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Q.  that were you being asked?

A.  Well, he was getting dangerously clese --

MR. NOLAN: Excuse me. It's vague.

THE CCURT: I am going to sustain the
chjection as to the form of the questicn.
BY MR. SULLIVAN:

Q. Wt did Mr. Hoyt ask you regarding your

testimary as the Federal Grand Jury?

MR. NOLAN: I cbject to that.

THE QURT: Comnsel, you got into this.

MR, NOLAN: That’s fipe.

THE QURT: I am going to overrule the
cdbjection and allow the witness to answer.

MR, NCLAN: That's fine.

MR. HK¥T: Your Hanor, way we have a sidshar
an this?

THE COURT: No. We have had encugh sidebars.

THE WIINESS: Well, he was getting into the --
of cawse, the area about the equipment that had besn
tranaferred to me and the property that had been
transferred to me and so an and was getting dangerausly
clcoe to gam of the questioning thar --

MR, SULLIVAN: My questicon, Your Honor --

MR. NOLAN: Cbjectiom.

THE COURT: Mr. Swisher, I know it’s been a

O OXIRT REPORTING (208) 484-6309
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BY MR. SULLIVAM:

Q- Did you get any of the property that you sued
fox?

A. No.

Q.  Did Mr. Hinksen get anything that he sued you
fox?

A, No.

Q. Now, you were asked questicns, also, abaut
same questions frem a depogition in Octcber. Do you
recall those questicns?

A, Yes.

Q. fas that Octcber of 20047

I believe so.

Q. And vas that a deposition in conjunction with
this particular civil lawsuit?

A, Yes,

Q. W&o was asking you questions in thar?

A, M. Koyt

Q. ¥as he representing Mr. Rinksen in that?

A. Yes, he was.

Q.  Was be asking you abaut what you told the
Grand Axy?

A, I tock it to be that, yes.

Q.  War were you being asked?

A, I beg your pardm?

Q@A CUURT REPORTING (208) 484-6309
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lang day; but bear with us.
Go ahead, Mr. Sullivan.
BY MR. SULLIVAN:
Q. I am asking you: What did he ask you abat
yor Grand Ay testimoy?

MR. NOIAN: Chjecticn to the foarm of the
question, Yonr Honor.

THE QURT:
BY MR. SULLIVAN:

Q. Didheaskquxmcimabumyam&'mﬂmxy
testimmy?

A. Yes.

Q.  what did he ask you?

THE COURT: Oounsel, I think the concern is
with the kroad mature of your questions. I will pexmit
you to ask a leading question, if you are trying to
egtablish a point here.

MR. SULLIVAN: Yes, Your Honor.

Q. Did Mr. Hoyt ask you akeut these offers fram
M. Hirkson that you have testified to hexe today?

A. Yes.

Q. Did he ask you the ciraoumstances of thcee

Sustained,

A. He did more than that.
Q. Like what?

ONA. COURT REFORTING (208) 484-6309
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A.  He indicated he had talked to -- the other
withesges that he had talked to thawght it was all a
hunch of burk and that David hadn’t meant amything and
that he was laying that cn me pretty hot and heavy.

And he said, "You Jnow, you probably feel the
sae way; right?"
And I said, *Nct necessarily.”

Q. Ancther Grand Jury question fram yanr first
Grand Ay testimony in April of 2002 -- you were read
back the quote. This was regaxding yoxr memcry.

A, Yes.

Q. Do you yemenber this quote:
for flashbacks, I wouldn‘t have any"?

A. Yes.

Q. What were you trying to covey when you said
that?

A. Vell, I was making an attenpt at levity. Mcot
of the Grand Jury tenbers laughed.

Q. Do you have any problamw with your memory?

A. Net really.

MR. SULLIVAN: That’s all I have on redirect,
Yaur Honor.
THE QOURT: M. Nelan, anything further?

“If it weren't
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THE QOURT: Mr. Swisher, it's a vexry sinple
cquestion., Did you meet with Mr. Hoyt befare they tock
yor depcsition, and did you have a coverpation with
hin?

THE WITNESS: Right in the middle, when the
cart clerk and e of the other manbers an Mr. Hoyt's
team tock what I kraught over to have copied, there was
about an hour there; and that was when all of this
grilling went cn.

THE CCURT: All right.

THE WIINESS: But it was -- the depcsition
was, kasically, in receas for that ban; hut it was at
the depoaition.

THE QURT: All right. Thank you.

Thark you, camsel.

BY MR. NOLAN:

Q.  then you were asked questioang wunder cath at
the depcoition of Octcber 2004, I take it, no question
was asked of you as to what you were questicned about at
the Grand Any; ocrect?

A. Well, I felt -- the reascon I refused to answer
sam of these ia I felt they were dangerausly cloge to
infamatim --

THE CQOURT: Mr. Swisher, that’s not respoansive
to the question being asked of you. The question io:
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BY MR. NCLAN:

Q. Imn't it true, dwing the deposition of
Octaber of 2004, that Mr. Hoyt asked no questims about
what. you testified to in the Grand Jury?

A, I'm trying to place this because I may have
been a bit imocurate here. The questions were asked
pricr to either the deposition or ancther proceeding.
I'm ot sure at which time, but they were asked.

Q.  Soall of the questions asked of you by
Mr. sullivan abatt the deposition could be in exyer? It
ocould be sane other proceeding; is that oarrect?

A. No. I think that was the time frame, but I
thirk those questicns todk place before we went o the
reccxd.

EXAMINATION

THE QOURT: Counsel, can you estahlich whether
or not he et with Mr. Hoyt befare he was sworn for that
deposition?

BY MR. NCIAN:

Q. Did you meet with Mr., Hoyt befare you were
owern as a witness?

A. Yes. Ch, wait a mimre, I do know new -- if
I may coxrect that? At sawe point, I tock a hanch of
documents to be txanscriked, and I didn’t mind having
those copies -- what am I trying to say -- oopied.

O OOURT REPORTING (208) 484-6309
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Isn’t it true that Mr. Hoyt never asked you specifically

what you testified to before the Grand Auxy?

THE WITNESS: Specifically, an the recond, ro.

THE COURT:  Vexy well.

MR, NCLAN: Thank you.

THE COURT: GCamsel, do you want me to give
the jury a 6B instruction with respect to the right of a
witness?

MR. NOLAN: Yes. Yes, especially in the
instyuctions given afterwards. I would like that. Then
we wauldn't have to call a witness.

THE QURT: Mr. Sullivan, any dbjection?

MR, SULLIVAN: I would like to discuss at
sidebar, Your Honor.

THE QOURT: All right. Let’s do that.

{(weroupon, the following sidsbar discussion
wag held cutside the presence of the jury:)

THE COURT: Wihat I propoead to Mr. Nolan was
to sinply instruct the hxy that, under Federal Rule of
Criminal Procedumre 6E, a witness is pexmitted, at his
discretion, to discuss with amycns he wants to, or to
refuse to discuss with anyens, what he said in the Grand
Ry Room,

If there is an chjectimm to ny giving that
instruction now, I may entertain, with regard to the

QR CCUR REPORTING (208) 464-6309
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A. Faur,

Q. So did you have any move discussicn with
Mr. Hinkson at that time, arard the table?

A, No.

Q. At same point that day, did you have further
discussion with Mr. Hinkson?

A. Later that evening.

Q. flauld you tell us about how that cne to pass?

A, Well, I was on ny bimk; and Dave Hinkson was
en his burk, talking abeut the feds and how he hated
them. Then he flagged me over there, and I sat down.
He started showing we why the IRS didn’'t exist and
things like that; that’s how it got started.

Q. Did you talk about amything else that evening?

A, Yeah. Later that eveming, we talked about a
quy named Swisher.

Q. Where were you at that time?

I was cn his huank.

0.  Was amybody else present?

A, No.

Q. Was this a private caversation, oar cauld
othexr pecple overhear it?

A, They were watching IV. It was private.

0. How far away?

A, Fifteen, twenty feet. Fifteen feet.

1153
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Amything more specific?

Not that day.

Did he say anything about who Hines was?

He said he was IRS.

I'm scrxy?

He said he was IRS.

Ard Judge Lodge -~ did he say anything about
whether he had any relationship with Judge Lodge -- "he"
being M. Hinksen?

A. No.

Q. Now, over the course of the next day or so,
did you have further discussion with Mr, Hinksen?

A, The next: day, yes.

Q. Wt did you talk abaut?

A, Nemmal stuff, how he hated the feds, wished
they all were dead. He talked about J. C., ancther gquy,
e of his friends.

Q.  Chay. What did he say about J. €.?

A, He said that he cffered the same offer to him,
$10,000 to get rid of Cock, Hines, and Lodge.

Q.  Now, at some point, did you have a
caversation -~ at that point, did you have an
undergtanding as to whether you might be able to get cut
of prison?

A. faald you say that again?

.

I
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Q.  So he had said samething about Swisher? .

A.  Yeah. He is -- hasically, he said Swisher --
he offered Swisher $10,000 to get rid of Lodge, Codk,
ard Hines.

Q.  Axd did he say anmything about vhether Swisher
wag interested?

A, No.

Q.  Ad did you have further discussions with
Mr. Hinkeon about his case ar these sorts of facts at
that time?

A. No.

Q. Now, who was he offered mney to kill?

A, Lodge, Cock, ard Hines,

Q. Do you have the name of Lodge, the first name?

BEdwin cr -- Judge Lodge.

Q. This is the Judge?

A, Yeah.

Q.  And Cock -- did Mr. Hinksen mention Cock’s
first name?

A.  Yeah, Nacy.

Q. And how about Hines? Did Mr. Hinkson mention
Hines’ first nome?

A. Mt that day.

Q. bid Mr. Hirksen tell yoa who Nancy Cook was?

A.  He said che was a fed.

QNA OOURT REPORTING (208) 4684-6309
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Q. At this peint in time, were you thinking thac
there was a possibility that you might get cut of
prisen?

A, No.

Q.  Did Mr. Hinkson talk with you further about
Judge Lodge, Ms. Cock, this man -- this persen Hines?

A. Yeah. He -- that’s when he -- we had more
caversation. We talked move about other things; hut,
kasically, he said I would be worth $30,000 if I cld
eliminate Lodge, ook, or Hines,

Q. Were those eact wards, or are you
sumexizing?

A. Those are exact.

Q.  And roughly vhen was this?

A. It was o the 2ond, after noon.

Q.  He said you would be werth $30,000 if you
eliminated these pecple en -- you are cextain about the
22rd, Novenber 22nd?

Yes.

«  So at that point, did you take any steps?
I called ny attomney.

when?

A. That aftemocn, after thak.

Q. Now, why did you call yoxr attomey?

A. I wanted to protect myself,

Q% GOURT REPORTING (208) 484-6309
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A, Idaho.
Q. You have been here your whole life?
A, Yes.

Q. Prior to being incarcerated at the Ada Comty
Jail with Mr. Hinkson, had you ever heard of

Mr. Hinksen?
A No.
Q. Had you ever heard of Nancy Cock?
A. No.
Q. Had you ever heard of Steve Hinea?
A. No.
Q.  Had you ever heard of J. C. Harding?
A. No.

Q. Had you ever heard of this persan Swisher?

A. No.

Q. Has the Govermment pramised you that your
sentence will be rediced because of younr testimory

today?
A. No.
Q. But you hope it will be reduced; right?
A. Yes.
Q.

Do ycu have an understanding as to whether the
Government has the authority to reduce your sentence?
A. Do I understand that --
Q. Can the Govermment do that?

ONA QOURT REFORTING (208) 484-6309
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waxked a3 Govermment's Bxhibit No. 6. I ask you to turn

tum to the last page. (n the bottom there, there is a
signature. Do you recognize it?

A. Yes.

Q.  Whose signatuwre is tiat?

A, That’s mins.

Q. And just above the signature, there is a date.
Do you see that?

A. Yeah.
Q.  What date is that?
A 12/22/04.

Q. Is this the agreement that you entered into
with the Goverrment regarding yaunr cocparation in this
case?

A. Yes.

MR. TAXAY: Yamr Honor, the Govermment moves
for the adnission of Govermment Exhibit No. 6.

THE CCURT: Mr. Nolan?

MR, NCIAN: Can we defer adnission?

THE COURT: Yes. Are you going to ask him any
questions about the cmntent?

MR. TRCAY: No.

THE COURT: Very well, We will defer an that

QR COURT REPORTING (208) 484-6309

W Oe g 6 bt N e

8B E B

14

16
17
18
19
20
21

23
24
25

[FE K T I S " T TR

R EBRBREE8SEELSRGEELEBRE RS

1166
No, they can’t,

Q.  Who has the autharity to do that?

A.  The judge.

Q. Do you have an understanding as to whether the
Govermment: has filed a motin recommending that your
serrence be rediced far yar testimmy here today?

A, I dm't think they have.

Q. I'm scxry. Wauld you repeat that?

A.  No, I dm’'t think they have.

Q. Sitting here today, & you have amy
wdarstanding -- do you have any belief that Judge Lodge
will be the perscn who decides your sentence?

A. I wag told that he wn’t be the ane.

Q. Now, did you exter into a cecperation
agreement with the Goverrmment?

A. When cr -~
Q. Recently, with rvespect to this case?
A. Yes.

Q. And & you remmber when you entered into this
cooperation agreewent:?
A. A caple of weeks ago.
MR. TRXAY: Yoxr Honor, may I approach?
THE OURT: You may.
BY MR. TRXAY:
Q. I have just passed you, Mr. Crener, what is

QW OOURT REFORTING (208) 484-6309
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BY MR. TAXAY:

Q. Mr. Craner, ane persan I didn‘t ask you about
ig a persan by the name of -- well, actually, let me ask
you this: Did Mr. Hinksn ever mention a wamn who was
living at his house?

A. Yes.

Q. Who did he mention?

A. Armie Bates.

Q. that did he say about Ms. Bates?

A. He said that she was -- she lived in his
bagement far a few weeks.

Q.  Anything further?

A, He gsaid that he was trying to get in her
panta.

MR, NLAN: Cbjection, Yaur Howr.
THE (OURT: Overruled.
BY MR. TAXAY:

Q.  Amthing firther?

A.  Alct of little stuff,

Q. Ckay. Had you ever heard of Ms. Bates befare
meeting Me. Hinkson?

A, No.

Q. Do you recognize Mr. Hinkson in the courtroom?

A, Yes.

Q. Where is he?

Q0 COURT REPORTING (208) 484-6309
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A. Right there, ane over from you, to the right.
THE CCURT: Tell us what color clothing.
THE WITNESS: Blue sweater.
THE COURT: The recced will reflect that
Mr. Crener has identified defendant Hinksan.
BY MR. TAXAY:

Q. Did Mr. Hirnkson discuss with you his case
here, the case that we are here for today, and the
evidence against him?

A. Yes.

Q. Did he discuss any partioular concern about
any particular evidence?

A. Yes. He discussed a lot of stuff abaout it,
abaut the evidence.

Q. Did he mertim any witnesses that he was
axnwerned aboat?

A. He was ccerned about J. €. Harding and Amie
Bates.

Q. What was he cancermed about?

MR. NCLAN: Cbjection. Form of the questian.
THE CCURT: Yes. Just what he said.
BY MR. TAXAY:

Q.  Did he tell you what he was oancerned about?

A,  Yes. He said that he was wozried about them.
He thaught he had everybody else -- all of the other

1169
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reconmendation to a federal judge to reduce your
sertence; ign’'t that correct?

A, No.
Q. Clay. A vhat is incorvect about that
questin?

A. My pexfonrance.

Q. So in other words, no matter what you say an
the witness stand today, you expect the Govermment to
recanmend that your sentence be reduiced; correct?

A, No.

Q. So it dependn upan what you say today an the
witness stand; carrect?

A. I don’t think so, no.

Q. Before Mr. Hinkson talked to you about paying
meney to kill thess pecple, did you give him any
indication that you would be interested in killing
pecple for him?

A. No.

Q. That you had any priocr record with viclence
towards individialn?

A. No.

Q. That you had any hatred for Judge Lodge?

A, No.

Q. That you had any hatred for feds ar the
Pedezal Govezmment?

17
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witnesses taken care of but he was worried about
their -- about their testimcxy.

MR. TAXAY: Just a mowent, Your Honor,

THE COURT: Qartainly.

(Whareupan, an off-the-record discussion was
hald between Mr. Toay and Mr. Sullivan.)

MR. TAXAY: No further questicns right now.
Pass the witness.

THE COURT: Very well.

Cross-examination, Mr. Hoye?

MR. NOLAN: Thank you, Your Honer.
Mr. Nolan?
MR. NOLAN: Yes. Thank you.

CROS88 BXAMINATION
BY MR. NOLAN:

Q. It's yor uwderstanding, is it not, based ypon
how you do today on the witness otand, the Govenment
will decide what recommendation to make to a federal
judge in reducing your sentence; correct?

A, My understanding? Is that -- that was your
question? Yau'll have to repeat it.

Q.  All right. It's your understanding that,
after you testify, the Goverrment, depending upcon how
they feel about your testimony, will cmsider making a

1170
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A. No.

Q. That you had any interest in overtlhrowing the
Federal Govexrment?

A. No.,

Q. ‘That you had any interest in harming these
pecple for any amomt of teney?

A, No.

Q. Iz there anything you said or did that yom
believe wauld cause him to believe that you would
actually carxy aut a hit an these pecple?

A I told him I was going to be possibly let aut
to gelf-mnrender to Califcrmia. That’s my anly
thought .

Q. You believe that that gave him the suggestim
that you would consider killing these pecple?

A. I dn't know what he was thinking.

Q. Ia that what you were trying to suggest to
him?

A. I didn’t suggest that to him, no.

Q. Were you trying to suggest that to him?

A, Ne.

Q.  Were you trying to get any mmey from hinm?

A, No.

Q. Were you trying to get any favers frem hine

A, No.

1172
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A. Yes.

Q. And vhere were the legal papers kept?

A. Under his bed.

Q. Under Mr. Hinkson’s bed?

A. Under Hinkscn’s bed, yes.

Q. I will put "IpH.” Did you ever sit on the
hak and talk to Mr. Hinkscn?

A, Yes.

Q.  Did you ever spend time over an the hunk with
Mr. Hinksan?

A. Yes.
Q. Was it a dadble bunk?
A. Yes.

Q.  Were there other -- was there ancther immate
in the secand part of the hunk while you were there?

A, Yes.

Q. Wag there an inmate in the gsond part of the
hak the entire time you were there?

A. No.

Q. How many days, of the days that you were
there, was there a persan in the second bank?

A. Maybe fonr ar five -- tlree or faur.

Q.  Abaut how much time per day -- strike that.
Mr. Hinkscn used the telephome at "A;" isn’t that
correct?

OR OXIRT REFORTING (208) 484-6309
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A. I dn't know. I wean, be said be was talking

to his lawyers.

Q.  Did he talk to his lawyer with disregpect --
strike that. Did be talk aboxt his lawyer with
disrespect, sir?

A. Rot to me.

Q. Did he say why his lavwyer was a mcb lawyer?

A. Idm't know which ane it is. He just made
that coment twice.

Q. He didn’t say amything mcre abaut that?
No.

Q.  You didn’t ask him about it; correct?
A. No, I didn‘t.
Q. Did you read any of the paperwork from his

4

I had seen save noticns.
Same metimns.  thich motions did you see?
I den’'t remenber them now.
You are aware that your testimoay here, as to
the pecple involved, is exact -- gtrike that.
That your testimomy as to J. €. Harding is

vhat ig alleged in the Indictent; correct?

A, You have to say that again.

Q. You know what an Indictment is, do you not?

A, Yes.

o ro ¥
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A, Yes.

Q. Abcut how mamy hawrn per day did he utilize
that phene?

A. Maybe faur. Tree or four.

Q. Ard most of that time, you were able to
overhear thoee calls; coxrect?

A, No.

Q. Did you overhear tlvoe calls at any time?

A. No.

Q. Were you aware as to who he was calling?

A, I know he called his wife and his daghter.

Q. Do ymu know whether he called anybody else?

A. His lawyexs,

Q. He told you he was talking to his lawyers;

A.  Cne time he told me he was talking to his mob
boos or his mch attorney.

Q. My question was -- he referred to his lawyer
as a mb lawyer? Is that what you are saying?

Yea.
Q. So how nany times did he refer to him as a mb
lawyex?
A. Maybe twice.

Q.  cher than that, did he refer to him just as a
lawyex?

ONA QOURT REFORITNG (208) 484-6309

Q. Did you see the Indictment in this case?
A. No.
Q. You didn‘t see what he was charged with?
MR. TRAAY: Cbjection, Your Hoer.
THE COURT: Sustained. Llack of foundation.
BY MR. NCLAN:
Q. Did you see what Mr. Hinkson was charged with?
M. TAXAY: Same cbjectiom. Same question.
THE GOURT: Sustained. Asked and answered.
BY MR. NOLAN:
Q.  The mtians that you read, do you remember
vhich anes they were?
A, No.
MR. TAXAY: Chjection, Your Hancr. That last
question misstates the testimony.
THE CCURT: Well, the question and the answer
will stand. The jury will remember it.
BY MR. NOLAN:
Q. Let me make it clear. Did you read any
neticna?
A. I didn't read them in full, no.
Q. Ch, you read same of the mtios?
A, I skinmed them. He showed ne motions, and I
gkinmed through them., They were -- I didn't quite
understand them.

O COURT REPORTING (208) 484-6309
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Q. Were you doing time in the camty jail on a

state case, as well as a fedsral case?
A. I dn't quite understand that.
doing time in the camty jail, yes.
Q. On a federal mattex?
A. (n the federal matter, yes.
Q. And mm a state matter; caryect?
A. The state matter -- they suspended the time an

I mean, I was

Q.  How nuch of the time did they suspend?

A. 180 days.

Q. You didn’t get a five-year sentence?

A. The way I understood it, they suspended the
time; so the time when I was in Ada Comty is on fedeval
time.

Q. What was the crime that you conmitted in state
caxrt while you were awaiting going into sentencing in
federal caxt?

A. Inswance fraud.

Q. And isn’t it tiue that the state coxt gave
you a five-ysar sentence and cuspended moot of it for
you to sexrve your fedaral gentence?

A. I thoxght they suspended all of it.

Q. Of a five-year gentence; correct?

A, Yea.

ONA. COURT' REFORTING (208) 484-6309
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it down.

Q. And you tried to remenber all of the things
that you thought wauld be inportant; oorrect?

A. I wrote down neot everything I thought weuld
be inportant.

Q.  then did you write this infermation down?

A. Maybe the next day.

Q. And what did you do with these notes?

A.  The criginmal nctes -- the arigimal notes thar
I made to myself? I threw those away.

Q. I am talking about the nctes that you have
given to the Govermment.

A. Ch, you’ll have to ask that again then.

Q. then did you make the notes that you gave to
the Govermment?

A, I tranoferyed the cne notes to the notes I
gave the Govenment cn the 31st ar the 1st, right in
there.

Q.  31st of Decembex?

A, Yes.

Q. So the pieces of paper that have been -- well,
you -~ just far your benefit, the two pieces of paper,
you have seen those; correct?

A. Yes.

Q. Those are the notes you gave to the Goverment

OA OXIRT REFORTING (208) 4084-6309
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Q. You wrote sawe notes, did you not, of what you

remenber being said insids the jail; ian't that correct?

A. Yea.

Q. And these nctes were made at the exact time
things were being said, cr did you make those notes wp
later?

A.  The criginal --

MR. TARY: Chjection, Your Haxr. Use of the
wards “make thoee notes w® inplies that they are
fakricarions.,

THE CCXURT:

MR. NCLAN:

THE COOURT:
yar questicn.

BY MR. NOLAN:

Q.  Did you create the noctea at the tims? In
other words, if you put don a date and then wrete
sarething beyond that date, was it on that date that yau
wrote that infarmation down; or did you, at a later
time, go back and try to remember vwhat was said an a
particular date and write it down at a different date?

A, Yes.

Q. "Yes" what?

A. Yes, I wrote dates down at ancther time; and I
went back and remenbered a date and remenbered and wrete

Sustained an to the form.
I didn’t interd to inply --
I didn’t think so. Just rephrase

Q% OOURT REFORTING (208) 484-6309
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@ the 31st of Decerber; is that right?

A, I didn’t give them to them en the 31st, 1o.

Q. when did you give them thece notes?

A, I showed them -- I gave them thcse notes on
the 8th of Jamuary -- or the 8th of -- let me see. The
8th of Jammary 2005.

Q. You are in custody now; correct?

A. Yes.

0. What was the mature of the fraud that you were
in -- strike that.

#hen you were arrested by the federal
auntherities, you were told -- you understood, unless you
agreed to cocperate with the Govermment, that you would
be bamd by what are called the sentencing guidelines;
cxrect?

I dn't underptand your question.

Q. Ym dm't understand?

A. Can you say it again?

Q.  When you were arrested by the Federal
Govermmment:, you didn’t want to go to jail, did you?

A. Mo, I didn’t want to go to Jjudl.

Q. When you talked to your lawyer and you talked
to the Goverrment and -- you didn’t want to go to jail,
did you?

A. I dién't want -- mo, I didn’t want to go to

QR GURT REPCRITNG (208) 484-6309
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Q. Sarebody told you that, in fact, based wypn
the amamt of mney involved in your case -« by the way,
how nuch mney was involved in the fraud?

A. It was abaut $100,000.

Q. You had sequestered $100,000 in cash at yaxr
wother's house?

THE CURT: I dn‘t thirk he --
MR. NGLAN: I used a word I shxuldn’t have
used.
THE QXRT: Rephrase.
BY MR. NOLAN:
Q. My apologies. You tock $100,000 in cash and

you hid it at your mether’s house; is that right?

A. Yes.

Q. You tock $80,000 worth of wezpans and hid them
sanewhere; correct?

A. Yes.

Q. Yau then filed for kamlauptey, kased upm
fraudilent activities with hame loans and develogoment
and ocntract work; correct?

A. I f£iled bankxuptey for what?

Q. You filed hankmptey for creditars; ocrrect?

A. Yes.

Q. Was it move than $700,000 in creditors?

O COURT REPORTING (208) 484-6309
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No. I guess I dm‘t understand.

Q. I will try -- you entered into an agreement
that you wauld -- you wauld assist the Goverrment;
coryect?

A. Yes.

Q.  And that you weuld actually, possibly, carry a
body wire to inplicate other pecple?

A. Yes.

Q. That you wauld infilitrate cr tell them
everything you knew about false lcans, false borrowing,
and a fraud in the construction industry; ocrrect?

A, Yes.

Q.  And this was in the white collar field;
oxyect?

A. I guess.

Q. And you placed your relationships with other
pecple at risk by doing go; imn‘t that ooxyect?

A. I dn't know if I can answer that. I dm't
know.

Q.  You were axt cf custody while you were
cocperating with the Goverrment; im‘t that right?

A, I was never in custcdy. They didn’t arrest

Q. You pled guilty to a federal offense; ocexect?
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A. Yes.

Q. You owed over $700,000, is that coryect, and
caildn’t pay it?

A. Yes.

Q.  And you were facing up to three years in
prisen for that belavier; omrrect?

A. Yea.

Q.  And if you cauld find samebody to -- if you
ould help the Govermment find sambody else who might
have done samething wrong, then the Govermment would
reccrimend to the oot that you get a sherter sentence;
ccxrrect?

. Yau'll have to say that again.
. You worked for the Govermment; coxrect?
. No.
You worked with the Government; correct?
. I coeperated with the Govermment, yes.
It was your request to cocperate with the
Govertment; ocorrect?

THE COURT: Are you talking about cn the

A
Q
A
Q
A
Q

original case?

MR. NOLAN: Yes. I'm talking about the
original case.

THE WITNESS: [y request?
BY MR. NCLAN:

1186
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A, Yes.

Q. Ad your sentencing was delayed so you could
remin cut of custody while you helped the Govermment;
ccxyect?

A. I was aupposed to self-surrender an a csytain
date, yes.

Q.  Wamn't it a pericd of at least two years that
yau worked with the Govermment and avoided going to
prison?

A, Ne, I dn't -- I dm't believe that’s true,

Q. How lang did you fight the case before you
pled guilty?

A. I didn’t fight ict.

Q. How lang was it fram the time you were
arrested until you pled quilty?

A. I wvasn't arrested.

Q. How lorg wan it fram the time a search warrant
was executed until the time you pled guilcy?

A. Maybe a year.

Q. Duaring that time, you had a lawyer; xight?

A. Yes,

Q. Ard dwing that time, you were negociating
with yar lawyer and the Govermment; corvect?

A. Yes,

Q. And then how mich langer after you pled quilty

O OURT REPCRITNG (208) 4684-6309
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did you £inally start cocperating with the Govermvent?

A, A few menths. Amonth., I dm’t remenber.

Q. Your house was searched in the Fall of 2001;
isn't that right?

A. Yes,

Q. And you didn‘t have to go to jail until
Novenber of 2004; coxyect?

A. I thoght it was 2002.

Q. When did you go to jail?

A.  November 10, 2004.

Q. So you were cut of custedy fram the time of
the gearch warrant in 2001 wntil November of 2004;
coxyect?

A. Idm't know if that first date is correct.

Q. then was the search waxrant?

A.  Idm't kow, Do you have it?

Q. I take it, it wasn't easy for you to go into
jail; coxrect?

A.  Was it easy? MNo.

Q. Yau tried to delay it for a laxy time, didn't
yau?

A. I didn’'t try to delay it, ro.

Q. Did you make mticns to delay your surrender
to the athorities?

A. I had same medical issues, yes.
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0. Anxd were you heppy with that reduction?

A. I dn't koow if I was hoppy ar not. I dm't
remenber how I felt.

Q. You &n't have any recollection of how you
felt about whether cr not the judge gave you a good
encugh kreak foar yar behavicr?

A. I dm’t remember how I felt, mo.

Q. I take it, you had no problems tuming
yaxself in and starting to do your 21 -- wiat you
thaght was 21 moaths?

A. I hod no problem tuming -- mo, I didn't.

Q. You wanted at to surrender yourself, though;
isn’t that correct?

A. Yes.

Q. How nuch time do you expect to have reduced
from your sentence as a result of your testimxiy here?

A. I'm not expecting amy.

Q. You dm't expect amy?

A. Just whatever the judge -- whatever the judge
recoomends, I guess,

Q. You have no expectations at all?

A, I'm not expecting amything. I &m‘t want
to --

Q. So I take it that -

A. I don’t want to be disappointed, I guess, is
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Q. How manty lawyers did yau hire to request
extensions of time for you to surrender into court?

A. I had two atterneys -- well, ana at a time.

Q. The Govenment cpposed, sayirg that you were
delaying urmecessarily; isn’t that correct?

A I dn't remenber seeing that but --

Q. Yau dn't remenber that?

A. I remenber the last motion, but I didn’t see
it.

Q.  The last nction to the judge says: Lodk it,
thisc is encugh. No more.

A. I dn't know what he said.
him.

Q. You dn‘t have any idea abour that?

A. My attormey said it was denled. That's all I
was told.

Q. then you went for your reduction of gentence
far cocperating with the authorities, instead of getting
saneshere between 30 and 37 months, you got 24 maths;
isn’t that right?

A. I got 21 wenths,

Q. Are you talking abaut, if you do well in
rrism, you will get good time; or are you talking about
the sentence you received?

A.  MNo. I thoxght I got 21 mxths.

I didn’t talk to

1150
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vhat 1'm saying.
MR. NOLAN: I think, at this time, Your Honex,
I ask that the document be adnitted.
THE QURT: I think that’s a good idea.
Bdiibit 6 is admitted into evidence.
(Whereupen, Bxhibit No. 6 wag received in
avidance.)
BY MR. NCLAN:
Q. It is a rather lengthy oortract you have with
the Goverment:, imn‘t that right?
A. I dn‘t know.
Q. I'‘m saxxy. Did you read the agreement?
A. Yes, I did. I don't know what a otandard --
if standard is long or shert. I dm’t know.
Q. You read the agreement; oorrect?

A. Yes.
Q. And you signed the agreement?
A. Yes.

Q. And it sayp that the coxt may redics yon
sentencing in the amamt cmsistent with the value of
your cocperation; corvect?

A. Yes.

Q. A yoa understard that the valus of yonr
oxperation depends upan what these prosecutors
recammend; correct?

1192
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A, I didn’t -- I didn't kow thac. 1

Q. Wo is going to tell the judge about the value
of your cocperatin?

A I thought my atterney did that.

Q. You &m‘t think the Government makes a
recammendation?

A, I wamn’t aware of that, no.

Q.  Doemn’t the dooument say that the Govermment
camxt -- all right. I started reading the wrong
paragraph, Your Hoor. The goverrent‘s final decisio
whether to --

MR. TAXAY: Where are you reading frone
BY MR. NCLAN:

Q. Line 8, page 4. The govenment’s final
decisin of whether to file a Rule 35 will be made after
evaluating your cocperation; correct?

A. Yes.

Q. Abaut the significance and usefulness of your
ooxcperation here in this courtroan; correct?

A. Yes.

Q. The truthfulness, conpletensss, and
reliability of any information or testimony provided by
you; correct?

A, Yes.

Q.  And they are the cnes that are going to decide

QR QOURT REFCORTING (208) 484-6309

1195
reading the docment at this point.

THE QURT: Overrzuled.

MR. TAXAY: He is asking if this io what the
docurert gaid.

THE QOURT: I think he is trying to establish
whether the witness understood what he signed when he
oigned it. I think that’s a fair questiom. Overruled.
BY MR. NOLAN:

Q. Ard there wag a fiqure mentioned about what
they espect to reoonmend and what they expect or hope
that the judge will gract; isn't that carrect?

A. I think it says no more than six mntha.

Q.  So you knew that when you nigned this piece of
paper; im't that righr?

A. Yes.
Q. And right ow, you are an optimistic quy,
aren’t you?

A. 1 dm't know -- in whoce cpinian?
Q. You certainly have been working the system
pretty well for the last famr years, haven’t you?
MR. TRXAY: Cbjecticn, Your Honor.
THE COURT: Sustadned.
BY MR. NOLAN:
Q. You have keen werkdng the system, have you
nt?
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that, not me; right?

Yes.

Q. You wauldn’t want m= to decide that and muke a
recammendation, would you?

A. Do you want me to ancwexr that?

Q. Yes.

A. I wauldn’t want you to do it, mo.

Q. No. And then there are a caple of cther
issues, lut they’re all related to the nature of your
cocpexatian, et cetera; omryect?

THE QURT: Counoel, I didn’t understand that
question.

MR. NCLAN: I)oxw. I didn‘t want to ke
acaused of not reading them all.

THE QURT: The result was a questicn that
nebody kut you understood.
BY MR. NOLAN:

Q. I will go ahead and read all of them. The
nature and extent of your assistance; ocorrect?

A. Yes.

Q. Ay injury suffered or danger or risk of
injury to you cr your family resulting from your
cocperation; oorrect?

A. Yes.

MR. TAXAY: Cljection, Your Honor. He is

ONA COURT REPCRTING {208) 484-6309
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THEE CURT: Comsel, I just sustained that.

MR. NOLAN: I thaght it was the form of the
question,

THE QURT: No, no. It was the questiom,
itgelf, that was bad.

MR, NCLAN: I thought it was the fom. I
apalogize.

THE OCURT: That‘'s all right. Just ask
ancther questim.
BY MR. NOLAN:

0. All right., You are hopeful to get at least

aix mnths off your sentence; ccxrect?

A. Yes.

Q. And you would like to get even mare; isn’'t
that righr?

A. Yes.

Q. And you Jnow thar some new judge is going to
decide vwhether or not you ghould get more time off your
sentence; oorrect?

A. Mare or less.

Q.  And it wn't be this judge; correct?

A. Yea.
Q. And it wan't be Judge Lodge; corvect?
Yes.

Q. But sane federal judge is going to hemr that

ONA COURT REFORTING (208) 484-6309
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you came into a oourtroom and assisted the Govenment in

the prosecution of samecne soliciting to kill a federal
judge; correct?

A, Yes.

Q. And yau know encugh abaut the system to know
<r to believe that that’s valuable infamation, isn‘t
it?

A. I dm't know who values that.

Q. ¥hat’'s that?

A. I'm ot sure who values that.

Q. Yau are sure hopeful it‘s valuable, aren’'t
you?

A. I think anybody would.

Q.  Amybody wauld, wouldn’t they? Isn’t it true
your state five-year serntence was reduced to geven days?
A. I thaght it was all suspended, but I may be

mistaken.

THE COURT: Oounsel, let me agk you: How nuch
lenger & you anticipate?

MR. NCZAN: Can I just have ane moment?

THE QURT: Yes, of coxrse.

MR. NOLAN: Is the cout -~

THE GURT: I'm thinking abaut adjoxning a
little early tomight, since it’s Friday night.

MR, NCOLAN: I know I'm clese kut I'm not close

QN QXURT REFCRTING (208) 464-6309
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not there yet, so be patient -- you have heard the

argurents of oamsel, the instructions of the cant, and
the views of your fellow jurcrs.

With that instructicen in mind, have a very
nice weekend. We will see you Tuesday merning at 9:00
a.m. We are in recess.

(vhoreupan, the court stood in rocess.)
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THE QURT: We will lring Mr. Croner back, I
dmn’t know what the Govermment‘s intents are on
redirect.

MR. NOLAN: Thark ym very much, Your Honer.

THE COURT: That's fine,

Ladies and gentlemen, we are going to start
an weekend recess. I remind you, again, that Monday is
a holiday. Flease, dn't come Maxizy morning. Be hack
here Tuesday morning at 9:00 a.m.

I do want to remind you of the instructions
that I gave you earlier. Wntil the trial is over, ym
are not to discuss this case with amyene, including your
fellow jurers, members of your family, pecple involved
in the trial, or amycne else, nor are you allowed to
pexmit others to discuss the case with you,

If anyone approaches you ard tries to talk to
you about the case, please let me kow abast it
immediately,

Do et read ar listen to any news reports of
the trial. Do not do amy cutside research, such as
Intemet or Dun & Bradstreet searches, relating to the
pecple or entities discussed during the trial.

Fimally, you arve reminded to keep an cpen mind
until all of the evidencs has been received -- we are

ONA OOURT REPCRTING (208) 484-6309
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1, ICRI A. FULSIFER, cextify that I made a
shorthand reccrd of the matter cmtained herein, and
that the foregoing typewritten pages contain a full,
true, and acomate transcript of said shorthand reocrd,
dme to the best of my akill and ability.

DATED this 27th day of March 2005.

v ’

Certified Shorthand Reperter
Idaho Cextificate 354
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Flease rise far the jury.

(vhareupen, the jury wan acused from the
courtrocm, and the following proceedings were held:)

MR. NOLAN: Could the witness be excused?

THE QOURT: Yes. Mr. Swisher, if you wauldn’t
mind stepping out in the hallway, take a kveak hut
remain available.

THE WITNESS: I would like to add, Your Haor,
if I may, that --

THE GURT: Let me take this up with the
laiyers first,

THE WITNESS: Ciay.

(thereupon, withess Elven Joe Swichar wag
excused from the courtwyoom.)

THE QOURT: Mr. Nolan, why don't you go to the
podivm?

MR. NOLAN: If I may just make a record, Your
Haer, I £inished my cross-examination of Mr. Swisher;
ard then I was handed a doaurent e staticnery that was
faxed to us an the 14th of Jamary at the houxr of 2:34,
apraximately, and it is a letter to Mr. Hoyt's office
fram --

MR. HOVT: Central Standard Time.

MR, NOLAN: -~ the Natiaml Persamel Reoccrds

Center. We had, apparently, been trying to get
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infarmation and that we intended, depending upon the

witness's answer to the question, to call a witness from
the archives to establish these facts.

I requested permission to re-cpen. The cant
ccnsidered that, said I could ask abaut whether he was
wearing a Rople Heart. Camsel for the prosecution
vehemently chjected to my getting into this.

I was allowed to re-cpen. I asked the
question. The record will reflect what the witness
said.

2rd then, in the presence of the jury, camsel
for the prosecution said that he had -- when the
doanert was delivered to the court by the withess ot
of his pocket, coumnsel for the Governmert indicated that
he already had a oopy of that doourent.

Now, this case has been going quite well, in
texms of the belavier of the parties. I feel that what
occanred mandates -- I will request a mistrial.

It mandates sericus, severe -- in my cpinien,
sericus, severe actimms, based vpan the fact that the
Govermment was in possession of infarmtion which we
were not given regarding this witness vhich, at that
point in time, the Goverrment knew that the cnly thing
that could hoppen is it would be adversely taken and
affect the credibility of me, the credibility of the
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Mr. Swisher's military records for about ninety days;

ad we have very little control over when that happens.

It was discussed -- Mr. Hoyt discussed with me
the time variations between keing a oakat veteran and
the time of the Korean War. I told him that I would net
go into this without same proof and that I would not
even came cloge to cpening up the docr.

I noticed that the man wore a Purple Heart.
There is prior testimomy that his hearing was affected
by a hand grenade. I didn’t want to go into it. He
said he killed pecple. I didn’t want to cross-examine
him en that at all.

At the conclusion of ny croas-examination,
Mr. Hoyt handed me this two-page letter highlighted with
a paragraph -- it’s actually from the persamel recoeds
center. It‘s a cne-page letter.

Highlighted, it says, "Mr. Swisher’oc Marine
Gxps record has been carefully examined by the Military
Aards Branch of the Office of the Commandant of the
Marine Corps, and that office has stated that his recerd
fails to show he was ever recamended for, or awarded,
any percaml decorations.*

Based uypmn seeing that, I inmediately
approached the bench before redirect examination began;
and I told the canxt I just had come into this

O OOURT REFORTING (208) 484-6309
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defense, ard adversely affect the defendsnt.

Ad quite frarkly, Yoo Haer, I dom’t knov
how this matter can be resolved. That’s ny request.

THE QXURT: Very well. Let me hear from the
United States.

MR. SULLIVAN: Oamsel should have listened to
me vhen I said, "Dam’t go there.”

THE C(CURT: Well, let’s establish for the
record, Mr. Sullivan, that you indicated at sidebar that
Mr. Swisher had shown you this DD-214 at 9:00 a.m. this
meaning.

MR. SULLIVAN: That's oorrect.

THE (CURT: All right.

MR. SULLIVAN: He showed it to me at 9:00 a.m.
this moning becmise I had asked -- he had menticned
Kerea, sexrving in Korea.

I said, "Wagn’'t the Armistice in ‘527"

He said, “But there was still, you know,
ambat; and it oxtinues to this day,” which I happen to
know to be true. There is conbat to this day in Kerea.

THE QCURT: Teckmically, those hostilities
have never been officially terminated, Mr. Nolan.

Mr. Sullivan is correct; the war in Korea, or police
action, whatever you want to call it, is not over.

let me first say this: First of all, I want

QR COURT REPORTING (208) 484-6309
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to mark as a defense esthibit the facsimile. I also want

to mrk a photoccpy of the Form DD-214. So let’s give
those numbers.

MR. NOLAN: Could we have a oopy back of this?

THE COURT: Certainly.

MR, NCLAN: This is the anly ane we have.

THE QUURT: Iet me further say that, in
locking at -- well, let’s give them nnbers so we get
this clearly cn the record. It would be defense Exhibit
L.

MR. HOYT: L and the next che would be M,

THE QCURT: I am going to mark -- that’s fine.
We can mark them both as defense exhibits., I dn't
think it makes amy differvence.

MR, SULLIVAN: May I meke wy record, coumsel,
since comsel is woving for a mistrial and severe
sanctions?

THE GURT: Yes, Mr. Sullivan.

MR. SULLIVAN: I didn‘'t go into amything abaut
his cnbat or his wedals ar anything else aa my direct.
He chose to go &wn this path, even when I cbjected to
it.

I didn’t draw attention to the little pin in
Mr. Swisher’s lzpel, Lots of pecple wear them. They
oculd be anything. He wanted to make an issue of it.

O COURT REPORTING (208) 484-6309
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I dx’'t think ~~ you know, I barely had time

to lock at this, myself. It refers to other -- that
this replaces sane doament previauwsly ismied. I dn’t
Joow wot that doamert is, and it just led me to
axclude that this is nct a proper area to go into.

THE CXURT: Ms. Langstreet, may I have the two
doaments?

THE QURIROCM CLERK: Yes, Your Honex.

THE COURT: Thank you.

MR. NOLAN: Could I respond briefly?

THE COURT: Go ahead.

MR. NOLAN: Your Honor, we have a document
given to us by the Govertment which is false; and the
Govermment: knows it‘s false.

M. SULLIVAN: I have mo evidence o reasan to
believe that the docarent is false.

MR. NOLAN: The docanent -- I‘m sorry. With
all due regpect, the docurent says there is no reomrd of
him receiving any awards and --

MR. SULLIVAN: I --

MR. NCLAN: He has govermment information that
cntradicts that.

THE COURT: ALl right. Here is my ruling:

The mction for mistrial is denied.

To the extent that there was exxor here, it
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I chjected that he io setting up a -- what did

I say -- a straw nan -- I said “scarecrow* befcre, hut I
meant “straw man® -- 80 he can lnock it down if he can
develcp same more informtion.

It is permissible to inpeach -- to
Ccrocas-examine savecne, a witness, for meking false
statements, under Rule 608,

608 (b) pexrmits inruiry into omduct that is
deceitful, lat it doemn’t permit inpeachment by othexr
docarents. It doean't permit the use of other evidence
if there is a denial of the deceitful conduct.

Gamsel whipped cut his doament that he
received minutes ago. I believe he prambly didn’'t have
encugh time to read it and digest it and tried to use
that to inpeach the witness. That was improper.

Under Rule 608(k), he should not have been
allowed to show that doament, It wasn't a matter of
refreshing his memory. He hadn’t expreased amy kind of
daubt about his memery.

It wvas a grandstand play in fraot of the jury
that didn’t -- that wasn’t so grand, and he got caght
o it. That’'s where we are,

There is nothing the Government did that
caused him to go in the area he did. We tried to avoid
going into this area.

GO OOURT REFCRTING (208) 464-6209
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was camsel who requested the cppartumity to re-coen. I

granted permissicn to re-cpen so that you ald onfront
him because I thought that you had a good-faith basis to
balieve, based upen the receipt of Exhikit L from the
Naticnal Persaonel Records Qenter of the Department of
Defense in St. Louin, Missand, to ask the question,
kased upan the withess’s answer, to try and inpeach him
o gragds that he has not, in fact, received the Purple
Heart..

Unkil that happened, there was no reasan for
the Govermment to believe, with regard to Bxhibit M,
that the contents of Exhibit M would be inpeaching in
any way, shape, ar farm.

The coxt finds as a mtter of fact that if
Bxhibit M is a oopy of a gemine miljtary record -- and
at this point, I dn't have any way to detexrmine that;
hit it xppears to be gemiine, at least in appearance.

It indicates congistently with how the witness
has testified; that he did, in fact, receive multiple
shrapnel and gunahot wands in September 1955 in Korea;
and that he was awarded coamendations and medals,
including the Parple Heart.

Now, Mr, sullivan is carrect. Under Rule 608
and the applicable Sipreme Cant precedent, particularly
Justice Jacksen’s decision in Michaelson vs. the United

O COURT REFCRTING (208) 484-6309
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States, 335 U.S. 469, 1948, you avre permitted to attenpt

to inpeach a withess in the marmer that Mr. Nolan
attenpted.

Ordinarily, under the rules, you are studk
with the witness‘s answer; and the cant has the
discretim to restrict further collateral proof of that
inpeactment: .

So the basis for ny ruling ia, essentially,
caunsel cpened the docr with regard to this
late-received facsimile, Exhibit L.

The Govexrrmenr, until the receipt of that
exhibit, had no reasm to believe that Exhibit M was
discleseable under Brady or Giglic becamise it was not
impeachiny. Therefcre, the wmoticon for mistrial is
denied.

We will kring in the jury.

MR. NAAN: Does the cant have a remedy? You
know, I also think --

THE COURT: Hold an.

MR. NCIAN: -- that there was a practice that
camsel -- I mean, maybe I cn't £ind the right cite;
hut, quite frankly, I am in an awoard position and I
dm’t think it should be held against Mr, Hinksen. If
the coxt has a yremedy --

THE GXRT: Let me suggest that ane remedy

O OOURT REPORTING (208) 484-6309
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instruction that the area imuired into was not relevant

for the jury’s determination and they should disregard
ic.

THE COURT: How akout if we do it this way? I
will tell them that the eryor was the ocant’s in
pexvitting the area to be inquired into and, for that
reascn, I am directing that the portion of the testimony
with regard to whether cr not he was awarded the Purple
Heart is strxicken, so that it doesn’t muke either gide
lock kad. Is that acceptable?

MR. SULLIVAN: It is, Yoxr Honor.

THE COURT: Mr. Nolan?

MR. NOIAN: Yes, Your Haer, Thank you.

THE QXRT: Very well. Let’s hring the jury
back in, Ms. Longstyeet.

MR. HOYT: Do you want to bring the witness in
first, Yon Hoxx?

THE CCURT: We will do them together,
sinultanecusly.

Go ahead. Yes.

(vhoraupon, the following proceedings ware
held in the presence of the jury:)

THE COURT: Ladies and gentlemen, it‘s been a
laxy day; and I now realize that I made a mistaks in
allowing the questioning with regard to the Purple Heart
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that ocams to the cowrt is that I could simply instruet

the jury to otrike that portion of the cross-examination
of Mr. Swisher that relates to the Ruple Heart. Just

tell them to capletely disregard all testimoy about

the Purple Heart.

MR. NOLAN: That would be appreciated. I
think that would be the best way, Other than that, we
have to bring in pecple to show aur good faith and all
of that,

MR. SULLIVAN: Yoxr Honer, now Mr. Swisher
locks like he has said sanething impreper and done
sarething inpreper, because the cant is otriking his
testinny. It was respansive testimony to camsel'a
qguestions.

THE COURT: Let we put it to you this vay,
Mr. sullivan. That is the anly suggestion I can think
of. If the Govexmment doemn't want me to instruct the
jury, I will leave the recced as it stands; and you can
take your chances.

MR. SULLIVAN: What I would like, Your
Haxwr --

THE CURT: If thare i3 a convictieon,

Mr. Nolan may ar may not have an issue here. Do you
want to think about it for a mimute?

MR. SULLIVAN: All I would ask the coxrt is an

QWA COURT REPCRTING (208) 484-6309
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Medal .

So I am going to instruct you to disregard
cmpletely all of Mr. Swicher’s testimmy with regard to
thar military conmendation.

Yai certainly are entitled to cmsider all of
the rest of his testimomy. Just everything from where I
asked Mr. Nolan to re-cpen, please strike that from your
minds; and you are not to camsider it as evidence in the
case.

With that, are we ready to prooeed with

MR, SULLIVAN: Yea, Yaxr Hoxr.

THE GURT: Do you want to move that eacel,
Mr. Sullivan?

MR, NOLAN: I can o that.

REDIREBCT BXAMINATION
BY MR. SULLIVAN:

Q. Mr. Swigsher, you may recall you were asked
abaut a particular question and answer you gave in yaxr
first Grand Jury appearance in Zpril 2002. The question
was -- I will put it con the acreen again -- it's Grard
Jury testimany at page 42.

A question by a jurcr was: *Did you ever have
a caversation with Mr. Rirkson about things cthexr than

QW COURT REPORTING (208) 464-6309




‘

W @ g N e W N

ERBE S

14

16
17
18
19
20
21

23
24

W 0 N A e W

1133
the tedmical testing? Did you ever, you know -- did

you ever talk politics or hie views an taxes, so cn and
so fexth?™

Did you understand that question to requive
any respanse about Mr. Hinksen hoping that federal
officials wauld die?

A. No.

Q. Did you try to anower the question ag you
thaght it wvas required?

THE CCURT: Ovexxuled.

Could you answer that question? The question
was: "Did you try to amswer the questim as you thaught
it was required?®

THE WEINESS: As it was asked, I did my best
to angwer it.

BY MR. SULLIVAN:

Q. Yau were algo asked a questim, again fram the
Grand Aury testimenty, about whether Mr. Hinkson's cffers
to you were made in private cr with other pecple arand.
Do you recall that question?

A. I'm sarxy. I got leot there., Wauld you
repeat that question?

Q. Do you recall being asked a question about
whether cr not Mr. Hinksen made the offers to kill the

QR OXURT REPORTING (208) 484-6309
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other persm? Judge Reinhardt?

A. Yes.

Q. Who is Judgs Reinhaydt?

A. I think he is a judge in the Fifth District
or, at least, he was stationed in Grangeville, Idaho
ocamty.

Q. And o you Jnow if Judge Reinhardt had
anything to do with litigation involving Mr. Hinkson?

A. I believe he was the trier of fact in the case
that Mr. Hinkson lost, and the plaintiff was awarded
$100,000 then.

Q. Do yau recall the name of that particular
plaintiff?

A, Amette Hazelton (sic.), I think., That’'s
prckably an inproper proaameiation,

Q. You have been asked a nnber of questions an
cross-eamimtim abat your civil litigation imvolving
Mr. Hinkson; correct?

A. Yes,

Q. Did you ever sue Mr. Hinkson?

MR. NOLAN: Chjectiom, Yaxr Haxx.
THE COURT: Sustained.
BY MR. SULLIVAN:
Q. Did Mr. Hinksen ever sue you?
A. Yes.
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federal officials to you in private or with other pecple

araumd in?

A, Yes.
Q. Do yau recall that question?
A. Yes.

Q.  Anxd did he do that in private ar with cther
pecple aramd?

A, In private.

Q. Were there times there were cther pecple
around that he said other type things?

A. ch, yes.

Q. Such as what?

A. Well, he wanted to see Albers and his vhole
fauily, you know, dead. He made those oamments with
other pecple aramd; bat with cther pecple aramd, he
never made the solicitaticns.

MR. NCLAN: Cbjecticn, Your Hoer. Beyend the
socpe. I dm’t mean beyond the sccpe. Asked and
answered.

THE QXRT: Ovexzuled.

BY MR. SULLIVAN:

Q. You were also asked about pecple cn his list.
Do yau wnderstand that to mean, like, a hit list?

A. Yes.

Q. And you answered there was, at least, ame

CNA COURT REFCRTING (208) 484-6309
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Q. fhen did he do that?

A, Well, I learned of it scmetime after I had
ontacted the Idaho oty Assiotant Prosecutcr on --
Q. Listen to my question. @Give me a date.

I &'t know the date,

Q. ¥hen he sued you?

A. I'm just trying to tell you that it was
soametime after I had contacted the Idaho County
authorities regarding Mr. Hinksen.

M. NOLAN: Chjecticn, Your Horor.
THE QURT: Overruled.

BY MR. SULLIVAN:
Q. Was it in 20037
A. Probably.

Q. Were you sexved process?
A. I'm not sure exactly when I was sexved e the

Q. How did yeu learn that Mr. Hinkson had sued

A, Well, T @id evertually get scrved; hut I just
dm'’t recall the date I was sexrved.

Q. All right.

A. But I know that it care after I had been in
and talked with the autharities.

Q. But my question was -- all right. Let me

QW COURT REPCRTING (208) 484-6309
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replnase. What were you being suved for?

A.  As I recall -- ard I might ke off a quurter
twmn here -- I was being sued for - Mr. Hinkson was
stating that I had stolen his tectmolegy fram him and
that I had attenpted to take over his husiness.

Q.  Was that the parxt of the litigation imelving
Mr. Bellm’s lawsuit against Mr. Hinkson?

A, I think, prcbably so.

Q. Did you oountexsue Mr. Hinksoen?

A, Yes.

Q. Wt did you claim against hine

A. Again, the property that he had verlally given
me ard the grader.

Q. In your camtersuit, did you deny that you had
stolen his tecimology?

A, Boy, I hope so. I amnot sure that I did, but
I certainly didn‘'t steal his tecmology.

Q.  Has that lawsuit been resclved in any fashien?

A. From my understanding, it had been. There was
a meeting with Judge Bradbury in Grangeville between
Mr. Hoyt --

MR. NOLAN: Cbjection, Your Hemer.

THE OCURT: If he Joows if it’s been settled,
why dm't we establish that?

THE WIINESS: I thirk it has been settled.

1137
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Q. that were you beirng asked?
A. Well, he was getting dangercusly close --
MR. NOLAN: Excuse me. It‘s vague.
THE COURT: I am going to sustain the
cbjecticn as to the form of the question.
BY MR. SULLIVAN:
Q. vhot did Mr. Hoyt ask you regarding your
testimony as the Federal Grand Rury?
MR. NOLAN: I cbject to that.
THE CURT: Counsel, you got into this.
MR, NOLAN: That’s fine.
THE CCURT: I am going to overnile the
cbjection and allow the witness to answer.
MR. NCLAN: That's fine,
MR, HOYT: Your Haor, may we bave a sideker

THE GOURT: No. We have had encagh sidebars.

THE WITNESS: Well, he was getting into the --
cof course, the area about the equipment that had been
transferred to me and the property that had been
transfexred to me and S0 an and was getting dangercusly
clese to sam of the questiocning that --

MR. SULLIVAN: My question, Yorr Hocr --

MR, NOLAN: Chbjection.

THE COURT: Mr. Swisher, I Jaxw it’s been a

1138
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BY MR. SULLIVAN: 138

Q. Did you get any of the property that you sued
fox?

A. No.

Did Mr. Hinkscn get amything that he sued you
fox?

A. No.

Q. Now, yau were asked questions, also, about
sane questions fram a depcsition in Octcher. Do you
recall these questiona?

A, Yes.

0. Wag that Octcber of 20047

A. I kelieve so.

Q. A was that a depcsition in comjuaction with
this particular civil lawsuit?

A, Yea.

Q. Wo wag asking you questions in that?

A M. B,

Q.  Was he representing Mr. Hinksen in that?

A Yes, he was.

Q. Was he asking you about what you told the
Grand Rary?

A. I tock it to be thar, yes.

Q. Wit were you being asked?

A. I beg yorr pardm?

O COURT REFCRTING (208) 484-6309
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leng day; hut bear with us.
Go ahead, Mr. sullivan.
BY MR. SULLIVAN:
Q. I am asking you: What did he ask you about
your Grard JAury teatimeny?

MR. NOLAN: Chjection to the farm of the
questio, Your Haer.

THE CCURT: Sustained.

BY MR. SULLIVAN:

Q. Did he ask you questions about yoor Grand Juxy
testimmy?

A. Yea.

Q. what did he ask you?

THE COURT: Camsel, I think the concemn is
with the kread nature of your questions. I will permit
yo1 to ask a leading questiom, if you are trying to
establish a point here,

MR. SULLIVAN: Yes, Yoxr Hoer.

Q. Did Mr. Hoyt ask you about these offers fram
Mr. Hinkson that you have testified to here today?

A. Yes.

Q.  Did he ask you the ciramstances of those
cffers?

A. He did more than that,

Q.  Like whar?

ONA OOURT REPORTING (208) 484-6209
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A, He indicated he had talked to -- the other

witnesses that he had talked to thought it was all a
lamch of lark and that David hadn’t meant anything and
that he was laying that en me pretty hot and heavy.
Axd he said, *You Joxw, you prabably feel the
save way; right?®
And I said, "Not necessarily.®
Q.  Ancther Grand Jry question fxom youor first
Grand Axy testimony in April of 2002 -- you were read
A. Yes.

Q. Do you remember this quote: *If it weren’t
for flashbacks, I wouldn’t have amy*?
A. Yes.

Q. Vhat were you trying to cawey when you sadd
that?
A. Well, I was making an attenpt at levity. Mest
of the Grand Jury mebers laughed.
Q. Do you have any preblens with your memory?
A. Not really.
MR, SULLIVAN: That’s all I have e redirect,
Yo Henor.
THE COURT: Mr. Nolan, anything further?

QW COURT REPCRTING (208) 484-6309
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THE QURT: Mr. Swisher, it’s a very sinple

questian. Did you meet with Mr. Hoyt before they tock
your depogition, and did you have a cxversation with
him?

THE WITNESS: Right in the middle, when the
caxt clerk and cne of ths other menbers an Mr. Hoyt's
team tock what I brought over to have oopied, there was
abaut an hour there; and that was when all of this
grilling went on.

THE CCURT: All righre,

THE WIDNESS: But it was -- the depceition
was, kasically, in recess for that hour; kut it was at
the depcaition.

THE CCURT: All right. Thank you.

Thark you, comsel.

BY MR. NOLAN:

Q.  when you were anked questions under aath at
the depcaition of Octcber 2004, I take it, no question
wag asked of you as to what you were questicned about at
the Grand Ay; corrvect?

A. Well, I felt -- the reascn I refused to answer
sam of those io I felt they were dangercusly close to
infermation --

THE OURT: Mr. Swisher, that’‘s not respmsive
to the question being asked of you. The questiem is:
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RECROS3 BXAMINATION

BY MR. NOLAN:

Q. Im’t it true, dwring the depcsition of
Octaber of 2004, that Mr. Hoyt anked no questicns about
what you testified to in the Grand ury?

A. I'm trying to place this because I my kave
been a bit imoamate here. The questions were asked
prior to either the depogition ar ancther procseding.
I'm not sure at which time, kut they were asked.

Q.  Soall of the questions asked of you by
Mr. Sullivan about the deposition cauld be in exxex? It
could be same other proceeding; is that correct?

A.  No. I think that was the time frawe, bat I
think those questions tock place before we wernt oo the
record.

THE QURT: Oomsel, can you establish whether
or not he met with Mr. Hoyt before he was sworn for that
depoaition?

BY MR, NQLAN:

Q. Did you meet with Mr. Hoyt before you were
sworn as a witness?

A. Yes. Ch, wait a mdmte. I do kow now -- if
I my coxyect that? A- same point, I tock a bunch of
doasrents to be transcribed, and I didn’t mind having
those copies -- what am I trying to say -- ocpied.

O OOURT REFCRTING (208) 484-6309
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Isn't it true that Mr. Hoyt nevexr asked you specifically

what you testified to before the Grand Aury?

THE WITNESS: Specifically, a the reccrd, no.

THE CCURT: Very well.

MR, NCLAN: ‘Thank you.

THE COURT: Counsel, do you want me to give
the jury a 6E instruction with respect to the right of a
witneas?

MR, NCLAN: Yes. Yes, especially in the
instructions given afterwards. I would like that, ‘Then
we wouldn‘t have to call a witness,

THE QURT: Mr. Sullivan, any dbjection?

MR, SULLIVAN: I wauld like to discuss at
sidebar, Yaxr Hoer.

THE CURT: All right. Let’s do that.

(Whereupon, the following sidebar discusaicn
was held cutaido the presence of the jury:)

THE QCURT: Vhat I proposed to Mr. Nolan was
to sinply instruct the jury that, under Federal Rule of
Criminal Procedmre 6E, a witness is pemmitted, at his
discretion, to discuss with anyans he wants to, or to
refuce to discuss with anyne, what he gaid in the Grand
Jury Ream.

If there io an abjection to ny giving thar
instructicn now, I may entertain, with regard to the

QNA. OOURT REFCRTTING (208) 484-6309
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closing instructions, a defense instxuction that says

the same thing. So however you want to handle, I will
leave it up to you.

MR, SULLIVAN: I just &m’t thirk it‘s an
issue in the case the jury needs to be concerned with.

THE CCURT: The preblem is that the state of
the record is now such that Mr. Hoyt's integrity has
been placed in issue and I think it unfair to
Mr. Hinkson’s coumsel to suggest that Mr. Hoyt did
anything inproper in questicning a witness that had
previcusly testified in the Grand Jury to try and learn
what he might knew about the facts in the case.

Under Rule 6E, there is absclutely nothing
improper with a defense lawyer asking a Grand Juwry
witness thoge questions. We will handle it however you
want .

MR. NOLAN: The other thing is, Judge, I think
that he carmot refuse to answer the question cn the
kasis that he doesn’t want to reveal samething he
revealed in the Grand My, if he is under cath and the
question is ctherwise relevant.

THE CCURT: You and I both know you have to
move to carpel the answer,

MR, NOLAN: I agree. But I am just saying
that, you know -- yes, I agree.

QA COURT REPORTING {208) 484-6309
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about what they said in the Grand Jicy or to refuse to

talk to pecple. It is entirely up to the witness.

Armything further, camsel?

MR. NCLAN: No, Your Honer.

THE COURT: May Mr. Swisher be excused?

MR. NOLAN: No, Yaur Kaar.

THE QURT: Yau want to keep him under
asukpoena?

MR. NOLAN: Yes, Your Hener.

THE COURT: Mr. Swisber, I am going to allow
you to step don. We are finished with you here today,
hut you are otill under gulpoena. Please stay in touch
with the tUnited States in case the defense wishes to
recall you at a later time.

THE WIINESS: I will do that, Your Haor. e
question, sir?

THE COURT: No questions of me. I get to ask
tha questicno, all right? wWhy dn’t you step down now?
I think we are finiahed., Thank you.

THE WIINESS: Samecne has wy DD-214.

THE COURT: We will get the DD-214 or, at
least, a oxpy of it back to ymu.

All right. Ladies and gertlemen, I thirnk we
are clese enough to the aftermocn recess. The coxrt
wauld like to take a recess fcr fifteen mimites. We
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MR. HOYT: It never happened. It never

happened. I would appreciate it if you could make an

instructicn crally to the jury at this time while it in
fresh in their minds. I thirk this cauld ke a lingerirg
issue.

MR. SULLIVAN: This is ancther ane of thcse
styaw men that they go into cn their crees-examination.
They are not happy with the answers, and they want same
reljef frem it.

It's not a waking of the Govermment, Just
because this witness bas sare misunderstanding about the
law is not the prablem -- or the caxt or the Govertment
or the juy either, for that matter,

THE CURT: I amgoing to, now, give a Rule 6E
instnction. I am very cmcemmed, if I do not, that the
jury will ke left with a misinpression as to the
integrity of the carkict of Mr. Hinkson’s lawyer. I am
not going to pexrmit that to stay en the record.

(Whexeupen, the following procoedings were
held in open court, in the presence of tha jury:)

THE CCURT: ladies and gentlemen of the jury,
yau are instructed that, under the Rules of Crindmal
Procedure which atterd Federal Grand Jury proceedings,
it is permissihle for a witness, after he cr she has
testified in the Grand Jury, to either talk to pecple
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will see you back here in fifteen minutes.

(Recess., )
THE CCURT: The clerk will adwinister the cath
to the witness.
THE CCURIROOM QOLFRK: Please stand arnd raise
youxr right hard.
o“na
GIAD CRONER,
having boen called, gworn, testifiod as follown:
THE CCURTROCM CLERK: Thank you. Please be
seated. You will need to speak right into the mic.
If you wauld, state your nare and spell yoxr
last name for the record.
THE WITNESS: It’s Chiad Qroner, C-r-o-n-e-x.
THE QURT: Counsel, you may proceed.
MR. TAXAY: Thank you, Your Honor.
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