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Yorie Von Kahl,
Fetitioner,

. Case No. 1:18-cv-01245-J85
Steve Kallis, Warden F.C.1. Pekin VERIFIED TRAVERSE TO RESPONDENT'S
Respondent. ANSWER TO PETITION FOR WRIT OF

HABEAS CORPUS

VERTFIED TRAVERSE TO RESPONDENT'S ANSWER 10
PETITION FOR WRIT OF HABEAS CORPUS

On September 10, 2018, Respondent Steve Kallis, by and through Assistant
Uos. and U.5. Attorneys Kimberly A. Klien and John E. Childers (xespectiveiy),K
tiled his answer to Petitioner's habeas petition, Doc. 9, purporting legal authérity
to imprison and detain Petitioner upon the Bureau of Prisons (BOP} Program Statement
(PS) 5880.30 (as generated on August 16, 1993 and applied on April 12, 1994)
to alter Petitioner's 30-year mandatory parole release (MPR) date (as established by
the U.S. Parole Commission (USPC)) to February 12, 2013 - an addition of 10 years -
under which he now detains Petitiover. DOC. 9, pp.5~7; Doc. 9-2, pp.34-41. With
assistance and documentaticnprovided by the BOP and ISPC, see Doc. 6, 94 3-4;
Boc. 9-2, pp.l et seq, Respondent purports continuous legal authority in the
BOP and USPC for Petitioner’s imprisomment since June 1987 subject only to USPC
”rewiewh his record on or before February 12, 2023,

Respondent's chain of authority begins with comments drawn from unsworn
statements from the Presentence Report (PR} in Petitioner's criminal case, Doc.
9, p.1, as an unexplained preliminary to his sentence imposed by the Court as
reflected on the face of the judgment form, id., p.2, to s Notice of Action (NOA)
igsued by the USPC on July 20, 1984 continuing Petitioner to a 10-year reconsideration

in June 1994, id., Doc. 9-Z, p.7.
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From there it proceeds to the USPC's statutory interim parole hearing in
June 1986 and resulting NOA on July 17, 1986 ovdering Petitioner continued to
a lS-year recomsideration hearing in June 2001, Doc. 9, p.3; Doc. 9-2, pelz,
through USPC NOA's issued thereafter - i.e., 1988, 1990, 1992 (original and on appeal)
and 1995, Doc. 9, p.2; Doc. 9-Z, pp.i7, 21, 25, 28 & 30, as & legal bridge to
and through 18 U.S.C. § 3585(b}, and ultimately to PS 5880.30, under which he
asserts the BOP corrected his originally established 30-year MPR ddte {a parole
release date) of February 12, 2013 by construing it as "not a release date, but
a record review date” of "February 12, 2023" at which time the USPC will hold
a record review hearing for Petitioner. Doc. 9, pp.5-7.

the Court has admonished Petitioner that he must traverse Respondent's allegations
or risk their being accepted as true pursuant to habeas statutory requivements.
Doc. 3, p.1 {eiting 28 U.S.C. § 2248}, Petitioner hereinafter denies express facts
alleged by Respondent directly or indirectly and alleges such materisl facts as
reflected upon the matters in issue, including those compelled by Respondent's
answer. 28 U.S.C. § 2243 %6. This traverse together with the petition, boc. 1,

thus "constitut{es | Petitioner's "application for the writ." Walker v. Johnston,

312 4.8 275, 284 (1941).

A Summary 0f Respondent's Defects Of Cause

L. Bespondent has provided a copy of a BOP Sentence Monitoring Independant
Sentence Computation (SMISC) date July 19, 2018 certified as a true copy from
Petitioner's parcle file as personally reviewed by Bernard M. Desrosiers, Assistant
General Counsel, U.S. Parole Commission shows on its face Petitioner's statutory

release date - a statutorily mandated rvelease date - of December 22, 2009, a date

d MPR date of TFebruary 12, 2013 by more than three vears

preceeding his alleg

and thus, uncontested, shows he is and has been unlawfully imprisoned for just

short of nine years and remains so now, disproving cause.
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2. Bespondent has provided no statutory grant of asuthority by Congress to
the BOP to make parole determination decizions, set or upset MPR dates, or otherwise
administer 18 U.5.C. § 4206(d)} or any of subsection of § 4206 prosepctively or
retroactively, precluding cause.

3. Respondent’s admitted alteration by the BOP of his MPR date of February
12, 2013 and addition of ten years thereto by the retroactive application of 18
U.5.C. § 3585(b) and PS 5880.30 (neither of whiéh existed at the time of hisz of fense)
violates the due process principles inherent in the presumption against retroactive

lawmaking as made clear since Landgraf v. USL Film Products, 511 U.5. 244 (1994);

see also INS v. St. Cyr, 533 U.5. 289 (Z2000), and cannot support cause.

4. Respondent's admitted alteration and extension of Petitioner's -vear
MPR date from February 12, 2013 to February 1Z, 2023 by retroactive application
of § 3585(h) and PS 5880.30 is void for viclating the constitutional prohibition
against ex post facto laws, Art. I, § 9, C1. 3, U.S. Constitution precluding cause.
5. Except for the USPC's NOA of July 20, 1984 ordering Petitioner continued
to a 10-year reconsideration hearing in June 1994, ecach WNOA issued thereafter
(and cited by Respondent as justification for Petitiomer's continuing imprisonment )
rest upon amendments to 28 C.F.R. §8 2.12 and 2.14 promulgated on August 29, 1984
- after Petitioner's offenses, imposition of his sentence, his 1984 parcle hearing
and NOA exf@nding the maximum permissible continuance for reconsideration hearings
from 10 to 15 years, 4Y Fed. Reg. 34208, and retvoactively applied to Petitioner
to extend his reconsideration hearing from Jupe 19%4 by a full seven years to
Jupe 2001 render the regulations and NOA's void for wviolating the constitutional
prohibition against ex post facto laws, Art. I, § 9, ClL. 3. U.5. Constitution,
preciuding cause.
Respondent 's answer not only fails to show cause for not granting writ, but,

establishes four additional grounds for issuing the writ and discharging Petitioner:
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GROUND STX

The certified copy of the BOP's Sentence Monitoring Independent Sentence

Computation (SMISC) submitted by Respondent shows Petitioner's official and madatery
statutory release date to be December 27, 2009 without any showing or argument
to justify imprisoning Petitioner beyond that date conceding that his imprisonment

continues to be unlawful requiring his release.

GROUND SEVEN

ALl USPC actions and Notices of Action (NOA's) beginning with Petitioner's
18986 statutory interim hearing and resulting NOA issued pursuant to 28 C.F.R.
§8 2.17 and Z.14 as amended on August 29, 1984, long after his purported of fenses,
applied retroactively to change his 10-year reconsideration hearing in June 1994
to a 15=-year reconsideration hearing in June 2001 - impermissible under the former
regulations existing at the time of his offense - violate the constitutional
prohibition against ex post facte laws Art. I, § 9, Cl. 3, U.5. Constitution,
amvd all such NOA's are void rendering Petitioner's imprisomment since then, and
now, unlawful requiring his release.

GROUND ETGHT

Respordent admits to imprisoning Petiticner pursuant to the BOP's retroactive
application of 18 U.5.C. § 3585(b) and PS 5880.30 (repectively enacted and promulgated
after Petitoner's purported offenses} to upset snd alter Petitioner’s established
H-year MPR date of February 12, 2013 by the arbitrary addition of 10 vears without
notice or heoring, thus continuing constitutional due process violation otherwise
protected by the presumption against retroactive legislation as the basis of
Petitioner's lmprisonment since February 12, 2013 and, accordingly, that hisg
imprisonment has been and 1s now unlawful requiring his release.

GROUND RINE

Respondent s admission that his lmprisonment of Pefitioner rests upon the
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BOP's retroactive application of § 3385(b) and PS 5880.30 (respectively enacted
and promilgated after Petitioner's purported offenses) to extend his established
Fo-vear MPR date of February 12, 2013 to Februsry 12, 2023 admits that Petitoner
is and has been unlawfully imprisoned since February 12, 2013 in violation of
the constitutional prehibition against ex post facto laws requiring his relesse.

B. Corrected Relevant Factual And Procedural History
Necessitated By Respondent's Answer

1- Facts Underlving The Sentencing Court's Judement
Y 4 e

While seemingly irrelevant to the facts alleged or issues raised, Respondent
includes a preliminary paragraph as purported facts underlying the sentencing

court’s judgment:

On February 13, 1983, Petitioner was involved in a shoot-out with
law enforcement officers who confronted Petitioner, his father, and
other companions at a road block. (App. 5, 46) Pehztsner and atherb
immediately took up positions with rifles. (App. 46} After U.S. Marshals
directed them to lay down their weapons and amounced their 1ntent to
arrest ?etztlmner s father, Petitioner fired a fatal shot at a U.:
Marshal. Id. "A gun battle ensued, during which another U.S. %arahal
was killed and several other 1QW‘enfcrc@m@ﬁt of ficers were wounded. Id.

Doc. 9, p.Ll. App. 5 and 46 are respectively the USPC's Initial Summary of Petitioner's
initial parcle hearing and the Presentence Réport (PR} in his criminal case. Doc.
9-2, pp.5-6 & 45-83. While both are submitted as true copies from Petitioner's
USPC parcle file as personally reviewed by USPC Assistant General Counsel Rernard
M. BDesrosiers, Doc. 9-Z, .1, neither are certified as to their truth and the
summary simply regurgitates unsworn comments from the PR.

The Summary on its face shows that Petitioner denied that the marshals identified
themselves,” Doc. 9-2, p.5, and, while Respondent has not provided Petitioner
with a copy of the PR, any comment therein that Petitioner firved a "fatal shot"
at a marshal or the implication that he {ired such shot first are false and whol 1y
migleading.

First, at trial the government's lead prosecutor Asst. USA Lynn Creoks told
the jury the defendants took "defensive positions,' (lr. App.37 ), and the govermment

nj_.
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admonished the jury that no ballistics evidence existed to prove who shot any

and ultimately it was irrelevant,.

particular officer, that one could only guess,
{Tr. App. 3=4, 11, 35 and elgewhere in oral arguments in reference to Petitioner's

case aduitted that "we can’t prove who shot those agents.' Peltier v. Herman,

997 F.2d 461, 469-70 (8th Cir. 1993). Furthermore, the prosecution admonished

the jury that whether the defendant’s had knowledge of the officers’ identity

was irrelevant and the trial judge removed such knowledge factor hy

jury instruction, (Tr. App. 41, while removing all cuestions as to the legality
or authority of the marshals relative to the alleged arrest warrant under which
they acted directing the jury that the marshals has a "duty" to execute it.

(Tr. App. 42 J. And, finally both in chambers and then in closing arguments, AUSA
Crooks in light of the evidence, conceeded that U.S. Marshal Kenneth fired the
first shot at Petitioner. (Tr. App. 36 ). Post-trial, AUSA Crocks admitted
that Muir was his "Friend" and acknowledged that the bullet Muir fired at Petitioner's
heart, if successful, would have blown Petitioner's heart apart and killed him
instantly and the fact that Muir's bullet had been stopped remained one of his

o - 1
“"certain regrets.” (Tr. App. 44 ).

On February 19, 1983, Chief U.S. District Judge Paul Benson (then assigned

? ¥

to the Fargo, North Dakota U.3. District Court and who would later preside at
Petitioner's trial) issued a secret "judicial order” to "disseminate' and TS
report about the Sheriff's Posse Comitatus (SPC) and purportedly related tax
protest groups and persons on behalf of the Department of Justice (D0J), (Tr.
I3 i I3 3 3
App. 103,106}, and by February 21, 1983 Benson was a fnlly dntecrated partisan

in "prosecutive strategy” conferences with persormel from the U.S. Attoroey's

Oftice, FBY, U.S. Marshals Service, and top-level DOJ Headquarter's At torney

4

t For a contextually accurate description of the events proceeding and during the
incident/shoot-out Petitioner submits a highly detailed renort submitted to the USPO
on March L9, 1995 - a product by numerous TAmerican police of ficers, attorney
Judges, public officials, and others" of a nearly 12-year inwestigation - as a criminal
Justice Professionals Affidavit led by Officers Cerald J. Mcl , Bet., Exscutive
Director, American Citizen & Lawnen Association. (Tr App. 52-74 5.

i
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7
Lawrence Lippe, (Tr. 4pp. 111), dispatched to Rorth Dakota by then Deputy Attorney

General Rudolph Giuliani to apply political "pressures” on the U.S. Attorney's
Gffice to ensure the (then - unindicted) defendants were convicted and received

nothing "less than the stiffest penalties.” BITTER HARVEST: Cordon Kahl and the

Posse Comitatus: Murder In the Hearland 176-27, James Corcoran (Viking Penguin

194907 .

Without belaboring these matters beyond necessity, the propaganda “d¢isseminated"
by Judge Benson's secret "judicial order" was but part of a greater political
campalgn organized under auspices of the U.S. Attorney General's Office by and
through FBI Headquarters employing the SPC/tax protest factor by falsely portraying
the defendants as "members’’ attending SPC/tax protest meetings in North Dakota,

(Tr. App. 81-116), following a nation-wide congregation of law enforcement at
Salina, Kansas on February 9, 1983 expressly targeting the "'POSSE COMITATUS'
Group. " (Tr. App. 77-80). FBI HQ utilized Petitioner’s case tosurreptitiously use

the SPC to initiate then Attorney General William French Smith TI1's Domestic

officially approved on March 7, 1983 and publically stated to take effect only

2 It has also been discovered that during trial Benson secretly participated in
prosecutorial rehearsal of at least one crucial govermment witness - co-defendant
Vernon Wegner then awaiting sentencing by Penson per a plea agreement - the nioht
before he testified. (Tr. App. 45, 46,48-49), Petitioner and his court appeinted
counsel both filed motions for Benson to recuse himself priov to trial due to

bias and an appearance of bias due to his close relationship with the decessed
Marshals and his Masonic relationshops with the U.S5. and Assistant U.8. Attorneys
and other law enforcement officers involved in the case. Benson refused to recuse
himself and on direct appeal the Eigth Circuit denied the issue. Petitioner finally
succeeded in Compelling Benson's recusal during his post-conviction procesding
pursuant to 28 U.S.C. § 2255 for the verv reasons asserted pre-trial. (Tr. App
75-76 3. ALl of the District’'s judges were recused.(Id.). At that time
Petitioner did not know of Judge Benson's secret "judicial order” to "disseminate'
propaganda for the DOJ, his secret partisanship in "prosecutive strategy"
conferences, or his secret rehearsal of government witnesses. The PR and USPC
summaries (drawing thereupon) should be viewed in light of these facts as it is

the product of the same political pressures brought to bear from DOJ Headquarters.
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ort March 21, 1983. {(Tr. App.123, 124).

Z. Facts And Procedural Historyv Relative To Petitioner's Sentence

Respondent's answer raises issues involving s series of ex post facto law
and due process law questions. The actual state of the law under existing statutes
at the time of the purported offenses are necessarily the "objective facts" upon
which ex post facto analysis depends, together with which courts must consider

" and "actual practices” of the paroling process. Garner v.

"nolicy statements
Jones, 529 U.5. 244, 252, 256 (2000). While somewhat lengthy, Petitioner has
Tittle choice but to produce the prior state of law.

3. . The Law Governing Parole On February 13, 1983

On the date of Petitioner's purported offenses, February 13, 1983, parole
was gverned by the USPC pursuant to the Parole Commission and Reorganization
Act of 1976 (PCRA}, 18 U.S.C. §§ 4201~18 (Chapter 311 of Title 18, United States
Code) and USPC regulations pursuant to 28 C.F.R. §§ 2.01 et seq. The PCRA
authorized sentencing courts to impose a single "maximum sentence of imprisonment

to be served in which event the court may specify that the prisoner may be released

on parcle at such time as the Commission may determine.” 18 U.S.C. & 4205(h) (7).

3. Judge Benson's secret role of "disseminat{or]” came 3 daysafter Smith's order to
treat the case as the "highest priority” and the defendants were classified as
"members” of the SPC which was then being processe@ by FBI HQ's Terrorist Research
and Analytical Center (TRAC) (Tr. App. 90, 92),and 7 days after FBI HO ecstatically
applied Smith's yet unapproved quzdellraq to the case. (Tr. Spp. 106 ). Smith's
guidelines authorized the FBT to "disseminate information” during domestic security/
terrarfsw 1ﬂveﬂt1gd110ﬁb, {(Tr.dpp. 106), which Assistant AG Jensen deemed to mean
"maximun dissemination,” (Tr. %pn 121 ), which of course explains Benson's secret
ovder and h}@ participation in ‘p{O%QCHtIV@ 3traté%y conferences with DOJ HY
officials, FBI, U.S. Marshals and the U.5. Attorney's Office. After "dissemination
to the U.S. Attarney in North Dakota' prepared ”ﬁuh%cﬁuant to the GORDON KAHL
incident,” a revised verson of the report was publlqhtd bry twa IRS as Document
7072 (1-86), titled "Tllegal Tax Protester Information Book” and distributed
informing recipients that the "main goal of thie] groups” identified therein, which
included the SPC, was "to overthrow the government and their tax protest activities
are only one way to achieve thfac roals. Y (Trw ﬂp)w 13? }. When the ﬁnbuuwﬁt/w3$
later lesked to the press, ordered it "destrovied!. .. immediately.’ {Td»)
The docunent was saturated with &HL% votentially de.azatmry ;al%m%>aﬁc that courts
found it 1ﬁh@?@ﬁﬁ§» chilling of | trst ‘rﬁrd?ent rights. See e.o., Kostya v
Unitced States, LD Mich. E“QC\, Kosty v, @nzto% 5t %£0~,
1987 LS. ﬁist. 87-72065 (F.D.Mich. Oct. 27, 1%&%}.

-




1:18-cv-01245-JES # 14-1 Page 9 of 58

The USPC pursuant to the PCRA's mandate to promulgate rules and regulations

establishing a national parole policy, 18 U.5.C. § 4203(a)(1), established z
national presumptive parcle release date policy, which it enhanced first in 1977
to mandate parole reconsideration dates no longer than four years, following

a hearing, 42 Fed. Reg. 29934, June 1D, 1977 {proposed); 42 Fed. Rez. 39809,

Aug. 5, 1977 (final), amending 28 C.F.R. §§ 2.12(b}{(3) and 2.14(a)(2)(it), (e}{(1)
and (c)(2), and scon proposed amendments, 43 Fed. Reg. 41411-12, Sept. 18, 1977,
to extend and limit the éwy@ar reconsideration hearing authority to a new limit
of 10-years, id. See, 44 Fed. Reg. 3404-05, June 16, 1972. Thereunder, the USPC
was limited to "continue the prisoner to a ten-year reconsideration hearing"
following his “initial hearing,” 28 C.F.R. § 2.12(b)(3) (1979), and following

a statutory interim hearing was authorized to "[olrder no change in previous
decision; [a]dvance the date of a ten-year recomsideration hearing,” or "[rJetard
or recind a presumptive date for reasons of disciplinary infractions.' 28 C.F.R.
§ 2.14(a){(23(i)~(ii1}) (1979). The amended regulations mandated that "[a} ten-year
reconsideration hearing shall be ordered following an initial hearing in any
case in which a release date is not set,” Id., § 2.14(c)(1), and following "a

" the USPC was empowered to take one of the

ten~year reconsideration hearing,
three actions authorized hy [28 U.S.C.1 § 2.12(0)," id., § 2.14(c)(2).

The national "presumptive” parole release date policy was "extend{ed]" by
the amendments to 28 C.F.R. §§ 2.12 and 2.14 with the salutary purpose of “informing”
"virtually all federal prisoners':

at the outset of confinement of the sctual duration of the prison term

that they much serve...[to] facilitate long-range parole plamning and

to avoid the psychological stress associated with uncertainity as to

the ultimate date of release [and eliminate] any prolongation of [that]
certainty.

[

- * - - . I ]
., supra, 41411 (proposing rule). The "policy’ was to "providle] a
working measure of certainty for prisoners as to the date the Commission intends
to release them, contigent upon [its] making an affirmative finding” relative

e Ck

-
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3 . " Y ey e - T
to the standards and criteria mandated by "18 U.S.C. 4206, 44 Fed. Reg., supra,
Y] ] ¥ 0
53404, and applied equally as to the most sericus cases’ pursuant to an unchanged

"initial guideline assessment.” Id. Thereby the USPC effectively:

"decided that all [parclable] immates...shuold be subject to a
determinate sentence. Accordingly, an inmate early in confinement
ig gilven a presumptive parcle date indicating the expected time for
release, assuming observance of the rules of the institution.’

Watts v. Hadden, 651 F.24 1354, 1377 {10th Cir. 1981) (cite omitted). See also

e.g., United States v. Paskow, 11 ¥.3d 873, B78 (Sth Cir. 1993) (In pre-1987

"cases, the date of eligibility for parcle is tantamount to a presumptive release
date.'' ).

Unlike the former Board of Parole, the PORA mandated the USPC to establish
suidelines for its powers fto grant or deny a prisoner parole, lé U.S.C § 4203

"pursuant to [those] guidelines,”

(a)(1), and mandated it make its determinations
18 U.5.C. § 4206(a}, with exceptions above or below such guidelines only for

"sood cause," 18 U.5.C. § 4206(c); 28 C.F.R. § 2.20(c). These guidelines became
part of the “standards and criteria to be used... in making parole determinations,”
House Conference Report (H.Conf.Rep.) No. 94-838, Feh. 23, 1976, p.25 (reprinted

in 1976 U.S. Code Comgressional and Administrative News (U.S.C.C.AN.Y, p.357),

as the "fundamental gauge' for such id., p.26 [1976 U.S.C.CLAN., p.350]; See

Priore v. Nelson, 676 F.24 211, 215 (2nd Cir. 1980}, and the "standards and criteria

[were] made the same for all federal prisoners.” Senate Report (Sen. Rep.) No.
94-369, Committee on the Judiciary, Sept. 11, 1975, p.18 {1976 U.S,C.C.ALN.,

p. 340 0 Ses Parkas v, UL, Parcle Comm'n, 744 F.2d 37, 40 (6th Cir. 1984); Moore

v. Nelson, 611 F.2d 434, 437 (2nd Cir. 1979).
While the USPC's national presumptive parole release date policy applied

rere offernse

to all parole elizgible prisoners, including those in the most se

catagory, See e.g., Kichardson v. U.S. Parole Comm'n, 729 F.2d 1154, 1155 (8th

Cir. 1983); Allen v. Hadden, 738 F.2d 1102, 1104 (10th Cir. 1984); Montoya v.

i S

U.5. Parole Comm'n, Q0% F.2d 635, 637 (10th Civ. 1990), the USPC continusd Board's

~10
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practice of mat.previéiﬂg an upper guildeline on the face of its Cuidelines For
Decisionmaking Chart published at 78 C.T.R. § 2.2 for the most severe offense
catagory and "defended” the failure to provide the "narrow range’' provided all
other prisoners by analogizing prisoners in the most severe offense catagory

to those in the next most severe catagory, "who because of aggravating circumstances

are continued beyond [their] guideline range.” United States ex rel. Jacoby v.

Arnold, 442 F.Supp. 144, 147 & n.6 (M.D.Pa. 1977} {citing Respondent’s answer

int United States ex rel. Brown v. Board of Parole, Civ. No. 76-605 (M.D.Pa. May

18, 1976}, See also Garcia v. U.S. Board of Parole, 557 F.2d 100, 102 (7th Cir.

Ly

19773 {applying Board's pre-PCRA order & policy post-PCRA); Prater v. U.S. Parole

Comm'vi, 575 F.Supp. 284, 289 (S.D.Ind. 1983) (applying policy via USPC order of

3/29/1982}; Benedict v. U.S. Parole Comm'n, 569 F.Supp. 483, 484 (E.D.Mich. 1983);

Monks v. U.S. Parcle Comm'n, 463 F.Supp. 859, 862 (M.D.Pa. 1978).

More importantly, the USPC effectuated a policy for prisoners placed in its
most severe offense catagory, who “hav{ing] served a pericd of time in excess of
guideline minimms" and ordered to continue beyond his minimum guideline to a
futiure reconsideration hearing that:

"any such prisoner who is [so] continued to an institutional rovi@w'ﬁgz

expect parole at that time....[Such a continuance] represents the Commission's

judgment as to when | such] prisoner will be sultable for parcle absent new
information or institutional misconduct.’

United States ex rel. Brown v. U.S. Board of Parcle, 443 F.Supp. 477, 479 {M.D.Pa.

}Q??}{quotimg Affidavit of USPC Research Assistant James 1. Reck's proffered

of ficial USPC policy éﬂd practice) {(emphasis added). Thus, prisoners in the most
severe offense catagory and ordered to be continued to a reconsideration hearing at
a date "asbove their guideline minimums can ordainarily expect parole when next

T
H

considered at their institutional hearing.” Id., at 480,

O December 16, 1987, the U purported {inal ruling 28
C.F.R. § 2.20, which included a revised "Guidelines for Dicisiowmnaking’ table within

which it reclassified former severity offenses splitting the former most seve

~11~
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of fense catagory "Greatest 117 into catagories 7 and 8 with catagory £ the most

S56355~36, For the new Catagory £, the decisionsmaking

table respectively coordinated salint factor scores "Very Good,” "Good,” "Fair,”

and "Poor' with ranges of months indicated as 100+, "120+," 150+ and 180+
1d., p.56336. The table footnoted an an cxplaination of the plus "+ symhol:
NOTE: For Cataagory Fight, no upper limits are specified due to the
of the cases within this catagory. For decisions
exceeding the lower limit of the applicable guideline catagory by more
than 48 mmnths, the pertient HQQKBV&tLﬂ“ case factors considered are to
be specified in the reasons given {e.g., that a homicide was premeditated
or comnitted during the course of another felony; or that extreme cruelty

or brutality was demonstrated).

extreme variability

The PCRA superseded all guidelines decision-making by mandating that any

priscner serving a sentence of 5 years or more and not "earlier released” under

G Tn 19894, the USPC revers&d its presumptive parol@ reledse pﬁltcy for s
narrow ¢lass of Catagory 8 "first degree murder cas for which it creat@[ﬁ?

a presumption Jhﬂlﬂ%t parole... that can be overcome by a showing of COM?9113Q‘
circumstances in mitigation.'” 39 Fed. Reg. 25813, May 18, 199%. The new 'rule”
intended "to ﬂﬁ@wrw" that such prisoners having served %@ynnm their minimum
suideline would not "automatically be paroled just because they are 'within the
&mzneianQSQ’" Id., but should thereafter expect to never be paroled "at any time
in the guideline range” unless the newly added ambiguous criterias was met. id.

For such prisoners, under "Catagory fl”ht the guideline range thendfédi from
the minimm ”mﬁcgflvﬁ to the full term of the sentence 1mpogmd 1d., and

P lor these cases, the expiration of the sentence is deemed the Limit of the
suideline range.’ 16‘, at 25814 {quoting Note to 28 C.F.R. § 2.70 as amended ) .
The new rule was to be "applied rctroactzvé}y to upset and reverse Upresumptive
grants of parole decided by the Commission in previous vears," Td., at 25813,
justified by an arhitrdry post hoc wresumptlwn that the former prwwuﬁmtlvc “”anto
of parcle issued due to the USPC s qpxéfkﬁﬁhCL]' of determining "whether parole
would 'ﬁrﬁmato disrespect for the law’'' a criterion of 18 i.u.ﬁ. § 4206(a). id.

In E“*@ the USPC promulgated a rule defining the maximum upper limit for its
gm;dﬁilﬁeb decision-making authority relative to a '"I.S. Code sentence'" for
ederal puidelines.. . shall not exceed the limit of the U.8. Code sentence,

the number of months that would be required by...the two-thirds date if
"' 54 Fed. Reg. 27847, hme 30, 1989

since made permanent and later removed to 28
2.65(d)). The 1994 rule-chanpe shows the national presunptive parole

for the izfatﬁ% defined cEwa When read
it of the guideline

*wmdm for
date” - pursuant

which
i.e.,
the 1.5. Code sentence is five years or more.
(interim rule 28 C.F.R. § 2,656{d)
C.F.R.§

= policy contimiing except
with the 1989 rule, it demonstrates that, the maximum
evenn the most exious of fenges @xceﬂﬁ the mmber of

n&rofw release - nominally referenced as the "two-thir

3 355 ;(E‘L’}I"g
ro 1R U.G.C. § 4206040,

o] D
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§% 4206(a) or (b}, to be released when he had served two-thirds of esch consecutive

i3

. . [T Y ey A . N R W i e . )
term or terms, or upon having served 20 vears of each term or terms of "hore

than' 45 years, ﬁinclwﬁing any life term, whichever is earlier.” id., § 4206(d).
“To facilitate [its] national policy' the USPC established an additional

sub-range decision-making procedure for prisoners placed "within the guidelines"

for which it "requireld] a separate statement of reasons for placing a prisoner

at the top, middle, or bottom,” Briges v. U.S. Parcle Comm'n, 736 F.2d 447, 450

{8th Cir. 1984) (citing 1983 U.S. Parcle Commission, Rules and Procedures Manual,
§ 2.23-01a)-(b)); (See Tr.App.160){1984 USFC, Rules & Procedural Manual, § 2.23-
Ot(aj-(h}), and while "not a mechanical rule," for Qithim—guiﬁ&lineﬁ decisions
the USPC "inten[ded]... to use the least restrictive sanction required to fulfill
purposes of 18 U.8.C. 4206 and 28 C.F.R. 2.20" by placing a case "in the lower
half of the guideline range unless the offense behavior or prior record/salient

factor score is among the more serious contained in the catasorv...." {(id.. 139}
Ly o} j ¥

(1984 USPC, Rules & Procedures Manual, § 2.20-07, Principle of Parsimony)).

Under 18 U.5.C. §§ 4161 et seq, the BOP was mandated to apply good time credits
against a prisoner’s sentence at a rate of 10 days per month for sentences of
10 years or more and, "[wlhen two or more consecutive sentences are to be servedd,
the aggregate of the several sentences shall be the basis upon which the deduction
shall be computed.™ § 4161. A prisoner could alse earn industrial or meritoricus
good time (MGT) credit in addition to § 41617s statutory good time credits of

3 days per month for the first 12 months and 5 days per month thereafter. 18 U.5.0.

k.

1

§ 4162, The BOP was mandated to 'releasel [ a prisoner "at the expiration of his

term of sentence less the time deducted for good conduct.” 18 .80, § 41673

Lk

Tne USPC promulgated a rule providing that:

When multiple sentences ated by the [BOP
1R ULELCO 4161 and 4205, such sentences are treated ss oa
sentence for purposes of e raction taken by the Commi
to these vules, and the prisoner has za single parole el
determined by the [ROP].

] pursuant to
single aggrepate
sion pursusnt
sility date

-1 3~
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28 CLFVR. § 2050 Cf. 1984 USPC, Rules snd Procedures Manual, M-01 (MAgsrecation
of Sentences. Under federal law, adult sentences will be agpregated {combined

to form a single term) for purposes of determining good time release and parcle
eligibility.”").

4. Imposition And Implimentation Of Petitioner's Sentence

Petitioner's trial court sentenced him on June 24, 1983 to an effective
life plus 10-year plus 5S-vear term of imprisonment and orvdered it executed
“Iplursuant to 18 U.S.C. Section 4205(b){2)" under which it expressed Petitioner
"to be eligible for parole at such time as provided by law and as the Parcle
Commission may determine.” See Doc. 1, p.3 1 7 & p.13; Doe. 9, p.2 & Doc. 9-2, p.33.

Pursuant to § 4161, the BOP upon receiving him into its custody assessed his
"It jotal sentence' as a single aggregate sentence of "Life + 15 years" for purposes
of determining his rate of good time credits, Doc. 1-1, p.2 {BOP Sentence Date
Summary ), and pursuant to 18 U.5.C. § 3568 credited ""131" days of presentece jail
time credit against his sentence. id. On 9/19/1983, a BOP BPS Zentence Computation
Data printout recorded Petitionec's "JATL CREDIT" from "02-13-1983" thréugh 06—
23-1983" and the entirety of his cummlative single aggregate sentence as & TOTAL
OF LIFE + 15 YEARS UNDER 4205(BJ{2)" with his "TWO~THIRDS Ok THIRTY YEARS" mandatory
parole release date as "02-12-2013" in light of his 131" days of "TOTAL JAIL
CREDIT.™ (Tr. App. 173-74).

The USPC's Pre-Hearing Assessment prior to Petitioner's initial hearing
of 6/6/84 shows the USPC's assessment of his "Two-Thirds" mandatory parocle release
date as "2-12-2013." Doc. 1-1, p.47, and following the initial parole hearing
the examining panel "Ir]ecommerdded release' at a "10 year reconsideration hearing”
while noting that his "applicable guideline range is 100 plus months.' Doc. 1-1,
rL A h-0G,

5. Chanzes In The Law

Between the date Petitioner's sentence was imposed (June 24, 1983) and the

~14-
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dates of his initial parole heaving (6/19/1984%, Congress published a Senate

Report to asccampany S, 1767, a proposed Comprehensive Crime Control Act of 1084

(CCCA) that was passed by the Senate on February 2, 19846 snd was awaitin g passage

by the House proposing an entirely new and different sentencing system with the
complete abolition of the USPC and parole. Senate Repart No. 98-205, Senate Committee
on the Judiciary, 98th Cong. 2d Sess., Oct. 4, 1983, (Reprinted in 1984 U.S.C.C.A.N.
pp. 3182 g§”§§§}. While Petitioner's senternce and convictions were pending appeal, the
House passed the bill and on October 12, 1984, President Regan signed it into
taw, Pub.L. 98-473, Tit. IT, 98 Stat. 1976 ("This title may be cited as the
‘Comprehensive Crime Control Act of 1984'7').

The report found existing law "divid[ed] the sentencing authority between
the judge and the Parcle Commission” thereby Yoromot{ ing disparity and uncertainity
among prisoner's sentences,” S.Rep. No. 98-275, p.46 [1984 U.S.C.CLALN. 32297,

See also id., pp.49, 112 [1984 U.5.C.C.A.N. 3232, 3295], that "the factors routinely

considered” by the USPC "in setting release dates related entirely of information
known at the time of sentencing” with narrow exceptions, id., p.115 & nn. 273
274 [1984 U.S.C.C. AN, 3298 & mn. 273, 274], that the USPC was performing a
Ufunction. . .particularly judicial in nature,''p.5% f?@%& U.S.C.C. AN, 3237], and

thus "arguablly ... usurped” an Article 111 constitutional judicial “function.”

idk.

It emphasized the USPC's inherent incompetence based upon findings that

its initial parole decisions were arroneous more often than not and that “most

of those errors were not corrected in [its] internal appeals process,” Id., 55
5. The PCRA's legislative history recognized '"[plarole [2]s an ext ension of

the sentencing process.'” Rodriquez v. U.S. Parole Comm'n, 394 Fo2d 170, 175
{7th Cir. IQJJ}i“UﬁfiﬂA Sen. Hep. No. 94-369, supra, pp.lo-16 | i@”h U.5.C.CoAN,
33713, and parole was viewed as a hWLurn{@d sentencing procesding,” Pavion v.
United States, 679 ?wié 475, 48B (5th Cir. 19uw){@m 3an65(¥]m;19% Roney, Hill,
and bFrank M. Johmson, Jr., C.J.%s conc urying 1;1*%@3 ﬁﬁ@ dissenting in 3:%&) fn

o

wirich the USPC plays the | rm}@ of resentencer' and by Yacting on essent Lali% the
same information presented to the sentencing judge,...resentence|s| the defendant
for the purposes of punishment, general deterence and specific deterence."
Dufresne v. Bacr, 744 F.2d 15473, 1574 (1ith Cir. 1984).
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& vm. F7, 78 [1984 U.S.C.C.AN, 3238 & nn 77, 78], and concluded that "parcle

-~

boards are not able to predict with any o v of certainity which prisoners

are likely to be 'good' parole risks and which are not," id., p.57 & 86 [1984
U.8.C.C.AN. 3240 & n. B6], because it was "quite certain that no one can really
detect whether or when a prisoner is rehabilitated.’ id., p.38 {1984 U.8.C.CLAN.
3221]. It also concluded that "'to retain the confidence of American Society,”
S.Rep. Y8-225, pp.49-50 [1984 U.5.C.C.AN. 3232-33]1, and to ensure that “[plublic

" that "a particular case"

respect for the law will grow" the public must “know
was subject to "'a real sentence, rather than one subject to constant adjustment
by the USPC."™ id., p.56 [1984 U.S.C.C.AN. 3239]. The existing "method of sentencing”
was found inherently "arbitrary and capriciocus” and required "[clorrecting."
Id., p.65 [1984 U.S.C.CLAN. 32481 |

Crucially, as to prisoners trapped under the USPC's arbitrary powers, the
pending bill manifestly intended to entirely abolish parole and evizcerate the
USPC's discretion within a S-year limitation period before final repeal with
a singular purpose of "set{ting] release dates for prisoners sentenced hefore”
the new system went into affect "consistent with the applicable parole guidelines,”
S.Rep. No. 98-225, pp.53 n. 74, 56 & n. 82, and 189 [1984 U.S.C.C.AN. 3736 n.
74, 3239 & n. 82, and 32721, further intending that the date be set as low as
possible by "giviing] the prisoner the benefit of the applicable new sentencing
guideline 1f it is lower than the minimur parole guideline.” id., p.189 n. 430
L1984 U.5.0.CLALN, 3272 n. 4701,

Under threat of abolition and loss of jobs, careers, snd prasticoe. the
USPC had fousht hard to dissuade Congress {rom abolishing the agency and to retain
it even if with a reduced discretion, an overturs "strongly' reijected because

. i . . . " T . 13 VS - " ol ,NQQ - a t o -
it would continue numerous existing "dificiencies” including the "unfairness

and undertainity’” in Fluctuating release dates, the USPC's "arguable...usurplation]”

-1 6
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of the Article TIT judicial "sentencing' Ffunction, errors made and uncorrected

's administrative appellate system, the "problem that actusl terms

in the
of imprisonment are determined in private rather than public proceedings,” and
the fact that the USPC was both needlessly "expensive' and unduly "cumbersome.

, (1984 U.S.C.CLAN. 3736-39,

J \
Lond

i
4
.

S.Rep. No. 98-225, pp.53-56, 1
While continuing to lobby Congress to save itself from pending abolition

and its persommel from unemployment, the USPC conducted Petitioner’s initial

parole hearing on June 19, 1984 following which the examining panel "[r lecommended

release'” upon a 10 vear reconsideration hearing,” referred the case to the

13

"Regional Commissioner for Original Jurisdiction consideration,’ and recommended

that Petitioner "[clontinue to a reconsideration hearing.” Doc. 1-1, pp.45-46;
-2, pp. -6
Ultimately designed as an original jurisdiction case pursuant to 28 C.F.R.
§ 2.17, a quoram including the Regional Commissioner and three National Commissioners

L]

concurred to continue' Petitioner "to a Ten Year Reconsideration Hearing,' Doc.

92, p.4, and on July 20, 1984 the National Commissioners issued a Notice of

. L
Action (NOA) to "eontinue to a ten-vesr reconsideration hearing in June 1994."
id., p.7. Consistent with the USPC's regulations, policy and practice at the

time, immediately following the ordered action the NOA advised Petitioner in

relevant part that:

A presumptive parcle date is conditioned upon vour maintaining pood
institutional conduct and development of a suitable release plan.
Prior to release your case will be subject to review to ascertain
that these conditions have been fullfilled....

Tei. {emphasis added). Under "Reasons/Conditions,” the NOA explained:

Your offense behavior has bheen rated as Catagory Eight because i
involved murdeyr. Your salient factor score (SF5-8 9 {sge ar
sheet }. You have been in custody a total of 17 months. Guidelines
established by the Commizsion for adult cases which consider the above
factors indicate 2 range of 100+ months to be sarved before release

for cases with good institutionsl adjustment and program achievement.

Atter review WEMQIY relevant factors and information presented, a decision
outside the suidelines range at this consideration 1¢ not found errantad

w} P
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id,k{emphﬁﬁiﬁ added ). The NOA concluded by providing that "Tals required by law,
vou have been scheduled for a statutory interim hearing during June 1986." 14,

From the face of the NOA and the USPC's national parcle release date policy,
Petitioner understood that he, like all parole priseners, could expect "release”
within a guidelines "range of 100+ months,” that in light of "all relevant factors
and information presented” no reason existed to warrant any decision outside
the "range of 100+ months” - i.e., heyond 148 months indicated by 28 C.F.R. §2.20,
Catagory Fight & Note to Catagory Fight - or above either the lower half of his
guideline range, 1984 USPC, Rules and Procedures Manual, § 2.20-07, or above
the lowest third of the range, id., § 2.23-01{a}~(b), and that the ordered action to
"continue fThim] to a ten-year reconsiderationhearing in June 1994" was precisely
what the NOA purported it to be - i.e., "la] presumptive release date” contingent
upon his continuing good conduct and a suitable release plan. June 1994 would
be & total of 136 months of incarceration and plainly within the "range” of "100+
months™ put forth in the NOA and reflected in § 2.20, supra, Note Catagory Fight.

Accordingly, Petitioner had every reason and right to Yexpect' asctusl release
LS ; = :

at the time of the June 1994 hearing. Brown, supra, 443 F.Supp. at &79-80.

Unknown to Petitioner, following publication of Senate Heport 98-225 and
passage of the CCCA by the Senate, the USPC published in the Federal Register

a proposed rule-change by amendments to 28 C.F.R. §8 2012 and 2.14 to authorize

Lo

the USPC to continue prisoners to IS-year veconsideration hearings following

an initial hearing. 49 Fed. Reg. 22834, June 1, 1984. Against public comments

L2

that the amendments were ‘'politically motivated,” "counter productive” and "would

. E I L YR 3 Je T Aoy y 30
remove a prisoner's hope of early release,’ 4% Fed. Reg. 34208, Aug. 79, 1984,

“ iy : e x . L " ¥ T Ny it
the USPC made the rule-change final with an effective date of "Qcrober 1, 1984,

i, and with the intent for retroactive application to “ijrisomarﬁ previously

piven ten vear reconsideration decisions... at the time of their next scheduled

statutory interim hearing.” id.
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-
4

Fleven days after amended §§ 2.12 and Z.14 went into effect and following
passage by the House as incorporated into an appropriation’s bill and sccordingly
re~passed by the Senate on October 12, 1984, President Regan signed the COCK

£~

into law. Publ. L. 98-473) Tit. 11, Ch. 11, 98 Stat. 1976 1987 §E~ﬁ§§‘<@ﬁ&cting
CCCA and SRA}. The PCRA was "repealed” in present terse, id., § 218{a)(5), 98

Stat, 2027, together with the existing good-time credit statute {18 1.5.C. §§

4161 et seq), id., with both to "remain in effect for five vears after the effective
date and as to a term of imprisonment during the period described in subsection

[2351(ay(1)(R)." id., § 235(b)(1)(A) & (B), 98 Stat. 2032.°

Under § 235(b}, a USPC "Commissioner[ 's]" "term of office,” (otherwise
limited by 18 U.S5.C. § 4202}, was extended for such Commissioners "who is in
office on the effective date... to the end of the five-year period after the
effective date of this Act,” Id., § 235(1)(2), 98 Stat. 2032, and mandated the
USPC “"set a release date” for prisoners projected to "be in its jurisdiction
the day before the expiration of five years after the effective date of this
Act” that was "within the range that applies to the prisoner under the applicable
parcle guideline... set early enough to permit consideration of an appeal. .,
in accordance with [USPC] procedures, before the expiration of five years following
the effective date of this Act.” id., § 235(b)(3}, 98 Stat. 2032, And, finally,
the section mandated that the USPC Chairman "'shall be...a nonvoting member of
the tnited States Sentencing Commission [USSC] ex officio following the effective
date of this Act” and thus "during the five-vear period' the USSC “shall consist
of nine members” notwithstanding newly enacted 22 U.5.0. § 991, Id., § 235(bJ{5},

OR Stat. 2033,

6. Subsection 235(a){1}(R) determined the date the new sentencing guidelines

to be created by the new U.5. Sentencing Commission (USSC) were to into
effect contingent upon a variety of condition's accomplished each pursuant

e i 1 " . » ra >
the dete of Tensctment of this Aot or Ootober
Stat, ZOZ1-37.

tor a styuctured bime-table from :
1, 1983, whichever occurs later.' Id., § 2235{ay(13(R)(i)-{ii}, 98
3 I b % . E Z K - Ea

-~} 5~
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The USPC amended its Rules and Procedures Manual to ensure retroactive

3

application of the pewly amended §§ 2.12 and 2,14 to prisoners, like Petitioner,
who had been continued to 10-year reconsideration hearings, and subject them
to 15-year reconsideration hearings from their next scheduled interim hearing.

Fifteen~Year Reconsideration Hearing. Case prevzongw scheduled for
teni-year reconsideration hearings will be given reconsideration at
the time of the next scheduled statutory interim hearing. Following
such hearing, a presumptive release date may be set up to fifteen
vears from such hearing or a fifteen vear reaanqlﬁeratlon hearing

may be ordered.

1984 USPC Rules and Procedures Manual, Appendix § - Temporary/Special Rules,
(4} (Tr. App.201)

On Junie 18, 1986, the USPC held its first statutory interim hearing for
Petitioner. Doc. 9, p.3. Other than Petitioner’s exemplary institutional conduct,
Doc. 9-2, p.11, no new information was presented or considered, and the panel
informed Petitioner that under existing law he would be released no later than
the point at which he had served 30vears which the panel memorialized. Ioco.

1, #9; Doc. 1-1, pp.20, 65; Doc., 9-2, p.11. The panel acknowledged that the
H)-year release date was based on his single aggregate "life plus 15 year sentence,”
which the BOP also "compute[d]" as "his aggregate term.” id. While the panel

again referred the case "to the Regional Commissioner for original jurisdiction
consideration,” it applied the amended rules under which it purported that:

the panel reachl | the ultimate recommendation to continue for a 15

year reconsideration hearing because in June 2001, Kahl will have

served about 18 years 4 months and the panel dees not feel that is

an excessive sanction for the instant very serious and aggressive

offense behavior.

Td. Thus, the panel, under "RECOMMENDATION stated:

Refer to Regional Commissioner for original }w31w§1

ction consideration.
Continue to a 15 year reconsideration hearing in June

2001,

Td.

On July 17, 1986, the National Commissioners applied the 1984 amendments

Sy

-20-
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to 28 C.F.R. 3% Z.537 and 2.14 and the policy change in its Bules and Procedures

Manual retrogetivity to Petitioner and ordered that he “continue for

15-year Reconsideration Hearing in June, 20017 o1 Lowad by its formal advice
. o , o
that "la] presumptive parcle date is conditioned upon your maintaining good
institutional conduct and the developrent of & suitable release plan.” Doc.

G9-2, p.12. Under "Reasons/Conditions,” the NOA merely stated "SEE ATTACHED '

REASONS

Retroactivity does not apply. Neither your re@ﬁicmidt@d severity rating
{0ld catagory - Catagory Fizht; new catagory - Catagory Fight) nor

your recalculated salient factor score risk catagory (oiﬁ catagory

- Very Good. old score - 95 new catagory - Very Good, new score -~ 9)

is more favorahle.

As required by law, you have been scheduled for a statutory interim
hearing during June, 1988.

Id., pp.12-13. The NOA simply applied the amended regulations retroactively and

with sheer arbitrarviness and develd of any statement of reasons.

Little more than six months later, on February 6, 1987, USPC Chairman Benijamin
F. Baer (through Commissioner Cameron M. Patjer) signed off on a purportedly

ey

final rule interpreting § 235%(b){(3) of Public Law 98-473, supra, 98 Stat, 2032.7

7. No "specificity' of "factors" for placement above the bottom end of the guidelines,
middle, or at the top of the guidelines was made andd neﬂthﬁr the Regional Commissioner
nor the National Commissioners "recordl ed |' any such ''specific factors in the
case file” on review relative to its "modification of...[the| previous Commission )
action” as required by the USPC Manual, § 2.23-01{a)-(b}, was made; no "specif{ication]
Lof ] the pertinent case factors” to justify its "decision| ] exceeding the lower
limit of t%g apg?tcnbip uideline catagory by more than 48 months” as required
by 22 CLFLR. G 2,20, Leta to Catagory 8, was provided; and the NOA was ccmp} tely
devoid of th@ mandatory ”5tﬂtgm?enij with particularity the reason for... Jen?yzmgi”
Fetitioner  "parcle’ within or "notwithstanding the guidelines” required by 1R
U.S.C. 4% "36{&} and () and 28 C.UF.R. § 2.13(d).

Lther § 235(b)(3) nor any other provision of § 235%0b) as enacted (nor its
K&txx@ h;stgry) so much as suggested statutory authority vested in Lh@
PC to interpret § “Vfau) 3} or any other part of the SRA or CCCA. Thus
inal ruls cited not o any such anthority for the rule, but
203{ad(1) and 4204(a3(h) neither of which sugzest such ﬂuihr

T
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.S, Dent. of Justice, BOP Operations Memorandum, March 17, 1987 w/attached
¥ ] b ]

"

4 cry em P ey T . 5 - R Py . N
Pinal Rule, 78 CUFUR. 8 2.64 (BOP Op. Mem., {Tr. App. 1700« USPC Chairman Baer

was then and had been a2 nonvoting ex officic member of the USSU pursuant to

£

§ 235(b)(5) s Sevear exception to 28 U.5.C. § 991. 98 Stat. 2033, However, the
rule was construed so that the same S-vear period of § 235(b}{3) would "not
hegin until November 1, 1987 and that itwould therefore expire on "November

1, 1992, and, thus, the USPC was not required to set the mandated release dates
for prisoners "any earlier in the five year period than... three to six months
necessary to permit an administrative appeal of the date before the end of the
five year period, BOP Op. Mem., Final Rule, pp.3-4 (Tr. App. 173 ), i.e.,
"October 31, 1992"(the day before the fifth anniversary of the effective date

of the Sentencing Reform Act). id., p.1 {Tr. App. 174 ).

Baer construed § 735(h) as continuing the USPC's authority to make parole
"decisions outside of the guideline ranges... during the five-year period and
the words 'within the range that applies to the prisoner under the applicable
parole guidelines' in § 235(b)(3) as subject to USPC "revis[ion] at any time
until their final application' and, “[hlence the applicable guideline ranges
will not... be known' tothe prisoners, their families, or the public ”uﬁﬁiL the
Commission sets fimal relemse dates in 1992." 1d., pp.6-7 (Tr. App. 175 J. Baer
noted that the 99th Congress nad failed "to delete” § 235(h¥(3) s mandate to
set prisoners release dates "within the parcle guideline range” (referencing
the failure to enact "S. 1236, Sec. 37"}, while "anticipat{ing]} that similar
legislation will be introduced in the 100th Congress." Id., p.2 (Tr. App.172).

as mandated by &% 235Cay Ly (RY(1) and 235(b¥(5), 98 Stat. 2031-32, 2033,
on April 13, 1987, the temporary Y-member USSC inclusive of USPC Chairman Baer's

sership, submitted its initial set of sentencing guldelines to

ax officic me

S submitted modifications

Congress and, on May 1, 1987, that same Y-membecr US

D

and amendments thereto. Supplimentary Report on the Initial Sentencing Guidelines

e T
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and Policy Statements, USSC, June 18, 1987 (relevant pages} (Tr. App. 178 ef seq ).

~3

As mandated by § 235(a) (1B (1 3(TT), 98 Stat. 2032, the General Accounting

Of fice (GAU) proceeded to study the sentencing guidelines submitted by the

-

temporary 9-members USSC Vas required by law.” Sentencing Guidelines, Potential
Impact on the Federal Criminal Justice System, Report to Congress, GAD, Sept.
1987 (Tr. App. 178 ;.

As Chalyman Baer "anticipated," the 100th Congress introduced a bill (8.
1827} to eliminate § 235(bJ}{3)'s mandate for the USPC to set final release dates
for prisoners "within thelir] parole guideline range’ and to restore to the USPC
its formerly abused and abusive discretion under 18 U.S.C. § 4206. Signed by
President Reagan on December 1, 1987 as the '"Sentencing Act of 1987,"" Pub.L.
100-182, § 1, 101 Stat. 1266, under subtitle "PROSPECTIVE APPLICATION OF SENTENCING
REFORM ACT," it amended three subsections "of the Comprehensive Crime Control
Act of 1984." id., §§ 2(a), (bJ(1) and (b)(2}, 101 Stat. 1266. Under the
"PROSPECTIVE APPLICATION" subtitle and section, the Act first amended § 235(a)(1)
"by imserting after 'date of enactment' the first place it appears the following:
‘and shall apply only to offenses committed after taking effect of this chapter,'”
Id., § 2(a), 101 Stat. 1266; secondly, it amended § 235(b)(1) "by striking cut

‘convicted of an offense or adjudicated to be a juvenile delinquent' and inserting

Y
g
[

N

T
pa—

St

in lieu thereof 'who committed an offense of juvenile deliquency,' id.,
101 Stat. 12665 and third, it amended § 235(b}{(3) "by striking out 'that is within
the range that applies to the prisoner under the applicable parole guideline’

and inserting in lieu thereof 'pursuant to section 4206 of title 18, United States

Code."" id., § 2(b)(2), 101 Stat. 1266.

9. 1t is not irrelevant that the Supplimentary Report that the peneral comparability
for USPC kdi“‘@?} 8 offenses were correlated to the new sentencing %uiceiév@

R L

offense levels at "31-33" for other than first degree murder and "31-43" for
veg s F oo T ( ) . - ! 5 $t, mEt o
first ﬁﬁgi“@ murder, Lover to Appenulx B {Tr. App. 2, topped at 43" for
the latter and 33" LG "second degree surder.” Appx. B, p.i (Tr. App.183) A Vtable”
provided by the USFC ' urQVIEJin;j Lhc upper bﬁuwﬁ for estimates of sentence length
axd projected time served’' shows the "mean’ for service of all "WURDERE" for
Y"‘«{ 1%

Good salient factor score ags 9 Y " months and the

prigoners with a very
x. €, cover page & p.1 {Ir. ¢/ pn

A "EOLOY months, ADD

“‘.’Luj“"
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To the USPC's dismay, however, the Act gusrded sgainst retroactive application
of the amendment and others enacted thereby by expressly enacting a General
Effective Date'provision mandating that: "The amendments made by this Act ghall
apply with respect to offenses committed after the enactment of this Act.” Id.,

§ 26, 101 Stat. 1272,

On June 22, 1988, the USPC held its second statutory interim hearing for
Petitioner and, on July 28, 1988, the National Commissioners acting (under the
continuing original jurisdiction desigination) lssued a NOA ordering: "o change
in continuance for 15 vear Reconsideration Hearing in June 2001." Doc. G2,

p-17. While the examiner panel sgain memoralized that "[oln his life plus 15
year sentence, subject will serve at most 30 years, the two-thirds point of

the aggregate term, "Doc. 1 % 10; boc. 1-1, p.7, the NOA, unlike previous NOA's,
issued under a new "Parole Form H-7(a) May 87" which omitted the "[a] presumptive
parole date” notice assuming continuing goéd institutional conduct and a suitable
release plan, Doc. 9-2, p.17, and purported as "REASONS" for continuing the
previous decision altering Petitioner's reconsideration hearing set for June

1994 to a 15 year veconsideration hearing in June 2001 that:

Your offense behavior has been rated as Catagory Eight severity hecause

it involved murder. Your salient factor score is G. Vou have been

in federal confinement as a result of your behavior for a total of

64 months. Guidelines established by the Commission indicate a range

of 100+ months to be served for cases with good institutional adiustment

and program achievement. After review of relevant factors and information

presented, a decision outside the puidelines at this considerabion
is not found warranted.

Although USPC regulations purport to only consider “significant developments

or changes in the prisoner's status that may have occurred subsequent to the

initial hearing” 28 C.F.R. § 2.14 {unchanged since the time of Petitioner's

£ wented angd coneldered

purported of

o

the only new developments or information pr
T 1 AR ¥ SN " o 4 a D gt L v o -
at both the 1986 apnd 1988 hesrings was Petlitioner’ s "ery gzood insztitutional

v
—d -
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sioners

adjustment including clear conduct,” Doo. 97, 0016, the National Conmi

der to a reconsideration hesving far

purported to justify the arbitrary
beyond the 48-month limit above the minimum guideline under 28 C.F.R. § 2.20,
Note to Catagery Pight, with the post hoc rationalization that:

A decision more than 48 months above the minimum guideline range

warranted because {thu c&aé} involved the murder of two government
agents and crippling injuries to other government agents.

id. The purported factors are among the very factors considered at Petitioner's
initial hearing, Doc. 9-2, p.6, and purported to then have been fully "review[ed]"
and considered by the National Cosmissioner’s when they determined to not justify
a decision "outside the guidelines" ov above the 48-month period when they ordered
his original continuance for reconsiderationin June 1994 as his "presumptive
release date.” Doc. 9-2, p.7. The 1988 NOA concluded by stating that “[als
required by law, you have also been scheduled for a statutory interim hearing
during June 1990." Doc. 9-2, p.i7.

On June 20, 1990, the USPC held its third statutory interim hearing for
Petitioner where retived Phoenix, Avizona Training Officer CGerald Maxem MclLamb
appeared to provide the USPC with the details of his and his law enforcement
professional associates discovered about the circumstances of the incident by
their investigation. Doc. 9-2, p.19. The examiners were stunningly hostile
toward Mclamb interupting hdm so regularly that he was largely prevented from
onerently and fully providing his very cruicial information. MclLamb thus requested
he be permitted to play a tape-recording of his findings (to prevent further
interuptions), which the examiners refused. He then requested the examiners

bt the tape in the file so higher administrative authorities could review it.
o I

This, too, they refused. They informed him he could mail o copy to the USPC'=
. 10 .
ional Office for inclusion in the T The Hew

0, Melamb privately told Petitioner that he wo
and National of ffices, but fdoin Hght of the

T
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that "the hearing tape” had been "inadvertently left in the recording machine’

. PR = & ] ; . ] A
argl was Tused in the succesding case on thie) docket sheet” vhile noting the

“very high probability that there will be a request made for the recording of

this hearing.” Id., p.20. There followad a highly emphasized warning that:

st Fon o bt B et K s siab i i B P ,‘.3,-".u‘.».l&‘#‘m'»b.‘u'.—.?«‘u'm}“‘.m m*m”a..’,ﬁhm o Yo ¥ M‘m‘m‘m‘m‘m‘m‘w‘w‘m _-.L-J.—l‘.fmL-..IAQ..."..“.’.@!_JHLJ.J_.L‘!_ L
FRP N N R e B e e D N g N R A P i D D T S e T T e e e L e T Tl Tl ek b i ST

NOOINFORMATION REGARDING THIS PRISONER SHALL BE DISCUSSED WITH ANY
PERSON OTHER THAN THE AUTHORIZED REPRESENTATIVES OF THE DEPARTMENT

OF JUSTICE

Id.

On August 16, 1990, the National Commissioners under the original jurisdiction

referral simply ordered:

No Change in continuance to a 1i-vear reconsideration hearing in June 2001.

BEASONS:

Retroactivity does not apply; Neither your recalculated severity rating
{0ld Catagory Fight; new Catapory Fight) nor vour recalculated salient
factor score rzxk cdtagary {old catagory Very Good; old score 95 new

catagory Very Good; new score 9) is more favarawle.

#s required by law, yvou have alsp been scheduled for a statutory release
hearing in Jume 1992.

Id., p.21. 1

He also told Petitioner that the

surprised if either made it into the record.
case

natural tendency of law enforcement is to protect each other and becase the
was 20 politically sensitive at very high levels, no lower level persommel would
Pikely he obiective hecause of career incentives H@ said he Fxpgc?ﬁﬁ the tape-
recording of the hearing would some how ﬁaczﬁﬂﬁifv “"disappear' due to his exposure
of the extreme unpraf&aqzoma} @%@ vior of the marshals at the scene. He later

told Petitioner that he nhad in fact sent copies of his tape to the Hegpional

npe

SPC offices.

-

5F
¥

i

= beginning in 1997 and persisting for a full
wide Wim with all of the tape-recordings of
111 disclosable documents or other "‘ﬂ??il\ T,
finally receive copies of his mmariss,
ing was never put into file, and the
tive of the PCR mandate
to the w”aﬂm€Y1q M recuest,
CLFLUR. 5% Hle), the ? o
hadu}ff’zﬂ1zfr which 1t § 31H€rd*w? "destroved
TﬁJ.heh~;%Q}.

Only after repeate
to compell the
a1l of his hfnrin:?
S }*3 " g;_ {:eo} il

T FRar ?k}

hearing

e TP s
.E.J;f‘\’ RO $1

i et
Lig secyrel ] :
b oof his tape-recordings prior te his 1993 hearing. (7
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4

O December 1, 1990, six vears and 49 davs alter President R

ar signed

Public Law 984773, Congress purporited to amend § 235(h) reot by providing that:

For the purposes of section 235(b) of Public Law 98-473 as it
relates to chapter 311 of title 18, United States Code, and the United
States Parole Commission, each reference to "five years" or a "five-
vear period’’ shall be deemed a reference to "ten years' or a "ten-year
period,” repectively.

Pub.L. 101-650, Tit. 171, § 316, 104 Stat. 5115. While the terms "shall be deemed”
denotes prospectivity, the terse amendment does not clearly specify retroactive
application nor whether in respect to § Z3%(b)(3) it was amending the original
subsection or the subsection amended by Public Law 100-182, § 2(B}{Z), 101 Stat.
1766, and made applicable exclusively to offenses committed thereafter - i.e.,
after December 7, 19%87. id., § 26, 101 Stat. 1272.

As promulgated in 1987, 28 C.F.R. § 2.64 interpreted § 235(b3{3) of Public
[avw 98-473 Yas originally enacted." § 2.64(aj; see also BOP Op. Mem. 3/17/1987,
supra, (1r. App. 176 }. However, that regulation was amended in 1891, 56 Fed.
Reg. 16273, Apr. 22, 1991, purporting as “interpretation of section 235(b)(3)...

as amended by the Sentencing Act of 1987 and the Federal Courts Study Committee

Implimentation Act of 1990" to apply to "wersons who will be incarcerated at
the expiration of ten years after the effective date of the Sentencing Reform
Act - November 1, 1987...." 28 C.F.R. § 2.64(a) (1991-1993). "[Als amended by
the Sentencing Act of 1987," that version of §235(b}{(3) was expressly made

applicable to "offenses committed after' its effective date - i.e., December

7, 1987, Pub.lL. 100-182, §§ 2(b)(2), 26, 101 Stat. 1266, 1272.

H
On December 1, 1992, the USPC held its fourth statutory interim hearing
for Petitioner. Doc. 1-1, p.9. At the hearing ope of the examiners - a Mr. Fssex

- repeatedly commented that he had read a massive amount of material on the case

%

that “the zoversment @ version of events is pot ne rily

and was fully

(93

the truth.” Pach time he made this comment the other examiner - a Mp. Tenney
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would make  facial contortions and Petitioner would zlance at the tape-recorder

to see if it was still recording. Nelther examiner mentioned Molamb's yey

at his previcus hearing nor the tape-recording that Mclamb had provided to hoth

the Regional and Natiomal USPC offices for review and inclusion into the record.
On December 3, 1992, Petitioner sent & written request to the USPC's national
office:

requesting...any and all materiale regarding [him] that may have been
used, or may be used in your determination of my parole... 1nc§ué[1nk§
all of the tape h@aringg,.. heg 1ﬁn1ng with my first hearing held in

1984 through my latest heazzn% in December 1, 1992; any interdepartmental
memos that may be released; any extra-departmental considerations; and
any other material that may have been or may yet be utilized in anv

way in your possible determinations or considerations relating to my

parole.
(Te. App. 194 ).%°

On January 4, 1993, the National Commissioners pursuant to their original
jurisdiction referral issued an NOA again ordering: "No change in [the] 15-vear
reconsideration hearing (June 2001)." Doc. 9-2, p.23, and, although having served
more than 18 months bevond the 100-month low-end of Petitioner's guidelines,
ide, p.23, under "REASONS", the NOA simply stated that:

Retroactivity does not apply. Neither your recalculated severity rating
{old Qatavary Fight; now Catagory Fight) nor vour recalculated salient
factor risk catagory (old Catagory Very Good; old score 9; new Catagory;
[sic] Very Good; new score 9) is more favoral }c As requir@d by law,

you have been scheduled for a statutory interim hearing during December,

1994,

ide, poZ50 The order was not based upon the concurrence of four vates as USPEC

quoram regulations required at the time for original jurisidetion case decisions.

28 C.FLR. § Z.017(a) (1983~1995).

Petitioner appealed the order to the National Appesals Board which ordered:

"affirmation of the previous decision.' Doc. 9-2, p.2%.

Tr. App. 193 )

12, An earlier FPOIA request by Petitioner in 19
had not resulted in any materis T provided by the

ssentations
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Notice on Appeal (HOAA) stated:

You are correct in pointing out that vour original Notice of Action
dated July 20, 1984, failed to include reasons to exceed your minimum
Catagory Eight guidelines by in excess of 48 months and instead reported
that reason to render a decision outside your guidelines were not
warranted. That was an error on the part of the Commission which was
corrected by Notice of Action dated July 28, 1988. It caused no
prejudicial harm as the decision is both instances was continued for

reconsideration hearings.

In response to your claim that the Commission did not follow correct
procedures in deciding vour case, the record indicates the contrary.

ALl relevant factors have been considered and no new or significant
information is presented which would Jjustify a more lenient decision.

The Commission recognizes that a (b){2) sentence provides for parcle
eligibility at any time. However, eligibility does not imply suitability
for parole release.

Guidelines in effect at the time of an intial hearing are utilized

and not guidelines in effect at the time of an offense. It is the
Commission's position that the ex post facto clause of the Constitution
does not apply to paroling policy guidelines.

Your institutional behavior and achievements have been congsidered
by the Commission but are not deemed sufficient to warrant a more

lenient decision.

gngE

13. Per regulation an exception to regulatory guoram requirements had been

created if a quoram is impossible or would require more votes than Commissioners
holding office. 28 C.F.R. § 2.67{(a). The NOA affirmed by the NNOA proceeded

with the concurrence of three Commissioners votes vielating quoram requirements

for original jurisdiction cases. 28 C.F.R. § Z.17(a), without § 2.67(a)'s exception.
Contrary to the NNOA, "the record indicates™ that the Commission did not 'follow
correct procedures” in continuing the earlier decisions to continue Petitioner

to & reconsideration hearing in June 2001. Nor did it "follow correct procedures’
by purportedly correcting the 1984 NOA four vears after the fact with the post=5TH
1988 NOA's post hoc statement of reasons {notably avoiding any mention of the
facially void T986 NOA}. The PCRA mandates a contemporaneously written statement

of reasons when parole is denied, 18 D.S.C. § 4206(a), and in respect to any
decision notwithstanding the guidelines. id., § 4206(c); see alsoc 28 C.F.R.

§ 2.13(d}. Regulations also require contemporanecus specification of factors

for decisions exceeding the 48-month rabge above Catagory 8 minimums, 28 C.F.R.

§ 2.20, Note to Catagory 8, while policy requires specificity of such reasons

for decisions relative to placement in the bottom, middle, or top of a prisoner’s
guideline range. Finally, interim hearings, unlike initial hearings, only consider
“significant developments or changes in the prisoner’s status” since the "initial
hearing.” 28 C.F.R. § 2.14{a) not to apply retrosctive changes in the law detrimental
to prisoners, which is exactly what the USPC did with its 1986, 1988, 1990, and 1993
NOAs and National Appeals Board did with its 1993 HRNOA's affirmance.

PG
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On April 16, 1993, the BOP generated BOP PS 5880.30 titled "Sentence
Computation Manual, ('01d Law' - Pre-CCCA-1984) by which it purported to empower
itself to redetermine parcle release decisions and to upset and alter previously
established MPR dates under 18 ILS.C. § 4206(d). Doc. i.ﬂﬁ 11-12. On April 12,
1994, BOP personnel, without any notice to the Petitioner of the existence of
PS 5880, 30 or the BOP's purported empowerment thereby {or otherwise) to alter
his 30-year MPR date of February 12, 2013, applied PS 5880.30 to him and arbritrarily
re-set his 30-year MPR date at February 12, 2023, Id. 912-13, and has refused
to correct it. id., 14-27.

In light of the difficulties with the USPC's acceptance of the crucial
information possessed by former Officer Gerald Mclamb, he prepaved the findings
of law enfareemﬁﬁt professionals headed by himself in a Criminal Justice Professionals
Affidavit {co-signed by mmerous former and current public officers, attorneys,
judges, and others) directly to USPC Chairman Edward Reilly on March 29, 1995,
see Note 1, supra. (Tr. App.52-74), prior to Petitioner's 1993 statutory interim
hearing (postponed due to dilitory tactics of the USPC in disclosing his records).
The Affidavit was among many crucial documents not provided to Petitioner (including
his still outstanding requests for the tape-recordings of his hearings), {Tr.
App. /5~76}, and to avold further delay he proceeded to his hearing represented

by former Nebraska State Senator and his then-attorney Johm Dﬁﬁampsl&

14. DeCamp had met with Petitioner's case manager both before and after the hearing
who openly informed him of the @xttacréenprv political pressures on the case by higher
authorities in Washington, D.C. and the U.5. Marshals Service to prevent Petitioner
from ever being released. The case manager toid DeCamp that the "political appointees”
responsible for making any such decision "were not dumb enough or presumptuous

enough to be [granting] him parole -~ no matter what the evidence -- unless the

parole was also approved at the ﬂwmh higher Eavwl% of goiztzcal process in

Uzshiﬁﬁtmn, D.C. and within the U.S, Marshall's [sic] Service itself." (Tr. App. 267-

62 J.

. 1
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On May 22, 1990, the National Commissioners pursuant to their original

Jurisdiction referral lssued a NOA once again ordering: "No change in continue

to li-year reconsideration hearing in June 2001." Doc. 92, p.. Under "'REAS
the NOA stated:

Retrosctivity does not apply. Neither vour recalculated severity rating
(old Catagory Eight; new Catagory Fight) nor vour recalculated salient
factor risk catagory (old Catagory Very Good, old score 97 new Catagory
Very Good, new score 9) is more favorable. This statement means that

a finding has been made by the Parole Commission at your hearing that
ne regulatory or precedural changes have been made by the Parole
Commission since your last hearing which would positively affect veour
case in terms of Offense Severity or Salient Factor Scoring.

Id., The NOA concluded by stating that, "[als required by law, you have also

5

been scheduled for a statutory interim hearing during April 19@7.”_£§»E
On October 2, 1996, Congress purported to amend § "235(b) of the Sentencing
Reform Act of 1984 (98 Stat. 2032) as it related to" the PCRA and the USEC by
requiring "each reference in such section to ‘tenm vears' or 'ten-year period’
[to] be deemed to be a reference to 'fifteen years' or 'fifteen-vear period,’
respectively.” Pub.L 104-232, § 2{a}, 110 Stat. 2055. As § 235(B) as enacted

11t

at "98 Stat. 2032" contained no "reference” whatsever to '"ten vears'" or any

"ten-year period{s],'" see 98 Stat. 2031, the amendment almost certainly intended

15. Regional Commissioner Carol Pavilack Getty was part of the quoram continuing

the previcus decisions. At the hearing, the examiner never mentioned Officer
Mclamb's Affidavit nor the plethora of letters received by the Commission urging
Petitioner's immediate release. Getty, however, apparently reviewed Mclamb's
Affidavit and the many letters supporting his parole. Tn a Memorandum of May

10, 1995, Getty demonstrating the same derisive attitude toward Mclamb's findings as
the examiners did at the 1990 hearing. (Trl App, 264-65). Noting the "many letters

of support for [Petitioner] from the Community,” she voiced her "reaction' to
Mcbamb's Affidavit by saying that '

1f they have this kind of information, it
should be made available to the prosecutor and the court.” (Id.) She clearly
viewed the information as mitigating as it could possibly be by adding "[wle

do not rule on questions of innocence or guilt." (Id.) As far as she was concerned,
there was a '[s jhooting... and we know the results.” (Id.) Getty's hostility

to the facts was later reflected in grester detail st co-deferdant Scott Faul's
2007 initial hearing in which it was frankly admitted that "no one' in the USPC

i
LA

concerned as to the role of the nsrshals

~31-
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to amend the December 1, 1990 amendment to § 235(b) enacted by Pub.L. 100-182,
§ 2¢03{2), 101 Stat. 1266, which was positively made to apply only te offenses
comuitted after December 7, 1987. id., § 26, 101 Stat. 1272. In any case, like

the 1990 amendment to "be deemed” indicated prospectivity and the terse amendment

did not clearly specify any retroactive application.
The USPC amended 28 C.F.RE. § 2.64 to extend the period for setting prisoners’

o

final release dates to include the addition 5 years and thus to include prisomers

"incarcerated at the expiration of fifteen years after the effective date of

the Sentencing Reform Act' - November 1, 1987 and, like the regulation it amended,

it applied to § "235(b)(3)... as amended by the Sentencing Act of 1987." 28 C.F.R.
2.64(a)(1997). Under the new rule, the date was required to be set "three to

six months before the end of that period,” id., § 2.64(b) - i.e., hefore November

1, 200Z.

Petitioner persisted in seeking his records many of which and the most
important had not been provided and the USPC's refusal (not mere failure) to
produce them forced him inte the 1997 "waiver™ cited by Respondent. Doc. 9, p.i.
Respondent’s assertion that Petitioner has "continued to waive' his statutory
interim “hearings through the present,” Id., is both false for the same reasons
and unsupported by documentation. See (Tr. &pp-207-11) (Records of Petitioner's
attempts Lo obtaln records and tape-recordings into 20037.

On November 7, 2007, Congress pretended to enact an extension of the USPC.
Pub.l. 107-273, Div. ¢, Tit. 1, § 11017(a}, 116 Stat. 1824, providing that:

For ﬁU?pG%GQ of /section 235(b) of the Sentencing Reform Act of

1984 {88 Sera. 2032) ag such section relates to cha@ter 211 of title

18, United States Code, and the Farwia Commission, each reference in

. . - ] . 1 | .
such section to "fifteen years” or f; ar period” shall be deemed
“hteen years' or &1ghte@n~year period,”

to be a reference to
respectively.

amendment, § 235(k)  ar 98 Stat. 20327 contained ne
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sec 98 Stat. 2037, and the amendment could only hﬁ?ﬁ intended to amend the 1996
amendment itself, which first created the "fifteen’” - vear periods. Pub.l. 104~
232, supra, § 2{a), 110 Star. 3055. Except for the fact that presuming the originsl
Seyear period to final repeal of the PCRA began on November 1, 1992 (as the USPEC
has claimed), extended by ten vears in 1990, Pub.L. 101650, supra, § 316, 104
Stat. 5115, then to fifteen years in 1996, § 2(a}, supra, 110 Stat. 3055, the

PCRA and the Parole Commission had disappeared from the law by no later than
November 1, 2007 and on November 2, 2002 there simply was no § 235(b} of any
existing statute that "relates” (present tense)to "chapter 311 of title 18, United
States Code, .and [or] the Parole Commission. '[S]hall be deemed” clearly indicates
future tense and while "ag it relates” is present tense, no clearly stated
retroactive intent iIs evident and by the words is impossible.

On December 30, 2002, the USPC held its initial hearing for co-defendant
Scott'Faul. {Tr. App. 276 ). The examiner breifly summarized the case from the
Presentence Report, (Id., 276-78 ), and commented that it was not apparent what
his "involvement in the shooting was” although he had “turned [himself] in" and
was later “convicted of a serious offense.” (id., p. 278 ). The examiner agreed
that the circumstances were beyond Scott's control and he was trapped and as

"whether [hel intended to do anything or not,” he "[plrobably” could have
done "nothing” differnt."” (id., p. 279 ). The bottom line, he said to Seott,
was the fact that "vou're there. And vou're on the wronmg side when the shooting
cceurs.” (id., p. 273 ). The examiner emphﬁﬁizaﬁ that Scott was:

”pxmsﬂhiy [ not] any kind of threat to the community or any of those

kind of things [and| the chances of [im] ?u1nz Rﬂvﬁﬁlﬂ@ 3§prd? if

(hel was releaseq today is virtually nil [and be wag” sur@[?xj,.. not

a risk. That's not the issue. Risk is not the issue with vou. Tt's
accountability. (id., . 285}

. He then proceeding to oxplain his meaning of "accomtibility”

as to Scoti
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Fwern though i&ﬁrfis ﬁ@ihiw” toy ilicate were specifically
convichs T yvhody or killing anvt thut you were nob
involved in some overt act that led to *m@ d ath of somebody. ... the
fact of the matter is you were there, and there meaning something
ensued where at least fwo marshals eyﬁ& up dead, and a couple of
deputies on the ground with bullet holes in them.

(Id., 285-86 ). Finding that Scott was “probably.... the least culpable" defendant,

he was being made to:

pay[ ] for the fact that [he] was there, and some decisions [he] made

that led to the point of vou being ther9 and some things probably

bayond your cgntralw Maybe some dea1510m@ by cops made to block the

road at that particular date in time to precipitate a confrontation,..
serhaps it was all umecessary, it could have been resclved in some

other manner. Put,... none of that makes any difference after the shots
are fired amd the bodies are lying there. They [obviously meaning

federal officials], they don't, really, nobody's really concerned about
how this happened, how it could have been avolded, who really contributed
to this, what your culpsbility was....

(Id., 286-g7 ). Barlier, the examiner noted the external factors influencing the
case, when he said:

this shootout, we all know there was a lot of dead bodies and most of

them police officers and marshals, and they take a dim view of that...

a REAL dim view.
(id., 27% ). He then comnected the resulting official attitude to purported
"underlying issues” [sic] as being "tax protests” and emphasized that "the greatest
threat to the country is not people with guns, it's people who refuse to pay taxes....
and they are really viewsd as a serious threat.” (Id., 279 ),

The examiner in summarizing his conclusions made it very clear that "Waco”

LAY

and "the Randy Weaver thing” somehow directly stemmed from "North Dakota' and
that this case "has become an institutionalized thing,” which like the |[leonard ]
"Petitioner' case "it's become institutionalized among law enforcement... that
" 1, TR S T U
there i3 no tolerence Loy people who whoot federal officer s or cops or those

m7x0&r%rw;ﬂm>wwwn il

kinds of things.... Either vou're on the right side

and your on the wrong side.’” (Id., 285 . In sum, the examiner told Scott:

[The fact of the matter is that you were there... with a couple of
other puys with w g in W”UUW&LWU% £0 Iaw ﬁﬁf@?w@%{ﬁﬁ aned shots=
were exchar

They
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lost that day, and then the next day after and, for the rest of your
life vou lost, because you're now paving the price.

2 ' A N S S g E Yy e 1 E PR ST 4 . e 81
Cid., . Jo He emphasized the peint that Tthere’s still o lot of opposition
out there to paroling any of vou guys by ] prosecutor kinds... and law enforcement

¥

o ) + . £ . ) . .
Ud., 287 ), and "recommend{ed] a 15 year Reconsideration

c ey , BURRA § 5t
hearing” in "December of 2017," (id., 287 ),

and those kind of people,’

which he said "the Commission
iz going to go along with [as] they would pretty much would expect you to get
a 15 year set off at this point,” (id., 287 ), and, although he had already

"not to be provided any

served over 20 years, he should "expect realistically’
"serious consideration for parole for another at least 5 years." {(id., p. 286).

C. Argument

The BOP and USPC have conjoined with Respondent in filing an answer to
Petitioner's habeas petition. Doc. 6 9% 3-4; Docs. 9 & 9-2, pp.l et seq. Respondent
purports to justifly imprisonment of Petitioner pursuant to a chain of jurisdiction
from his sentencing court judgment relating inexplicitly to comments from a probation
officer's Presentence Report (PR}, Doc. 9, pp.1-2, through a series of USPC NOAs
{including an appellate NNOA) through 1995, id., pp.2~3, a purportedly perpetual
waiver by Petitioner of all statutory interim hearing (STH) beginning in 1997
and continuing "through the present,” id., p.3, to a purportedly "delegated

authority” of the BOP "to calculate federal sentences,” id., p.4 (citing United

Lt

States v. Wilson, 503 U.5. 329, 335 (1992) & 28 C.F.R. § 0.95), through which

n

£y

=5 following which the BOP uses

it "establishes the date the sentence commens

18 4.58.0. & 3583{%), aryel m Statement |[PS] SR

3000 to determine priov

custady credit on a federal s@ni@ns&."léﬁf, SR

e

HARS o Rty

Without providing o statutory grs of power to administer 18 U.S.C. § 47206(d)

- & statute mandating the point in 2 prisoner’s sentence at which he "shall be

€3

160 The only authority for which are the
CoruRe 2y 2017 and 2014, supra.
B —

.
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e

released”! with limited criteria and that the msroale Comnission shall not release

%

s HE g4 - » B ey 5« .
him, ' Doc. 9, pbd (quoting § 42 O6{dyy - or to in any way make parale decisions

3ot

wintory release date (MPR)

or to set or alter parole dates, includin
roquired by § 4206(d}, asserts that BOP PS 5880.30 "establishfes]" the "process”
for the "two-thirds date" required by § 4206{(d}. , PO

While acknowledging that Petitioner’'s sentence was ordered to be executed

Youpsuant to 18 ULS.C. § 4205(h3{2), which provides for release on parole ...

at such time as the [Parole] Commission may determine,'" Doc. 9, p.2 (citing
judgment), and conceeding that his sentence is "parolable” "[plursvant to 18
0.5.C. § 4206(d)" and that as imposed ''yeilds an aggregate temm of Life plus

15-years,” id., ».5, Respondent exemplifies how the BOP de-aggregated his “agpregate

tern’’ then re-aggregated it to alter his formerly established two-thirds/30-year
MPR date per § 4206(d) of February 12, 2013 to a 40-year "record review date"
of "February 12, 2023" through application of PS 5880.30. id., pp. 5-7.

Respondent. purports that the BOP's Ucorrected calculation” of his sentence
by such action has produced a new apgrepate two thirds date [of ] 40 vears from
the date computation begins, minus presentence time," id., p.5, citing s recent
Seritence Monitoring Independent Sentence Computation Data (SMISC) printout of

771972018 as the current and correct computation of his sentence, id.; see Doc.

G-2 . as certified by USPC Assistant General Counsel Bernard M. Desrosiers as

7
personally reviewed by him from Petitioner's profile. Doc. 9-2, p.1.
1. The BOP's 7/19/2018 Sentence Monitoring Independent Computation

Monitoring bata Printoul shows Petitioner s Statutory Helease
ate As Lecember 27, 20049 And His Imprisonment Uniawful

There is no dispute that the BOP poss as Resporddent asserts, statutorily

cranted authority to "calculate federal sentences’ which includes determining
”th{w (3“"{‘,’11 f}wgzs o i g AL RPI o evrere 3--\7 vy . Y . L
nge date the sonlence oo s and to apply Tprior custody credit’ Lo such

sentences. Doc. 9, pp.4-5. However, contrary fo Respondent's cited suthority,

H
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Petitioner's sentence was imposed and is poverned for prior custody purposss
mot by 18 U.5.C. § 3585(L), but former 18 U.S.0C. & LB, the poverning statute

at the time of Petitioner's purporited offenses which §

Lad

35{b} replaced. Section

3585(b) was enacted as part of the SRA of 1984, Reno v. Keray, 515 U.5. 50,

56-57 (1995), and, like most of the SRA, became effective in 1987. Wilson,

supra, 503 U.S. at 332. While the BOP's 7/19/2018 Sentence Monitoring Independent
Computation Monitoring data printout (SMTCM) correctly shows Petitioner credited
with "131" days of jail time credit, Doc. 9-2, p.42, those days were credited
when Petitioner was placed in BOP custody in 1983, see Doc. 1-1, p.2 {original
BOF Sentence Data Summary 1983); (see also Tr. App. 274) (9/19/1983 ROP BPS
sentence Good Time data printout), pursuant to § 3586 long before § 3585(h)

was enacted. Respondent's citation to § 3585(h) in respect to Petitioner's

prior custody credit is irrelevant and at best misleading.

Insofar as Respondent cites Wilson, supra, 507 U.S. at 335 and 28 C.F.%.

§ 0.96 as a broad "delegated authmrity'tm calculate federal sentences," there
again is no dispute. Wilson at 335 uncontroversally holds that “the Attorney
General [AG] through BOP, has the responsibility for administering the [court-
imposed ] sentence’ and "“[tlo fulfill this duty, BOP must know how much of a
sentence the offender has left to serve' because ""'[a] person who has been
sentenced to a term of imprisonment... shall be committed to the [BOP] until

the expiration of the term imposed'” id., at 335 (quoting 18 U.5.C. § 3621¢a)).
28 CLF.R. 0.96 expressly authorizes the BOP to exercise or perform any authority,

function or duty of the AC relating to "commitment’ of federally charged or

conwvicted prisoners, including spplication of good-tine credits, 18 U.5.C,

§§ 4I61-66, as those secbions exdated prior to the enactment of the (CCA/SREA

of 1984, id., § 0.9%(g).

Under the law governing Petitioner’s sentence, the POP remains under a
statutory mandate requiring that he "shall be released at the expiration of

=37~
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his term of sentence less the time deducted from good conduct,”™ 12 U.5.C.

s ov more required credit of 10 days

& 4163, which for sentences ¢
per month based upon an “aggregate of [consecutive] sentences,” id., § 4181,
with availability of an accumulation of extra good time earned by employment
in prison industries or for other meritorious considerations. id., & 4167,
Petitioner was committed into the cugt@dy.o{ the AG pursuant to former
18 U.S.C. § 40B2(a) and the AGC then had authority to housge him with broad
discretion pursuant to 18 U.S.C. § 4082(b) both of which were "repealed” by
Public Law 98473, supra, § 218(a)(3), 98 Stat. 2027, and replaced with 18
U.5.C. 8§ 3621(a) and (b) respectively, see Sen. Rep. 98-225, supra, pp.14i,

17

184 [1984 U.S.C.CLALN. 3324, 3367].77 Sections 3621(a) and (b) together with

18 U.5.C. §§ 4161, 4162 and 4163 unquestionably authorize the BOP to "administer”

Petitioner's "sentence’ and to determine "how much” time he has'ieft to serve,”

Wilson, supra, 503 U.S. at 335, so it may fulfill the statutory mandates that

he "shall be committed... until the expiration of the term imposed,’™ id.,
(quoting § 3621(a)}, and that he "shall be released at the expiration... less
the time deducted for good conduct.” § 4163,

2= that as imposed Petitioner's sentence "yields

Reaspondent acknowleds
an aggregate term of Life plus 15 vears,” Doc. 9, p.5, and pursuant to its

authority to "calculate' his sentence, id., p.4, citing Wilson, supra, at 335

andd 28 C.PLUR. § 0096, id., which concededly includes the BOP's "duty” to determine

” o P e o [ R, R R 74 T4 TN IR L R,
the amount of time he "has left to serve Wilson, supra, the BOP has Tconverted
3 3 1 ki

.wg

his single "aggregate term of Life plus 15 years' to a "40"-vear "TERM IN EFFE
e I b 2 2

. g g . i ¥ Formarapgd T o~
ith an Fffective Final Term Date {("FFT) of "02-12-2023," as shown on the

v
WL

AEZTOH a«'"i'E{.,h inchz?eﬁ a hnew
minimm iostanddards of
LU ALK,

17. Of which the only material
requirement that the [ confines gnt,
health and habitabili et Tdl ) plle
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o 1%

face of its 771970018 sMIMD darg printout. Doc. p.hZ.

The SMIb

)

Coprintout shows a deduction from Patitioner's FFT date of "ROM
days, which is a mandatory deduction from the end of Petitioner's sentence
as required by 18 U800 § 4164, (Tr, App. 271}, 1t also shows a statutory release
date ("STAT REL DTV} of "12-22-2009 TUE[8DAY | based upon a deduction of an
accreditation of his statutory good time total days (""SGT TOTAL DAYS™) of "4800"
such days based upon the statutorily mandated good time rate pursuant to § 4161
"10" days per month. (id.).
The BOF's Sentencing Manual provides in part:
Calculating dates and compatatlan rules. After the length of
sentence and FFT date have been determined, the next step is to a:pl;
the proper nurber of davs SCT [Statutory head Time ], if any to arrive

t the SRD [Qtatutarv Release Datel. waﬁcu1d$1n; the [18 U.s.c.
§ 4164] 180 date (if necessary) is next.

PE 5880.30, Chap. VIT, § 3 (Tr. App.292). In calculating Petitioner's SRD and

180 day date, it appears {(and Petitioner does not dispute) that with a single
exception the BOF followed the requirements of §§ 4161 and 4164 and its procedural
computation methods of its Sentencing Manual correctly. That exception is the
failure to credit Petitioner with his Extra Good Time ("EGT") earned by his

prison industries employment - i.e., Industrial Good Time ("IGT") - and Meritorious
Good Time ("MGT"). See 28 C.F.R. § 523.1(a)=(c) (distinguishing SOT from FOT

and defining "[sleniority" as the "automatic[]... increase from three days

per month to five days per month' at which point “senicrity is then vested”

See alsc PS 5880.30, Ch. XITI, § 1 & 2 (Tr. App. 2897-98),

SERG. 30 delines the "TFTY date and how i+ is caleulated: ¥ Expires

1. nor

full term date. The EFT date, also known as the "full term date’ of the sentence,
is the maximuam date of the zentence. This date iz f‘?@t‘;sﬁas‘i'rz.in@d by adding the
LQt E ]<uktn of sentence to the beginning date of sentence, minusg nresentence

er TV. ), plus inoperative time <khdyt(f E 3. PS OB880.30,
(Tr. App. 292).
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As of B/29/2011, Petitioner had earned no-less than B24 days of EC

the form of I6T and MOT as shown by a BOP Fentence Monitori

bty

Data (SMOTD) printout on that date. (Tr.App.?69). A more recent SMOTD printout
of 8/20/7G18 shows his earned FGT as only 8571 davs, but for unknown reasons

omits the restart of his MOT on March 15, 2010 (at USP Terre Haute) and its
duration thereafter (as reflected on the 8/29/2011 SMGTD printout), (see

Tr. App. 270), but by policy and regulations MGT “aaﬂtiﬁﬁes uninterrupted
repardless of work assignment changes' unless by express action it is terminated,
PS S58RG.IG, Ch. XITT, § 4 (citing 28 C.F.R. § 523.11(c) (Tr.App. 300 ), and
continues as well upon transfer of the priscner to another institution unless

the reason for the transfer does not require removal from MET earning status.

PEOS8E80.30, Che XITI, § 10 (citing 28 C.F.R. § 523.17(e}) {Tr. App. 306).

Lk A BFLY

5

As Petitioner was tranzferred form USP Terre Haute to USP McCreary in Februsry
2014 without any action terminating his MGT earning status, pursuant to BOP
regulations he continued to earn MET after the SMCID printout of 8/29/2011
at least te his transfer, if not thereafter at USP Mclreary. Tn any case,
once FGT is awsrded it is not subject to forfeiture, witholding, or retroasctive
termination or disallowance, PS 5880.30, Ch. XTIT, § 10 (citing Z% C.F.R.
§ 523.17(g)), and thus at least 884 IGT days credit is missing from Respondent’s
7/19/20018 SMIMC data printout.

The "zeneric phrase of 'statutory release date' (SDR}V defines three

rr

T Y T omp t18 ~ T N
parole,” PS5 OSERO.ID, Ch. VII, 3.b

Ly ed RSy

Ydifferent kinds of releasze’ other than

one of which is relevant :

Mandatory

Relesse (MR under Hm:mu%z ions of 182 UUE.C. &
SE iny person who att )
Ef -

aing an SR d%pf onoany Q(Whinzbieﬂ of
;imﬂﬂ% more than }*U days, shall

Ty, that e
as it oo pareiu...

?ﬁmdararéiy e

A UTe Apn. 2 faoner

“elhall be released st

A
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deductions for good conduct'). The “good time credit to which the statute
L1B U.S.C. § 4161]) referes is SGT... and FOT...." P9 SEEG.AG, Che VII, §
3ob. (Tr. App. 292).

Thus, Petitioner's true SRD is calculated by assessing the total "combination”
of both the "SGT" and "FFI," id., deducted from the "EFT date. id., § 3.a
& b. (Tr.3pp. 292-93). When Petitioner's 884" days of EFT, see 8/29/2011
SMGID (Tr. App. 269), is added to his "4800" days of "SGT," Doc. -7, p.az,
his total from the face of the BOP's records shows at least (as of 8/29/2011)
SHEE4 days that must be deducted from his FFT date, which, while undisclosed
on the face of the BOP's recent SMIMC data printout of 7/19/2018, id., moves
his ERD back at least to Jume 31, 2007.

I any case, the BOP has provided the USPC its official computation
of Petitioner's SRD generated on 7/19/2018 (apparently in response to Respondent ' s
request for assistance in this proceeding). See Doc. 6 (Respondent's motion
for extension pending assistance and documentation requested from BOP and
USMS). As placed into Petitiomer’'s USPC parcle file from which it has been
taken, reviewed and certified by the USPC's Assistant Cenaral Counsel, it
Facially discloses his "SRDY' date ng later than "02-22-2009," Doc. 9-2, p.42,
effectively conceding that Petitioner is and has been held by the BOF unlawfully
since at least that date ~ a statutorily-mandated release date - and that
Respondent currently holds him unlawfully at this time.
2. - The USPC's August 1984 Amendments To 78 C.F.R. §§ 2.17 And

2.14 Violate The Constitution's Fx Post Facto (lause AS Applied

To Petitioner On And Since July 17, 1986 And ALL LSPC NOAs
since Then Are Void And Petitioner s Imprisonment 18 Lnlawful

Respondent expressly relies upon a series of USPC actions and NOAs from
1984 through 1995 followed by a purportedly perpetual waiver by Petitioner

of all statutory interim hearings since 1997 as an essentizl chain in his

-t
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atleged lawful custody, Doc. 9, pp.2-3, through which the BOP and Respondent

now holds him in prison via the BOP's alteration of his former mandatory

parcle release date of February 17, 2003 to February 12, 2023, id., pp.4-7.
Respondent specifically asserts to the Court that following Petritioner's
initisl parcle hearing on June 19, 1984 the USPC ""then issued & Notice of
Action dated July 20, 1984, continuing him to a 10-year reconsideration hearing
in June 1995 [sicl,” Id., p.2 (misciting vesr and citing App.42), reproducing
the 1984 NOA showing Petitioner "continueld] to a ten-year reconsideration
hearing in June 1994.° Doc. G-2, p.42. Respondent then, however,asserts that
following Petitioner's first statutory interim hearing on June 18, 1986,
"the hearing panel recommended that he be continued to a 15-vear reconsideration
hearing in June 2001; the Commission adopted the recommendation, and Petitioner
was advised of the decision by Notice of Action dated July 17, 1986." Doc.
G, p.l.
Raspondent provided a copy of the July 17, 1986 NGA, Doc. 9-2, p.12,
and insinuates that a lawful chain of custedy of Petitioner continued from
the 1986 NOA through statutory interim hearings held by the USPC "in 1958,
1950, and 1992 each of which followed with NOAs ordering "no change in its
[1986] decision to continue Petitioner to the 15-vear reconsideration hearing
in June 2001," Doc. 9, p.3; Doc. 9-2, pp.17, 71, 25 {copies of 1988, 1990
and 1993 NOAs), then through an appeal in 1993 followed by an NOA "dated
July 28, 1993, ..affirming the previous decision,” Toe. 9, p.J3; Doc. 8-2,
pL 30 (May 22, 1995 NDAJ.

NOAs drastic alteration [rom a

Respondent while relying on the 1980

ten-year reconsidevation hearing in June 199 to a 15-vear reconsideration

hearing in June 2001, omits any hint of the USPC's authority for such an

set-off -~ g full seven vears - chiring which time Petitioner would
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effectively be denied any realistic opportunity for reconsideration. The
basis of the set~off was the post-offense August 79, 1984 amendments to 28

Rep. 34208, and every NOA since 1986

C.FR. 8% 2,12 and 2,14,

ig gprounded on those amendments.

The retroactive application of those amendments to Petitioner violates
the constitutional prohibition agasinst ex post facto laws and all NOA's issued
ot July 17, 1986 and theveafter are illepal and void and Petitioner's imprisonment
since July 17, 198 has heen and remains unlawful. Moreover, the amendments
promulgated with the express intent to apply them retroactively was s deliberate
action by the USPC to knowingly viclate the ex post facto clause.

It is settled that:

Article T of the United States Constitution provides that neither

Congress nor any state shall pass any "ex post facto Law.” See

Art. T, § 9, Cl. 35 Art. T, § 10, Cl. 1. An uncomstitutional ex

post facto law places the defendant at a substantial disadvantage
compared to the law as it stood when he committed the crime, by
either changing the definition of the crime, increasing the maximum
penalty for it, or imposing a significant risk of erhanced punishment.

United States v. Robertson, 662 F.3d 8§71, 875 (7th Cir. 2011) (citing Garner

v, Jomes, 529 U.S. 244, 255-56 {2000} Talifornia Dent. of Corrections v.
T AL, s L

Morales, 514 U.S5. 499, 504 n.3 (1995); Miller v. Florida, 482 U.S. 423, 4%

(1987); Weaver v. Graham, 450 U.S. 24, 2% (1981); Lindsey v. Washingtor, 301

U.S. 397, 401-02 (19373 ).

And, directly to the point, USPC vegulations sctting the frequency of

lative" rules subject to the ex

parole reconsideration hearings

post facto Clause. Rodriguez ve U.S. Parcle Comm'n, 594 F.2d 170, 173-74 (7th

Cir. 1979}, See Prater v. U.S. Parcle Con BOZ ¥4 948, 851-57 {7th Cir.
Ler hanc by Undted V. FL2d 1060

e S R EA o T B oy
V. Lrzham, supra, 450 0050 at

Rodriguez and Grat

P
telting Hedriouez, suprs




1:18-cv-01245-JES # 14-1 Page 44 of 58

. . LT S o g E a e . S
Parole Comm'n, both involved amendments to 28 C.F.R. § 2.14 axtending the

frequency of parole reconsideration hearings otherwise required by the rule
amended and applied retroactively to the prisoners. Neither extended the perio

x

as long as the seven-vear period applied to Petiticner her, vet both  Rodriques

- vy Do N 4 - - LY - . .
{amere fewmonths ) and Graham (3 full & vears ) were found to violate the eX post
facto Clause.

Tt iz not disputable that the "{dlenial of any meaningful opportunity

for parole by retroactive application of [a] Parole Commission's rule violates

the ex post facto clause of the federal constitution,” Rodriquez, supra,

594 F.2d at 176 {citing cases), and that for such purposes the retroactive
elimination” of an "epportunity for parcle release” at a time prescribed by
the law in effect at the time of the offense "is plainly to [the prisoner’s |
disadvantage” and effectively "deniels] [him] any opportunity to be released
or even be considered for release on parole” at the previously appointed time.
id., at 175 & no 7.

In Weaver v. Graham, supra, the Supreme Court made clear, if any deubt

persisted, that for purposes of the ex post facto Clause analysis there is
""no distiction between depriving a prisoner of the right to earn zgood time
conduct deductions and the right fo qualify, and hence earn, parole,'" 450

U.S. at 34 {quoting Greenfield v. Scafati, 277 F.Supp. 644, 646 (D.Mass.)

{(three-Judge Court), quoting In re Medley, 134 U.S. 160, 171 (1890}, summarily,

af £, 390 U.5. 713 (1968)), and cited Rodriquez approvingly for its holding

that "elimination of parole eligibility' constitutes "an ex post facto violation.™

3 1

30 U5, at 3Z. Notably, Rodriguer also recopnized the pre-amendment's prescribed

reconsideration hearing date as o "right.” 594 F.2d at 173 n. 7.

In determining whether s pavticular post-offense enac the
Fx Past Facte Clause the court must “look to the challenged wr“*LsLﬁnfq

and not to any special circu

- :i; \_:';_._.,
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particular individual,' Weaver v, Craham, supra, 450 U.S. at 32 (citing cases),

congidered in Light of “the operation of the amendment{s] to [the prior] Irlule

within the whole context of [the relevant] parole system," Garner, supra,

o TEE oy

529 U.B. at 252, "eompared... in toto,’” Weaver, supra, at 3% (Rehnquist,

Je, concurring in judgment) (citing Dobbert v. Florida, 432 U.$. 282,

294 (1977)), and "[alt a minimus,” the Court must "consider| | the [USPC's]
internal policy statement[s]” as well as "actual practices," because "along
with {such] actual practices, [they] provide important instruction as to how
[it] interprets its enabling statute and regulations, and therefore, whether,

as a matter of fact, the amendmentis ... created a significant risk of increased

punishment." Garner, supra, 529 U.5. at 256.

Moreover asublective legislative intent behind a post-offense change

'

in early release provisions is "relevant” where "it is quite obvious that

the retroactive change was intended to prevent early release" under prior

law. Lynce v. Mathis, 519 U8, 433, 445 (1997). And, like the Lynce case ...

the actial course of events makes 1t unnecesssry to speculate about what might
have happened,’ id., at 446, because it "prolonged [Petitioner's] imprisonment’’
by making "ineligible for early release’ ten years from their initial hearing
by reconsideration "a class of prisoners who were previously sligible [at

such 10-year datel including some, like [Pletitioner, who had actually been”
ovdered to s 10-vear reconisderation hearing in June 1994, id., {ti‘?:-ﬁﬁﬁﬁgf}{‘}}?3:%"3}‘.?,
instant facts to case). '"Tt is clearly to the substantial o sadvantage of

fa prisoner] to be deprived of all apportunity to receive... [his] freedom. ..

prior Lo the expiration of [2 newly mandated] 15-year term, " Weaver, 450

PR e . [ P N Ly
U.B, at 33 {quoting Lindsey, supra, 301 U.5. at 401-073; Rodriquer, supra,

o P Y . N o T R o 3P RO PO S .
594 F.2d at 174 (same), even if the decision is made by 2 parole authority

P
g Ty
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The regulations prior fo the amendments permitted the USPC to order

reconsideration hearings at 10 years from the date of the initial hearing,

28 COFLRG O 2,12(0)(33(19483), and required such an order in any case in which
¥

fic release date was not set. id., § 2.14(c){1). As amended, however,

the USPC empowered itself to order reconzideration hearings at 15 vears from

the date of the initial hearing, 28 C.F.R. § 2.12(b)(3)(1984) and required

such an order in any case in which a specific release date was not set, id.,
2.14(c3{1), with a policy against the advancement of such date except for

uperior program achievement per 28 C.F.R. § 2.60 or for other "clearly exceptional

19

circumstances,' id., 2.14(a}(2)(ii).

The USPC was a party - the losing party - in Redriguez and United States

ex rel. Graham and well knew that the retroactive application to prizoners

of post-of fense amendments to USPC regulations extending dates of parcle
reconsideration from dates existing under regulations existing at the time
of their offenses squarely viplated the constitutional prohibition asgainst
(BP0

ex post facto laws. The Supreme Court's Weaver decision - of which the

was presumptively aware - certified Rodriquez as correct.
In face of this precedent, the USPC in promuleating final rule as to

the amendments made itg intent shockingly clear:

19, Superior program ﬁbhiﬁveﬁfﬁt sermits a discretionary and very "limited

£ 5 ;
advancement,’” 28 C.F.R. § 2.60{a}, of up to 13 months for a date of "91 months
plus’ and permitting up to an additional month for svery & months exceeding
96 %Gﬁth& id., v 2.60{e), which by USPC calculations would not exceed 36

¥
months, " Dac“ i, p.23, which if granted would not have restored his original
date and, in any cas e, he has never been provided such award and his Qppﬁrtuaity

for reconsideration in June 1994 has been lost forever. The regulation does

not define "clearly exceptional circumstances.' Regmardless of the exceptional

advancement permissible under the amended regulation's or their extent, being
iscretionary’ they fwwv@f save the amendments n unconstitutionality.

4R 1L 5. at 3536

46~
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Prisoners previously given ten yvear reconsideration decisions will
he brought under the [amended] procedure at the time of the next
scheduled statutony §ﬁL€r1ﬁ hearing and that hearing will be treated
as 1f an initial fh earing] for this purpose.
- arang 20 L prome T :
49 Fed. Reg. 34208.77 See also 1984 USPC Rules and Procedures Manual, Appx.

3

B, Temporary/Special f?&@?ﬁﬁ?”ﬂ Al4Yy (Alterring Manual to provide: ases
previcusly scheduled for ten-year reconsideration hearings will be given
reconsideration hearings at the time of the next scheduled statutory interim
hearing and that hearing. Following such hearing, a fifteen-year reconsideration
hearing may be ordered.” (Tr. App.169).

While the deliberate viclation'of the Ex Post Tacto Clause would ordinarily
not be presumed, see Garner, 529 U.S. at 257, the USPC was a party - a losing

party InRodrigquez and United States ex rel. Graham both of which made clear

that the retroactive application of the amendments in issue to prisoners whose
of fenses were comnitted prior to their promulgation for the purpose of off-
setting thera parole reconsideration dates but no less than 5 yvears leaves
no doubt that the constitutional proscription was deliberastely viclated. The
UEPC must be charged with knowledge as well of the Supreme Court's approval
of Rodriquez's holding that the "elimination of parcle eligibility" is "an
ex post facto violation.” Weaver, 450 U.S5. at 32.

An astute priscner complained fo the USPC that its amendments to extend
reconsideration hearings from 10 to 15 years following an initial hearing
"was politically motivated" and would destroy "a prisoner's hope of early
i3

release. 49 Ped. Reg. 34202, In fact, at the time the rule change was proposed

the Senate had released its Report No. 98-220 and had passed the bill, which

70. Purporting the change as s matter of 'procedure’’ was simply disingenuous.

EQﬁfiQJC? made it clear that the rc&ro&ﬁtiVity change enlarging the (rw;usnpw
of parole reconszideration hearings involve "right” and is not merely

"procedural’ as that term is used in ex post facto law." F.2d at 175

. 7. See alsc Lynce v. Mathis, 519 UJE. A7 n. 17 (1997) (retroactively

applied m©§t~ﬂjfﬂr%e iﬁﬁl‘}atiﬂﬁ making prisoners Tinelizible for early relea

fard

-l
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in face of the USPC's lesperate attempts to dissuade Congress from repealing
the PCRA and abolishing parole and the USPC, both made it clear that upon
passage by the House the USPC was over and within a statutory time period
UEPC persomnel would be out of their lucrative jobs. See pages 15-17, supra.
The amendments became final on August 29, 1984 and went into affect on (ctober
1, 19984, 49 Fed. Reg. 34207, only days before the House passed the bill and
the President signed it into 1aw~21

As applied to Petitioner, the 1984 amendments to 28 C.F.R. §§ 2.12 and

2.14 are unconstitutional amendments is Millepal and wvoid and camnnot be

a legal cause of commitment.” Fx parte Siebold, 100 U.S. 371, 376-77 (1880).

See Weaver, 450 U.S. at 36; Bond v. United States, 564 U.S. 211, 277 {Z2011)

p

The USPC's 1988 NOA ordering '[njo change’ in the previcus unconstitutional
1986 decision is exactly that - unconstitutiopal for continuing an ex post
facto clause violation. The inclusion of purported "reasons' - the same reasons
fully considered and rejected following Petitioner’s 1984 initial hearing,
see pages 24-15, supra, does not constitutionalize the 1986 NOA nor the 1988

for either the ex post facto clause violation nor the facially defective statement

21. It is not insignificant that after the bill was signed and became law
mandating the USPC set final release dates for prisoners within th@zr guldelines
and sutficiently prior to the expzratlon of 5 years from the Act's effective

date, Pub.L. 98-473, supra, § 235(b)(3), 9% Stat. 2032, that the USPC instructed
Lts personnsl to continme to order 15« -year rwcoﬁ%iﬁaratéom hearings for prisoners
arvdl to treat the "within... guidelines” statutory mandate as meaningless gibberish
because puldelines for such prisoners might be changed before the USPC ceasead

to exist. (Tr. App. 169).

22, The 1986 NOA facially viclates substantive and procedural due process in that
it is entirely barren of any statement of veasons for denying Petitioner parocle,
for extending his reconsideration hearing, for exceeding the 48-month peried
sbove his minimum guldeline, or for placement in the bottom, middle, or tap

of his guidelines, Fifth Amendment, U.S. Const.; 18 U.8.C. § 4206{a) and {c);

28 C.F.R. § 2.20, Note to Catagory Fight; 1984 USPC manual, § 2.23-01{a)-(b)

(Tr. App. 2 rendering it ”acéaiiw void. See e.g., Mshler v. Fby, 264 .5,
32, 44-45 (1924 (adminiatrﬁtz@ zza"g"zc"hsfr*s,x [ 1] made a condition precedent’
toy validity of an order "is void for lack of express finding in the order’ ).

'3

...._g;;i‘g.

E]
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of veasons. fee Note 22, supra. See e.g., Marshall v. Lansing, 839 F.2d 933,

94344, 948 n. 20 (3rd Cir. 1982) (Statement of reasons must be mads in wel ting
contemporanecus to parcle detislon and post hoc rationalizations sre impermissible)

(citiing cases). Cf. Robinson v. U.S. Board of Parole, 402 F.Supp. 638, 640
% ey & ¥ H 3 ¥

643 (W.DLNY. 1975) {Pre-PCRA refusal to accept after-the-fact statements of
reasons for parcle decision).

The "[n]o change" orders in the 1990 NOA, the 1993 NOA, the 1993 NNOA,
and the 1995 NOA all simply continue to apply the ex post facto amendments
and all are, like the 1986 NDA, absolutely "illegal and void and cammot be

a legal cause of commitment.” Siebold, supra, 100 U.S. at 376-77.

Respondent's reliance upon more than a 30-vear period of Petiticner’s
imprisonment upon a chain of unconstitutional NOAs beginning on July 17, 1986
Doc. 9, p.3, does not bear the weight of "legal cause" for Petitioner's
“commitment' then or now. Having asserted the NOAs since July 17, 1986 as
essential links for "cause," the NOAs being in fact constitutionally void
Leaves Respondent without cause. Petitioner has been and remeains now unlawfully

23

imprisoned.

23. The amendments to § 235(b}(3) enacted on December 7, 1987, Pub.L. 100~
182, supra, § 2(b)(2), 101 Stat. 1266, and the general amen«mants o § 235(h)
enacted on December 1, 1990, Pub.l. 101-630, supra, Tit. 111, § 316, 104 Stat.
5115, and again on October 2, 1996, Pub.lL. 104-737, supra, § Z{a), 110 Stat.
305%, see pages 23-24,27, 31 37, auxra, as well as USPC fhdxrman %a&r s final
rule prmulgating 28 C.F.R. § 2.64 construing § 235(b)(3), see pages 21-22,
supra, (see also Tr. App. 170-77), are also relevant. The 1587 amendment to
5{b)(3) replaced the mandate for the USPC to set prisoner’s release dates
wzt%}ﬂ th@lf applicable guldelines to set such dates pursuant to 18 0.s.C.
S 4206, 101 Stat. 1266. However, Congress exprassly Edﬁd&t&d that "t lhe
amendments made by thig Act shall apply with respect to offenses a@mvittﬁd
after the enactment of *hja Act.™ 101 Stat. 1272. That amendment’s legislative
history indicates Congress’ concern relative to treaty tran%fprraé prisoners
in futmrﬂ. See Doc. 2 0. Em n. 3. In any case, boiw Houses of Cnngregﬁ and
the President . @a:currﬁﬁ that it applied enly to "offenses committed after
its enactment.’
A panel of judges of the

venth Cireult recogpnized the clear mandate

as written to apply the amendment prospectively, but "[dlespite that language
applied it r@tf@ﬁcﬁ}vuly to off s committed UTiWT to November 1, 1987,
Norwood v. Brennan, £ o2 179, 182 (19893, \U,NOG< s ruling defied both
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3. Respondent's Purported Retroactive Application of 18 U.S.C.
T A585(0) And PS SEED.30 To Add Ten Years To Petitioner s
Mandatory Release Date Of February 12, 2013 Under The
Governing rules Of Landpraf v. USI Film Products, 511 U.5., 244
(19847 And INS v. St. Cyr, 553 U.S. 289 (J000) Violate Due
Process And Do Not Justify Petitioner s Imprisonment

Respondent has produced no statute that expressly grants power to the
BOP to administer 18 U.S.C. § 4206(d} or that in any way empowers the BOP
to make parcle decisions or to set, unset, or reset parcle release dates.

Instead, Respondent cites to Wilson, supra, 503 1.5, at 335; 28 C.F.R. § 0.9

#

for the BOP's general ''delegated authority to calculate federal sentences,'
Doc. 9, p.4, and then cites to 18 U.S.C. § 3585(b) and BOP PS S5880.30 as its
source of authority ''to determine prior custody credit.” id., p.5. Respondent

then - still witheout showing statutory authority for any parcle-related decision-

23. Footnote (Cont.). Congress' plain command and settled law on the matter,

see e.z., South Fast Chicago Comm'n v. Dept. of HUD, 488 F.2d 1119, 1123 (7thCir.)
{citing precedents)}, and the Supreme Court has provided an unambiguous legal
rule for retroactivity questions.... by classifying all statutes as prospective
except those that Congress has clearly designated as retroactive.” Zivkovic

v. Holder, 724 F.3d 894, 899 (7th Cir. 2013) (relying on rule applied in

Landgraf v. USI Film Products, 511 U.S. 244 (1994); INS v. St. Cyr, 533 U.S.

288 (2001); & Vartelas v. Holder, 566 U.S. , 187 T.Ed. 2d 473 (2012)

{citing Circuit's conforming). see also Siddiqui v. Holder, 670 F.3d 736,

747 {7th Cir. 2012} (Courts in this Circuit follow... Landgraf’ and St. Cyr).
Because Congress 'expressly prescribed'" the 1987 Amendment to § 235{55{3; s

"oroper reach''' there was no occassion 'to resort to judicial default rules.'”
Killingsworth v. HS BC Bank Nev., N.A., 507 F.3d 614, 620 (7th Cir. 2006)
(quotes from Landgrat, o5il U.S. at 280). See Lockheed Corp. v. Spink, 517

U.5. RB8Z, 896 EI@%E?Z*Where, as here, the temporal effect of a statute is
manifest on its face, 'there is no need to resort to judicial default rules.’’)
(quoting Landgraf, supra). & "temporal effect... statut[ory]... provisicn

trumps any chher3 general inferences.” 1d., 517 U.S. at 897. Congress' plain
command to apply the amendment prospectively to offenses committed after its
enactment, 101 Stat. 1272, '"does nto even arpuably suggest that it has any
application to conduct that occurred at an earlier date.'" St. Cyr, supra,

533 U.S. at 317 (quoting Landgraf, supra, 511 U.S. at 257).
~ The Norwood decision - i.e., retroactive application of an amendment
"l[dlespite” statutory mandate for prospectivity ~ was not a rule of law when

ammounced and is simply not ""stare decisis.'" Colby v. J.C. Penny Co., 811

F.2d 1119, 1122-23 (7th Cir. 1956}, In any case, it would not stand for a

second before the Seventh Circuit or the Supreme Court in light of the governing
rules of Landgraf and St. Cyr, which have so "undermined” Norwood that, if

it ever constituted ''stare decisis,'' it iz entitled to no deference by any
court. Colby, supra, at 1123. See Olson v. Paine, Webber, Jackson, & Curtis,
Inc., 806 F.2d 731, 734 (7th Cir. 1986). The Seventh Circuit, as well as the
Dictrict Court is not bound by Circult precedent that is insonsistent with
intervening Supreme Court or Circuit Court decision even if intervening ruling
"did not explicitly overrule the [precedential | decision” but merely "alter{s

£

el
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making power - simply states that "[the process for establishing [18 U.5.C.
§ 4206(d)"s] twu~thirds date for an aggregate of consecutive parolable sentences
ig ée#aribﬁ& in... [BOP ?S]$880ﬁ39& Sentence Computation Manual, Appendix
IV, p.1, from which it then quotes. id. |

Fespondent then purports that by applying PS 5880,30, Petitioner's sentence
"yields an aggregate term of Life plus 15 years” with an "aggregate two-thirds
date of 40 years from the date computation begins' and ultimately "Petitioner's
two-thirds date is correctly calculated as February 12, 2023," Doc. 9, p.5,
to which it cited and provides a copy of a BOP Sentence Monitoring Independant

Sentence Computation (SMISC) printout of "09~19-2009," Doc. 9-2, p.42, which

with obvious disingenuity shows on its face two distinct two-thirds dates. id.

The SMISC shows the following:

2/3 OR 30 YR DT: 10-15-2009
EFT DT vr o e et DZ-12~2023. ... Two~Thirds Date

Id. The underline is added obviously by someone desiring to draw the Court's

attention to the two-thirds date of interest and, notably, the four periods

foliowing the "2023" and the "Two-Thirds Date” all appear with darkened font.

the law underlying the decision and an intervening “bright-line test... is

binding on all courts in [the] Circuit™). See United States v, Nachigal, 507

U.S. 1, 2-6 (1993} per curiam) (holding it error for Inferior courf to fail

to apply intervening Supreme Court ruling although it did not expressly overrule

Circuit precedent). See also FDIC v. Mahajan, 923 F.Supp. 1133, 1139-40 (N.D.

T11. 2013); Wisconsin Bell, Inc. v. Ameritech Wisconsin, 301 F.Supp. 893,

897-98 (W.D. Wis. 20027; Wisconsin v. Stockbridge = Munsee Community, 67 F.Supp.

990, 1009 (E.D. Wisc. 19997 Miller v. Gammie, 335 F.3d 885, 893, B99-900

(Sth Cir. 2003) (en banc).
For similiar reasons the 1990 and 1996 amendments purporting to change 5

to 10 yeers and then 10 to 15 years - i.e., that the 5 "shall be deemed"

to be 10 and the 10 “shall be deened” to be 15, 104 Stat. 5115; 110 Stat.

3055, did not clearly require retroactive application as required under Landeraf

and St. Cyr. See e.g., Jeudy v. Holder, 768§ F.3d 595, 599-600, 603-05 (7th

Cir. 2014) (statutory languspe requiring that "period” of time "shall be deemned”

to end at time of specific occurrences founf to lack "'unmistskable clarity ™"

for retroactive application). Presumably, they too applied prospevively only

and not to Petitioner, in which case USPC jurisdiction over him ceased to

exist at the expiration of the S-year pericd and this Court must apply the

Landgraf/St. Cyr rules to those amendments as well. )
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Petitioner has submitied a cony of the SMISC as provided to him by Respondent.

291 7
e, as noted earlier, ils not a two-thirds date of any kind.

Sk

ey

js the "Fxpires Full Term date,” PS 5820.30, Ch. VII,

{Tr. app. 297 ), and is "the maximum date of the sentence.” id.

The "2/3 OR 20 YR DT” is the well-known "two-thirds or thirty vear provision,
referreﬁ to as Mandatory Parole by the Parcle Commission (see 28 C.F.R. §
2.53)" « the statutory provision at "18 U.S.C. § 4206(d)." PS 58B0.30, Ch. VII,
§ 5(e)  {bold in originall; Doc. 9-2, p.34.

The ".... Two-Thirds Date” added at the end of the "FFT DT" is pure
deception and seems to be part of a chain of deception - at the end of what
surreptitously appears as the insinuation that the Wilson cite, 28 C.F.R.

§ 0.96, and 18 U.S.C. § 3585(h) somehow constitute a vestiture of statutory

¥
authority in the BOP of parcle determination powers that flow through PS 5880.30.
Doc. 9, pp.4-5.

28 CLUFVE. § 0.96 mentions nothing of parcole powers in the BOP. Wilson,
supra, 503 U.S. at 333, in construing 18 U.S.C. 3 3585 {b} does reference 18
.5.C. § 3621{a)"s empowerment of the BOP to commit sentenced prisoners to

imprisonment “until the expiration of the term imposed,’ . {oquoting § 3621{al),

and the administrative duty to credit jail-time against the zentence to determine

"how much time of the sentence the offender has'left to serve, id., but does
not mention ‘parole.’” And, of course, 18 U.S.C. § 3585(h) does not mention
parole either.

Petitioner having read the entire Wilson ruling, 28 {.F.R. § 0,696, and
18 U.8.C. § 3585(b) ~ the only sources of authority purported by Respondent
for the BOF's power to alter Petitioners parole reles date marniated by 18

DLS.00 § 4206040 ~ and to comprehend any grant of power stemming from
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a statute for parole decision-making to the BOP, assuming argzuende that such
power has been granted, its application o Peritioner through PO 58RO.30
{oromulgated in 1993) beginning on April 12, 1994 to add 10 years to his

previously set mandatory parole release date of February 12, 2013 - an undisputably

retroactive application - has "result[ed] in ‘manifest injustice’ violat{ing]

the Due Process Clause.” Jideorwo v. INS, 224 F.34 692, 697 (7th Cir. 2000)

(citing Bradley v. School Bd. of City of Richmond, 416 U.S. 696, 720 (1974}

Landgraf, 511 U.S. 244, 266 (1994); and Accardi v. Shauhnesay, 347 U.S. 260,

266~68 (193437, See Landeraf, supra, 511 U.Z. at 266 (emphasizine due process
% E p ¥ E i p

"interests in fair notice and repose that may be compromised by retroactive
legislation' and "justification sufficient [for] prospective application [or
due process purposes| 'may not suffice’ [to permit] retroactive application'')

{citing Usery v. Turner Elkhorn Mining Co., 428 U.S. 1, 17 (1976)). And see
& bd IEn onEs

cases cited in Note 23, supra.

The statute cited by Respondent - i.e., 18 U.5.C. § 3585(h) - nor the
statutes referenced in the Wilson citation or 28 C.F.R. § 0.96 provided any
notice to Petitioner {or the public) that Congress was authorizing the POP
to determine or re-determine parcle release dates set by the USPC nuch less
any such authority to change such dates set previously to the enactment of

E vl

§ 3585(b) or § 3621{a) {referenced by Wilson, supra, 503 U.S. at 33%), as

is the case here.
Respondent does mot attempt, however, to suggest that the powsr to effect
such retroactive change - ten vears of additional imprisomment - even existed

o

until P8 S8RO.30 was generated in 1993 as exercised first to Petitioner (with

neither notice nor hearing) on April 12, 1994 and &
Doc., 9~2, p.dd.

More important for the due process concerns made clear in Landgraf,
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Respondent has not so much as suggested a clear statement by Congress that

the powers exercised by the BOP to detrimentally alter Petitioner’s mandatory

parcle release date. Jeudy, supra, 768 F.3d at 599, 6073 (citing Landgraf,

supra, 511 U.S. at 272-73 & St. Cyr, supra, 533 U.S. at 318). See also Zivkovie

v. Holder, 724 F.3d 894, 898 (7th Cir. 2012) (emphasizing a clear statement
for retroactive application without which such application is beyond agency
competence for even interpretive purpeses). Here, Respondent has not pointed
te any statutory language that shows Congress clearly intended the BOP to
exaercise a retroactive parcle decision-making power applicable to Petitioner
{or anyone else) and the ambiguity here is not such statutory language but

the ambiguity as to which statute the BOP relies on for such powers.

Moreover, the amendment to § 235(b) by which the original S-year period
saving the PCRA was extended to 10 years, Pub.L. 101-650, supra, Tit., 71,
§ 316, December 1, 1990, 104 Stat. 5115, did not expressly provide a clear
statement for retroactivity and thus insofar as it extend the B-vear period
of § 235(b){3) which mandated the setting of final release dates for prisoners
such as Petitioner see 98 Stat. 2032; but see 101 Stat. 1266, 1272 {amending
§ 235(1h3(3) by restoring § 4206 parole discretion for offenses committed after
December 7, 1987), the 10-year period presumably was not intended to apply
to Petitioner whose 30-year mandatory parole release date of February 17,
2013 had been setiled.

For purposes of landgraf, and St. Cyr retroactivity analysis "detrimental

e

reliance is not required” to be shown, Jeudy, 768 F.3d at 604; see also Vartelas

v. Holder, 566 1.3, , , 182 L.Ed. 24 473, 489 (2012), "the likelihood

of reliance on prior law strengthens the csse for reading a newly enacted

L . , VO o, L 2
law prospectively.' id., at , 1BZLLEd 2d at 489
24. The "likelihood" that pri 4 |
repeal of the PCRA and abolition of parole and the USPC along with certainty
¥ ) b T B
in their release dates priocr to the end of the S-year expiration period was

- yRg
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it was during the period amended by the 1990 Act, 104 Stat. 5115, that
the BOP generated and applied PS 5880.30 (re dless of its frue statutory

source) to Petitioner and had the extended period of 10 vears not been retroactively
applied to him, as far as he was concerned he would have been provided an
unchangable release date at least prior to November 1, 1992 and the repeal
of the PCRA along with § 4206{(d) ~ if its applied to him at all at the time
- would have forever limited his remaining servable sentence as ending for
parole purposes at no later than February 12, 2013, The BOP would have been
without even a pretence for administering the long repealed § 4206(d) and
Petitioner would have been released long ago.
Ultimately, whatever statutory authority Respondent is insinuating for

the vestiture of the retroactive powers admittedly emploved through PS 5880.30,

Respondent has shown no language whatsoever Congress - much less clear
% g by &
language - that the BOP {or any other agency) was endowed with the retroactive

powers as applied. Tf not for every other possible reason, due process was

vislated by the BOP's asctions in altering Petitioner's 30-vear mandatory parole

release date by adding ten vears thereto under Landgrafl and its progeny whichever

statute may be the statute underlving PS 5880, 320,

4. . The Retroactive Application OFf 18 U.8.C. ¢ 3585(b} And
PS5 588030 To Alter Petitioner's Es tﬁblhghe{ 30-Year
Mandatory Parole Release From February 17, 2013 To
February 12, 2023 Violated The Fx Post Facto Clause

Respondent admits that the i BOP's alteration of his formerly estabhlished

mandatory parole release date of February 12, Z013 to Febrvary 12, 2023 was

24. Footnote (Cont)., not a small matter., Petitioner, in fact, had originally
Hieyear reconsideration hearing from

ces 8=11, 17-18, ared in no case

marcle release date. See Doc. 1,

hie expected rw%eﬁﬁw

erxpected release at his originally set
3 - Eae] E

June 1994 based upon existing law, sce g

bevond his acknowledged 30-year %x?tm»

i "separation from close famil

258 than the Petitioner in Ve

't b




1118-CV-01245-J.ES #14-1 Page 56 of 58

effected by application of PE 3880.30 and insinustes its statutory authority

perhaps more remotely from

o o3 w gm e L e ST e . o
flowed from 18 ILE.0, 5 3B850h), Too. 9, .5, and

5 {to the suggestive authority from 18 U.S.C.

i1
-
Lay
—
=
3
&
oy
i
s
£
.

Wilson, supra,

.

§ 3621(a)) and 28 C.F.R. § 0.96. id., p.4. Wilson of course is not a statute
nor an act of Congress, but a Court opinion construing questions involving
18 U.S.C. § 3585(h), while 28 C.F.R. § 0.96 simply lists "[dlelegated powers'
of the BOP and is likewise not a statute.

18 U.5.C. § 3585(h), like § 36721{a}, is & statutory provision enacted
on October 12, 1984 as part of the SRA of 1984, see pages 37-38, long after
Petitioner's purported offenses. As § 3585(b) is the only statute cited directly
by Respondent for the actions taken through P2 58B0,30, he can but assume
such statute is, as Respondent implies, the statutory basis of the BOP's
amtﬁari&y for its alteration of Petitioner's MPR date.

Insofar as a statute or regulation enacted after the commission of an

"significant risk of enhanced punishment” it violates Article

]

offense creates

I, § 9, C1. 3's prohibition against ex post facto laws. Robertson, supra,

667 P30 at R75 (citing cases). Here, the actual course of events makes it

unnecessary to speculate about what might have happened,” lynce, supra, 529

U.S. at 446, as the "risk" of imprisonment beyond Petitioner's altered MPR

date of February 12, 2013 is s fait sccompli. Tt is 2018, It has in fact

"happened.'" id.

The BOP adnittedly has altered the date resetting it to February 12,

2025, Respondent is admittedly detaining and ismprisoning Petitioner on behalf

of the BOP pursuant to that change under the purported authority of PS 588030

{generated in August 19937 and § 3585(h) enacted on October 17, 1984, Regardless

of what § 3385(b) actually says, ondent has imddlcated that the BOF construed

s

it as authority to retrosctively sliter hig MPR date and extend it by 10 vears

-
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880,30, However disingenuous, as so applied, § 3585(b) is an 2%

post facto law and the BOP's official alteration of Petitisrer's : MPR date

theveunder through PS 5880.30 is void. Respondent is imprisoning Petitioner
unlawfully on the face of his answer.

SUPPLIMENTAL PRAVER

Upori the facts and law asserted in traverse to Respondent's allegations,
Petitioner hersby suppliments his praver and asks this Court in addition to
his initial prayer to:

i. Declare that Respondent has failed to show cause why the writ should
not issue and issue the writ requested instanter and order the discharge of
Petitioner from the custody of Respondent immediately:

2. Declare that the USPC's amendments to 28 CLTLR. § 2.12 and 2.14 vromulgated
on August 29, 1984 and applied to Petitioner in July 1986 off-getting his
recongideration hearing of Jume 1994 to Jupe 2001 unconstitutional for violating
the Constitution’s Ex Post Facto Clause, Art. T, § 9, ¢1. 3;

3. Declare the USPC's Julv 17, 1986 Notice of Action uncenstitutional
for applying the 1984 amendments to 28 C.F.R. § 2.17 and 2.14 and therefore
wll and void reading Petitioner's imprisomment thereunder unlawful;

4. Declare each USPC Notice of Action issued thereafter respectively

o July 28, 1988, August 16, 1990, January 4, 1993, and May 22, 1995

unconstitutional for continuing to apply the 1984 amendments to 28 C.F.R.
8% 2.12 and 2,14 and continuing the order of July 17, 1986 null and void rendering

Petitioner's continuing imprisonment thereunder unlawfily

R ip
5. Declare an the face of the ROP's uncontested sentence Monitoring
Independent Sentence Computation printout of 7/19/2018 as certifisd by the

USPCTs Assitant General Counsel Berpard 5 Desrosicrs that Petiticoner's statutory

ited good time is no later than December 22, 2009 ard

;_‘.r

release date with or
his imprisonment since that date is unlawful;

=57~
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G, Declare Petitioner’s Imprisomment unlawful nune oro tune as of Jul
j £ ¥

17, 1986 under the USPC's Hotice of Action and order thet date;
7. Declare Petitioner's impriscnment uniawful nunc pro tune as of his

statutory release date of December 22, 2009

o
i

2. Declare Petitioner's imprisonment unlawful nunc pro tunc as of his

originally established 30-year mandatorv parcle release date; and

9. Retain jurisdiction over Petitioner, Respondent and this case as necessary
to effectuate justice in these matters.

Insofar as Petitioner alleges facts herein such facts within his knowledge
and belief are true and correct and he so declares under penalty of perjury
as required by 28 U.5.C. § 1746 bw his signature below.

This ZZédﬁﬁy of November, 201B.
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Pef tioner/Declarvant

Federal Correctional Institution
Pelkin

7.0, Box 000

Pekin, TL. 61555
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