e} Tohn Rile

Iw\mm& i) : Movent wos indictedl 1 Tarua ry 00, ﬁm.‘_‘__ssw
s ?Bwsj ?e..? his 9:0@2& Support of Edward and Elatne Brown, /e ?Qc_._?u
33% Dok, " Their apre st. Q, copy of the indictmentis attec hed heets ). The
&?(EJ.Pﬂ S, Browns haod actve warrenTs for therr ecrests o_/_u.,:nf.:m from 7
& Fheir convichons related o federe! income tax cherges. The
UNITED STATES DISTRICT COURT © 0 Bruwas steyed in their New Hempshire home asserting that they
FoR . CONNECTICUT °

would resist any aftempt to arrest them. A nine-month Standoff
ensuedd. Movant wag arvested 1'n .M.mm._.m\.:re‘ 2001, The stencloff
ended 1n Ochoher 2004 whea the Browns were arrested.,
MovanT was Oy»@a& in the indictment with conspiracy to
bk, Zm:_.psﬁ Warden : i preveat officers of the th.S. from discharging their mi..\.? D_,..,SH
ﬁmnmo\im:ﬁ _ : The Browng, 1€ use § 314 conspiracy o commit offenses agans
, The w.s., 17 use s 341, which QQEEZA& clucl- objechives,
.- o wit: t mterfee with fderal officas while in the menmz.}a;nb
ot Thee &:I  arrest fie Browns, 18 USC § 111 (a) and To assist
the Browns 1n order To prevent their n@z‘rgh&:u friol andl
; i @simrﬁ.msﬂ 1§ use § 3, accessory afte The .Pﬁr. 1§ use §3,
Deniel Toha Riley | herein after “movant" seeke o involce and carrying, sb.;u Gncl PoSSesSing & firearm or Q&.T,:ot{h
A% USe § 22567s savings clause vie Q% usc § 2241 (<)(3). This | device 1n conmechion with & crime of violnee, 18 use $ g4
D_E«S is _.:Q:,mh._.f bated an Sohnsan v US 135 S. &4 255 (201) angl A&Q,vm».v A.,v R Aqwum,.._ A

i3 progeny Sessions v GWSo,,B 200 LENAD 5§44 (2018), which /\OSqu.i& 12 dey trial of The conference on gy

Consedd the |57 Circait'’s new ,MF?.JE ,.:._-é%vo._‘nfos of 18 i instrucHons movant o&.n&v@& o The ooSN.T :MMG The nh.»n.%olniﬂ

USL §& 999 ()R (R). See USV Douglas No 18-1149 (I Cir. bt approach Yo determine whether the two charged conspirgeies .EQ.

13, J018) , Crimes of violence (Cov). Movant hﬁnw\m&xﬂsw m*o_\ u\a*Ms\\;sn.Ms
_ wat's dueston of Podk J&ﬁ‘:ﬁ,,_:i 1o clec i a.o one of law Tor

A BALK GRoUND g - aosm\ W% decide. With ;Puc.\o.e.:sg._‘w urging, the tonaet

Daniel Toha .W;og
ﬂﬁff,obﬂ.ﬁ\\s?\@sﬂ Case 7»0.

V.

MOTTuN FoR A wWRIT of HACERS CORPUS, 88 USC § 244

V¢ INTRODUETION

dA. Iodictment, Triel and Convietion




of law for the conrt to decide.

After the Yury was cherged, movant dgein objected fo the
Conet Malding the CoV cleterminetion, x@n_.; movant WaS over—
Toled, Ajemwh ogno,ro:u contained 1n the record are atfached
heren )

At four days Smg,;?\ olefiberations movant was Lound
fuitky on all cherges. Movant was sentenced fo 36 years.

ag. D.mmmlm

Psvant Took & &.\mm.*n%mo_. No relief was @_.2._,&‘ fea
US v echardh 615 F2d T (157 ¢ir 2010). Movant Took a § 2355
No ﬂn:,.r.w wWas mvn_:.*.mo». See ./N,;Q v S 2018 US Dt LEXIS
99575 (0. N.b Tan. 2% 2013) and the order affieming The
3&;#5(3 recommendation Riley v US 3013 Ul Dict LEXTS
25574 (D.NH Feb. 25,3013)

al. Moton ts Fle a Secone § 2255

HDBJ%‘%@& 3°<§+§in§r§ mnoﬁ.\.w _ve..,%:os
to Tuke o second $ 2958 moton. Movant based his motion on
ME.P arguing thet § ﬁEm&mwummu Was t:ooif.&}.oj&. Movar
\eter Supplemented hig moHon citing Dimeya, a8 Mmorc n:iélj o
?28}. e edeim.,
On Octsber 3, 2018 orel Gryuments at the 1*7 Ciccuit
wee held on both Mrs, Browa's matien h Take 6 Second 3 235% (Ne.

overruled §m§y+ 5 ‘,,m,&mw&d,,j m+n+.,.>m the lew ,R.,f s a @:&,wo?

a\,‘u&wu and ,,.U@:u.ynm,w %Ro*o%@i 3u.<§+,ism wmm.e,.... i.n& ._d .P_h
a ortef it Mes, Rrown's action. 0n October 12 2008 the 157
Cireurt w_.}i.\dzman.:x oecioleed Douglas and dwied Pirs. Brown's

ovants motian Tor

s\_o,ros_ 9.+_.>u. OO;ME as cuthority. M
Permission fo Teke a Second § 3258 (No. 16-1588) Tolsed the
same cloim as Mrs. Brown., Immineat clenial o provaniis

motion s pendias as of fle wiriting of this otion.
3, ARGUMENT

Movant meets The m+1.dosﬁ Jw:_z}gj To employ

§ aass s wa(Gh clause.

3 A, Stendard 1o TavoKe § 2258’s Savings Clayse

<% usc .mbbhﬂmnv\. GKa. the savings clauce )n _ce,.rsg.T
ﬂpl. states Thet The —“mwwxm moton should net e entecteined
& un)ess _,+ a\so Df@ﬁm et The 232»4 ,04 —Hm mnm.md moHon IS
m:n%uc&‘n. or inelbfective 1o test the ,muo:.J of his detention.

\+ s 255 s ;»;blﬂ%&n.‘.ﬂ or ?h}nnﬂ?._\ﬂ “ where ﬁm\\‘.ﬁm is
unavailable +rsoSu,7 Such a metion, anel feilure T allow for colatescl
review would ralse serous consHiutiong) ¢ceacemns, Triestmen v US

124 F3d 36\, M (a4 e 1397), ® Were no other aveaune of
Judiclal review aveilable fora 62..2 who claims Thet slhe i<
factuelly or :u&: innocent as a resulf of a previous unaveilakle
Stetutory inferpretation, we woud be foced with a Themny
conctituional issue.” Trestman ot 374 Q,.T,d Tn re Dorsainvil




N E2d 245 Jug(aM ¢ 1997).

The savines ¢ Jeuse stenderd boiled cdown 1o ife bere essence,
E@S:,Q movant T Show Thet § 325€ ¢ \yns\m&:n\w or ineffective
by net allowing movant o proceed weuld Talse serfods
Conshtutional @E%?ﬁ because movant _u cen Show aetual
Innecente. on the mx__mfd record anol ) could not heve
m‘ﬁmofﬁf\ relsed Ws claim of Innocence ¢t an earlier Hime.
Cephas v Nash 33 F3d 98, 104 (29 Cie 2003).

3B. Saving Cleuse Standere (S m.n.Tm.Pa&

28Y. Actuel Innocence

3IB1(), The Tudse Not the Juey Decided Questions of Fact

The fach of fhis case do notsupperta _?a\sq Thet a
crime of vielence (¢ov) occurred. The legel precedent at the
Time of movent's tvicl vnmc:,n& the Cowrt to apply YThe
oi.mmoznl o@maoor to the S 929 (c) %Z%B.\_N oftenses 1n
ocder Yo dekemine 14 \3:_\,\ were 6 €0V (1n this cate The fwo
conspiracy offenses ). This analysis ﬁm%s_.l,& the Lourt o apply

The ordinary cate anelysis 1o the \uR%S.wn ofkases, Under -

this anelysic the court is Suppose +H \,3@..\_0 an felealized
3%597\ case of the ¢rime or stated %Rmﬂgif the court
had To m,%pif The Kind of conduct the ordinary case of

6 crime involves. DiMaya 200 LEOQD 594, S5§-57 (218, This
aneNsis was done. over movents objecHons.

’

w W,C& Qsdm in m_.wmf.* %«an&mx.\\ Results )n .mo\_ww.?&msmﬂu_ Error

The 157 Cireuit In Dos_m_»h \m_.\‘nw_v_,&.aoﬂ § 9294 (D(N(R) Ts
ﬂnm.:_,:n a triel court Yo jnctruct Hhe Jury To make a detfermination
as Yo Lhether an offence is « CoV based on the Jury's ﬁ.:%..d of
fact as o how The defendant s conduct violated the statute
\_Nnbﬁzﬁ T the Cov determination the 157 Lirouit stated "We
are at this mo,,i. unw' :..:u To Say Thet .I&N:&}_o; cen he
resolved as g matter of law. We t:.\_&:rxamolx must go T the
Jury for &o.wmsEMspio.,\ i thee is 6 Trial.” vlokm_»lm slop at 34,

Conse
Cubctantial adn

i_v/.,c(?‘ &

if this means movant’s fricl sutteced g
Htubonal violeHon, becauce the court anal not
etrmined facts thet leaod to movant's mE:. and an
nereaced centence. Under the §™ Amensl's due process cleuse
and the 6™ fmend, 0 1@1. T DLCQ trial entitles eriminal

detendante 1 « juey determination %u;:ﬂw%?i element of

6 crime, Agprenc v New Jersey 197 LEDAD 43S, 4717 (A000).

Fn element 1o o § 924¢) (D) /s Hhat 4 mo—\\R%niTn
offense must exist: The court and notthe ywy determined ¢
element, Furthermore, under the E™ Amendh s clue process clause
any fact (except 4 pror convieton) thet increates the pensity
Yeyond the .m+n+9+%< Max muct be submitted 73 a&/w:\/\.
E ot Y55 Hee, The court cad nof e jury determinecl

the fact of whether ¢ Cov oceured, a clut process vislation.
maim&\s«s*\f the consttutional 1nfirmihes with
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Ca qunp, P%Qmor (
Gnalysis

i cour

e i+ dlid ducing the triel) fo the Cov

y m:\c_n».yu the. consHyut one\ ,,«%.,13:.,\ thel would

] -~ \nvalidate § 924 ((R(R). Instead the conrtheld (like the

H 15T Cireuit in Ua:uzmv thet a conduct {mo:b.v approach must be

applied 1o The CoV dnalysis.

, Wter Jhen's beneh Frial 1e tourt jsued 15 V@w“\%%h. of

5 : fact andl conclusions of laws Gne founel Khan %S.:._\ oL one count

of Q:;\_.RC\ ¢ use § 31, one count of Conspinacy to levy war
The following &5 c Jist of what rovent believes tﬁb%ﬁ;i:ﬁ | against the U.S. 18 USE § 2384, one count . canspiracy To

Wil put facth to show movant’s conluct conshitited o Cov. i Contribute services to the Takban 50 use § /1705 one count

D Brought firearms to Brown's home - : | of «onspitaey fo watribute meterel ?\VEL. o Laskhec-e-

2) .wacar*;f.ofmiuﬁ Yo Brown's home . : Taiba (LET) 1§ use §:2339A . on .@cc:+ of conspiracy, 7o, “wo&mnu, _
Chamica) compound, When mixed i and use ﬁvm?)}u n connecHon with a COV 1§ use § §49 (o),
I+is uud Ror #P_um+ .oaaromh (_.\i and theer toudls of use and possession of Brearms 11 Connechion

3) Acsembled 2i . With o Cov 18 USCS 924 (¢). )hen was Seatenced P life i

Prison.

The. court Poundl three of The: conspicacies were .

CoVs cuflivient To actas .ovg_ﬁau,@ offences o .F.Ecl;

the § 924 . counts

Ui Se Loastihbon. Movant ¢ oesR:t,\ sewing an uncon stitutional
Sertence. .

3B\ (C). The Recard Shows there was Mo Crime of Vidlence

Plovant’s jury Az_yc:w:v was neveaffardes the o‘o?lgéj o
decide the factual @E»Tas it a COV sccurred, T is plausible that

.14& ugfﬂie:_&so+o$ﬂu§&n CoV occurred, or, reasonchle Jurist
Couwe Q:?le thet ¢ Cov occurred.

ennerite /¢ 4 ?epxwl\ &

it explodes whea Shot by a rifle,

suc(: at the Beown't home. The %92333.7 _;mﬁe.h R

o Yhese g¢ ™ Tcef,_ T?_e oevices.” Ev\ are ¢ $mall b.\G\@ Shot A ,A,,_,,,
Shifgun made of pipe, clusigaed to be firedibyatripwice;

4) Torget practiced with ¢ rifle and Tannerite. on the Booun's pragerty.

Tn a \m?\\y Simifar dage. ﬁhm&#&&n;*tﬁ%&iﬁ&
relied See Khan v US 201§ us Dist LEXTS 12594 ( £. D, S\%.\:ﬁ
uo;,\u. This %P:&ﬁ:.ﬁ Masoud Ahaad Kha
u@l@,oﬁ pemission 2

H: %oi.sm _mrps_ma%cziu AASS The Pocl.\ :u_.su
the' noamsl\hmm&?ﬁ 03,130; concludecl that Whan's
mmaoﬁbn conduct clicd not constitute crimes of violesce. The
Conduct the couct fouad notto be COVs acluded ¢

n, unlike 38&5& was
Ke & second 2255 4+ 25:2% The
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ourt™ o malce the COV determination because it 4 gueshion of

law. Every fedur| Trial conct in the ountry was n\mbi_‘\_m the.
Cov @E‘mros regarding a § 724 () predlicate., During The triad,
Mmoveat had no cace Jaw 1o ?m&l\ his ?tro?

15 Lireuid \D&RQ\Q* ot Ho Fme precladed movant From
@_E.\fs@ thet the CoV W:S}.Q: was one of fetGrotlaw) for the
Jury o decide, See UsS v PMangos 134 F3d 940, 463 (/57 Cir 1795)
(crime of vislence js 4 M\E.ﬂ}.e: of Jaw ); US v Bishop YS3 F3 36,
32 m\mwm_\xh%@?ma&b and Lopes v Keisler 505 F3d 55
(17 Cr 2007) (same). The combinatron of these cleisions
fureclosed movant's elaim. I+ would have been borderline frivolous
To roise Such a claim. This was the State of Hhe Jaw up until
Ochber 12, 2018, T R ;

3B A (). x\rgmn of Law

In o\n\i.yu s, Brown's joleatieel .r&.&t* (dnd by ‘,33:335
Movent's) 1 take « cecond mbbm..ﬂ the /57 Cirewit relied upgn "
{E_.:m i Uoim—nh. Uosm?a Orn:@nk The law by Yc{_su Hhat a
Jury s no \dewnrw:xumy Should determine Whether ?.n%op+6
offense isa CoV under § 924 ()(3)(B).

With the bmﬁ?ﬁ movant satisfies A, Saving s ¢laue
Skndard.

‘ Since. movant hast met The savings Clause a.\w\;\naﬁ then
as a metter of law and _d;n movant has satished the harmless
-errer standard . Outof an abundance of caution movant will SHI)
address the harmless error mi\,\a.

3D} Hormless- Evpor Review

Tn Grechtv Abrahamson 567 Us 619 (1993) the Supreme
Court outlined the shandard Tor hormless ermor review on ¢ollotea)
appeal. The court must consider if the error hadta subi bntal and|

INjurious eflect o iafluence in &o+~v3_.3.5u The jury's vediet, Toem
at 6a3.

When o auestion of fuct /s /avolved, likehese, the ws.,i;xmx.
Persussion on" the Brecht 1ssue lies _&_.;.EQE.:;,RQ% Shabeazz
vV US 2017 us Dist LEXZS war (p. Conn 2017) D?‘\G O'Meil v
Me hainch 513 us 433, Y36-37 Qihvh. ﬁJ v Pliler 557 us na,
1A n. 3 (3007)y end US v Dominguez - Beniter 5§92 US 4 $2 0.7
(2604), fn, also ¢ee US v Schneider 66S Fed Bppx e 613
(1™ Cir 0/6) G%QS\:Q* beors burelen of persuassion under Brecht
- m._u,z&ow&vw ,Q.QB%.ﬁJ\ Robinson 772 F3d 139 7252 (6™ Cir 2012)
Nmm\:n\vb and Porworth v St Amand $20 Foel Y14, 436 (157 Cir
2009 ) (same ).

The Khen courtdid not clo a harmless ertor review
under the Brecht standard. Tnstead — becaute the court was

.,:s.u;Jl Yhe court n{t_.& the news 18 Use § 924 ((N(R)

&
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P The Cout S CoV instruction.

The loss of Hese defente \.\x\\nimi.w\ hn\&u B concert would
have prevertect The Jury from ?%@ that movant’s congyet
Constituted c COV. fnd Fhere would have been positive <pillover
sf Movant’s LoV dafeace 1nto e olher charses. Without the
CoV, thue would hawe been no §929¢<) convichon ansl Mavan f
Would of heen hame $ix years ago.

T4 the \wy hed been permitted to determine +he Cov element

there Lyag not Such ?S\L}m\%& evioltace. that no reasonab e
Juriet would not of found movent’s conduct corstituted a Coy,

The recorel shows that mevent's DNA andl r_dn%z)._u WU not o
any of the _;:p_mf 2/p §und, Tannerite orany of the other 'Go0
i+ems i»mmm Bom .&rﬂ...w&i:; hame that werd ,#2:28_3._%&?%
The sevral zip quas were Toundk untosdedt 1 6 hox n the Brown's
goge. A govement witness testtfied that the 2ip §uns were
meant to be mechanical alarms, using blaaks 1 Jet the Browns
Kaow when thet was a trespasser in their woods, 952 ¢
the Tannerite was ?c\_& Q)B,mxm& In l.w nert m+n+m\ ¢except for
four small contoan ers “uKR& 12-14 feet |h the Trees chout the wood Jin e.
Gnd ene on the eve oficn sut w::&..@. The record Shows these
Tenneste conteines were placed m;w.&w‘e&).*. t movants last
visit to the Browns,

Bat the weight-of e evidence is not even a consideratiay,
in The context of this cace ., Tn N\w\_&x% The &aﬁga\§+m&\i9+mk

.,;nfwu. Anel f\& the Ssl‘ago\:&“*;o aomission o %.o:}r
meant no ,\rs@ because 232:3 an element from :6,??\ Is

Such ¢ fundomental conshtutonal error the convie Hon hael o be
Vacated.,

CONCLUST.oN

== OLON

The new statu .\u?\ \v‘}w\&‘w}aa of 934 ¢
ISTCtreutt makes 'movant "nnaotent ofc $529() ¢4
cleim of janscence was foreclosed by precedent
I the Naw. Thercfure movant sahs fes The shan
Savings clausg of § 2255

mo\;mwé.ii,\, The. constitutional ercors discussedt herein,
,win.nni,& *_r entine +19r .ﬁ%s.:.& anew .fl& onall %os.ﬁ, Orn&.mh
orata Minimum 3:. vaca Mon o.m.;m, § 924¢) Gnviehiy A
RELTEF REQUESTED

\. Movant s

J(D(R) by the
:.\mn}.o\? This

Up until this n\ruxu.ﬁ
dared % (nvoke He

.

enhire conviction be vaceted | o
ads Movont's §924¢) conviction be vacated |
3. By reliel This couct deems necessary Gad proper,

SURAT

T declere undus .x\.&f of perjury Thet the ,qu.o,.:w is true
and correct, Executed on October 31, 20138,
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