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THE COURT:

MR. WEEDE:

I have for this witness at this time.

THE COURT:

MS. CHAVAR:

MR. BOSTIC:

THE COURT:
down.

MR. WEEDE:
Patricia Daily Lewis.

THE COURT:

exhibits with this witness?

MR. WEEDE:

apologize.

counsel a few days ago. 87, 88; 3524, 352B,
353, 355; 356, 361 through 364, 645, 646, 647
and 764.

THE COURT CLERK:

your right hand.

...PATRICIA DAILEY LEWIS,

been duly sworn,

and testified as follows:

MR. WEEDE:

I may have disclosed this with

was examined

You

YourW)

Cross—-examination?
Not from us.
No, Your Honor.

Ma'am, you may step

The Government calls
Any particular

Youzr: Hener, I

Please raise E &
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If I may, Your
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THE COURT: You may.

DIRECT EXAMINATION.

Q. Good morning, Ms. Dailey Lewis.

A. Good morning.

Qs Can you introduce yourself to the

‘Members of the Jury?

A. My name is Patricia Dailey Lewis.
Qi Where do you work?
A. I'm a deputy attorney general with

sthe Delaware Department of Justice.

Q. Just so the jury is clear, that's
not the United States Department of JJ;tice?
A. No, it's not the United States
lé Depaftment of Justice. That's the State
17 Department of justice. I'm a professor at
f 18 i Widener Law School.
{é 19 Q. We will get to that in a second.
?' 20 What do you do at the Delaware State Department
21 of Justice. What does that mean?
22 A. I'm the director of the family
23 division which is the division that handles all
24 cases that involving child suppeart,; chdild
_
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1 protection, child abuse, domestic violence
2 basically anything involving children and
3 families.

! 4 Q. How long have you been in tha

| 5 role?
6 A. I've been the director of the
7 division just about eight years.
8 Qs And how long have you been at thel
9 Department of justice overall?
10 A. Well, it started in December of
11 1985. So the total time at the Department of
12 justice is about 26 years.
s Q. And you mentioned you are also a
14 professor at Widener Law School?
15 A. Yes.
16 - Q. What do you teach?
i) A. Family law.
18 (OFS Let me start with this, are you
19 familiar with the Defendant David Matusiewicz,
20 correct?
21 A. I am.
22 Q. Do you see him in this courtroom
23 today?
24 A. I do.

Hawkins Reporting Service
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0. Can you point him out, please?

A It's a gentleman in the middle of

able directly away from Mr. McCall.
Q. You're aware of course of this
soting that occurred on February 11, 2013 at
New Castle County courthouse?

A. Yes, I am.

Qi After that shooting, you were
ked to gather a number of different documents
%rom the Family Court files that pertain to

:Mr. Matusiewicz as well as Ms. Belford; is that

Eright?
£f13j:.; A Yes, that's correct.
? 14 Qs We will be going over some of.
? 15 those docgments here today. And you provided
5116 the Government with certified copies, correct?
_ 17 A. Yes.
é 18 Q. What does that mean?
19 A It's a copy that the court
20 certifies have come from the court's files so we
21 know it's something that has been filed and
22 accepted by the court for filing.
23 Q. TWhen you say accepted by filing,
24 it simply means that it was it doesn't mean

Hawkins Reporting Service
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that they nNecessarily did act on ity -but they.
accepted and received it at the court?

A. Yes.

Q. So for Government Exhibit 352,
what are we looking at here?

A. This is a petition filed by Thomag
Matusiewicz for grandparent visitation. ;
Q. And what's grandparent Visitation?;

A, Delaware statutes allow for third:é
parties including grandparents to have
visitation with their grandchildren at certain
circumstances apart from an intact family.

Q. If you look at the received stamp
on the righthand side, I belie;e it says
received

A. February 23, 2010.

Q. So you file this petition when you%t
have an intact family, correct?

A. No. This was not filed during an
intact family. Sometimes they're filed when
barents can't get along with their parents and
their parents want 1210 [ ] [~ O This was filed when

the family was not intact.

Q. Okay. I'm going to show you

715 North King Street - Wilmington, Delaware 19801
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they en premarked as Government's Exhibit
0. you recognize this document?

A. That's a petition filed by Amy

p»for a third-party visitation.

(6} And that shows it's received on?
homag A. gMarch 29, 2010.

Q- What is this document?
tion? A. Aunt and-uncles, and really any
1irg ;? : ‘  rson who can prove that they have a positive

nd substantial relationship with the child

1in under certain circumstances may be able to file
a petition for third party visitation. That's
imp why it's called thirty party.
Q. It's called third party because of
why?
A. Generally, you will find aunts and
you 17 uncles and siblings of children who want
18 visitation and that's the reason it's calléd
n f? 19 third party because. Sometimes we have daycare
20 providers and longtime babysitters who file
t f 21 these petitions when they are able to show a
en 5 22 real positive and substantial relationship with
23 the child.
24 & So those are both in 2010,

Hawkins Reporting Service
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correct?

A. Correct.

Q. Let me show you Government-‘
Exhibit 353. Now read off the date on t:

/S MegEeh 10, 2031,

Q. And you can read starting from
Dear Mr. And Mrs. Matusiewicz.

A. Deer Mr. And Mrs. Matuéiewicz;
writing on behalf of the Judges and
Commissioners of the Family Court of.the State
of Delaware in response to recent correspondg
from you to each of their offices. Please be
advised that the judges and commissioners can
respond to ex parte communicatiens. You have
case pending in this court. You will be
permitted to provide relevant information
through testimony and other properly admitted
evidence.

If you have received a decision
from the court that you believe is contrary to
the evidence or the law, you must avail yourselff
of the legal appeals process in a timely manner.
If you believe that a child is being harmed, you

must contact the proper authorities. Please
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n attorney if you have legal

u will not receive a response from
;;th respect to any future ex parte or
;Ee communications. And this is

ery truly yours Leeanne Summa, Esquire,

drector of legal services for the court.

Q. This pertains to one of the
Ihg i : ions we just saw; is that correct?
A. Can you slide it up so I can see

5@ numbers on the top? Yes, it does.

Qs Can you explain to the Members of
Jury what the term ex parte means?
not &8  ' A. An ex parte communication is a
mmunication that's filed directly w;th a judge
dr-hearing officer outside of the knowledge and
pility to respond to the other party. So the
judge only sees it, something that one party

sends as opposed to all the parties being able

to see it and respond to it.

G, So Exhibit 355, now what are we
f looking at here if you can pull that up?
A. This is the courts order where the
' C;; 23 court is basically saying tell us why we should
ﬁ: 24 not dismiss your petition.

Hawkins Reporting Service
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O Okay. So this is matter -
Matusiewicz and Christine Belford and-
Matusiewicz?

A. Right. And that if you logk
the numbers and the CPI numbers will corr
back to that petition that was in earlier
exhibit.

Q. Okay. Now, if you could,
Mr. Gordon, if you could go down to the paré
where it starts with B. And all the way dow
[)es

Now, ma'am, if you could pleasej
read in starting at B all the way down throug
D, please? i

A, Because the respondents were
involved in ongoing proceedings on a petition
terminate the parental rights of David ?homas
Matusiewicz in these three children, the heariné
on this petition was stayed. C, on August 18,
2011, the court entered a decision and order
terminating the parental rights of David Thomas
Matusiewicz in these three children. o3
Delaware Code Section 2410(d) states,

notwithstanding subsections A through C of this

Hawkins Reporting Service
715 North King Street - Wilmington, Delaware 19801
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*if a parent's rights have been

Ted in the child with whom a parent seeks
party visitation, such person and their
ifves are prohibited from filing for their

ng ; ntal visitation unless, one, more than three ;>3ﬁ4
A ¥s have passed since the termination of
ental rights order was entered and the child
s not been adopted; or the adoptive parents
e . agreeable and their notarized consent is
to dttached to the petition; or three, the adoptive
parents have previously entered into a written
notarized agreement or court approved agreement
for continued visitation and a copy of, the
agreement is attached to the petition.

Q. So under subsection one, if we go

to I guess three years after August 18th, 2011,

that's August 18th, 2014; correct?

i A. Correct.
; 19 Q. And otherwise, is it fair to say
i‘ 20 there has to be some agreement from the parent
3 21 who still has his or her parental rights to get
;5v 22 around that three-year limitation? Before I ask
ij 23 you that question, let me he preface this.

24

Ma'am, do you have any background with regard to

Hawkins Reporting Service
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this section of the-Delaware Code?

A. I do. Actually I worked on the
drafting of this section with the Office of
Child Advocate.

Q. So you're pausing. Why are you
pausing?

A. I'm pausing because this section
of the code was written primarily for a
situation where the Division of Family Services
terminates a parental rights and then the state
holds parental EIGUCE. 'The state will -hald

parental rights of a child before a: ehild. dis

adopted. The situation here was much different.

This is a situation where one parent sought to
terminate the rights and it was granted of
another parent, leaving only one parent holding
parental rights,

So when you see where it says
subsection one, more than three years have
passed since the términation of parental rights
order was entered, and the child has not been
adopted, Qhat Ehat really pertains *o is when
the ehild has no legal parent except the state.

In this circumstance there was a legal parent,

Hawkins Reporting Service
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1 mother held:the rights.

By ight. But as far as you'wre

“ﬁ;he;biological mother consent to
by Thomas Matusiewicz or any other
s of the Matusiewicz family?

A. She absolutely did not.

Qs 356, please. Just to be clear, if
o, you're on the second page there of 355
shows it was sent on what date?

A. It was sent on 10/10/11.

Q. So 356, please. And what are we
ing at here?

A. This is where the court actually

-
4

fsmissed the petition for visitation because

EA
tere was no response of pleading to the earlier

=3

t}
)/10/11 order, so the court usually gives about

firty days for a party to ;espopd_to that, and
yen they don't respond, the court has the
ithority to dismiss the petition. And that's
1at Judge Crowell did.
Q. And that was mailed on what date?
A, Mihewdieth, 11/16/11. 'Signed and
iiled on the same day.

Q. All right. Could I have Exhibit

Ther why J-

chrishne allew

D fo V. s £,

Lawwe &af 07 )
)ép[f*/? 6614/(1)§; a[cf} b |

Dnd IF She el
Fraly Feartd ANy

(//g L/C/)L/ N OAt (d :’é‘c’

h¢ Y€ & //éﬁu/f‘l b 7o
V.5, i Fh her

(/L/' ﬁ// 7

]
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361, please.

Okay. So you're aware that

Ms. Belford was killed on February 11lth, 2g

A. I am.
Q: What are we looking at here?
A. This 'is a petition for custody

that was filed by Amy Gonzalez against the
Department of Services For Children, Youth ang
Their Families. The children's placement ha
been vested with the department immediately
after the killing.

Q. That's why you have the role hereiﬁ

A. Yes, I am the attorney who was |
responsible for the case. )

Q.. And what's the date on this
petition?

A. The 13th of February.

G- And if we could turn to page five
of this document, please. And what's this?

A. Tharttismbhe filing date, the charge
charges a filing fee for every petition, and
this is the check that accompanied the petition

when it was sent to the Family Court.

(5 What's the date on that check?

Hawkins Reporting Service
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That's dated February 12th, 2013.

And it's fair to say that there is

er petition for custody filed by Amy

lez, this is again, Government Exhibit 362.

d this is dated what date?

A. The 15th of February 2013.
Q. And this is simply another
gstion for custody; correct?

A. Correct.

Q. I'm going to show you Government's

Exhibit 388. What are we looking at here?

A. This is the Court's order

dismissing the petition for custody that was

filed on February 15, and do you want me to read

the order?
Q.‘ Yes, please?

A. The above captioned petition for

custody was filed on February 15th 2013.

Petitioner is not a parent and, therefore, lacks

standing to file a custody petition. Pursuant

to 13 Delaware Code Section 721, a child custody

proceeding is commenced by a parent filing a

petition seeking custody of a child. Therefore,

Hawkins Reporting Service
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1 the petition for custody is dismissed,
2 fees are not refundable. And that's enteg
3 2/26/13 by the former Chief Judge Chandlee
4 Johnson Kuhn.
5 Q. 363, please, what are we lookingh
6 at here?
- 7 A. This is a petition for Permanen
? 8 guardianship of a child.
9 Qs And if we could go to -- just
i 10 before you talk about this, could we go to pa
11 four, please, Special Agent Gordon.
f 12 Can you read in the date that th
? 1.3 was signed? .
i? 14 A, gigued March l6th, of 2012.
yi 15 = Q. So what are we looking at here,
F? 16 what's petition for permanent guardianship, how
é{ 1T does-that differ have a petition for custody?
:g 18 Highlight the top. This is from whom?
#g 19 % This is from Amy Gonzalez against
20 the Department of Services For Children, Youth
21 and Their Families.
22 Q. How is a petition for permanent
2.3 guardianship of a minor different from what we
24 just saw?

Hawkins Reporting Service _
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A. Only parents file a petition for
tody.
Q. So for permanent guardianship who
Badfile that?
hg A. It's very limited. 1It's limited
biological relatives, and foster parents in
1t g@me narrow circumstances can file a petition
for permanent guardianship.

(o) Can I have Government's Exhibit
ge

87. The petition we just saw was ultimately

dismissed?

is

A. Right, I brought a motion to
dismiss that petition. .
Q. Are what are we looking at here in

Government Exhibit 872

A, This is the Court's order granting
my motion.

Q. All right. And this is, we look
at, this is dated May 25¢€h, 20132

A. Correct.

Q. And if you could summarize what
this order states?
23 A. The petitioner filed a petitien

for permanent gquardianship on May 1l1th and she

——

) Hawkins Reporting Service
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And that'sg basically what the

court says here, The court Says it was intended

Sustaining, Creates g Permanent family for the

child without Complete Severance of g3 biological

And the pPetitioner here, Ms. Gonzalez, fulfilled
neither Criteria.
Q. Because David's Parental rights

had been terminated?
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t @brrect:
That explains that here in this
af correct?
Se, A. The effect of termination of
Nose il rights order shall be that all rights,
're es; privileges and obligations recognized
¢hlaw between the person or persons whose
ental rights are terminated . and the child
Chey 1 forever thereafter cease to exist. Do you
want me to go on?
Q. Sure.
A. If the parent/child relationship
#is severed by extension, the relationship with
N
ded the relatives of that parent is also severed.
a o Now that was the basis for the
dismissal; correct?
¥ A. Corzrect. o
al ; % 18 & I show you Government's Exhibit
i | 19 364. If you go to page eight, please. And what
é 20 are we looking at here?
d éf 21 A. That's a petition for guardianship
:i 22 of a minor child.
f? 23 0. And what's that?
24 A. Guardianship is a petition that

Hawkins Reporting Service
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can be filed by.a Person, not j Parent,

Seeks to have care, Custody ang control

minor child. IE's not a Pérmanent gJuardig
it"s a guardianship and guardianships are
temporary by nature.

O, And if we could go tgq Page tenp,
Please. Aang what date was that fileg>

A.  July 10th, 2013,

directly above the signatureS, where it says I

am filing this pPetition because?

childrens’ Godmother to care for them should

anything happen to €ither parent,

Q. Now, in connection witp your role
in this case, were You forwarded 4 series of
cards that were sent by Amy Gonzalez?

A, Yes, T was.

Q. Could we Please have Government's

Exhibit 647, please. This has been redacted.

E
i
& 3
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A. Yes,

back of it.

@ld put on it.

his one of those cards?

it -is.

0. What's the date on the top there?
-8 It was —-- looks like it was mailed
‘McAllen, Texas on 20 May 2013.

Q. Can we scroll through, please.

A. That's the stamp that my assistant

We received it May 31st, 2013.

They made  my gafh

G Okay. And if we go to the before Ged, a3 fhe
q (S Godmof her,
?handwrltten portion, please. S¢ this as it &b T faks vOY

e

raddressed to?

sendally, seem (it
47'67 /"D <) hf(' -7

A. The girls. s
5 8 The girls. And if you could read = _ i ;ch_i ol
: AL / I 7erg
that In 4f you could read it? %rick» thern Or
A. I just want you to know that I gkAﬂé'fh/:«g)

think of you every day and pray for you all. I =

promised your mommy and daddy that if anything
were to happen to them that I would care for you
and take care of all of your needs. That is

what a Godmother does.

to me. You are all my girls. Quotes around
them. I pray for us to be a family again
because all my girls deserve that. We love and

You are like something

Hawkins Reporting Service
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BY MR. WEEDE:

miss you, and then some other names and

a happy face.
Q. Now, from your awareness of
prior litigation, were you aware whether op
Ms. Belford was contesting Amy Gonzalez's
ability to visit her children?
A. Yeug:.

MR. IBRAHIM: Objection. The
basis for this, we have been through other
proper witnesses regarding the context of how'
that information to the extent it was admitted
was admitted, this witness can have information
from anything, including newspaper.

THE COURT: ' Lay the foundation,
Mr. Weede, because I understood the witness to
say she had some involvement with the matter, so
see if you can lay a foundation.

MR. WEEDE: Certainly.

Q. Did you review again the Family
Court filings in connection with the petition
filed by Amy Gonzalez?

A. I did, I reviewed every single @

Ea L irig.
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30 Is what I'm about to ask you based

¥ review of those filings?
A. And based on the review of my

-.and my knowledge of Ms. Belford, ‘T knew

Belford, I supervised the prior kidnapping

MR. IBRAHIM: That's the basis of
pbjection, dt's already in evidence, this
ftness 1is merely restating their perception of
at they have seen in the file.

THE COURT: Your objection is
umulative?
MR. IBRAHIM: Yes.

THE COURT: I'll overrule it.

Y MR. WEEDE:

; 16%?: 638 Were you aware whether or not
i 17;% Ms. Belford opposed Amy Gonzalez having
;j 18 | visitation with her three children?
; 19 A. Yes, I am aware, and she opposed
| L it
f-‘ 21 Q. That's all we need. Okay. So, I
22 would like to turn your attention to government
23 —— fair to say there were other cards like this
24 that were sent and brought to your attention?
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A. Yes, there were.

G And those are Exhibits 646 and
645. You reviewed those prior to today;
correct?

A. I dads

Q. I would now like to show you
Government Exhibit 754. cCan I have the elmo
please. What are we looking at here?

A. This is a letter dated September
17, 2014 that was sent to the Office of the
Child Advocate and it was forwarded to me.

@. And this was sent by?

A, David Matusiewicz;

0 And if we could ask you to read in
that paragraph please?

A. I would like to enlist the aid of

the Office of the Child Advocate to regain my
riéhts to contact, visit, and parent my
biological daughters, Laura, Leigh and Karen
Matusiewicz. I am my children's only surviving
parent and have not been permitted to speak with
them since March of 2009. In that their
biological mother is now deceased, their living

circumstances have changed. I would like to
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mir assistance to re-establish my
onally protected right to parent my
Any assistance you may offer will be
appreciated. Thank you in advance to
"ttention to this request.

Q. And that was signed by David
isiewicz; correct?

A. Yes.

Q. Now, in connection with your
freview of the Family Court file, you're aware
jthat Christine Belford was at the New Castle
County Courthouse on February 11lth, 2013 with

regard to back payment for child suppQrt;

correct?

A. Yes, Mr. Matusiewicz had filed a
petition to decrease his payment on what's
called'arrears, it's when you owe child support
and you don't pay it, you build up something
called arrearages, after your parental rights
are terminated, your current support goes away,
but you still have to pay back what you owed
when your parental rights were intact.

Qi Ma'am, we have heard some

testimony on tkat already. I just have one very
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hys

1 basic question for you. 1In your review of thé

2 Family Court file, was there ever a motion ¢ ;
T/Waf M EonS °3

NOo MOh s participate in that proceeding on February 1.4
Pach //, e 4
by phone’ 2013 by telephone?
k\/ (/"n‘s‘hﬂ €
€. thesr Ko A, I did not see any such motion,
(,r‘Uf?S
P Porfedly MR. WEEDE: May I have a moment,
flﬁl/ﬁ,(’_(/ (,/
e A Your Honor.
8 THE COURT: You may.
9 MR. WEEDE: Your Hehnor, I believea
10 I forgot an exhibit, if I could have Government*
1. Exhibit 157, if counsel want to check that
1.2 before I -- it's already in evidence. If I
13 could pull up 157, please.
14 BY MR. WEEDE: d
15 Qs RpElwinet to be clear, I don't
16 - think we covered this, but Amy's petition for
17 visitation was also dismissed; correct?
18 A, Right. It was dismissed on the
19 same basis, correct.
20 Q. And on the same date, fair to say?
21 A. Correct.
22 MR. WEEDE: Your Honor, that's all
23 I have for this witness.
24 THE COURT: Whoever would like to
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-he art, take a moment. I . realize you're
jathering your papers and your thoughts.
MR. IBRAHIM: Your Honor, there

ere quite a few legal exhibits referred to and
I have some cross-examination that's going to go
through a number of those documents. T don %t
know if you wanted me to start now or if you
wanted to break.
e THE COURT: Ms. Strickland, do you
nt have any report on the jury's lunch? I just
11 wondered if they E-mailed you.
12 ' THE CLERK: No.
; i 13 (Discussion off the record.)

N

14 THE CLERK: Yes, lunch 1s herg.

THE COURT: All right. The Court
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16 is prepared to rule. Stand in recess until
17 L:34Q !
18 (Jury leaving the courtroom at
19 12525 $.fi)
’ 20 THE COURT: All right. Counsel be

21 seated for a moment if you would, please.
22 With respect to the ?EE&Y

i 3 23 identified witnesses, Michael Tacconelli and

1 —_— M ——

% 24 Alicia Gunter, I have over the midmorning break



Case 1:13-cr-00083-GAM Document 320 Filed 06/30/15 Page 165 of 343 , :

10
11
12
1.3
14
15
16
17
18
19
20
21
5
23

24

4603

reviewed the previous disclosures of the

government to the defense. «dAs to Ms. Gunter,
I'm going to sustain the objection to her
testimony. You wish to be heard on that?

MR. WEEDE: No, Your Honor. The
witness is still in the box.

THE COURT: Good point. Why do I

always forget the witness? You may step down.

Thank you.

THE WITNESS: Thank you, Your
Honor.

THE COURT: Usually Mr. Ibrahim
does that.

MR. IBRAHIM: I just worry about
the bathroom breaks.

THE COURT: Thank you, Mr. Weede.

MR. WEEDE: Yes, Your Honor.

THE COURT: As to Ms. Gunter, I'm
going to sustain the defense objection. As to
MEEN Tacconcllilihy, " m going to deny it,
principally on the basis that the information
that the witness has was previously disclosed
sufficiently in advance of trial, and with

respect to the substance of the testimony, a
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Grnment seeks to elicit I find it is

in the statement of the witness, Bates

5T,
1196.
Having said that, however, from
he ' e-mail of the government sent this past
Hay, I understand that Mr. Tacconelli would
> X f?b testify to Ms. Gunter pointing out
22 Matusiewicz and he then began to take notes.
ésTpart of my ruling, Mr. Tacconelli will not
ftestify about Ms. Gunter pointing out
Mr. Matusiewicz and any testimony that he gives
‘'has to be limited to his own observation and a
fair scope of the statement, his witness
N
statement as witness number 43.
All right. Any ambiguity as to
16 the ruling?
1% MR. McCALL: No, Your Honor.
18 MR. BOSTIC: Your Honor, if I may,
19 the Court I assume from the ruling is not taking
20 into consideration -- when I asked the Court to
21 take into consideration the fact that
22 Mr. Tacconelli did not know will Mr. Matusiewicz
23 beforehand, has no background information as to
; 24 how he would act or react under an intense
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i situation, and as such, his statements that
2 was inconsistent with everyone else is
3 prejudicial because there is no foundation £
4 which he can say this is how Mr. Matusiewicz
| % would react under pressure.
ShouldAYy +6h's bart
been Cho(lenged due THE COURT: And that would be the .

t +he Vo dire
[)I’D(_ESS Va ey a/uah\'\(
SVULfg o ste f‘ f/TfV MR. BOSTIC: “One other point, Your

theme of your cross-examination.

e wO AN an-€ I/\VC(UVC Honor.
‘N fhe Cofe
iocluding W/ fnetpes’

There was some notes that was supposedly

5 mppeared by Mr. Tacconelli, and I don't know if
they were turned over, I think the statement or
the -- some statements reference that they're

~_not available at this point in time.

=

The govt Ffrook SSul I would suggest the Court also

becosse rhe polygarh
expevts ceport for fht

puts defense at a disadvantage because the only

dP/e“&QC/wwk& fv;ffp,m contemporaneous documentation of these alleged

A.sc (US® afl o

Sl yeodl rt bt observations are now lost to the defense, and

S et T b gout

o Jol wk £6E (aSt had the government back in 2013 or 'l4 when they
(?[/ e

rn,nuu% 70 S8 A4 first knew this individual preserved those notes

w5, eSS phey KNt
1 Jrvest e &

7
ahort > naa 20612,
—‘—-_______—————/

I would have a basis from which to properly
impeach or cross-examine this witness as to the
observations back in 2013.

23 THE COURT: As I read the e-mail

24 from this past Sunday, Mr. Tacconelli began to
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. Is there government would he
d to testify that he had gotten up to a

out Mr. Matusiewicz.

Z MR. McCALL: I think what he would
< he took notes including Mr. Matusjiewicz
the ;lhen he can't find them, they're gone. _So_
gginvestiqators interviewed him afterwards,
our | ey did not collect the notes, and when we
adly?i oke to him, we asked him if he could find the
if ” ‘notes, he can't find the notes.
or THE COURT: I see another rich
theme for cross-examination by the defense and
I'11 certainly let Mr. Bostic or whoever else
’wishes bring out the fact that there were such ;j?;/
4 2 notes, bring out the date of the interview and
% 16 i bring out the disconnect that such notes were
;; 17 .not turned over and preserved, that -I think goes
¥ E 5 18 to cross—examination rather than to
s @ 19| admissibility.
}? 20 MR. BOSTIC: Your Honor, if I may,
1 21 me bringing up the fact that this witness was SO
22 concerned that he took notes that I hope don't
23 have at this point in time, only piles on
24 against my client. it only adds to the notice
.
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1 someone that there. was nothing so peculj
2 this behavior that this individual began
3 notes about him. I'm between a rock ang
4 place. I don't have the notes to Cross-e
5 the witness as to what he put in there and;ﬂ
6 raise it now only adds more prejudice againg
7 clrirents
8 THE COURT: I think, Mr. Bosti
9 you can do it in a way that doesn't invite th
10 this is an unusual event, sir, you don't get
11 many instances about this, T R 2, ol something:
12 that a court officer would take notes, and if
13 they were interviewed, I just think that in ant
14 of itself the absence of the not;s is a fertile
15 field to cross-examine, but, "particularly given
16 what seems to me to be an interview close in
17 time to the events, but again, I think that goes
18 to the issue of credibility of the witness
19 rather than the admissibility of the testimony.
20 MR. BOSTIC: One last point on iij 2(
21 this, Your Honor, there were other courtrooms A 2.
22 with other individuals in them, with other -
23 bailiffs who may have been present and I'm 2
24 asking the Court to give me the opportunity to ﬁ 2
_
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e form of hiatus:to obtain from the

ment the list of the individuals that were
e courtrooms and the opportunity to talk
sse bailiffs, because again, I really do

1 as if my hands and Mr. Matusiewicz's

ense are tied behind my back because of

gess should require me to have some

spportunity to see if there is any evidence that
in some other courtroom somebody hearing what
may have been the gunshots reacted or responded
in the way that is consistent with how
é 13 Mr. Matusiewicz allegedly responded.
14 THE COURT: Em not persuaded.
23 15 Mr. Bostic that that would give you really,
E 16 really probative-evidence. T think 'you can
17 ;eadily establish that in answer of any prior
18 familiarity of Mr. Matusiewicz, that the ability
19 of anyone to draw any inference is limited and I
20 think you can draw themes about the credibility
21 of the witness as well, if the government still
22 chooses to call them in view of the all the
23 circumstances. My ruling stands.
24 Anything further we can accomplish

erything that I have said before. I think due:
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before the lunch break?

MR. McCALL: Judge, we are gettqs
close to finishing. One of the last issues 0;
the table T believe are the clips that we're -
going to Play from therapy Seéssions of Christié
Belford. I know the defense counsel has Some ;

objections., We also wanted to raise an issue

with them at the court. 7 don't know if you

THE COURT: It's your Preference
fow whether you rathesr do it now or we ought togg
do it after lunch. Méybe we should do it later i
SO the defendants can be on their way for lUHCh_é
It's your call. °

MR . IBRAHIM: We haven't listened

QLLﬁtﬂAuwH* 16 . to them yet, Judge.
C\/ <‘C\\'€( hu”?fj‘.(
G~ 1N ot "HE COURT: Let's reconvens at tan
T‘f;ﬂ:{‘ fel aonf
18 minutes to ~- what time dig We say we're coming
19 back, so twenty after 1:00, let's reconvene at
20 twenty after 1:00.
21 We're adjourned.
22 (A lunch recess was taken.)
23 THE COURT: Let's go on the record =
; 24
24 for a moment. Mr. Mccall has given nme the
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of witnesses for this afternoon, one of

pawn Edgar who I believe is

ford's therapist. There are notes from

they are recordings which have

erapy and

n transcribed and there is an intent to play

timony of

and do I have the permission of

sing that issue

out defendants peing here?

MS. CHAVAR: Permission from

counsel for David Matusiewicz.

MR. EDELIN: Yes, Your Honor, oOn

pehalf of Lenore Matusiewicz.
MR. IBRAHIM: Yes, sir, on pehat £
of Amy Gonzalez.

THE COURT: Who wants €O take the

lead from the defense in terms of the -- I

pelieve that Ms. Bird may have the transcript or

do I have b B

MS. CHAVAR: Your Honor, as a

whole, these excerpts are cumulative. There 1S

nothing of fered in any of these that has not

peen offered pefore. The only difference is

I Christine Belford's voice in the courtroom,
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i which is highly prejudicial. It 8. 80 ai

2 inflaming the sympathy of the jurors.

3 In addition, it still Creates

4 problem that we cannot Cross-examine her.

fi 5 are statements made in therapy. People att

6 therapy sessions and they bare al11, they say

7 lot of things in those Seéssions that they cop
8 back a week later and say well, I didn't quit

9 mean it like that. What are we supposed to dos
10 Are we supposed to pull clips --

11 THE COURT: One of the unique

12 aspects of this trial is the elements of‘the
L3 defense causing distress on the part of the

N

14 reasonable person and the burden the government
15 has with respect to that which is opened the
16 record to so much testimony.

17 MS. CHAVAR: I understand that,
18 but we have heard from Dr. Richman about

19 ' Cristine Belford and the medication she was on
20 to treat the depression. We have seen text
21 messages that she sent to people, I'm afraid,
22 they're around the corner, we have seen a
23 multitude of this evidence. I think, you know,
24 it's very fair to say there is evidence on
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sat she felt stress. There is evidence

cord that she felt fear. This: is

,ﬁve, nothing more than that, and

cally if I may, Juskwss
THE COURT: By all means.

MS. CHAVAR: Just turn the Court's

ntion to the clip which is really, really

roublesomnme. 709-T, and I don't know if Y¥oux l

onor has had the opportunity to read this, but

- this is Christine Belford telling her
therapist that Cindy Bender called her and told

her, so there is hearsay.

THE COURT: Independently I have

£

concern about 709-T. Are there other particular

0
-ﬁ 15 sgones?
16 MS. CHAVAR: Again, there is
; ; 17 another one in there about Katy and poisoning
é { 18 and the Godiva chocolates, we have heard that,
£ ! 19 there is nothing new in that, it's duplicative,
g 20 {evs ecumulative, it's really just a way to put
g 21 Christine Belford's voice in the courtroom.
22 THE COURT: Let me interrupt for a i
23 moment and just explain to the defendants there
24 is a proposal by the government later today to

e NS
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l 1 call Ms. Edgar who was a therapist for Ch
;; 2 Belford and as part of that introduce aud
| 3 recordings of therapy sessions. Your cod
4 authorized me to begin the discussion of
5 point while you were being brought up, we d
6 want any jurors wandering the halls. The co
7 has made no rulings, we only begun to hearip
8 arguments from the defense. I just wanted t
9 bring you up-to-date on what we have done and
10 why.
4R Let me hear from the government
12 next. We'll go back and forth.
163 MR. McCALL: Judge, I would first;.
N
14 say again, we've submitted probably fifty to
1.5 sixty pages of briefing on this specific issue.
16 The victim's ability to testify, not testify
17 but for us to admit evidence of her fear,
18 specifically in this context, fear that was
19 expressed by the victim herself to her
20 therapist, it fits under the state oE mind
21 'THE COURT: We're talking two
22 separate issues, one is cumulative and the other -
23 is potential prejudicial impact. Why don't we g =
24 focus there. L think ene of the strengths of ] =
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ense argument is the jury has already

o lot.
MR. McCALL: They haven't heard
ristlne Belford.

THE COURT: Talk about that.

MR. McCALL: Let's take the prime
mple defense counsel raised, Dr. Richman.
#Richman was her therapist until May 2012.
THE COURT: What's your position
's to why playing the audio recording is
(important?

MR.. McCALL: Ehis is in virtually

every stalking case that we have cited to the
Cburt, the victim has come in and testified.as
15 to the victim's fear. B8he's dead in this case.
%j 16 She's gone unfortunately. And so we don't have
;»17 that ability. _This is the only way that the
% 18 jury can hear from Christine Belford how these
: 19 acts that the defendants have engaged in
i
P20 impacted her. That's the critical part, Judge.
21 With respect to Cindy Bender, for
22 example, so Cindy Bender and David Matusiewicz
23 are doing all this stuff surreptitiously. I
24 have to prove beyond that those surreptitiously
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il acts impacted and caused fear and emoti

2 stress in Christine Belford. The fact tha

3 Cindy Bender calls and tells Christine Bel.

4 what was going on with her ex-husband ang

9 confirms all the fears and concerns and wor

6 that Christine Belford had as it related tg

7 David Matusiewicz, that is central to givinq;

8 government the ability to prove its case.

9 THE COURT: We have already heau
10 by way of e-mail I think that Ms. Belford had3
11 doubts abouE_Eindy_nggerh that §h§hy§s__

12 concerned as to what whether or ?OE‘Ehé,ESHiﬂ

13 trust her. So there is two Qlements to this;

14 one is the cumulative nature, the issue that th;
15 ~ decedent is not here does of course cut both

16 ways, you're entirely correct. And then in

17 other instances the jury did hear from the

18 victim of the crime that is charged. Here,

19 however, they can hear from her, but she can't
20 cross-examine, so that's the céunter, and so hOWj%
2. do I grapple with that?

22 MR. McCALL: I think that -- I

23 think that you have to, I think you have to look
24 at the purpose for which we're offering this
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of the therapist, why 1

so absolutely probativ

Belford who is not wi

mOI'lYI
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o transmission is what they
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‘dence .

THE COURT: okay. - The e-mails may

yted tO just the fact that she was

“@,about the defendants acts, but this

or this evidence goes to how she felt

r*most intimate moments talking about them il

Wwhat Cindy Bender, what

her therapist.

ewicz was doing sending the letter

how that impacted her, how i

cdused her sustantial emotional distressy LA

intimidated her, all those have relevance,

nment can put in evidence that meets

one of those. 7 don't understand the

e to be saying the therapist can'y

1 understand them to be saying the
particularly

ct to because of its emotional impact. T il

rstand their position correctly. And I see

Chavar nodding, then do you not get the

ent that you would want from the testimony

s that wrong?

MR. McCALL: It is so probative,

& Eo hear from Christine

th us anymore. TS

715
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il

2

10

11

12

13

14

15

16

157

18

13

20

21

22

23

24

completely sanitizes it to have the the
Summarize it when we have an audio recoq
the woman talking about how she felt bas
what the acts of the defense.

THE COURT: Let me pick on +
defense for a minute. A1l1l right.

MR. McCALL: Y&s, §ix,

THE COURT: Ms. Chavar.

MS. CHAVAR: If I coulg Just sa
the fact that Mr. McCall uses the word, it'sg
completely sanitizes is exactly to why he want

to put it up there. He wants it for jits

emotional impact.
e

THE COURT: I T fay, don't we as

-

lawyers understand that there is a difference
between a transcript and the difference between
testimony? B

MS. CHAVAR: Yes.

THE COURT: EShveethat why they
Say at the appellant court level we always defer
to the finder of fact's observation based upon
what they see and hear, we want to see the

decedent. Isn't there some probative value to

the hearing how she Says things in the emotion
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oice and the tenor in her voice that is
ptured by the transcript?

MS. CHAVAR: No, because she has a
ist who will say I was there, I heard it.
js:'is a person who is trained to talk about
omebody 'S emotions. It's somebody who can
hequately tell the Court what was being
.&anspired in that therapy session and the

elings that they were treating that person

B&pr, so in this case no.

KT want to address specifically

Mr. McCall's proffer as to why he needs the

session with respect to Cindy Bender. That's

not really what happened in that. It's not

really about how much it upset her, she is

telling the therapist how she had to talk Cindy
—“‘,‘,-_ =SS —_—

Bender through taking power back from David.

A It e

And itVs all premlsed on the lie because Clndy

Bender told Christine Belford, and this is what

e

she's telling the therapist, this is what the

jury de going te hear, that Cindy Bender said he

was threatening to give dirty pictures of me,

and she was on a stand a week ago and said three

times during her testimony he never threatened

e

R
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] me.
._—-""—';
2 THE COURT: ©Eet's put 709=
3 side because part of the concern I have wi
4 709-T is I do think it gets into gratuitom
5 other bad acts of which we had heard a grea
6 deal in the case. That doesn't mean if I'mis
7 leaning toward excluding that that I'm leanif
8 toward ultimately excluding all of the audio’
9 transeripts; Ms. Chavar. I think there is tg
10 separate issues here, one is a content and I
11 have a content problem with 709-T, the other i
12 overall impact.
13 So government, let's assume that
14 I'm leaning toward excluding 709-T, right, and
15 you can attempt to dissuade me, but I think your ¥
16 time would be better spent talking about some of
airﬁp”eﬁs = the other clips.
ngd(WNSfMPA
fine concSpt MR. ‘McCALL: MMaysT ask, what is
of ndt ;
offer ng br the Court's problem with 709-T because part of
boedr  +ravh -
iy it is what is conveyed to Christine Belford, so
bother
4er,7 we're not offering, right, the comments by Cindy

2 Bender for their truth, that's certainly not the

23 issue, but it's certainly relevant for the jury

24

24 to hear what Christine Belford was told by Cindy
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pender in Christine Belford's word, not Cindy
Bender's words.

THE COURT: That's not doing it
for me. Let's assume that I'm not inclined to
allow you to play 709-T, I would like you to
focus on some of the other clips.

MR. McCALL: So, Judge, what I
would do is, I mean, I would just turn the
egeuLc"s attention right pack to 0ld Chief, and I
weaila just == I would note that the language in
Gha=Chiiaf ds exactly I think what's at stake
here, and what it says is the government must. be
permitted to tell its story in a manner that
will meet the jurors' expectations. g

THE COURT: I'm not sure we're
communicating right now. I'm headed toward the
defense so that.you know, too, allowing a
limited portion of the sudio ‘transcripbssto be
played to the Syl EAghE?

MR. McCALL: Okay-.

THE COURT: And I'm ruling against

the defense on that point principally because of

my firm conviction that there is added

evidentiary value to hearing from the voice of

e e T

what |
ol Hh =
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winepr 7
\ ef ense
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;Tﬁ il Christine Belford what she's experienced. -
j?} 2 at the same time, though, government, I tH
f 3 1t¥s vitally importantitEhatnwerbalance the
! f 4 inability to cross-examine and given the amo
| 5 of other prior bad acts that have been part -
6 the record and properly and necessarily so, th
7 I think dwelling on them in the voice of the
8 decedent is particularly problematic, it is for
9 me. On that basis I'm prepared to rule that
10 709=T ds'not going to be something that's played!
143 to the jury, that's why I'm now asking the |
1.2 government to focus its attention more precisel
13 on the other audio clips.
14 With respect to 7O£LT, MELMcCalls;
15 one of the concerns that I have about 708-T is
16 the time frame at least at the beginning where
17 it is going back in time to pre-indictment
18 behavior where there is a suggestion that the
19 decedent attempted to poison Lenore Matusiewicz,
20 right, and so vis-a-vis the time frame Gt ERAE, 2
21 tell me why the jury should be hearing that in 2
22 the voice of Christine Belford. £
23 MR. McCALL: So, Judge, while the 4
24 act itself is purported to have occurred in i
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re Matusiewicz uses what she believe
urred in 2004 -and puts it in letter
ijles a police report with Hedago Coun
fthe charge time frame accusing Christin
;@.of Ehis. ~She puts it onithe dntermet
> £ the comments to the YouTube video, and
lle the act may have occurred outside the
gEéd act and this is an act that Christin
fil ‘engaged in, it's not a bad act, she's
PChristine Belford poisoned her.

THE COURT: I have looked at the
¢t in 708-T because I was a going to allo
Eond half of 708-T. I will allew the
ment to play 708-T in its entirety. As
plready ruled, 709-T is out. Focusing on

jefmERivadrto

MR. McCALL: gl I

this 1s the most

pl-lroif them, Judge,

-ant one, because this is the one that
fp which time Christine Belford expresses
Pact of all this 'on her.

THE COURT: Let me hear from the

g ron711-T.
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14

15

16

17

18

19

20

21

22

23

24

emotional. She talks about times when she

thought about suicide, and that how she wa
stay strong. She talks about prayer, and h
faith. In addition to that very emotional
impact, there is the other side of her therag

it's searching. There are other sessions ins

therapy where she talks about having many

stresses in her life, feeling suicidal at ma

times throughout her life, unrelated to Davi

SO 1t puts us in that untenable 9051tlon, how d;

, we brlng that out. After they hear it and then;
B ]
go back to the therapist, are we even have to

put in that position, will we have to now
3

attacks  Mr. MeCall was very angry with us

earlier in thlS trial because he thought we were;

;%</g01ng to attack the v1ct19///But what position

*z/ are you puttlng (BHSE e when you want to put this

type of thing before the jury. 't completely
——”—\___

i

ties our hande.
c——
THE COURT: VElNIEEiEhtY I
understand your argument. Let me just take a
minute here, and then we'll move to the next

one. I'm going to overrule the objection and

allliliew =T,
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