TOWN OF ODESSA, WASHINGTON
ORDINANCE NO. 724
AN ORDINANCE OF THE TOWN OF ODESSA, WASHINGTON, GRANTING TO INTERMOUNTAIN INFRASTRUCTURE GROUP, LLC, [IIG], A CALIFORNIA LIMITED LIABILITY COMPANY, A NON-EXCLUSIVE FRANCHISE TO INSTALL, OPERATE, AND MAINTAIN A TELECOMMUNICATION SYSTEM IN, ON, OVER, UPON, ALONG, AND ACROSS PUBLIC RIGHTS-OF-WAY OF THE TOWN OF ODESSA, WASHINGTON, PRESCRIBING CERTAIN RIGHTS, DUTIES, TERMS AND CONDITIONS WITH RESPECT THERETO.


WHEREAS, Intermountain Infrastructure Group, LLC, (hereinafter “IIG”), a California Limited Liability Company, has requested that the Town grant it the right to install, operate, and maintain a fiber optic communications system within the public ways of the Town;


WHEREAS, the Town Council has found it desirable for the welfare of the Town and its residents that such a non-exclusive franchise be granted to the Franchisee;


WHEREAS, the Town Council has the authority under RCW 35.99 to grant franchises for the use of its rights of way;


WHEREAS, the Town is willing to grant the rights requested subject to certain terms and conditions; 


NOW, THEREFORE, THE TOWN COUNCIL OF THE TOWN OF ODESSA, WASHINGTON, DOES HEREBY ORDAIN AS FOLLOWS:


Section 1.   The Town Council of the Town of Odessa hereby finds that the Telecommunications Franchise, a copy of which is attached hereto and incorporated herein by this reference as Exhibit “A”, is in the public interest.

Section 2.   The Town Council of the Town of Odessa hereby authorizes the Town Mayor to enter into the attached franchise agreement, authorizing Intermountain Infrastructure Group, LLC (“IIG”) to construct, operate, and maintain a underground telecommunications facilities system in, on, over, under, upon, along, and across public rights-of-way of the Town of Odessa, Washington.

Presented to Council for its First Reading on __________________________, 2022.

Presented to Council for its Second and Final Reading on ________________, 2022.

PASSED AND ADOPTED BY THE ODESSA TOWN COUNCIL, THIS _______ DAY OF ________________________ 2022.
____________________________________
      

William F. Crossley, Mayor

ATTEST:

________________________________ 

Meri Jane Bohn, Clerk-Treasurer

Published: _______________________, 2022

Exhibit “A” to Ordinance No. 724
IIG TELECOMMUNICATIONS FRANCHISE AGREEMENT


1.
Grant of Franchise. There is hereby granted to INTERMOUNTAIN INFRASTRUCTURE GROUP, LLC (“IIG”), its successors and assigns, hereinafter referred to as “Grantee”, for a period of ten (10) years from and after the date of the Grantee’s written acceptance of this franchise, a non-exclusive franchise, as conditioned herein, to enter upon the Town of Odessa rights-of-way more particularly described and depicted in Exhibit "A", attached hereto and incorporated herein by this reference, all within the Town of Odessa, State of Washington, for the purpose of constructing and installing its underground fiber optic cable communications line, and all appurtenant facilities thereto, hereinafter referred to as the System, and for altering, improving, replacing, relocating, removing, repairing, operating, and maintaining, all or any portion of its system and appurtenant facilities, as approved under Town permits issued by the Town of Odessa, its Engineer or other designated agent pursuant to this Franchise and applicable Town of Odessa polices, resolutions, and ordinances. 


2.
Franchise Not Exclusive. This Franchise shall not be deemed to be an exclusive franchise. It shall in no manner prohibit Town of Odessa from granting other franchises of a like nature or franchise for other public or private utilities in, under, over, across, along, and upon any of the Town of Odessa rights-of-way subject to this Franchise, and shall in no way prevent or prohibit Town of Odessa from constructing, altering, maintaining, using, or vacating any of said Town roads or rights-of-way, drainage structures or facilities, irrigation structures or facilities, or any other Town Property or affect its jurisdiction over them or any part of them, and said Town of Odessa shall retain full power to make all necessary changes, relocations, repairs, improvements, alterations, maintenance, vacation, etc., of Town of Odessa rights-of-way subject to this Franchise, as it  may deem fit.

3.
Rights Reserved.  
a.  Rights of Way.  In granting this Franchise, Town of Odessa does not waive any rights which it now has or may hereafter acquire with respect to Town rights-of-way and this Franchise shall not be construed to deprive Town of Odessa of any powers, rights or privileges which it now has or may hereafter acquire to regulate the use of and to control the Town rights-of-way covered by this Franchise.  This Franchise authorizes the use of Town rights-of-way solely for the purposes set forth in Section 1. Any other additional use by Grantee, or use of Grantee's equipment and/or facilities covered under this Franchise by others, including for telecommunication or cable communication services, is prohibited unless separately authorized and approved in writing by the Town of Odessa. The written authorization and approval by the Town of Odessa shall not be unreasonably withheld.  

b.  Franchise Fees.  Pursuant to Section 35.21.860 of the Revised Code of Washington (RCW), the Town is precluded from imposing a franchise fee on a telephone business as defined in RCW 82.16.010, except for administrative expenses or any tax authorized by RCW 35.21.865. Grantee hereby warrants that its operations as authorized under franchise are those of a telephone business as defined in RCW 82.16.010. As a result, the Town will not impose a franchise fee under the terms of this ordinance, other than as described herein.  However, the Town hereby reserves its right to impose a franchise fee on Grantee for purposes other than to recover its administrative expenses, if Grantee's operations as authorized by this franchise change so that not all uses of the franchise are those of a "telephone business" as defined in RCW 82.16.010, or, if statutory prohibitions on the imposition of such fees are removed. In either instance, the Town also reserves its right to require that Grantee obtain a separate franchise for its change in use, which franchise may include provisions intended to regulate Grantee's operations, as allowed under applicable law. Nothing contained herein shall preclude Grantee from challenging any such new fee or separate agreement under applicable Federal, State, or local laws.
4.
Revocation for Non-Compliance.  If the Grantee shall violate or fail to comply with any of the material terms, conditions, provisions, or responsibilities of this Franchise through willful or unreasonable neglect, or failure to heed or comply with any notice given the Grantee under the provisions of this Franchise, then Grantee shall forfeit all rights conferred hereunder and this Franchise may be revoked or annulled by the Town of Odessa; PROVIDED, however, that the Town of Odessa shall give ninety (90) days written notice of its intention to revoke or annul the Franchise during the period the Grantee shall have the right to cure such violation or failure to comply.

5.
Compliance with All Applicable Laws and Regulations.
All work completed by the Grantee, their agents, or other third party, in, on, over, upon, along, or across Town rights-of-way shall conform to all applicable Town, County, State, and Federal minimum standards, codes, or regulations. PROVIDED FURTHER that the Town of Odessa reserves for itself the right at any time, upon ninety (90) days written notice to Grantee, to so change, amend, modify or amplify any of the provisions or conditions herein enumerated to conform to any state statute, County regulation, state, federal or national standards, codes, or regulations relating to the public welfare, health, safety or highway regulation, as may hereafter be enacted, adopted, or promulgated.  Compliance with this Section is a material term of this Agreement.
6.
Indemnity and Hold Harmless.
    The Grantee agrees to indemnify and hold harmless the Town of Odessa as provided herein to the maximum extent possible under law.  Accordingly, the Grantee agrees for itself, its successors, and assigns to defend, indemnify and hold harmless Town of Odessa, its appointed and elected officials, and employees from and against liability for any and all claims, demands, suits, and judgments, including costs of defense thereof, for injury to persons, death, or property damage which is caused by, arises out of, or is incidental to Grantee's exercise of rights and privileges granted by this franchise.  The Grantee's obligations under this section shall include:


(a)
Indemnification for such claims whether or not they arise from the sole negligence of the Grantee, the concurrent negligence of both parties, or the negligence of one or more third parties.


(b)
The duty to promptly accept tender of defense and provide defense to the Town at the Grantee's own ex​pense.


(c)
Indemnification of claims made by the Grantee's own employees or agents.


(d)
Waiver of the Grantee's immunity under the industrial insurance provisions of Title 51 RCW, which waiver has been mutually negotiated by the parties.

(e)
It is understood that Grantee is considering attaching a portion of its System to the Division Street pedestrian bridge which crosses Crab Creek.  In this regard, and without limiting the generality of the provisions contained in this Paragraph 6, Grantee specifically assumes all risks associated with Grantee’s use of the Division Street pedestrian bridge to attach a portion of its System to, and the Town makes no representations or warranties of any kind, including without limitation representations or warranties as to the stability of said bridge, or suitability of the bridge, for Grantee’s use, and Grantee accepts the same in its present condition “AS IS”.  Any costs or expenses associated with making the bridge more stable or suitable for Grantee’s use now or in the future, shall be Grantee’s sole responsibility and in any event, Grantee’s use of said bridge shall not interfere with the bridges use as a pedestrian bridge.  
In the event it is necessary for the Town to incur attorney's fees, legal expenses, or other costs to enforce the provisions of this section, all such fees, expenses and costs shall be recoverable from the Grantee.

In the event it is determined that RCW 4.24.115 applies to this franchise agreement, the Grantee agrees to defend, hold harmless and indemnify Town of Odessa to the maximum extent permitted thereunder, and specifically for its negligence concurrent with that of Town of Odessa to the full extent of Grantee's negligence.  Grantee agrees to defend, indemnify and hold harmless the Town of Odessa for claims by Grantee's employees and agrees to waiver of its immunity under Title 51 RCW, which waiver has been mutually negotiated by the parties.

Town of Odessa shall give the Grantee timely written notice of the making of any claim or of the commencement of any such action, suit, or other proceeding covered by the indemnity in this section.  In the event any such claim arises, the Town of Odessa or any other indemnified party shall tender the defense thereof to the Grantee and the Grantee shall have the duty to defend, settle, or compromise any claims arising hereunder and the Town of Odessa shall cooperate fully therein.

Notwithstanding the above, the Town of Odessa shall have no obligation to tender a defense as a condition of the indemnity where there is a material conflict between the interests of the Grantee and Town of Odessa. 

7.
Liability Insurance.
For the purpose of securing to Town of Odessa full and complete performance of the covenants contained in Paragraph 6 next above, Grantee shall, at its own expense, upon adoption, during the term of this Franchise, furnish Town of Odessa evidence of a commercial general liability insurance policy and maintain the same in good standing with limits of at least one million dollars ($1,000,000.00) per occurrence and two million dollars ($2,000,000.00) aggregate, with Town of Odessa named as an additional insured, protecting and saving Town of Odessa harmless against liability for loss or damage for personal injury, death, or property damage occasioned by the operation of Grantee under  this Franchise. The Grantee shall, within thirty (30) days from the effective date of this Franchise, file with the Clerk of the Town of Odessa proof of continued insurance coverage, at least in the amounts required in this Section, through a Certificate of Insurance including the additional insured endorsement indicating Town of Odessa coverage required herein and a provision that said coverage may not be canceled or reduced without at least thirty (30) days notice to the Town of Odessa, filed as above provided. Such additional evidence thereof shall be furnished to Town of Odessa from time to time as it shall require. In those situations where, through the Grantee’s negligent or intentional acts or omissions, damage has occurred Grantee’s insurance shall be primary to the Town of Odessa’s insurance coverage or, in the event the Town of Odessa is self insured, any Grantee policy shall afford first dollar protection coverage for risks included in Grantee’s operations.  The insurance required under this section may be through a utility self-insurance pool under which the Grantee is insured.  


8.
Restoration of Town of Odessa Rights-of-Way. In any work which requires breaking of, or causes disturbance to the surface of Town rights-of-way subject to this Franchise for the purpose of laying, relaying, connecting, disconnecting, altering, operating and/or repairing the said system, and/or making connections to other facilities of Grantee, or its customers, now in existence or hereafter constructed, Grantee shall be governed by and conform to the general rules adopted by the officers charged with the supervision and care of such Town rights-of-way. Grantee at its own expense and with all speed shall complete the work for which the surface (and any associated sub surface improvements and/or infrastructure) has been disturbed or broken and forthwith replace the work and make good the Town right-of-way and leave the same in as good or better condition as before the work was commenced; PROVIDED, HOWEVER, that no such work shall be done prior to Grantee applying for and obtaining a permit issued by the Town or duly appointed agent and/or Engineer, subject to the provisions of Paragraph 9 next below; provided further, HOWEVER, that in cases of emergency arising out of office hours when an immediate excavation, breaking or disturbance of the surface be necessary for protection of private or public property, the same shall be reported to the Town of Odessa Public Works Department and the necessary excavation may be made upon the express condition that an application for permit be made in the manner herein provided on or before noon the following business day. Application for such a permit shall be accompanied by specifications for the restoration of the Town right-of-way to the same or better condition as it was prior to such breaking or disturbance, and such specifications and work shall be subject to inspection and approval by the Town Public Works personnel and/or Engineer. The Grantee shall pay all reasonable costs and expenses incurred in the examination, inspection, and approval of such work and restoration. Should damage to sub surface or surface infrastructure be incurred by the Grantee repairs and/or replacements shall be made to said infrastructure at no cost to the Owner and to the applicable standard including but not limited to Washington State Department of Health, Washington State Department of Ecology, Washington State Department of Transportation, and/or local adopted ordinances, standards, codes, and/or provisions in force at the time of the damage.
The Town of Odessa may at any time do, order or have done any and all work that they consider necessary to safeguard and/or restore any such Town right-of-way left by Grantee, its agents, or other third party, in a condition dangerous to life or property, or unsatisfactorily restored to as good a condition as they were in before any work was done, and Grantee, upon presentation of an itemized bill shall pay to the Town of Odessa all costs of such work. If suit is brought upon the Grantee's failure to pay for repair or restoration, and if judgment in such a suit is entered in favor of Town of Odessa, then Grantee shall pay all of the actual costs, including interest from the date the bill was presented, disbursements, and attorney's fees and litigation related costs incurred.

9.
Permits Required.  Prior to commencement of any work on, in, over, under, across, along, or within, Town of Odessa rights-of-way, Grantee shall first file with the Town of Odessa, its Engineer and/or its designated agent, its application for permit to do such work together with plans, blue prints, sketches, cross sections, etc., in duplicate, describing the nature and extent of the work to be done, identifying the location of proposed excavations and/or trenches, and showing the position, depth and location of all lines and facilities sought to be constructed, installed, erected, laid, altered, repaired, or removed at that time, showing their position to existing Town rights-of-way, along with specifications for the restoration of the Town rights-of-way. The System and facilities shall be laid in substantial conformity with said plans, except in instances in which deviation or change may be required by the Town of Odessa, its Engineer and/or its designated agent. No such work or construction shall be commenced without the Grantee first securing a written permit from the Town of Odessa, its Engineer, and/or its designated agent, including approval endorsed on one set of plans returned to the Grantee. All permits for the construction, installation, operation, maintenance, alteration, repair or relocation of said System and facilities shall be applied for and given in the name of the Grantee. The Grantee shall remain responsible and liable whether the work is done by the Grantee, its contractors, or by third parties. All lines and facilities shall be installed and maintained at such location and position as approved by the Town of Odessa, its Engineer, and/or its designated agent through the permit process so as to least interfere with maintenance and improvement of the Town right-of-way, free and safe passage of traffic, existing and planned utilities, and in accordance with all federal, state and local laws and regulations, conditions of this Franchise, and all other applicable Industry and Town requirements and standards regulating such construction and maintenance. All work shall remain subject to inspection and approval by the Town of Odessa, its Engineer, and/or its designated agent. Grantee shall pay permit fees and all actual costs and expenses incurred in the examination, inspections and approval of such work on account of granting said permits. If determined necessary by the Town of Odessa, its Engineer, and/or its designated agent, the Grantee may be required to post a bond prior to the issuance of any permit as specified in Provision Number 10 next below.

10.
Restoration and Performance Bonds. Town of Odessa reserves the right to require a Restoration and/or Performance Bond in a sum sufficient to guarantee to Town of Odessa that Town rights-of-way shall be restored to the same condition as it was prior to the Grantee completing work as proposed through the permit process, as determined by the Town of Odessa Engineer. Said bonds shall be in amounts and for periods that the Town of Odessa, in its sole discretion, reasonably deems necessary and prudent based on its consideration of the extent and nature of the proposed activity and work, public safety, potential damage, potential liability, and/or potential expense to the Town of Odessa. The Bonds shall equal at least 115 percent of the estimated cost of restoration required as a result of the work proposed to be completed on the Grantees System and facilities. The estimated cost of restoration shall be determined by the Town of Odessa Engineer based on the nature and extent of the work proposed through the permit process, subject to approval by the Council of the Town of Odessa. Each bond shall remain in force until 60 days after substantial completion of the work, as determined by the Town of Odessa Engineer, including restoration of all Town rights-of-way affected by the work. The restoration bond shall guarantee, to the satisfaction of the Council of the Town of Odessa, timely completion of restoration; restoration in compliance with applicable plans, permits, technical codes, and standards; proper restoration of Town rights-of-way as specified by the Town of Odessa; and restoration of any other property affected by the work.


11.
Interference with Existing Facilities.  All construction or installation of the  Grantee’s System, operation, service, repair, maintenance, relocation, or removal of the same, performed on, in, over, under, across, along, or within the Town of Odessa rights-of-way subject to this Franchise shall be done in such a manner as not to interfere with the construction, operation, and maintenance of other public or private utilities, drains, drainage ditches, drainage structures, irrigation ditches and structures, located therein,  or with the construction, maintenance, alteration, or improvement of Town roads, bridges, drainage structures, drainage ditches, or other facilities located within Town rights-of-way.  
Grantee’s facilities/infrastructure shall be installed at such locations and depths so as to not interfere with any existing or reasonably foreseeable infrastructure improvements or facilities of the Town. In the event Grantee’s fiber is installed in locations or depths which interfere with Town’s infrastructure improvements or facilities, the Grantee shall relocate at Grantee’s expense.   
12.
Minimum Interference with Public Travel – Grantee Liable for Damages. All work done under this Franchise shall be done in a thorough and workmanlike manner. In the operation, maintenance, alteration, repair, or construction of overhead or underground lines or other system facilities, and the opening of trenches, or the tunneling under Town rights-of-way, Grantee shall perform such work, and leave such trenches, excavations, ditches, tunnels, and work areas in such a way as to interfere as little as possible with public travel and shall take all due and necessary precautions to guard the same, so that damage or other injury shall not occur or arise by reason of such work. The Grantee, their agents, or other third parties performing work shall be responsible to provide proper signing, barricades, flashing lights, or other methods necessary to warn of obstructions or other dangers to the public. Where any of such trenches, excavations, ditches or tunnels are allowed to be left open at night, Grantee shall be responsible to place warning lights and barricades to warn of the dangers.  Traffic controls and warning devices for all work shall conform to the most current and applicable “Manual on Uniform Traffic Control Devices for Streets and Highways” (MUTCD) and modifications thereto. Grantee shall be liable for any injury to person or persons or damage to property sustained through its carelessness or neglect, or through any failure or neglect to properly guard or give warning of any potential danger, trenches, excavations, ditches or tunnels dug or maintained by the Grantee, their agents, or other third parties.

13.
Town of Odessa May Change and Improve Roads without Liability.  If at any time Town of Odessa shall improve or change any Town rights-of-way subject to this Franchise by grading or regrading, paving the same, changing the grade, widening, altering, changing, blasting, repairing or relocating the same or by construction or reconstruction of roads, bridges and appurtenant drainage facilities, upon ninety (90) days written notice from the Town of Odessa Engineer, Grantee shall, at no expense to the Town, change with all convenient speed the location or readjust the depth or height  of its System, including all appurtenant facilities and service lines connecting its System to users so that the same shall not interfere with such Town work and so that all such System and facilities shall conform to such new grades or routes as may be established. Town of Odessa shall in no wise be held liable for any damages to Grantee that may occur by reason of any of the Town’s improvements, changes, or work above enumerated. All work performed by Grantee under this section shall be under the direction, approval and shall pass the inspection of the Town of Odessa Engineer. Grantee shall pay all reasonable costs and expenses incurred in the examination, inspection and approval of such work.

14.
Buried Fiber in Right of Way.
The Grantees use of buried fiber for construction under Town of Odessa rights-of-way shall be limited to those that are in conformance with sound engineering practices that promote public safety.  All buried fiber shall be placed and maintained inside said Town rights-of-way, in such positions and at such points as approved by the Town of Odessa, its Engineer or its designated agent. Grantee’s buried facilities shall provide a minimum clearance in accordance with the standards set forth in the applicable “Washington State Construction Code.” Whenever Grantee shall discontinue the use of any fiber or facility wholly owned by Grantee it shall immediately remove such unused fiber or facility from said rights of way or abandon said facilities in place at the discretion of the Town of Odessa, its Engineer, or its designated agent. The work of constructing, installing, removing, and the relocation of any and all fibers, wires, or appurtenances, shall be done at the expense of the Grantee.  Grantee’s work, its System and facilities shall not interfere with traffic upon or along any of said Town rights-of-way, and said construction and work shall be to the entire satisfaction of the Town of Odessa, its Engineer or its designated agent, and none of such construction or work shall be undertaken or carried on without the Grantee first obtaining permits therefore from the Town of Odessa, its Engineer, or its designated agent. 

15.
Tree Trimming.
The Grantee shall have the ability to cut or remove vegetation, on, or hanging over any Town of Odessa right-of-way consistent with the provisions of RCW 64.12.035 as it presently exists or may be hereinafter amended. PROVIDED THAT the Grantee shall first apply for and obtain a permit from the Town of Odessa Engineer prior to completion of any planned and scheduled tree trimming projects. The Grantee shall be responsible for debris removal caused by its trimming activities.  If such debris is not removed within twenty-four (24) hours, the Town of Odessa may, at its sole discretion, remove such debris and charge the Grantee for the cost of removal and disposal.

16.
Reference, Monuments and Markers.  Before any work is performed under this Franchise which may affect any existing monuments or markers of any nature relating to subdivisions, plats, roads and all other surveys, Grantee shall reference all such monuments and markers. The reference points shall be located so that they will not be disturbed during the Grantee’s operations under this Franchise. The method of referencing these monuments or other points to be referenced shall be approved by the Town of Odessa Engineer. The replacement of all such monuments or markers disturbed during construction shall be made as expeditiously as conditions permit, and as directed by the Town of Odessa Engineer. The costs of monuments or other markers lost, destroyed or disturbed and the expense of replacement by approved monuments shall be borne by the Grantee.


17.
Vacation of Town of Odessa Roads - Alternative Route.  If at any time Town of Odessa shall vacate any Town right-of-way which is subject to rights granted by this Franchise, the Grantee may request that an easement be reserved in favor of the Grantee for its System installed prior to the vacation. HOWEVER, if said vacation shall be for the purpose of acquiring the fee or other property interest in said right of way for the use of Town of Odessa, in either its proprietary or governmental capacity, then the Council of Town of Odessa at its option by giving ninety (90) days written notice to Grantee and after granting an alternate route, may terminate this Franchise with reference to such Town rights-of-way so vacated and said Town of Odessa shall not be liable for any damage or loss to the Grantee by reason of such termination.  
18.
Maps and Records to be filed. One year after the effective date of this Franchise, and if changed thereafter, Grantee shall provide an electronic map to the Town of Odessa Engineer’s Office, showing the location of Grantee’s facilities within the Town Right-of-way.  The electronic Map shall be in an AutoCAD or GIS format and shall be tied to either section Corners or street intersections.  If an electronic map is deemed a hardship by the Town of Odessa Engineer on Grantee, the Town of Odessa will accept a paper copy of a map at a scale determined acceptable to the Town of Odessa Engineer. 

19.
New construction, System Expansion, and Upgrades. As a condition of granting this Franchise, the Council of Town of Odessa require that the Grantee develop and maintain its own standard procedures, as may be approved by the Town Engineer, to contact and provide reasonable advance notification of any proposed new construction, expansion, or system upgrade. The Grantee shall make a good faith effort to work with the property owners' requests regarding impacts to adjoining property, and privately owned facilities located within Town rights-of-way. PROVIDED FURTHER that compliance by the Grantee with the provisions of this section shall in no way be interpreted to release the Grantee from adhering to other Local, State, or Federal plans, ordinance, regulations, and/or required process regarding the construction, expansion, or upgrade of System facilities. The Grantee shall file an application for such construction or upgrade, along with a SEPA checklist and/or other required documentation, with the Town Engineer and Directors of Public Works and Planning, who shall determine if the proposed project is consistent with Local, State, and Federal plans, ordinances and regulations, or if public notification, public hearing and receipt of public comment is required prior to the issuance of a permit. See Paragraph 5 above.


20.
Environmental Obligations.  Grantee shall comply with all environmental protection laws, rules, recommendations, and regulations of the United States and the State of Washington, and their various subdivisions and agencies as they presently exist or may hereafter be enacted, promulgated, or amended. In removing or modifying Grantee’s system and facilities as provided in this Franchise, Grantee shall also remove all residues of Hazardous Substances in compliance with applicable environmental clean-up standards related thereto. Grantee shall indemnify and hold Town of Odessa harmless from any and all damages arising, or which may arise, or be caused by, or result from the failure of Grantee fully to comply with any such laws, rules, recommendations, or regulations, whether or not Grantee’s acts or activities were intentional or unintentional.  Grantee shall further indemnify the Town of Odessa against all losses, costs, and expenses, including legal expenses, which the Town may incur as a result of the requirement of any government or governmental subdivision or agency to clean and/or remove any pollution caused or permitted by Grantee, whether said requirement is during the term of this Franchise or subsequent to its termination.

21.
Abandonment: In the event the Grantee desires to abandon its facilities in place, and said abandonment is approved by Town of Odessa, those facilities abandoned shall be treated at the expense of the Grantee, so as to render them completely safe and purged of hazardous materials. The Grantee shall be responsible for undertaking any environmental review required by the abandonment of such facilities, and for the payment of any costs of conducting such environmental review. The Grantee its successors and assigns shall remain liable for the removal of said abandoned facilities if ever determined necessary by Town of Odessa. Said removal shall adhere to the provisions of this Franchise, and shall be removed at the Town’s convenience and done in a manner so as not to interfere with Town projects. The Grantee, their successors and assigns shall be liable for all costs to remove such abandoned facilities.

22.
Locates - One Call System.
Pursuant to RCW 19.122, Grantee is responsible for becoming familiar with, and understanding, the provisions of Washington’s One Call statutes.  Grantee shall comply with the terms and conditions set forth in the One-Call statutes.

23.
Recovery of Costs.
Nothing herein shall preclude Town of Odessa from recovering all actual costs of, and expense necessarily incurred by the Town in the examination, inspection, and approval of all plans and specifications for, and all details of construction and maintenance of, all facilities involved herein as necessary to insure public safety, conformity with the integrity of the Town roads, traffic flow, and other public and private utilities located within the Town Right-of-Way. Grantee shall also reimburse any direct and indirect costs reasonably incurred by Town of Odessa in responding to emergencies involving Grantee’s facilities.  

25.
Expenses.  All expenses incurred by the Town of Odessa in connection with the granting of and administration of this franchise, including legal expenses, engineering expenses, expenses in connection with the posting and publishing of any notice of a hearing required by statute for the grant of this franchise shall be paid by the applicant within thirty days of billing.  
26.
Assignment.  This agreement may not be assigned or transferred without the written approval of the Town of Odessa, which approval shall not be unreasonably withheld or delayed, except that the Grantee may freely assign this Franchise in whole or part to a parent, subsidiary, or affiliated corporation or as part of any corporate financing, reorganization or refinancing.   In the case of transfer or assignment as security by mortgage or other security instrument in whole or in part to secure indebtedness, such consent shall not be required unless and until the secured party elects to realize upon the collateral.  The Grantee shall provide prompt, written notice to the Town of any such assignment.
27.
Provisions Binding. All provisions, conditions, regulations and requirements herein contained shall be binding upon the successors and assigns of the Grantee, and all privileges as well as all obligations and liabilities of the Grantee shall inure to its successors and assigns equally as if they were specifically mentioned wherever the Grantee is mentioned.

 28.
Severability.

If any section, sentence, clause or phrase of this Franchise should be held to be invalid or unconstitutional by a court of competent jurisdiction, such invalidity or unconstitutionality shall not affect the validity or constitutionality of any other section, sentence, clause or phrase of this Franchise.  


29.
Acceptance.  The Grantee shall, within thirty (30) days from receipt of a copy of this Ordinance, file with the Town Council of Town of Odessa, Washington, its signed notarized acceptance of the terms and conditions as set forth in this Franchise.
	DATED at ODESSA, WASHINGTON this ________ day of ___________________, 2022

	
	
	

	Attest:
	
	TOWN OF ODESSA

	
	
	

	
	
	

	Meri Jane Bohn, Town Clerk
	
	William Crossley, Mayor

	
	
	

	Approved as to Form:
	
	

	
	
	

	
	
	

	Mark DeWulf, Town Attorney
	
	


ACCEPTANCE
The Grantee, Intermountain Infrastructure Group, LLC, [IIG], a California Limited Liability Company, hereinbefore referred to, for itself, and for its successors and assigns, does accept all of the terms and conditions of the foregoing franchise. 

DATED: this ____________ day of _________________________, 2022.
________________________________
_________________________
____________
Signature of Authorized Representative
Name Printed



Title

STATE OF CALIFORNIA
)



)
ss

COUNTY OF  _________________
)


On this day personally appeared before me ____________________________, to me known to be the___________________________ of ________________________________ that executed the

foregoing instrument, and acknowledged the said instrument to be the free and voluntary act and deed of said corporation, for the uses and purposes therein mentioned, and on oath stated that he/she was authorized to execute said instrument.

GIVEN my hand and official seal this __________ day of _________________________, 2022.

________________________________

________________________________

(Typed/printed name of notary)

Notary Public in and for the State of ________________
My commission expires____________________
EXHIBIT "A" 
(To the Intermountain Infrastucture Group LLC Franchise Agreement)
Description of the Franchise Rights of Way

That portion of the Town of Odessa rights-of-way lying within the Boundaries of the Town of Odessa, Washington, and specifically highlighted in the following aerial photo:
[image: image1.emf]
1

