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Roman Law Reading Group - Reading List
INTRODUCTION TO THIS READING LIST
This reading list provides structure to the operations of the Reading Group. It is a work in progress. It will be updated from time to time. This reading list is divided into Topics. Each deals with aspects of Roman Law. Each time we meet, we will aim to deal with one Topic.

THE READINGS FOR EACH TOPIC

The readings for each Topic are divided into:

· Core Readings – which form the basis of discussion at the meetings. They are listed in the order in which it is thought convenient to read them. It is assumed that attendees will have digested the Core Readings prior to the meeting;

· Extended Readings – for those who wish to extend their engagement with the Topic; and
· Archives – that are not intended to be discussed at the meetings. This is simply a spot to park relevant readings that may come in handy should anyone wish to explore a Topic further in their own time. 

TOOLKIT

Certain documents will come in handy throughout the Topics, and they may form part of a Roman Law “Toolkit”, namely:
· Basic chronology, by Prof Jeffrey Hackney of the University of Oxford; 
· Glossary, taken from Barry Nicholas’ Book (discussed further below);
· Justinian’s Institutional Scheme, by Justice A Emmett; and
· Overview of Roman formulary pleadings, by B Goodyear.

THE PRIMARY TEXTS
Much of the joy of studying Roman Law will come from reading and discussing the text of:

· Gaius’ Institutes (“G”), which was a textbook for students of Roman Law, written by a Roman teacher, lawyer, and jurist, named Gaius (circa AD 161);

· Justinian’s Digest (“D”), which was commissioned by the then Emperor of Rome, Justinian, and published in AD 533. It is an anthology – a compilation of excerpts from the works of classical jurists. It can be loosely thought of as a legal encyclopaedia. The Digest is a more comprehensive survey of the law than Justinian’s Institutes (discussed next bullet point). The Digest is arranged into Books, Titles, Fragments and Sections (with introductory “principium”); and
· Justinian’s Institutes (“J”), which were also commissioned by Justinian, but as the official elementary textbook on the law as it stood circa AD 533. It was prepared because the Digest was too daunting and unmanageable for students of the law. Justinian’s Institutes drew heavily on Gaius’ earlier Institutes.
These primary texts were written in Latin, but have been translated into English. Relevant excerpts will be provided. The preferred versions of:

· Justinian’s Digest include Theodor Mommsen's Latin text of 1878, which was translated into English by a team assembled under the legal scholar Alan Watson (and published in 1985); and
· Gaius’ Institutes include the Latin text of Seckel and Kuebler translated into English by W.M. Gordon and O.F. Robinson (and published in 1988).

INTRODUCTORY BOOKS
Readings for the course will be provided. However, if you are interested in purchasing a good introductory book to the world of Roman Law, do consider:

· Barry Nicholas, An Introduction to Roman Law (Oxford University Press, 1962, reprinted 2010) (referred to below as “Barry Nicholas’ Book”)
· Paul du Plessis, Borkowski’s Textbook on Roman Law (Oxford University Press, 2015, 5th ed.) (referred to below as “Paul du Plessis’ Book”). There is an associated website with trustworthy material here: http://global.oup.com/uk/orc/law/roman/borkowski5e/ 
· W.W. Buckland and Arnold D. McNair, Roman Law and Common Law (CUP, 1952, 2nd ed.) (referred to below as “Buckland and McNair”)
OTHER RESOURCES ONLINE
Visit http://iuscivile.com/ and http://guides.lib.uchicago.edu/c.php?g=297348&p=1984901 
TOPIC 1
INTRODUCTION, CHRONOLOGY & SOURCES OF LAW
General themes:

· Why study Roman Law?

· Basic chronology and periods of the Roman constitutional order – Monarchy, Republic, and the Empire.
· Sources of Roman law – statutes; edicts; & interpretations of the jurists (“interpretatio”).
· The main surviving sources of law – Justinian’s Digest and Institutes (AD 533) and Gaius’ Institutes (AD 161).
Core readings (in the order in which they should be read):

1. Justice Emmett, “Introduction to Roman Law” in Bar News (Winter, 2008).
2. Barry Nicholas’ Book, Part I, Sections I, II, and III.
Extended readings (for those wishing to extend their knowledge of the Topic):

· Buckland and McNair, Chapter 1.

· Prof Ernst, Reflections on Barry Nicholas’ Book.
· Paul Du Plessis’ Book, pages 1 to 62.
Archives:

· Alan Watson’s translation, The Digest of Justinian: Volume 1, preface.

· E.M. Tappan, The Story of the Roman People (George G. Harrap & Co Ltd, 1912).
· Peter Stein, Roman Law in European History (CUP, 1999).
· Wolfgang Kaiser, ‘Justinian and the Corpus Iuris Civilis’ in David Johnston (ed), The Cambridge Companion to Roman Law.
· James Lee, “Confusio: Reference to Roman Law in the House of Lords and the Development of English Private Law” (2009) 5 Roman Legal Tradition, pages 24 to 66.
· Justice Emmett, “Roman Law and Equity: Some Parallels” (2014) 38 Australian Bar Review 95.
· A M Honore, “Legal Reasoning in Rome and Today” (1973) 4 Cambrian Law Review 58.
· Peter G. Stein, “Roman Law, Common Law, and Civil Law”, 66 Tulane Law Review 1591 (1991-1992).
· Peter G. Stein, The influence of Roman Law on the common law (1994)
~
Meetings to discuss Topic 1 have been held on: 19 December 2017; 2 February 2019; 5 September 2020; 10 October 2020.
TOPIC 2
STATUS, SLAVES, & THE ROMAN FAMILY 
 General themes:

· Introduction to status.

· The legal position of slaves.

· The Roman family structure: the paterfamilias and his household.

Core readings (in the order in which they should be read):
1. Paul Du Plessis’ Book, Section 4.2.
2. Paul Du Plessis’ Book, Section 4.3.4 to 4.3.5.
3. Paul Du Plessis’ Book, Section 5.1 to Section 5.1.2.5.
Extended readings (for those wishing to extend their knowledge of the Topic):
· Barry Nicholas’ Book, pages 64 to 80.
· Buckland and McNair, pages 25 to 31.
Archives:

· William Buckland, The Roman Law of Slavery (CUP, 2010).
· Marcus Sidonis Falx (with Jerry Toner), How to Manage your Slaves (Profile Books Ltd, 2015).
· Lord Rodger, “A Very Good Reason for Buying a Slave Woman?” (2007) 123 Law Quarterly Review 446.
~

Meetings to discuss Topic 2 have been held on: 3 March 2018; 23 February 2019.
TOPIC 3
ROMAN LITIGATION

General themes:

· How did one person sue another?

· The legis actiones; formulary system; cognitio extraordinaire.

· No doctrine of precedent?

Core readings (in the order in which they should be read):

1. Paul du Plessis’ Book, Chapter 3.
2. G.IV.39 to G.IV.44 (on the components of the formula).
3. Apand Pty Ltd v Kettle Chip Co Pty Ltd (No 2) (1999) 88 FCR 568 at [157]-[158].

Extended readings (for those wishing to extend their knowledge of the Topic):
· G A Harrer, “Precedent in Roman Law” (1922) 19(1) Studies in Philology, pages 52-63.
· G.IV.12 to G.IV.29 (on the legis actiones).

· Buckland and McNair, Chapter XII.

· Ernest Metzger, “An Outline of Roman Civil Procedure” (2013) 9 Roman Legal Tradition, pages 1 to 30.
· Albert Kocourek, “The Formula Procedure of Roman Law” (1922) Virginia Law Review Vol. 8, No. 6, pages 434 to 444.

· James Gordley, “The Method of the Roman Jurists” (2013) 87 Tulane Law Review 933.

Archives:
· Ernest Metzger, A New Outline of the Roman Civil Trial (Oxford University Press, 1997).
· Ernest Metzger, Litigation in Roman Law (Oxford University Press, 2005).
~

Meetings to discuss Topic 3 have been held on: 7 April 2018; 28 April 2019.
TOPIC 4
TAXONOMY & THE LAW OF OBLIGATIONS
General themes:

· What is taxonomy, and what use is it?

· The Roman conceptual framework.
· What is an obligation?
Core readings (in the order in which they should be read):

1. G.1.1 to G.1.8 (fragments 1 to 7 relate to Topics 1 and 2, and are included for completeness. For this Topic, we are concerned with fragment 8: “All our law is about persons, things or actions. We turn to persons first.”).
2. J.1.2.12: “The whole of the law which we observe relates either to persons, or to things, or to actions. And first let us speak of persons: for it is useless to know the law without knowing the persons for whose sake it was established.”
3. Barry Nicholas’ Book, page 60 only.

4. J Edelman and E Bant, Unjust Enrichment (Hart Publishing, 2016, 2nd ed.) Chapter 2, Part III “Taxonomy”, pages 15 to 19.

5. J.3.13.
6. Birks, The Roman Law of Obligations, Chapter 1, pages 1 to 11 only.
Extended readings (for those wishing to extend their knowledge of the Topic):
· Rob Stevens, Torts and Rights (Oxford University Press, 2007), Chapter 13 (“Classification”). 

· Paul du Plessis’ Book, Section 9.1.1 to 9.1.2.3 (with a focus on Diagram 9.l).

· Barry Nicholas’ Book, pages 158 to 159.

· Buckland and McNair, pages 193 to 196.
· Zimmermann, The Law of Obligations, Chapter 1.
Archives:

· Birks, “The Concept of a Civil Wrong” in D G Owen, Philosophical Foundations of Tort Law (Oxford University Press, 1995).
· Birks, ‘Definition and Division: A Meditation on Institutes 3.13’.
· Stephen A Smith, “Rights, Remedies, and Causes of Action” in Structure and Justification in Private Law: Essays for Peter Birks, C. Rickett, R. Grantham, eds. pp. 405-421 (Hart Publishing, 2008).
· Nicholas McBride, Stephen A Smith on Duties and Liabilities, University of Cambridge Faculty of Law Research Paper No. 62/2015.
· Peter G. Watts, Taxonomy in Private Law — Furor in Text and Subtext.
· Rob Stevens, Rights and Other Things.
~

Meetings to discuss Topic 4 have been held on: 30 June 2019.
TOPIC 5
IN REM VERSUS IN PERSONAM
General themes:

· What does in rem mean?

· What does in personam mean?

· What is the difference between the phrases in rem and in personam in the context of rights, actions, or remedies?

Core readings (in the order in which they should be read):

1. Barry Nicholas’ Book, pages 99 to 103 (up to, but not including, “Contract and conveyance”).
2. Birks, The Roman Law of Obligations, Chapter 1, starting from the bottom of page 11 (“The difference between rights in rem and in personam”), to halfway down page 15.
3. N McBride, “Vindicatio – The Missing Remedy?” (2016) 28 Singapore Academy of Law Journal 1052, only up to page 1073 (“VI Historical Appendix” need not be read). 
Extended readings (for those wishing to extend their knowledge of the Topic):

· TC Williams, “The Terms Real and Personal in English Law” (1888) 4 Law Quarterly Review 394.

· Zhu v Treasurer (NSW) (2004) 218 CLR 530 at [122] to [125].

Archives:

· WW Buckland, “Cause of Action: English and Roman” (1943) 1 Seminar 3.

~
Meetings to discuss Topic 5 have been held on: 28 July 2019.
TOPIC 6
FURTUM – PART I (PRIMARY SOURCES – GAIUS’ INSTITUTES – circa AD 161)

General themes:

· What did Gaius say about the delict of furtum?

· What was the mischief that the delict of furtum sought to address?
· What were the elements of furtum?

· What were the different types of furtum?

Core reading:

Gaius’ view on furtum
· G.3.182 to G.3.209

~
Meetings to discuss Topic 6 have been held on: 8 September 2019.
TOPIC 7
FURTUM – PART II (PRIMARY SOURCES – JUSTINIAN’S WORKS – AD 533)

General themes:

· What did Justinian, and the jurists he cited, say about the delict of furtum?

· How did the delict of furtum change from Gaius’ time (AD 161) to that of Justinian (AD 533), and what does this tell us about changes in Roman Society and attitudes therein?

Core readings (in the order in which they should be read):

Justinian’s view on furtum (I have inserted the first few words of each passage, to help you find it)
· D.1.1.1.pr (“A law student …”) 


[etymology]
· D.47.2.1.pr to .3 (“Theft, says Labeo”). 

[definition]
· D.47.2.10 (“A person who has …”) 

[standing]
· D.47.2.12 (“And so a fuller …”) 

[standing]
· D.47.2.14.13 (“If a son-in-power be stolen …”) 
[sons-in-power]
· D.47.2.16 (“That a head of household …”) 
[sons-in-power]
· D.47.2.17.pr (“Our slaves and sons-in-power …”)
[those in power]
· D.47.2.21.9 (“If two or more …”)

[acting in concert]
· D.47.2.36.pr to .1 (“One who persuades …’)
[aiding and abetting]
· D.47.2.37 (“If, when my tame peacock …”) 
[The Tame Peacock]
· D.47.2.40 (“A man who takes horses …”) 
[The Borrowed Horse]
· D.47.2.52.19 (“No one commits theft …”)
[the act involved]
· D.47.2.52.20 (“If someone drove off …”)

[The Filched Pedigree]
· D.47.2.67.2 (“The older jurists held …”) 

[The Mules]
· D.47.2.88 (“A creditor has the action …”)
[lack of consent – or not] 

· J.4.1.8 (“There is no theft if …”)


[The Loyal Slave]

Extended readings (for those wishing to extend their knowledge of the Topic):

· J.4.1 to J.4.2

~
Meetings to discuss Topic 7 have been held on: 3 November 2019.
TOPIC 8
FURTUM – PART III (THE SECONDARY SOURCES)

General themes:

· What do Roman Law Scholars say about the delict of furtum?
Core reading:

· Birks, The Roman Law of Obligations, Chapter 7.
Extended readings (for those wishing to extend their knowledge of the Topic):

· Barry Nicholas’ Book, pages 207 to 211.
· Buckland and McNair, Chapters X and XI.
· Paul Du Plessis’ Book, Section 10.3.

· Ernest Metzger (ed), A Companion to Justinian’s Institutes, commentary on J.4.1 to J.4.2.
Archives:

· John W Cairns, “English Torts and Roman Delicts: The Correspondence of James Muirhead and Frederick Pollock” (2013) 87 Tulane Law Review 867.
~
Meetings to discuss Topic 8 have been held on: 14 December 2019.
TOPIC 9
INIURIA – PART I (OVERVIEW)
General themes:

· What is iniuria?
· What are the elements of iniuria?

· The development of iniuria over time.

· Why did the Romans recognise such a wrong?
· Does English law recognise a wrong of iniuria or something similar?
Core readings (in the order in which they should be read):
1. Barry Nicholas’ Book, pages 215 to 217.
2. Paul Du Plessis’ Book, Section 10.4.
3. J.4.4 (“Contempt”).
4. Ernest Metzger (ed.), A Companion to Justinian's Institutes - on J.4.4 [this explains core reading 3].
5. Eric Descheemaeker and Helen Scott, Iniuria and the Common Law, which is Chapter 1 in the book of the same title (Hart Publishing, 2013).
Extended readings (for those wishing to extend their knowledge of the Topic):

· G.3.220 to .225.

· David Ibbestson, “Iniuria, Roman and English”, being Chapter 2 in Eric Descheemaeker and Helen Scott (eds.), Iniuria and the Common Law (Hart Publishing, 2013).
· Birks, The Roman Law of Obligations, Chapter 10.
Archives:

· Buckland and McNair, pages 378 to 383.
· Kenneth S. Abraham & G. Edward White, The Puzzle of the Dignitary Torts.

· Jacob Giltaij, The Lex Cornelia De Iniuriis and “Hyperlinks” in Roman Law.
· Melius de Villiers, The Roman Law of Defamation.
~
Meetings to discuss Topic 9 have been held on: 27 February 2021.
TOPIC 10
INIURIA – PART II (DISSIMULATIO)
General themes:

· What is the concept of dissimulation and how did it operate?

· Do you agree with it?

· Are there parallels in the English common law?

Core readings (in the order in which they should be read):
1. State of New South Wales v Wraydeh [2019] NSWCA 192 at [42]-[44] per Emmett AJA.
2. Birks, The Roman Law of Obligations, page 243, section 9.i “Recollections in tranquillity”.
3. Paul Mitchell, “Dissimulatio”, being Chapter 5 in Eric Descheemaeker and Helen Scott (eds.), Iniuria and the Common Law (Hart Publishing, 2013).
~
Meetings to discuss Topic 10 have been held on: 20 March 2021.
THE COLOSSEUM
This section contains books, podcasts, and other special interest items that relate to the world of Rome, in which you may find yourself interested. If you come across anything to add to these lists, please let me know.

Books
· Marcus Tullius Cicero, translated and with an introduction by Philip Freeman, How to Grow Old - Ancient Wisdom for the Second Half of Life (Princeton University Press)
· David Winner, Al Dente: Madness, Beauty and the Food of Rome (Simon & Schuster UK, 2013) 

· Eleonora Galasso, As the Romans Do: Authentic and reinvented recipes from the Eternal City (Mitchell Beazley, 2016)
· Philip Matysaz, 24 Hours in Ancient Rome: A Day in the Life of the People Who Lived There (2017, Michael O’Mara Books Limited)

· Laurent Waelkens, Amne Adverso: Roman Legal Heritage in European Culture (2015, Leuven University Press)

Podcasts

· http://thehistoryofrome.com/episodes/ (a comprehensive, and award winning, survey of the history of Rome)
· http://www.bbc.co.uk/programmes/b082j2q2 (an episode on Justinian)

· http://www.bbc.co.uk/programmes/b09xnl51 (an episode on Slavery)
Other

· https://lingualatina.dk/wp/ (teach yourself Latin)
· https://lrc.la.utexas.edu/eieol/latol (a helpful introduction to the Latin language)

· https://theancienthome.com/collections/ancient-roman-furniture-and-decor (reproduction ancient Roman wares)
· https://qz.com/quartzy/1372506/posca/ (an article concerning the Ancient Roman version of an energy drink – with the recipe included)
· https://tavolamediterranea.com/category/ancient-recipes/ (ancient recipes)
BENJAMIN GOODYEAR
MEMBERSHIP ROLL
Past and present members of the Roman Law Reading Group include:
· ATWELL-HARRIS, Dominic

· AYRES, Glyn

· BAO, Edmund

· BARTLETT, William

· GODDARD, Lyndon

· GOODYEAR, Benjamin (Founder, Sydney Chapter)

· HANNA, William
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· MACDONALD, Taylor 
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· MARIADASSOU, Meena

· MORGAN, Ben

· MURRAY, Sam

· NGUYEN, Annelise,

· NOBLE, Declan

· O’NEIL, Dan

· PAOLETTI, Marco

· RIGBY, Mala

· ROBERTS, Claire
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· WANG, Julia (Founder, Melbourne Chapter)
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