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‘ J
WORCESTER, ss. SUPERIOR COURT DEPT.

CIVIL ACTIOIT'I NO.: 2385-cv-01359-B
|
DAVRON EQUIPMENT, LLC, I
Plaintiff, | { _
V. i
FEEDBACK EARTH, INC., | ’
Defendant #
.
!

ANSWER. AFFIRMATIVE DEFENSES, AND COUNTERCLAIM OF

DEFENDANT FEEDBACK EARTH, mlrc
Defendant / Plaintiff-in-Counterclaim FeedBack Earth, Inc. (‘I‘FeedBack”), by and )
through its undersigned counsel, submits the following Answer to the First Amended Verified 1_]
Complaint and Demand for Jury Trial of Plaintiff / Defendant-in-Counterclaim Davron
Equipment, LLC (“Davron”) as follows: '
PARTIES AND FACTS f
1. FeedBack admits the allegations in paragraph 1. '
2, FeedBack admits the allegations in paragraph 2. |
3. FeedBack admits the allegations in paragraph 3. |
4. The allegations in paragraph 4 relate to a series of writilllgs, the terms of which speak
for themselves. To the extent the allegations in paragraph 4 are incclmsistent with those writings,

FeedBack denies them and leaves Davron to its proof:
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5. The allegations in paragraph 5 relate to a written agrecmeht or agreements, the terms

of which speak for themselves. To the extent the allegations in paragrlaph 5 are inconsistent with
such agreement or agreements, FeedBack denies them and leaves Dav;'ron to its proof,

6. FeedBack denies the allegations in paragraph 6. F

7. FeedBack admits that it has paid Davron certain sums of r:noney for certain services
Davron performed on behalf of FeedBack. Further answering, Feedﬁack denies ?II allegations

remaining in this paragraph 7. |

8. FeedBack denies the allegations in paragraph 8. i

|

I
COUNT 1 !

(Breach of Contract — Construction Cout‘rlact)

9. TFeedBack denies the allegations in paragraph 9.

10. FeedBack restates and incorporates herein its above respclmses to paragraphs 1-9 of
the Complaint. i

11. FeedBack denies the allegations of paragraph 11. l

12. The allegations of paragraph 12 relate to a written agreérpent the terms of which
speak for themselves. To the extent the allegations in paragraph 12 aiu'e inconsistent with that
agreement, FeedBack denies them,

i
COUNT 1

(Breach of Contract — Transportation Agreemen )

13. FeedBack restates and incorporates herein its above responses to paragraphs 1-12 of

the Complaint.

14. The allegations of paragraph 14 relate to a written agreement the terms of which

speak for themselves. To the extent the allegations in paragraph 14 are inconsistent with that .

|

agreement, FeedBack denies them.
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15. The allegations of paragraph 15 relate to a written agreement the terms of which
speak for themselves. To the extent the allegations in paragraph 15 are inconsistent with that
agreement, FeedBack denies them. l

16. The allegations of paragraph 16 relate to a written agrcemfent the terms of which
speak for themselves. To the extent the allegations in paragraph 16 al:'e inconsis.tent with that
agreement, FeedBack denies them. J

17. The allegations of paragraph 17 relate to a written agreem’ent the terms of which
speak for themselves. To the extent the allegations in paragraph 17 afre inconsistc_nt with that

|

agreement, FeedBack denies them.
18. The allegations of paragraph 18 relate to a series of writlings, the terms of which
speak for themselves. To the extent the allegations in paragraph 18 !zfre inconsistent with those
writings, FeedBack denies them and leaves Davron to its proof.
19. FeedBack denies the allegations of paragraph 19. J
20. FeedBack denies the allegations of paragraph 20. | |
21. The allegations of paragraph 21 relate to a series of wri;i;ngs, the terms of which
speak for themselves. To the extent the allegations in paragraph 21, é.re inconsistent with those
writings, FeedBack denies them and leaves Davron to its proof. ‘ J
22. FeedBack admits the allegations of paragraph 22. | ;
i

23. FeedBack denies the allegations of paragraph 23.

24. FeedBack denies the allegations of paragraph 24. |

:

25. FeedBack denies the allegations of paragraph 25.
26. FeedBack is without knowledge or information sufﬁcierllt to respond to the

allegations of paragraph 26 and therefore denies the same.
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27. FeedBack denies the allegations of paragraph 27.
. |

28. FeedBack denies the allegations of paragraph 28, |
29. The allegations of paragraph 29 relate to a written agreem"ent the terms of which
speak for themselves. To the extent the allegations in paragraph 29 ar;e inconsistent with that

agreement, FeedBack denies them. 1

COUNT II1 ’
(Unjust Enrichment)

30. FeedBack restates and incorporates herein its above reschnses to paragraphs 1-29 of
the Complaint. {

31. FeedBack admits that Davron provided it some services; t!hat rendered it some
benefit. Further answering, FeedBack denies all remaining allegatiox#s of this paragraph 31.

32, FeedBacic is without knowledge or information sufﬁciem;‘. to respond to the

allegations of paragraph 32 and therefore denies the same. ,J
|

33. FeedBack denies the allegations of paragraph 33. !

34. FeedBack denies the allegations of paragraph 34. ‘ |
‘ |
COUNT IV

(Mechanics Lien)

35. FeedBack restates and incorporates herein its above responses to paragraphs 1-34 of
|
the Complaint. \

36. The allegations of paragraph 36 relate to a writing, the tﬂl.rms of which speak for
}

itself. To the extent the allegations in paragraph 36 are inconsistent lwith that writing, FeedBack

I

denies them.
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37. The allegations of paragraph 37 relate to a writing, the terms of which speak for

itself. To the extent the allegations in paragraph 37 are inconsistent with that writing, FeedBack

|
|

denies them.

38. FeedBack admits the allegations in paragraph 38.

39. Paragraph 39 calls for a legal conclusion to which no anS\Jver is required. To the

extent an answer is deemed required, FeedBack denies the allegatioﬁs!.
40. Paragraph 40 calls for a legal conclusion to which no ansx[wer is required. To the

extent an answer is deemed required, FeedBack denies the allegatioxis!.

41. FeedBack denies the allegations in paragraph 41.

42. FeedBack denies the allegations in paragraph 42, }

The remainder of Davron’s Complaint contains a Prayer for Relief and a Jury Demand,
neither of which state any factual allegations to which is answer is rleguired. To the extent an
answer is deemed required, FeedBack denies any allegations stated and denies that Davron is

entitled to any of the relief it seeks. |

¥

AFFIRMATIVE DEFENSES

Without assuming any burden of proof that it would not otherwise bear, FeedBack also
g
|

asserts the following affirmative and additional defenses:
First Affirmative Defense
The Complaint, in whole or in part, fails to state a claim upo:l‘l which relief may be

|
granted.
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Second Affirmative Defense

‘Davron’s claims are barred, in whole or in part, because Davé'(l)n materially breached each

of the contracts and agreements between the parties that are at issue.
" Third Affirmative Defense !

Davron’s claims are barred, in whole or in part by the doctn'neis of estoppel,

acquiescence, laches, and/or waiver. |

Fourth Affirmative Defense |
Davron’s claims are barred, in whole or in part, because of Daivron’s own actions,
inactions, and/or representations constitute a waiver of the claims asge’:rted therein,
Fifth Affirmative Defense |
Davron’s claims are barred, in whole or in part, by the doctrines of bad faith and unclean

hands.

Sixth Affirmative Defense

Davron’s claims are barred, in whole or in part, because Davrorll failed to mitigate its
damages, if anf.
Seventh Affirmative Defense
Davron’s alleged damages were caused in whole or in part by IDavron’s own intervening
and superseding acts and omissions. ’
Eighth Affirmative Defense
Davron is barred from obtaining relief, in whole or in part, because the services Davron

agreed to provide FeedBack Works were not in fact provided.
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FeedBack hereby gives notice that it intends to rely on such otiler and further defenses as
may become available or apparent during discovery and pretrial proceledings in this case and
hereby reserve the right to amend to assert such defenses.

WHEREFORE, having fully answered, FeedBack Earth, Inc.lf)rays that Davron’s
Complaint be dismissed with prejudice, in its entirety, and that the Co]urt assess against Davron
all costs, attorneys’ -fees, and expenses FeedBack incurred in respondi;ng to Davron’s Complaint,
and that the Court award to FeedBack all other relief to which it may; be entitled.

COUNTERCLAIM OF FEEDBACK EARTH, INC.
AS TO DAVRON EQUIPMENT, LLCr

INTRODUCTION 1

Defendant / Plaintiff-in-Counterclaim, FeedBack Earth, Inc. (“FeedBack™) brings this
Counterclaim against Plaintiff / Defendant-in-Counterclaim, Davron I:E',quipment, LLC
(“Davron™) upon a sequence of events that is all too common: busines!s hires contractor; business
pays contractor; contractor promises performance by a date certain; C([)ntractor assures business
progress is being made, notwithstanding “unforeseen™ and “unexpec:tel:d” delays; business presses
contractor, eventually independently investigating the matter; businés!s finds contractor has lied
about progress, lied about project status, lied about delivery orders, lied about sub-contractor
status and involvement, and lied about performance; business undertakes to complete project

with other, actually qualified Iand reputable, vendors; such vendors confirm that the work
contractor actually did perform was so deficient as to not only need ‘to be entirely redone but, if
left unchecked and unresolved, constituted a serious life safety concelrn and code violation that
would have left business in a far more precarious position than it could have imagined.

Such is the present situation that underlies the claims FeedBack now brings through its

Counterclaim. The work Davron performed on behalf of FeedBack lfiell generally into four (4)

7
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categories: warchouse repair and improvement; roof repair; constructiion management; and
hauling. As set forth herein, Davron’s performance of each category of wark was deficient,
untimely, fraught with error, constitutes a material breach of the applicable contract or
agreement, and is the direct and proximate cause of the significant economic damages FeedBack
has suffered.
Although FeedBack has now, finally, rectified the deficient, dlelinquent, and dangerous
work Davron started, and finally completed the work Davron agreed to perform but never began,
FeedBack’s damages still persist. However, whatever satisfaction FeedBack realized from
finally completing the work Davron failed to perform was short lived|as FeedBack learned the

tale of Davron’s deficiencies and damage is far more common as four (4) other Massachusetts

businesses have fallen victim to the same course of conduct and same deliberately deceptive
business practices described here by foolishly trusting that Davron’sl llead project manager and
authorized representative, Michael Hodgeman.

With the actions, inactions, delinquencies, and multiple material breaches of Davron
finally laid bare, FeedBack is left with little choice but to bring this Ciounterclaim for Breach of
Contract, Unjust Enrichment, Fraud, and violation of Massachusetts General Laws Chapter 93A
in order to recover the substantial damages FeedBack has incurred anld continues to incur as a
direct result of Davron’s shameful conduct. |

FACTUAL ALLEGATIONS

: |
1. FeedBack is a business located in North Grafton, Massachuseits, engaged primarily

in the business of receiving and converting food waste and discarded food into animal feed. In

doing so, FeedBack helps ensure that the value of food waste is harnessed, the need to grow
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1

|
additional crops for purposes of creating animal feed is lessened, and the creation of emission of

\
harmful Carbon Dioxide is substantially mitigated.

2. - FeedBack purchased the property at 109 Creeper Hill Road in North Grafton (the

“Property”) in or around the summer of 2021. The Property was in a state of disrepair at the time

FeedBack acquired it, requiring FeedBack to invest substantial capital in order that the Property

could be functional for its business purposes, let alone serve as a staging arca for additional

growth and development.
3. The essence of FeedBack’s business operations relies upon three (3) pillars: the

delivery of food waste that FeedBack will process; the food waste processing operations that take

place within warehouse structures located on the Property that FeedBack created, designed, and

operates using its proprietary technology and processes; and an animql feed loading, weighing,

and distribution system by which animal feed FeedBack has created is loaded into hauling trucks
which are then weighed on site at the Property before leaving the Property.

FeedBack Enters the Transportation Agreement with Davron

4. In or around October 2022, FeedBack entered into a certain “Transportation

Agreement” with Davron, pursuant to which Davron agreed to provide to FeedBack certain
hauling services according to the terms and conditions set forth in the Transportation Agreement
as well as those explicitly identified and discussed between the parties during the negotiation and

execution of the Transportation Agreement.

\
5. As akey condition of the Transportation Agreement, FeedBack informed Davron of

the critical importance of keeping confidential the confidential and groprietary information of

FeedBack which Davron would gain knowledge of while executing itF duties under the

Transportation Agreement. For instance, by entering the Transportatijon Agreement, Davron
\
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|
'
1

would gain access to FeedBack pricing, delivery schedules, seasonal. a|djustment, customer needs
and growth, and FeedBack production schedules and operations, all (j)f' which was non-public

information integral to FeedBack’s operations. '
6. FeedBack made clear to Davrqn not only the need to keep|such information

confidential but also the damage that could befall FeedBack if such iﬁ|formation were not kept

confidential.

7. Davron repeatedly acknowledged FeedBack’s concerns aer legitimate business
needs, promising not only to keep such information confidential but also to execute a Non-
Disclosure Agreement that would simply memorialize the already-established and agreed-upon
confidentiality obligations. |

8. Additionally, FeedBack and Davron discussed and agree;:l upon certain competition
and solicitation restrictions of reasonable and limited scope that are él 50 necessary to protect
FeedBack’s legitimate business interests. Davron agreed to these conditions and restrictions as
well,

9. Only after Davron’s acknowledgement of the confidentizil.'_ty and non-competition /
non-solicitation restrictions and obligations FeedBack required, and ti)nly after Davron agreed to

be bound by such restrictions, was FeedBack induced to, and thereafter entered, the

Transportation Agreement.

10. Davron performed services under the Transportation Agfeement for approximately .
one (1) year, until FeedBack terminated the Transportation Agreement for cause, as permitted by
Paragraph 8 of the Transportation Agreement. FeedBack discovered t|hat Davron had materially
breached the Transportation Agreement by, among other conduct, ovelrbilling FeedBack by

overcharging for the time and materials Davron claimed to have expél[nded in connection with its

4 |
|
|

10

\
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services rendered under the Transportation Agreement, and repeatedljlr spilling materials at a key
FeedBack customer’s location which resulted in FeedBack losing the icustomer and the roughly

$25,000 per month such customer was benefiting FeedBack. |
11. Since terminating the Transportation Agreement, FeedBack has discovered that
Davron is in material breach of the non-competition / non-solicitation obligations to which it
agreed to be bound as part of its obligations under the Transportatimll IAgreement by performing
hauling and transportation services for Bright Feeds, which companj:r Davron is indisputably
aware is the direct and only competitor of FeedBack. |
12. Davron’s material breach of the Transportation Agreem'cisnt by its violation of the

| .
non-competition and non-solicitation restrictions has been compounded by Davron’s possession

|
of a significant amount of confidential and proprietary information tihat is vital to FeedBack’s
operations while it performs services_for FeedBack’s only competitor; and that, upon information
and belief, Davron is using in its relationship with Bright Feeds to the immediate and significant
detriment and damage of FeedBack. ‘
FeedBack and Davron Enter the Roof Repair Contract

13. After entering the Transportation Agreement with Davrc;m, but while FeedBack still
considered Davron a trusted business partner, FeedBack entered a se:,ries of agreements with
Davron in April 2023 pursuant to which Davron agreed to perform s:p ecific repair work to the

roof and related areas of the warehouse buildings located on the'Proi)erty (the “Roof Repair

Contract™).

14. FeedBack agreed to pay Davron a total of approximatelylr $34,000 for Davron’s

satisfactory completion of all work under the Roof Repair Contract.

11
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15. In accordance with the Roof Repair Contract, Davron agreed to repair various
sections of the roofs of the warehouse buildings located on the Property to prevent active leaking

which was disrupting FeedBack’s operations and, in certain cases, damaging FeedBack’s

finished animal feed product to the point where it was rendered unusable.

16. FeedBack explained to Davron that the work under the Roof Repair Contract needed
to be completed as soon as possible, which Davron assured FeedBack would not be a problem
when it guaranteed FeedBack that the Roof Repair Contract work wbuld be completed by May
2023.

17. Davron materially breached the Roof Repair Contract by, among other means, failing

to begin work under the Roof Repair Contract until September 2023.(after gnaranteeing

FeedBack all work would be complete by May 2023), during which time FeedBack ipcurred
significant and ongoing operational disruptions and operational loss due to the ongoing nature of
the active leaks of which Davron was aware prior to entering the Roof Repair Contract, and by
failing to perform the work specified under the Roof Repair Contract as required and agreed-
upon.

18. Davron’s material breaches of the Roof Repair Contract.directly and proximately
caused FeedBack substantial damage and caused FeedBack to continue to suffer the
consequences of the very same leaking issues and resulting operational disruptions it entered the
Roof Repair Contract with Davron to resolve. !

FeedBack Warehouse Fires and Davron’s Retention as 2 General Contractor

19. After entering the Transportation Agreement and the Roof Repair Contract with

Davron, but before FeedBack was aware of Davron’s material breacth of both prior agreements,

and while FeedBack still considered Davron a trusted business partﬂer, FeedBack experienced

12
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two (2) devasting fires at the Property — the first on January 30, 2023' a[uxd the second on March
31, 2023 — each of which caused substantial damage to FeedBack’s féiciliﬁes and resulted in the

near-catastrophic interruption of FeedBack’s operations. |
20. The nature and extent of these damaging fires required sﬁbstantial construction
efforts to remedy, not only so FeedBack could resume normal business operations but because of
various regulations to which FeedBack is subject as administered by .lthe Massachusetts
Department of Environmental Protection as applicable to business uﬁd er the purview of the
DEP’s Solid Waste Management Program. i
21. Being familiar with Davron’s operations and construction capabilities, FeedBack
approached Davron to determine Davron’s interest in, capacity to, an:d ability to potentially assist

FeedBack in making the repairs, modifications, and improvements needed at FeedBack’s

warehouse facilities on the Property.

22. During these discussions that occurred in or about the Spinng and early-Summer of
2023, FeedBack explicitly explained to Davron the regulatory oversi'ght and permitting
requirements within which FeedBack operated and the corresponding: requirement that all
warehouse repairs and improvements needed to be completed by Auéust 2023, else FeedBack
risked losing the permits necessary for its continued operation.

23. Davron acknowledged the time constraints associated wi?:h the construction services
being discussed with FeedBack. Davron, through its authorized repr%sentativcs David Fisher
(“Fisher”) and Michael Hodgman (“Hodgman”), represented and wal"ranted to FeedBack that it
(Davron) could perform all needed services within the time constrain‘ts applicable to this project

and in accordance with all standards of quality and craftsmanship FeedBack required and as

would be customarily required for a similar project.

13
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24. Further to the parties’ discussions incorporating the construction-related services
needed to be performed at the Property and the critical need to compll‘ete all such services by
August 2023, Davron submitted to FeedBack in the Spring and earIy%—Summer of 2023 for its

.
review and acceptance a series of contracts by which Davron propose!d to perform various
construction, modification, and improvement work to FeedBack’s wa:rehouses located on the

Property (collectively, the “Construction Contract™), |

25. In explicit reliance upon Davron’s assurance that it could|complete all services under
the Construction Contract in the timeframe FeedBack required (i.c., }\ugust 2023), such
assurance being repeated to Davron several times over by its authoriz:ed representative
Hodgman, FeedBack entered the Construction Contract. l

26. Further to the parties’ discussions incorporating the constlruction-related services
needed to be performed at the Property and the critical need to complete all such services by
August 2023, on or about May 23, 2023, Davron submitted a separate “Construction
Management” Contract for FeedBack’s review and acceptance. |

27. Under this Construction Management Contract, Davron, through its authorized
representatives Fisher and Hodgman, proposed to FeedBack that, anzllolng other services:

a. Davron would procure three (3) competitive bids for all sub-contractor jobs;

b. Davron would schedule and manage all sub-contractor|work, which included
managing all related safety, inspection, quality, and spllleduling aspects of all sub-
contractor jobs;

¢. Davron would maintain a safe and clean working environment;

d. Davron would ensure all work would remain on budget;

14
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|
e. Davron would ensure all workmanship met both FeedBack’s and Davron’s
standards and expectations; and
f. Davron would ensure all required materials were available for all sub-contractors .

to continue working efficiently. ‘

28. In explicit reliance upon Davron’s assurance that it wouldl complete all services
under the Construction Management Contract, such assurance being r'cpeated to Davron several

times over by its authorized representative Hodgman, FeedBack entérled the Construction

Management Contract on or about May 24, 2023, I

1
|

the Construction Contract in the timeframe FeedBack required (i.e., A!ugust 2023) and upon

29. In explicit reliance upon Davron’s assurance that it could complete all services under

repeated assurances from Davron—specifically including but not Iin?i!ted to through its
authorized representative Hodgman—that the work under the Constrluiction Contract was
proceeding according to FeedBack’s timing requirements, after entering the Construction
Contract and throughout the Summer and Fall of 2023, FeedBack made certain representations to

the Massachusetts Department of Environmental Protection regarding|the status of Davron’s

|
construction-related work and construction management in accordance with the DEP’s
requirement for updates and timely completion of the work being performed under the

Construction Contract,

30. In explicit reliance upon Davron’s assurance that it could complete all services under
the Construction Contract in the timeframe FeedBack required (i.e., Alugust 2023) and upon
repeated assurances from Davron—specifically including but not limiled to through its
authorized rep;esentative Hodgman—that the work under the Construction Contract was

oy . | .
proceeding according to FeedBack’s timing requirements, after entering the Construction

15
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Contract and throughout the Summer and Fall of 2023, FeedBack made certain representations to
FeedBack’s insurance company investigating and providing casualty coverage for FeedBack’s
losses stemming from both warehouse fires regarding the status of Davron’s construction-related
work and construction management in accordance with the insurance company’s requirement
that it be kept apprised of all repair work related to thé wa:rehouse ﬁrjes.

31. FeedBack has paid Davron substantial sums in accordance with the Construction
Contract and the Construction Management Contract. .

32. After entering both the Construction Contract and the Construction Management
Contract, FeedBack consistently requested from Davron updates as to the status of the work to be
completed under the Construction Contract and whether the project v;fas proceeding according to
the timeline that FeedBack informed Davron prior to entering the Construction Contract was
required and that Davron represented and warranted it would meet,

33. Davron, most often through its authorized representative Hodg;man, repeatedly
assured FeedBack that all Construction Contract work was on schedule, that all necessary project
materials and components had been ordered and were scheduled to be delivered for installation
as required, and that multiple bids had been procured from sub-contractors as guaranteed under
the Construction Management Contract. When not falsely assuring P:eedBack that the project
was proceeding on schedule, Davron, most often through its authorizé:d representative Hodgman,

would fail to respond to FeedBack’s requests for status updates for déys, sometimes weeks.

34. Davron’s representations to FeedBack were all false.

35. Following close to five (5) mopths of delays in Davron’s performance of the work
required under the Contraction Contract, and after an approximately seven (7) week period of no

activity at all during August and September 2023, but during which Hodgman continued to

16
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provide deliberately false and misleading updates to FeedBack as to tI;le status of Davron’s work
under the Construction Contract, FeedBack irivestigated the status of t!he project itself.
36. FeedBack’s findings were disastrous and included, amongi other items:

a. Davron billed FeedBack approximately $156,000 for w!arehouse erection-related
work under thc Construction Contract, but an independent insurance audit
confirmed the accurate value of the work billed was $98,000.

b. Davron was required under the Construction Managemient Contract to produce
three (3) competitive bids for each sub-contractor job. iFor its warehouse
erection-related work, Davron only secured two (2) bidls: one from Davron and
another from a company Hodgman identified. FeedB:;ul:k attempted to contact this
second bidder only to find that the company did not exist and there was a
disconnected telephone line. When FeedBack confront‘ed Davron about this
discovery, its authorized representative Hodgman offered to “magically” create
another competitive bid; FeedBack declined Davron’s c:)ﬁ'er.

c. Davron was required under the Construction Contract to perform certain grading

|
and similar site work, only a fraction of which Davron llltimately performed.
: :

FeedBack was forced to perform this work itself at an additional expense.

d. Davron was required under the Construction Contract to design, procure, and

install off-shelf warehouse doors where trucks would back into for purposes of

unloading their haul of food waste. Davron designed incorrect doors (custom
rather than stock) but, worse, Hodgman repeatedly informed FeedBack that the
doors and the materials for the doors had been ordered.' FeedBack discovered

Davron’s representations—made through its authorized representative
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Hodgman—were false when it called the material supply company and was

informed: the doors were custom designed (they were mot supposed to be); the

materials had not been ordered (Davron falsely said they had and had already
'

arrived at the sub-contractor); no delivery or installation had been scheduled
|

(Davron falsely said the materials were set to be delivered on a specific date); and

the supply company had never actually “cancelled” its

FeedBack's facilities that FeedBack, and certainly hald'

(Davron, through Hodgman, falsely stated it had).

installation work at

not done so several times

. Davron was required under the Construction Contract to perform certain

warehouse erection-related work that included, but was not limited to, installing
|

paneling, support cables, and structural connecting b('_)lts. Davron failed to

complete the paneling work such that an entire side of;

improperly open (i.e., it did not have a wall) and lacke

one of the warehouses was

d this required material and

FeedBack was required to perform this work itself. Davron failed to install many

of the structural connecting bolts properly such that th

Ioose on the primary beam connections and on multipl

cy were free-spinning or

¢ girts and purlins, Davron

failed to install and even failed to order structural girts after informing FeedBack

in writing that it had ordered the required material. Davron failed to properly

install tension cables and tension rods, such that the te

nsion rods as-installed bent

and thus needed to be removed, straightened, and reinstailed by FeedBack.

Davron failed to install approximately 300 bolts to pll"imary-to-secondary and

secondary-to-secondary joints.

18
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37. Davron’s deficient and deliberately deceptive work under the Construction Contract
and the Construction Management Contract constitutes a material breach of both contracts.

38. Davron’s deficient and deliberately deceptive work unde!r the Construction Contract

.

and the Construction Management Contract may have been deemed a :building code violation
given the dangerous and unsafe environment it created.

39. Davron’s deficient and deliberately deceptive work under %the Construction Contract

|

and the Construction Management Contract placed in serious jeopardjlr FeedBack’s permitting
under the Massachusetts Department of Environmental Protection an'd: caused FeedBack direct
and incidental damages directly arising from effort_s FeedBack needed, to undertake with the DEP
to secure continuances and accommodations in order to complete the warchouse repair,
modification, and improvement work Davron agreed—but failed—to }?)CI'fOI'IIl under the
Construction Contract and the Construction Management Contract. Ii

40. Davron’s deficient and deliberately deceptive work under :the Construction Contract
and the Construction Management Contract caused FeedBack to lose sligniﬁcant additional
business opportunities as a direct result of not having the facilities it aélticipated and told Davron
it required and that Davron agreed—but failed—to fabricate and provijde via the Construction
Contract and the Construction Management Contract. |

41. FeedBack grossly overpaid Davron for the work and services it provided, and in
several instances failed to provide yet still billed FeedBack for.

42. FeedBack has also paid additional sums to replacement cointractors and sub-
con:ractors, as well as undertaking various aspects of the Constructiolni Contract work itself, all

|
because Davron either failed or refused to perform the services require'?d and promised under the

Construction Contract and the Construction Management Contract.

19



Date Filed 2/8/2024 10:19 AM
Superior Court - Warcester
Docket Number 2385CV01359

COUNT 1
(Breach of Construction Contract)

43. FeedBack incorporates paragraph 1 through 42 of the Coujnterclaim as if fully set
forth herein,

44. Davron entered into a written agreement with FeedBack to provide certain
construction-related services—the Construction Contract—as describéd and alleged herein.

45. Davron’s work in furtherance of the Construction Contract has been negligent,
incomplete, defective, and improper, resulting in numerous, various, Ialud significant problems to
and at the Property.

46. Davron has without excuse or justification failed and refused to perform the duties,
services, and obligations owed to FeedBack under the Construction C(;)ntract.

47. Davron’s work in furtherance of the Construction Contrac"t as more fully alleged
herein constitutes a material breach of the Construction Contract.

48. FeedBack has fully complied with its duties and obligations under the Construction
Contract.

49. As a direct result of Davron’s material breach of the Construction Contract,
FeedBack has suffered substantial damages in an amount to be provén‘ at trial, together with the
costs and expenses incurred in completing the work under the Construction Contract as well as in

_pursuing its remedies against Davron.

COUNT I |
(Breach of Construction Management Contrlact)

50. FeedBack incorporates paragraph 1 through 49 of the Coullterclaﬁn as if fully set

forth herein.
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51. Davron entered into a written agreement with FeedBack to provide certain
construction-related services—the Construction Management Contr‘al:t—as described and
alleged herein.

52. Davron’s work in furtherance of the Construction Management Contract has been
negligent, incomplete, defective, and improper, resulting in numerous, various, and significant

problems to and at the Property.

53. Davron has without excuse or justification failed and refl'ulsed to perform the duties,
services, and obligations owed to FeedBack under the Construction Management Contract.

54. Davron’s work in furtherance of the Construction Mana‘g%:ment Contract as more
fully alleged herein constitutes a material breach of the Construction ;Management Contract,

I
55. FeedBack has fully complied with its duties and obligatio:ns under the Construction

Management Contract.
l
56. As a direct result of Davron’s material breach of the Cons[truction Management

Contract, FeedBack has suffered substantial damages in an amount to be proven at trial, together
|

with the costs and expenses incurred in completing the work under th!e Construction
|

|
Management Contract as well as in pursuing its remedies against Davron.

COUNT II |
(Breach of Roof Repair Contract) |

57. FeedBack incorporates paragraph 1 through 56 of the Counterclaim as if fully set
forth herein.

58. Davron entered into a written agreement with FeedBack ti) provide certain

construction-related services—the Roof Repair Contract—as described and alleged herein.

’
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59. Davron’s work in furtherance of the Roof Repair Contraclt has been negligent,
incomplete, defective, and improper, resulting in numerous, various, "and significant problems to
and at the Property.

60. Davron has without excuse or justification failed and refl'u:sed to perform the duties,
services, and obligations owed to FeedBack under the Roof Repair C?ntract.

61. Davron’s work-in furtherance of the Roof Repair Contractt as more fully alleged
herein constitutes a material breach of the Roof Repair Contract. |

62. FeedBack has fully complied with its duties and obligations under the Roof Repair

\
Contract. |

63. As a direct result of Davron’s material breach of the Roof Repair Contract,
FeedBack has suffered substantial damages in an amount to be provexi at trial, together with the
costs and expenses incurred in completing the work under the Roof II{Lpair Contract as well as in

pursuing its remedies against Davron. , |

_ COUNT IV
(Breach of Transportation Agreement)

64. FeedBack incorporates paragraph 1 through 63 of the Counterclaim as if fully set

forth herein. I

65. Davron entered into a ;Nritten agreement with FeedBack t(") provide certain
transportation and hauling-related services—the Transportation Agreement—as described and
alleged herein. |

66. Davron has without excuse or justification failed and refusled to perform the duties,
services, and obligations owed to FeedBack under the Transportation zi\grecment.

67. Davron’s actions in relation to the Transportation Agreenllvlgmt, as more fully alleged

herein, constitutes a material breach of the Transportation Agreement.!
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68. FeedBack has fully complied with its duties and oingat'iéms under the Transportation
Apgreement.

69. As a direct result of Davron’s material breach of the Transportation Agreement, ,
FeedBack has suffered substantial damages in an amount to be proveTn at trial, together with the
costs and expenses incurred in pursuing its remedies against Davron.'

COUNT V
(Breach of Express and Implied Warranty of Performance in a Workmanlike Manner)

70. FeedBack incorporates paragraph 1 through 69 of the Counterclaim as if fully set
forth herein. |

71. Davron entered into written agreements with FeedBack to provide certain
construction-related services—the Construction Contract, the Construction Management
Contract, and the Roof Repair Contract—as described and alleged he:rein.

72. Davron’s work in furtherance of each of the Construction Contract, the Construction
Management Contract, and the Roof Repair Contract has been negli;;ent, incomplete,‘ defective,
and improper, resulting in numerous, various, and significant problehls to and at the Property.

73. Davron’s negligent work may be deemed building code viiolations and, more
importantly, poses dangerous problems and safety issues. |

74. Despite FeedBack’s repeated request to Davron that it corinplete and/or fix the
construction problems and defects it caused, Davron has refused or otiherwise failed to do so.

75. Davron’s actions constitute a breach of its express warranlty and the implied warranty
of performance in a workmanlike manner and in accordance with industry practices.

76. As a direct result of Davron’s breach of warranties, FeedlBl.ack has suffered

- !
substantial damages in an amount to be proven at trial, together with the costs and expenses

incurred in pursuing its remedies against Davron.
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COUNT VI
{Fraud)

77. FeedBack incorporates paragraph 1 through 76 of the Counterclaim as if fully set
forth herein.

78. Davron falsely represented to FeedBack the status of the éompletion of its
contractually-obligated services owed FeedBack under the Constructi%m Contract and the
Construction Management Contract. |

79. Davron falsely represented and warranted to FeedBack that it would perform the
services contracted for under each of the Construction Contract and the Construction
Management Contract, in exchange for the consideration FeedBack paid Davron under each
agreement.

80. FeedBack reasonably relied upon Davron’s reprcsentatiolnis in entering into each of
the Construction Contract and the Construction Management Contractl, reasonably relied upon
Davron’s representations in paying to Davron sums in accordance with each of the Construction

Contract and the Construction Management Contract, and reasonably relied upon Davron’s
representations in communicating with and offering updates and assur!ances to the Massachusetts
Department of Environmental Protection regarding the status and timing for completion of the
services Davron agreed to provide under each of the Construction Contract and the Construction
Management Contract.

81. As a direct result of Davron’s fraudulent activity and actioins, FeedBack has

I
sustained substantial damages in an amount to be proven at trial, togetlher with the costs and

expenses incurred in pursuing its remedies against Davron.
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COUNT VI
(Conversion)

82. FeedBack incorporates paragraph 1 through 81 of the (Ilc!)unterclaim ag if fully set
forth herein. ‘ |

83. FeedBack entrusted Da;rron with the monies tendered it Iiin furtherance of each of the
Construction Contract, Construction Management Contract, and the ILRoof Repair Contract.

84. Davron has intentionally and wrongfully exercised ac:tsI c!)f ownership, control, and
dominion over the amounts FeedBack has tendered it in furtherance of the aforementioned
agreements, which Davron was obligated to return to FeedBack upon Davron’s failure to
perform the work and obligations it agreed to perform in each of the Iaforementioned agreements.

85. Davron has deprived FeedBack of the amounts FeedBa(‘:Itc tendered in furtherance of
the aforementioned agreements of such conversion. I

COUNT VIII |
(Violation of MASS. GEN. LAWS ¢. 93A, § 11)

86. FeedBack incorporates péragi‘aph 1 through 85 of the Co!unterclaim as if fully set
forth herein. 1‘

87. Davron violated MASS. GEN. LAWS c. 93A by lmowingl'yibreaching a clearly owed
contractual obligation with the intent being to obtain ill-gotten gainsl.{

88. Davron deliberately failed and refused to fulfill its contractual obligations in an
effort to achieve a wrongful economic benefit. This conduct violated MASS. GEN. LAWS c. 93A.

89. Davron also violated MASS. GEN. LAWS c. 93A. by making deliberate
misrepresentations, through Hodgman and otherwise, to induce Fee&]l%ack into entering each of

the Construction Contract, the Construction Management Contract, and the Roof Repair

Contract, and to induce FeedBack’s payment of funds under each of -the Construction Contract,
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1
|

Construction Management Contract, and Roof Repair Contract, des;!)ite knowing it was not going

|
to perform the contractually-agreed upon services under each of the!aforementioned agreements

and lying about its failure to perform. ;

l
90. Although FeedBack hired Davron with the good faith brlzlicf and reliance that all

|
construction-related work pursuant to each of the Construction Contir'a.ct, Construction

Management Contract, and Roof Repair Contract would be overseer!1 and handled by a qualified

and licensed business in Davron, FeedBack was misled and deceivell
|

91. Davron’s unjustified failure to perform its obligations m:ldcr each of the Construction

Contract, Construction Management Contract, and Roof Repair Conitract, as well as its nefarious

and fraudulent conduct concerning the sub-contractors and misrepre!s enting the status of its work

under each of the aforementioned agreements, constitute unfair and deceptive acts and practices
' I

under the provisions of MASS. GEN. LAWS c. 93A. I

i
92. Davron’s conduct in violating MASs. GEN. LAWS c. 93A was done willfully.

[
93. FeedBack has sustained substantial damages in an amount to be proven at trial as a

consequence of Davron’s violations of MASS. GEN. LAWS c. 93A. |

PRAYER FOR RELIEF l
WHEREFORE, Plaintiff-in-Counterclaim FeedBack Earth, In:c hereby demands that the

Court afford it the following relief: |

I
A. Enter Judgment in favor of FeedBack and against Davron asjto each of Count I through

Count VII made in the Counterclaim and in so doing award FaedBack its damages in an
amount to be determined at trial, including but not limited to interest, and attorneys’ fees

and other costs;

e Q.
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B. Enter Judgment in favor of FeedBack and against Davron as to Count VIII made in the
Counterclaim, Violation of Mass. Gen. Laws c. 93A, and in so doing award FeedBack its
damages in an amount to be determined at trial, including trelble damages, interest, and

"attomeys’ fees and other costs; and
C. Such other relief as the Court deems fair and just to compenslate FeedBack for the

wrongful and damaging conduct of Davron.

Respectfully subrmtted
FEEDBACK EARTH INC.

By its Attorneys, |

/% Brian M. Haney

|
Brian M. Haney (BBO #: 661674)
Alana V, Rusin (BBO #: 681826)
CASNER & EDWARDS, LLP
303 Congress Street
Boston, MA 02210,
(617) 426-5900
(haney@casneredwa:ds com)
(rusm@casneredwards com)

DATED: February 6, 2024 !
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CERTIFICATE OF SERVICE

I hereby certify that a true copy of the above document was served upon the following by
electronic mail on February 6, 2024:

Donald C. Keavany, Ir., Esq. :
Andrew P. DiCenzo, Esq. i
Christopher Hays, Wojcik & Mavricos, LLP

370 Main Street, Suite 970

Worcester, MA 01608 |
(dkeavany@chwmlaw.com) g
(adicenzo@chwmlaw.com) |

/s/ Brian M. Haney

Brian M. Haney

64520.00000/946686.1
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