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Summary:

This appeal is from an order setting the fair value of shares owned by the appellant,
a dissenting shareholder in Chaparral Gold Corp. (“Chaparral’), pursuant to

S. 245(2)(a) of the British Columbia Business Corporations Act, S.B.C. 2002, c. 57.
The respondent, Waterton Precious Metals Bid Corp. (“Waterton”), acquired
Chaparral by way of a court-approved plan of arrangement for CAD $0.61 per share.
The appellant petitioned the Supreme Court of British Columbia, seeking to have it
appraise the fair value of the appellant’s shares at USD $1.60 and $1.85. The court
set the fair value of the shares at $0.61.

Held: Appeal dismissed. The judge applied the correct legal framework for
determining the fair value of a dissenting shareholder’s shares and appropriately
considered the objective market evidence as indicative of fair value. The judge did
not, as the appellant submits, make palpable and overriding errors of fact in his
analysis of market factors. The judge was entitled to prefer the market-based
analysis of the respondent’s expert over the theoretical analysis of the appellant’s
expert. There was ample evidence to support the judge’s conclusion that the
transaction price of $0.61 was the highest price available in an open and
unrestricted market, negotiated by informed and prudent parties, acting at arm’s
length and under no compulsion to act.

Reasons for Judgment of the Honourable Mr. Justice Abrioux:

I. Introduction

[1] This is an appeal from an order of the Supreme Court of British Columbia,
which set the fair value of a dissenting shareholder’s shares in Chaparral Gold Corp.
(“Chaparral”) at $0.61 cents as of December 11, 2014.

[2] The respondent corporation, Waterton Precious Metals Bid Corp.
(“Waterton”), acquired Chaparral under a plan of arrangement for CDN $0.61 cash
per share (the “Arrangement”). The appellant was a minority shareholder of
Chaparral who opposed the Arrangement and exercised his dissent rights under the
British Columbia Business Corporations Act, S.B.C. 2002, c. 57 [BCBCA]. He
petitioned the Supreme Court seeking to have it find the fair value of Chaparral
shares to be between USD $1.60 and $1.85.

[3] In reasons for judgment indexed at 2019 BCSC 258 (the “Reasons”),
Justice Funt determined that the fair value for the dissenting shareholder’s shares

was the price under the Arrangement, described as the “deal price” in the Reasons,

2020 BCCA 122 (CanLll)
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that is $0.61 per share. He found that this price was arrived at by sophisticated,
arm’s length parties, negotiating in an unburdened open market, and that these

conditions ensured the price was reflective of fair value.
[4] The appellant argues that the judge:

e erred in law by failing to apply the established legal framework for
determining the fair value of a dissenting shareholder’s shares pursuant to
S. 245(2)(a) of the BCBCA; and

e committed palpable and overriding errors in relation to certain findings of
fact in his analysis of market forces.

[5] For the reasons that follow, | would dismiss the appeal. In my view, the judge
applied the correct legal test and his findings of fact were amply supported by the

evidentiary record.

Il. Background

[6] Chaparral is a British Columbia corporation engaged in the development of

two early-stage mining properties in Nevada, United States of America (the “U.S.”).

[7] Chaparral’s corporate history was summarized in paras. 23-27 of the

Reasons:

[23] Chaparral is a mining company engaged in the exploration and
development of gold (and silver) deposits in Nevada, U.S.A. Chaparral’s
principal mining assets are two wholly-owned mining properties: Goldfield
and Converse.

[24] Chaparral was formed in September 2013 to participate in a spin-out
transaction among International Minerals Corporation (“IMZ”), Hochschild
Mining plc (“Hochschild”), HOC Holdings Canada Inc. (‘HOC Canada”), a
wholly-owned subsidiary of Hochschild, and itself.

[25]  Prior to the spin-out, the Goldfield and Converse mining properties
were held by IMZ. Under the spin-out, HOC Canada acquired all of the issued
and outstanding shares of IMZ; each IMZ shareholder was entitled to receive
cash consideration of US $2.38 per IMZ share and the number of common
shares in Chaparral equal to his or her shareholdings in IMZ; and IMZ
transferred to Chaparral its cash and receivables and all of its rights, title and
interest to its wholly-owned non-Peruvian subsidiaries, and its assets and

2020 BCCA 122 (CanLll)



Bamrah v. Waterton Precious Metals Bid Corp. Page 4

related liabilities, which included a 100% interest in the Goldfield and
Converse properties.

[26] Paradigm Capital Inc. (“Paradigm”) acted as the independent financial
advisor to IMZ and provided a valuation and fairness opinion in connection
with the spin-out. Paradigm was of the opinion that the fair market value of a
Chaparral share was in the range of $0.58 to $0.85.

[27]  The spin-out transaction completed on December 20, 2013. Chaparral
began trading on the TSX on December 30, 2013.

[8] By way of summary, in February 2014, Waterton made an unsolicited hostile
bid to acquire all shares of Chaparral for $0.50. Chaparral’s Board of Directors

(the “Board”) rejected this bid, citing various concerns including that it undervalued
the company’s assets, was “financially inadequate”, and “highly conditional”:

Reasons at para. 30.

[9] The company responded aggressively to the hostile take over bid. The Board
appointed an independent special committee (the “Special Committee”), which
comprised three independent directors, to consider the hostile bid and to make
recommendations to the Board. Two of these directors were formerly independent

directors of International Minerals Corporation (“IMZ”).

[10] Then, in March 2014, the company entered into negotiations with thirteen
companies to explore potential transactions (the “white knights”), all of whom
executed confidentiality agreements. They received access to certain corporate

documents including the valuation provided by Paradigm Capital Inc. (“Paradigm”).

[11] By April 7, 2014, Chaparral received three expressions of interest for its

shares, each in the range of $0.60 per share.

[12] On April 17, 2014, Chaparral disclosed a potential liability to the U.S.
Environmental Protection Agency (the “EPA”). By May 5, 2014, the potential white
knights that had made offers withdrew from the bidding process. Chaparral had also
entered into a confidentiality agreement with an additional company, but this did not

lead to an offer.

2020 BCCA 122 (CanLll)



Bamrah v. Waterton Precious Metals Bid Corp. Page 5

[13] OnJuly 17, 2014, the respondent increased its offer to $0.55 per share. The
Board again recommended that shareholders reject the bid, but approximately
16.83 percent of the shares were purchased by the respondent. By the end of the
month, the respondent held approximately 19.72 percent of Chaparral shares, just
below the 20 percent required by the BCBCA for effective control of the company.
During this time frame, Chaparral also attempted to settle its dispute with the EPA,

which was summarized as follows in the Reasons:

[68] On May 5, 2014, Mr. N. Appleyard, Chaparral’s chief executive officer,
told the Special Committee that all the companies that had submitted written
proposals had withdrawn from the bidding process. He also told the Special
Committee that Chaparral’s management team was focused on the EPA’s
complaint and Chaparral’s potential liability, and was pursuing a couple
avenues to restrict liability.

[69] On May 14, 2014, the Board agreed to postpone further discussion on
the Initial Hostile Bid until after Chaparral had “met with the EPA and received
clarification regarding the Company’s potential responsibility in connection
with the Eureka smelter site remediation issue”.

[70] OnJune 12, 2014, Mr. Appleyard advised the Special Committee that
“the main focus of the Company’s efforts is presently concentrated on
resolving the EPA issue in as timely a manner as possible” and suggested
that “until the Company receives an estimate of what an equitable settlement
might be,... it is not prudent to move forward with negotiations for other
projects and plans”.

[71] OnJuly 21, 2014, Mr. Appleyard advised that Special Committee that
Metallic had made a US $100,000 settlement offer to the EPA. He reported
that it had yet to receive a response to the offer, but that the management
team had subsequently contacted the EPA to suggest that Metallic “would
consider making an increased settlement payment if the EPA would expedite
a resolution to the case, thus allowing the Company to proceed with White
Knight scenarios before the Waterton deadline of July 31.” Later that day, the
Board authorized management to negotiate an expedited settlement with the
EPA up to US $1.8 million.

[14] In August 2014, the Board changed its strategy. The Special Committee
recommended opening “a dialogue with the respondent to see if a fair and
reasonable transaction may be negotiated”: Reasons at para. 47. The Board
accepted the recommendation and instructed management to enter into negotiations
with the respondent. These led to the Arrangement, in which the respondent offered
to acquire all shares in Chaparral for $0.61 per share in cash.

2020 BCCA 122 (CanLll)
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[15] Paradigm provided an opinion to the Special Committee that the fair market
value of shares was in the range of $0.45 to $0.76 per common share and that the
proposed Arrangement was fair, from a financial point of view, to Chaparral
shareholders. The Special Committee also considered, among other things, that the
respondent’s offer arose from a comprehensive negotiation process and represented
a premium to current and historical trading prices of Chaparral shares. The Special
Committee recommended that the Board approve the Arrangement, which then
occurred in early October 2014.

[16] The Board, referring to Paradigm’s opinion, then recommended that
shareholders vote in favour of the Arrangement providing several reasons for

supporting the transaction, including that:

e the Board had pursued a variety of strategic alternatives before

negotiating with the respondent; and

o the offer price provided a “significant premium” for shareholders: Reasons

at para. 57.

[17] On November 8, 2014, the EPA demanded that Chaparral pay
USD $6.3 million within 30 days to resolve the environmental issues: Reasons at

para. 73.

[18] The Arrangement was approved at a special meeting of shareholders on
December 12, 2014. The judge found that all material information was available to
Chaparral’s shareholders to allow them to assess whether to approve the
Arrangement. Approximately 57.91 percent of Chaparral shares were voted on the
special resolution to approve the Arrangement; of those, approximately 99.48
percent voted in favour of the Arrangement: Reasons at para. 62. Only 7,642 shares
were used to vote against the resolution: Reasons at para. 123. The Arrangement

received court approval on December 17, 2014.

[19] On September 3, 2015, the underlying proceeding was commenced.

2020 BCCA 122 (CanLll)
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Ill. The Opinion Evidence

[20] Both the appellant’s expert, Mr. Low, and the respondent’s expert,
Mr. Crosson, adopted the same definition of fair value (Reasons at paras. 16-17),

stated by Mr. Low as being:

Fair Value is defined as the ratable portion of ‘en bloc’ fair market value
(“FMV”) where FMV is defined as “the monetary consideration that, in an
open and unrestricted market, a prudent and informed buyer would pay to a
prudent and informed seller, each acting at arm’s length with the other and
under no compulsion to act.”

[Emphasis in original.]

[21] Mr. Low opined that fair value of Chaparral shares was in the range of
USD $1.60 to $1.85 based on theoretical measures of value derived from two

going-concern valuation approaches, described in his report as follows:

a. Comparable Public Company Analysis — we have identified publicly
traded junior gold exploration and development companies that were
considered to be similar to Chaparral. We have assessed the
valuation multiples and metrics associated with these comparable
public companies (Enterprise Value per Ounce of Gold Resource) to
derive an implied FMV [fair market value] for Chaparral. We have
adjusted the comparable public company valuation metrics to reflect
average takeover premiums.

b. Precedent Transactions Analysis - we have identified transactions
involving the acquisition of junior gold exploration and development
companies that we consider to be similar to Chaparral. We have
analyzed the valuation multiples and metrics associated with these
precedent transactions (Enterprise Value per Ounce of Gold
Resource) to derive an implied FMV for Chaparral.

(Reasons at para. 144.)

[22] With respect to market trading, Mr. Low’s report stated that it “placed limited
weight on Chaparral’s publicly traded share price as an indication of the [fair market
value] of the Company’s shares”. Reasons at para. 149. Mr. Low relied on the
Ontario Securities Commission, Multilateral Instrument 61-101, Protection of
Minority Security Holders in Special Transactions (Ml 61-101), Part 1, s. 1.2, which
defines a liquid market as one in which the shares of the company are subject to
valuation traded for 12 months prior to the transaction. As Chaparral only traded on

the Toronto Stock Exchange (“TSX”) for 34 trading days prior to the respondent’s

2020 BCCA 122 (CanLll)
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first hostile bid in February 2014, Mr. Low’s report concluded that it was an

insufficient period of time to establish their value in a liquid market.

[23] Mr. Low’s report similarly did not assign much weight to the real evidence
provided by the price in the Arrangement negotiated by Chaparral and approved by
over 99 percent of its shareholders: Reasons at paras. 145-146. Furthermore,

Mr. Low’s report did not account for and assess the effect of Chaparral’s potential
EPA liability, and its disclosure in its SEDAR public filings, on the market price of

Chaparral shares: Reasons at paras. 154-156.

[24] The respondent’s expert, Mr. Crosson, adopted a different approach. Rather
than providing a comprehensive valuation report, Mr. Crosson was asked to
consider whether the price of $0.61 per share was established in the context of a fair
market value transaction and to comment on both Paradigm’s and Mr. Low’s
opinions: Reasons at para. 141. Mr. Crosson, in his report, summarized his

conclusions as follows:

In my opinion, the Paradigm Valuation’s $0.45 to $0.76 per Share conclusion
reasonably estimates the fair value of the Shares at October 7, 2014.
Paradigm’s value range captures the $0.60 per Share price indications
obtained by Chaparral from “white knight” companies in April 2014, which
supports the reasonableness of the Paradigm value range.

In my opinion, the Low Report’s $1.85 to $2.13 per Share conclusion
overstates the fair value of the Shares at December 11, 2014. Low’s value
range is more than three times the $0.60 per Share “white knight” indications.
It is roughly five times [the] last price at which Chaparral’s shares traded prior
to the Initial Hostile Bid.

[25] In describing valuation approaches, Mr. Crosson expressed the opinion that
where there are indicative market transactions in the subject shares, a direct
approach that takes into account real evidence such as trading or transaction prices,

offers to purchase or sell, and failed transactions is preferable.

[26] It was also Mr. Crosson’s opinion that Chaparral shares had been exposed to
the market with sufficient information to inform potential purchasers as to the

characteristics of the company’s assets. Mr. Crosson disagreed with Mr. Low’s

2020 BCCA 122 (CanLll)
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opinion that the trading period was too short, explaining that the trading volume in
that period equalled 22 percent of Chaparral’s total outstanding shares. In his
opinion, trading in Chaparral shares before the first hostile bid provided a reliable
basis for estimating the fair value of the shares.

[27] With respect to the price in the Arrangement, Mr. Crosson stated that it did
not appear that any party was under compulsion. He noted that the respondent did
not own a controlling interest in Chaparral prior to the acquisition and was dealing at
arm’s length with Chaparral. Mr. Crosson expressed the view that both the market in
which the shares were exposed and the market in which potential acquirers could

bid were open and competitive: Reasons at para. 151.

[28] Mr. Crosson criticized various aspects of Mr. Low’s opinion, including his
methodology for establishing value, his selection of comparable companies and
transactions, and his application of a takeover premium. He also disagreed with
Mr. Low’s decision to allocate a nil value to the potential EPA liability. In

Mr. Crosson’s opinion, it was reasonable to assume that an en bloc purchaser of

Chaparral would “recognize a material allowance for the potential EPA liability”.

IV. Chambers Judgment

[29] The judge found the deal price represented the fair value of the shares.

[30] He commenced his analysis by summarizing what he considered to be the

appropriate legal framework. This included recognizing that:

e no party bears the onus of proving the fair value of the dissenter’s shares,
as the “ultimate onus is on the court to arrive at a fair value based upon an
assessment of the evidence presented”: Ashton Mining of Canada Inc. v.
Kwantes, 2007 BCSC 1374 at para. 18, affd 2008 BCCA 248;

e the court’s obligation is to consider all relevant evidence;

e “[t]he value attributed to the shares by the plan of arrangement is but one
piece of evidence to be considered”, along with other evidence such as

2020 BCCA 122 (CanLll)
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the history of the transacting companies, the trading price of the shares,
the context of the plan of arrangement and the negotiated price per share,
and expert opinions: Grandison v. NovaGold Resources Inc., 2007 BCSC
1780 at para. 5;

e the focus is the en bloc value—that is, the fair market value of all issued
shares of the company—not the fair market value of the dissenter’'s

shares: Grandison at para. 152;

o fair market value is the price that an informed buyer and seller, acting
rationally, at arm’s length, and under no compulsion to act, would accept

in an open market transaction;

o fair market value is preferably established by an actual transaction, rather

than a hypothetical estimate;

e theoretical valuations are necessary where the right of dissent is engaged
and there is no truly open market transaction from which to establish a fair
value for the shares (e.g., where the corporate action does not involve a
disposition of shares, or involves a hon-arm’s length transaction):

Grandison at paras. 163-165; and

e where the right of dissent is engaged in the context of a broadly-based
open market transaction involving an independent third-party, the market
transaction provides the starting point, and in some circumstances, may

be the best evidence of fair value: Grandison at para. 165.
(Reasons at paras. 13-19)

[31] In applying this framework to the circumstances of the proceeding itself, the
judge decided the appropriate starting point was the deal price itself. He found that,
although the respondent held nearly 20 percent of Chaparral’s shares during

negotiations, “the thresholds for shareholder Approval of the arrangement were not

directly affected or constrained”: Reasons at para. 80. The requisite approval for the

2020 BCCA 122 (CanLll)
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Arrangement was an affirmative vote of two thirds of the votes cast, as well as a
simple majority excluding the respondent, any related party, and Stephen Kay, the
Executive Chairman and a director of Chaparral. The latter ensured that
shareholders could vote independently of the respondent: Reasons at paras. 83—84.

[32] The judge also found that the potential EPA liability did not force the
shareholders to sell their shares. However, it was a material development negatively
affecting share price that could factor into the shareholders’ decision when voting on
the Arrangement: Reasons at para. 85.

[33] The judge then addressed other factors that he found supported using the
deal price. He reviewed the evolution of the arrangement, including the various offer
prices during the hostile bids. He found that the spin-out transaction in November
2013, and Paradigm’s valuation of a Chaparral share in the range of $0.58 to $0.85
at that time, provided real evidence of fair value: Reasons at paras. 98—-100. He also
took into consideration the prices at which Chaparral shares traded on the TSX from
December 30, 2013 to February 18, 2014, finding that the trading volume “provided
sufficient liquidity to warrant analysis of the trading price”: Reasons at para. 151.
Furthermore, he found that the offers provided by the white knights provided real
evidence that the en bloc fair market value was approximately $0.60 per share at the
relevant time: Reasons at para. 112. The judge concluded that all of these factors
confirmed the fair value of the deal price.

[34] The judge also noted that, even after excluding shares held by the
respondent, any related party, and Mr. Kay, the arrangement was approved by
99.19 percent of shareholders: Reasons at para. 62. He reasoned that if the fair
value were in the range alleged by the appellant, then dissent rights would have

been exercised by a far larger percentage of shareholders: Reasons at para. 125.

[35] Another important consideration for the judge was that Chaparral received an
independent valuation from Paradigm, which had no incentive to inaccurately value

Chaparral: Reasons at para. 130.

2020 BCCA 122 (CanLll)
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[36]

The judge did not accept Mr. Low’s evidence on behalf of the appellant,

finding as follows:

[37]

[146] Mr. Low discards too readily the real evidence provided by the market
forces which included both the Arrangement negotiated by Chaparral and the
respondent and the market trading price. For the purpose of determining fair
value, where open and unrestricted market forces are engaged, a valuator
should use the real evidence that may be obtained from such market forces
and then adjust (e.g., minority discount), where necessary, for the particular
valuation task.

[159] The essence of Mr. Low’s report and his comments on Mr. Crosson’s
report is that they illustrate approaches that may have been taken by a
hypothetical market participant in determining what price a market participant
may have theoretically paid (or sold) for a Chaparral share. In the matter at
bar, there is real evidence provided by the engaged market forces.

From these findings, the judge concluded that the $0.61 per share deal price

represented the en bloc fair value of the Chaparral shares and dismissed the

appellant’s petition.

V. The Issues

[38]

Two alleged errors are raised by the appellant. Specifically, did the judge:

e errin law by failing to apply the established legal framework for
determining the fair value of a dissenting shareholder’s shares pursuant to
S. 245(2)(a) of the BCBCA?; and/or

e commit palpable and overriding errors in relation to certain findings of fact

in his analysis of market forces?

VI. Analysis and Decision

[39]

First Issue: Did the Judge Err in Law by Failing to Apply the Established
Legal Framework for Determining the Fair Value of a Dissenting
Shareholder’s Shares Pursuant to s. 245(2)(a) of the BCBCA?

The question of what legal test applies is a question of law: Teal Cedar

Products Ltd. v. British Columbia, 2017 SCC 32 at para. 43. The applicable standard
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of review on a question of law is correctness, meaning this court is free to substitute

its own view for that of the judge: Housen v. Nikolaisen, 2002 SCC 33 at para. 8.

[40] The appellant’s position is that the judge applied the wrong legal framework to
his analysis of what constituted fair value. In particular, he submits that the judge

erred in:

¢ not following the governing jurisprudence and the established legal test for

determining fair value;

¢ relying on market forces as a “confirmatory check” that the deal price was
fair value, effectively creating an unfair and unprecedented “deal price

presumption”;

e applying a market-based analysis, where market price was an unreliable
indicator of fair value because Chaparral’s mining assets were

undeveloped;

o failing to apply one of the generally accepted and recognized valuation

approaches and conduct a de novo valuation; and

e only superficially considering Mr. Low’s expert valuation evidence, even
though it was the only de novo opinion on fair value, as Mr. Crosson was
instead asked whether the price of $0.61 per share was established in the

context of a fair market value transaction.

[41] The respondent submits that the judge correctly set out the applicable legal
framework and was entitled to consider the deal price as evidence of fair value
established in an open market. The respondent’s position is that the appellant is

simply attempting to reargue the case from the court below.
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The Legislative Provisions

[42] The key statutory provision in question is s. 245(2)(a) of the BCBCA, which

reads:

245 (2) A dissenter who has not entered into an agreement with the company
under subsection (1) or the company may apply to the court and the court
may

(a) determine the payout value of the notice shares of those
dissenters who have not entered into an agreement with the
company under subsection (1), or order that the payout value of
those notice shares be established by arbitration or by reference to
the registrar, or a referee, of the court, ...

[43] Section 237(1) defines “dissenter”, “notice shares” and “payout value”:

237 (1) In this Division:
“dissenter” means a shareholder who, being entitled to do so, sends
written notice of dissent when and as required by section 242;

“notice shares” means, in relation to a notice of dissent, the shares in
respect of which dissent is being exercised under the notice of dissent;

“payout value” means,

(a) in the case of a dissent in respect of a resolution, the fair value
that the notice shares had immediately before the passing of the
resolution,

(b) in the case of a dissent in respect of an arrangement approved
by a court order made under section 291 (2) (c) that permits dissent,
the fair value that the notice shares had immediately before the
passing of the resolution adopting the arrangement,

(c) in the case of a dissent in respect of a matter approved or
authorized by any other court order that permits dissent, the fair
value that the notice shares had at the time specified by the court
order, or

excluding any appreciation or depreciation in anticipation of the
corporate action approved or authorized by the resolution or court order
unless exclusion would be inequitable.

Carlock v. ExxonMobile Canada Holdings ULC, 2020 YKCA 4

[44] Following the parties filing their factums and prior to the hearing of the appeal,
the Court of Appeal of Yukon rendered its decision in Carlock v. ExxonMobile
Canada Holdings ULC, 2020 YKCA 4 [Carlock].
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[45] Carlock involved an application under s. 193 of the Yukon Business
Corporations Act, R.S.Y. 2002, c. 20 to have the Court set the fair value of shares
owned by dissenting shareholders in InterQOil Corporation (“InterOil”). ExxonMobil
Canada Holdings ULC (“Exxon”) agreed to purchase the shares of InterOil by means
of an exchange of InterOil shares for Exxon shares, leading to InterOil becoming a

wholly owned subsidiary of Exxon.

[46] In the initial proposed plan of arrangement, Exxon agreed to buy all of the
shares of InterQil for USD $45 per share, paid in Exxon shares, plus a contingent
resource payment estimated at $7.04 per share: Carlock at para. 29. The plan of
arrangement was approved at a special meeting of the shareholders, although some
shareholders with approximately 10 percent of the common outstanding shares
voted against it: Carlock at para. 30. The Yukon Supreme Court approved the
proposed plan of arrangement, but the Court of Appeal set aside that order based on
procedural deficiencies or ‘red flags’ that called into question whether the
arrangement was fair and reasonable: InterOil Corporation v. Mulacek,

2016 YKCA 14 at para. 40. Notwithstanding the decision, the parties reached a
second proposed plan of arrangement on substantially the same terms including the
transaction price, which was later calculated to total $49.98 per share: Carlock at

paras. 31-32.

[47] The second proposed plan of arrangement was approved at a shareholder
meeting, with less than 0.5 percent of shareholders exercising their dissent rights:
Carlock at para. 33. In determining the fair value of the dissenter’s shares, the
chambers judge failed to give weight to the transaction price as evidence of fair
value and instead relied on a theoretical valuation. In reasons indexed at

2019 YKSC 10, the judge found as follows:

[62] | conclude that the transaction price was established in a flawed
corporate governance process. The fact that the corporate governance
process to establish a fair and reasonable arrangement was enhanced does
not change the findings of the Court of Appeal on the original arrangement.
These findings included a CEO in a position of conflict, an “independent”
special committee that was not independent of management and the lack of
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necessity for the deal. In my view, the transaction price, borne of a flawed
process, cannot be resurrected as the “fair value” as defined by the experts.

[48] On appeal, Justice Harris found that the chambers judge erred in principle by
finding that the Court of Appeal’s decision on the first plan of arrangement meant
that the transaction price agreed to in both arrangements could not be relied upon as
evidence of fair value: Carlock at para. 35. In reaching this conclusion, Harris J.A.

set out the following principles at paras. 7-13:

o fair market value is defined as “the highest price available in an open and
unrestricted market between informed and prudent parties, acting at arm’s

length and under no compulsion to act”: 2019 YKSC 10 at para. 57;

¢ in determining the fair value of a dissenter’s shares, the focus is not on the
dissenter’s shares but the en bloc value of all issued shares in the

company: Grandison at para. 152; and

e the “one true rule” is that the court must consider all of the evidence, the
relevant factors in the particular case, and exercise its best judgment:
Cyprus Anvil Mining Corp. v. Dickson, 33 D.L.R. (4th) 641 at para. 51
(B.C.C.A)) [Cyprus].

[49] With respect to valuation methods, Harris J.A. added the following:

[15] Itis common ground that, broadly speaking, value is approached
drawing on five valuation methods: (a) the quoted market price on the stock
exchange (“market value approach”); (b) the valuation of the net assets of the
company at fair value (“assets approach”); (c) the capitalization of
maintainable earnings (“earnings of investment value approach”); (d) the
“discounted cash flow” (“DCF”) method taking into account a capitalization of
future profits; and (e) a combination of approaches.
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[50]

[16] | pause to observe that viewing the market value approach simply as
valuation based on stock market prices may be unduly restrictive where other
objective market based evidence is available demonstrating the actual
behaviour of market participants in a real market. Where the evidence
supports the conclusion that the market is efficient, consisting of multiple
informed participants capable of acting in their own self-interest, and there
are no material market failures, the result of the market is likely the best and
most objective evidence of value. It is rooted in reality and not based on
assumptions, theory or predictions.

[Emphasis added.]

In language mirroring that used by the chambers judge in this case,

Harris J.A. distinguished cases where theoretical valuations are necessary from

those where an actual transaction is indicative of fair value:

[51]

[19] Commonly, the determination of fair value in the reported cases
occurs where there is no broadly based open market transaction because, for
example, the transaction might not involve a disposition of shares or is not
arms-length. In those kinds of circumstances, it is often necessary to resort to
a theoretical search for value that attempts to estimate the value that would
be the product of a hypothetical market. Where, however, there is an open
market for shares or other evidence indicative of arms-length conduct of
numerous market participants acting in their own self-interest and settling on
a price, such evidence is particularly reliable as an indicator of fair value, as |
have already explained. Objective market evidence, in the absence of
evidence of market failure, is more reliable than theoretical analysis that
attempts to derive a value based on assumptions about what a real market
would disclose, if there were one. The behaviour of a real market is better
evidence of value than a theoretical market.

[Underlined emphasis added; italicized emphasis in original.]

Analysis

In my view, Carlock provides a complete answer to this first ground of appeal.

While the judge did not have the benefit of this decision, it is clear that the legal

framework he applied, as summarized above, was entirely consistent with Carlock.

[52]

In particular, the judge did not start with a “presumption” that the deal price

was fair, that term being neither expressly stated nor implied in the Reasons. Rather,

he correctly used the deal price as a starting point and then referred to other market-

based factors to ascertain whether the price was fair to the dissenting shareholder.
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[53] He also considered all relevant evidence and exercised judgment in the

determination of fair value, including:

the history of the acquiring and target company;

the trading price of the shares in the public market;

the evolution and formulation of the plan of arrangement;

the value of the shares specified in the plan of arrangement; and
e the opinions regarding value of the expert witnesses.
See Grandison at para. 5, cited with approval in Carlock at para. 14.

[54] Furthermore, he was correct in relying on the negotiated deal price. As
explained by Harris J.A. in Carlock at para. 17, “that price was the outcome of the
behaviour of participants in a real market [and] is of immediate and direct probative
value”. In a functioning open market, as existed in this case, the transaction price is

more probative of value than a theoretically derived value: Carlock at para. 19.

[55] Contrary to the appellant’s assertion that the judge failed to conduct a

de novo assessment of fair value, | am satisfied that the judge considered all of the
evidence and the relevant market-based factors to conclude that the deal price was
equivalent to the fair value of the shares. Furthermore, the judge thoroughly
reviewed Mr. Low’s expert report and exercised his discretion in assigning it little
weight for reasons including Mr. Low’s failure to assess the real evidence provided
by market forces and the effect of Chaparral’s potential EPA liability. The judge did,
as the appellant submits, rely on market-based evidence including the Arrangement
and the trading price of Chaparral shares on the TSX as a “confirmatory check” as to
the fair value of the deal price: Reasons at para. 164. However, as Carlock makes

clear, the judge was entitled to consider this evidence as indicative of fair value.

[56] Accordingly, | would not accede to this first ground of appeal.
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[57] While the appellant focussed on the judge’s alleged errors in his analytical
approach, it is my view that the core motivation for this appeal was dissatisfaction

with many of the judge’s findings of fact, matters to which | shall now turn.

Second Issue: Did the Judge Commit Palpable and Overriding Errors in
Relation to Certain Findings of Fact in His Analysis of Market Forces?

[58] Fixing the fair value of a dissenting shareholder’s shares is “a matter of
discretionary judgment”: Ashton Mining of Canada Inc. v. Vesuna, 2008 BCCA 248
at para. 15. This court may not interfere unless the chamber judge erred in law or in
principle, or the judgment is “clearly and palpably wrong” with respect to matters of

fact: Cyprus at para. 58.
The Impugned Findings
[59] The appellant takes issue with many of the judge’s findings of fact, several of

which are alleged to be speculative. The impugned findings include that:

e shareholder approval of the Arrangement is real evidence that prudent

and informed shareholders viewed the deal price as fair value;

¢ the small percentage of dissenting shares and shareholders is real

evidence that there was no coercion or compulsion to act;

e the EPA liability did not compel the Chaparral shareholders to sell their

shares;

o if fair value were in the range of USD $1.60 to $1.85 per share, a superior

proposal would have been forthcoming; and

e a prudent shareholder would recognize Paradigm’s self-interest to provide

a reasonably accurate valuation to protect its business reputation.

[60] The appellant submits that the judge’s findings with respect to shareholder
approval, and the small percentage of dissenting shares, were in error. The

appellant says that broad shareholder approval of the Arrangement is not indicative

2020 BCCA 122 (CanLll)



Bamrah v. Waterton Precious Metals Bid Corp. Page 20

of fair value because of free-rider and collective action problems, noting that only

58 percent of shareholders voted. Furthermore, the appellant submits that there are
a range of reasons shareholders may sell their shares at a particular price or decline
to exercise their dissent rights, even if the deal price were not fair value.

[61] The appellant challenges several of the judge’s findings, including the latter
three listed at para. 59 above, as speculative and lacking any evidentiary basis. With
respect to the judge’s consideration of Paradigm’s valuation of Chaparral, the
appellant says the judge erred by relying on market forces and failing to address

Mr. Low’s concerns with the Paradigm valuation.

[62] Finally, the appellant argues that the judge erred by ignoring evidence of
market failure. The appellant submits that the deal price was only nominally in
excess of Chaparral’s cash value, thereby ascribing no value to its mining assets.
Moreover, the inopportune timing of the EPA’s complaint impaired the Board’s ability
to fully canvass the market, obtain multiple bids, and arrive at the highest possible

offer.

Analysis

[63] Absent palpable and overriding error affecting the assessment of facts,
findings of fact cannot be overturned on appeal: Housen at para. 10. A palpable
error is an error that is “plainly seen”, while an overriding error is one that is
“determinative of the outcome of the case”: Housen at para. 6;

Salomon v. Matte-Thompson, 2019 SCC 14 at para. 33.

[64] A judge’s findings regarding the weight to be given to expert evidence,
including preferring one expert over another, is entitled to deference, absent a
palpable and overriding error: Privest Properties Ltd. v. Foundation Co. of Canada
Ltd. (1997), 143 D.L.R. (4th) 635 at paras. 18-19 (B.C.C.A.), citing
Toneguzzo-Norvell (Guardian ad litem of) v. Burnaby Hospital, [1994] 1 S.C.R. 114
at 121-122 (S.C.C.). While it is open to a judge to prefer one expert over another, it
is necessary to provide sound reasons for dismissing or according less weight to
one of the experts’ evidence: Gill v. Lai, 2019 BCCA 103 at paras. 46—48.
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[65] | have reviewed the judge’s findings in some detail above. In essence, the
appellant challenges the judge’s weighing of the evidence, conclusions on
contentious factual matters, and preference of one expert (Mr. Crosson) over

another (Mr. Low).

[66] There is simply no basis, in my view, for the appellant’s submissions on these
issues. There was a solid evidentiary foundation for the judge’s findings that are

impugned in this court. As such, there is no justification for this court to intervene.

[67] With respect to the expert evidence, the judge was careful to delineate in his
Reasons the rationale for his preference of Mr. Crosson’s opinions to those of

Mr. Low, which included the latter’s failure to adequately consider:
¢ the overwhelming shareholder approval of the Arrangement;

e the deal price, which was negotiated between arm’s length parties, where

open and unrestricted market forces were engaged,;

¢ the fact that the deal price, in comparison to the original hostile bid offers,

included a valuation of Chaparral’s mining properties;
e the trading price of Chaparall shares on the TSX; and

o the effect of Chaparral’s potential EPA liability, and its disclosure in its

SEDAR public filings, on the fair market price of Chaparral shares.

[68] The judge provided sound reasons for preferring Mr. Crosson’s market-based
analysis over Mr. Low’s hypothetical valuations, which are entirely consistent with
the approach subsequently affirmed in Carlock. Although Mr. Crosson was asked to
evaluate whether the deal price was established in the context of a fair market value
transaction, rather than providing a comprehensive independent valuation, the judge
was entitled to rely on his analysis of market forces in assessing whether the deal
price was equivalent to fair value. | can find no error in the judge’s approach, nor in

his findings of fact with respect to the real evidence provided by market forces.
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[69] Accordingly, I would not accede to this ground of appeal.

VIl. Disposition

[70] 1 would dismiss the appeal.

| AGREE:

“The Honourable Madam Justice Dickson”

| AGREE:

“The Honourable Mr. Justice Grauer”

“The Honourable Mr. Justice Abrioux”
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BAYHOLD FINANCIAL CORP. LIMITED v. CLARKSON COMPANY
LIMITED, DANIEL SCOULER and ERNST & YOUNG INC.

Jones, Hallett and Matthews JJ.A.
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1991
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1991
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Subject: Corporate and Commercial; Insolvency; Estates and Trusts
Related Abridgment Classifications
Bankruptcy and insolvency
XIV Administration of estate

XIV.4 Trustee continuing bankrupt's business

XIV.4.b Personal liability of trustee

Headnote
Bankruptcy --- Administration of estate — Trustee continuing bankrupt's business — Personal liability of trustee
Receivers — Duties and liability — Court appointed receiver-manager — Personal liability for excess borrowings — Closing
hotel operating at loss not inconsistent with power to manage — No personal liability for breaching contracts entered into prior
to receivership.
The appellant B lent money to C, secured by a first and second mortgage against the hotel owned by C. The hotel was failing
and C's controlling shareholder was heavily indebted to Revenue Canada. Revenue Canada obtained an order to appoint a
receiver-manager who took possession of C's assets. The respondent Clarkson was the receiver-manager appointed by the court.
Clarkson tried to renovate and improve the hotel in order to sell it as a going concern. This failed and the hotel was closed.
In the meantime, B commenced foreclosure proceedings and an order was obtained fixing the amount owed to B. At the sheriff's
sale, B purchased the hotel for $200,000. Most of the proceeds were used to pay outstanding realty taxes. The surplus was paid
to Clarkson as reimbursement for expenses to improve the hotel. The improvement expenses were fixed at a figure $63,000
above what Clarkson received at sale, and that balance was found to have priority over B's security with respect to the hotel's
chattels. B later entered into an agreement to sell the hotel to E for $1 million including its interest in the chattels. Clarkson
had tried to purchase the chattels; however, B did not respond. Clarkson finally engaged a private security firm to remove the
chattels from the hotel. E offered to buy the chattels from Clarkson, but Clarkson felt that they were worth $120,000 more
than E offered. Clarkson therefore advised E that they would have to buy the chattels at auction. E then advised B that it would
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not complete the purchase. B did not re-open the hotel and finally sold it for $450,000 to another party. B sued the respondents
Clarkson, the chartered accountant in charge of the receivership and Clarkson's successor firm for damages for breach of
duties as receiver-manager. At trial, the judge dismissed all claims, finding that Clarkson was not negligent in performance
of its duties. The appellant appealed.
Held:
The appeal was dismissed.
There was no breach of duties by the respondents and the appellant did not suffer recoverable damages as a result of actions by
the respondents. The fact that the court order gave the receiver-manager the power to carry on business did not mean that the
receiver was not entitled to close the business if it operated at a loss. The receiver-manager is vested with the power to manage
the business, but this does not derogate from his or her power to realize on the assets. Even though the receiver-manager did
not apply to the court for approval of the closing of the hotel, it did not breach its duty to preserve the goodwill of the debtor
since there was no goodwill.
A receiver-manager is not personally liable for the performance of contracts entered into prior to the receivership. Therefore,
the receiver-manager was not held to be liable to pay interest that was payable during the receivership on mortgages made
prior to the receivership order. While the receiver-manager should apply to the courts for approval to disregard any executory
contracts, he or she is not personally responsible for breaching pre-existing contracts; however, if the receiver-manager adopts
pre-existing contracts, he or she becomes personally liable for their performance. The company in receivership continues to be
liable for pre-existing contracts that the receiver-manager fails to honour during the term of the receivership.
B, as a secured creditor, allowed the receiver-manager to operate the hotel and took no steps to enforce its floating charge and
therefore the change did not crystallize. This then meant that it did not become fixed and therefore the assets of the company
in receivership and its revenues, were not attached for the secured creditor other than as an uncrystallized floating charge. The
secured creditor cannot have it both ways; that is, allow the business to be operated by the receiver-manager without intervening
and then take the position that its floating charge had crystallized upon the appointment of the receiver-manager, and therefore
it was entitled to all the money that the receiver-manager collected in its operation of the hotel. B, as first mortgagee in the
realty and personalty, could have applied for the appointment of its own receiver if it wished to enforce its floating charge.
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Appeal from judgment of Kelly J. dated October 2, 1990, reported (1990), 99 N.S.R. (2d) 91, 270 A.P.R. 91 (T.D.), dismissing
action for damages against receiver-manager.
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The judgment of the court was delivered by Hallett J.A.:

1 This is an appeal from a decision of Kelly J. [reported at 99 N.S.R. (2d) 91, 270 A.P.R. 91 (T.D.)] dismissing the appellant
Bayhold's claim against the respondents. Bayhold lent money to the Community Hotel Company Limited ("Community")
which was secured by a first and second mortgage against the hotel owned by Community. The security consisted of a first
specific charge against the realty and chattels and a floating charge on Community's undertaking. By the late seventies the hotel
was a faded rose from a bygone day. Mr. Carl Rahey was the controlling shareholder of Community and by 1980 he was heavily
indebted to Revenue Canada. On February 1, 1981, Revenue Canada obtained an order from the Supreme Court appointing
a receiver-manager to take possession of the assets of Community; that is, the hotel as well as all the assets of Rahey. The
respondent Clarkson, a national accounting firm, was appointed receiver-manager and went into possession of the hotel which
at that time was run-down and suffering losses. Clarkson decided the best course of action was to spruce up the hotel with the
hope of increasing occupancy during the 1981 tourist season and thus obtain a good price for the hotel as a going concern. The
hoped-for increase in occupancy was never achieved and on November 3, 1981, Clarkson closed the hotel. In the meantime,
Bayhold had commenced foreclosure proceedings and on November 27, 1981, a foreclosure order was obtained fixing the
amount owing for principal and interest on Bayhold's mortgages as of September 1, 1981, at $623,861.66 with interest to be
calculated from September 1, 1981. At the sheriff's sale on January 13, 1982, Bayhold bid in the real property (exclusive of
the chattels in the hotel) for $200,000. The sum of $157,766.59 was used to pay outstanding real property taxes owing to the
City of Sydney. The surplus of $42,233.41 was paid into court and ultimately paid to Clarkson to reimburse it for expenses
incurred by Clarkson to preserve the property of Community during the receivership. These expenses were fixed by Burchell
J. on January 6, 1983, at $109,608.73 and were found to have priority over Bayhold's security against the hotel chattels. After
payment to Clarkson of the money paid into court following the foreclosure sale, plus the interest earned on such funds, there
remained a balance of $63,117.50 due to Clarkson to reimburse it for the "preservation expenses". The order of Burchell J.
establishing this priority was not appealed.

2 Following the purchase of the hotel by Bayhold at the sheriff's sale, it went into possession and in late 1982 allowed Mr.
Rahey (with the approval of Clarkson) to operate the hotel. In the spring of 1983 Bayhold entered into an agreement with
Equitas Investment Corp. ("Equitas") to sell the hotel for the sum of $1,000,000 ($50,000 down and the balance secured by
two mortgages back to Bayhold).

3 The agreement of purchase and sale provided for the transfer of the real property free from encumbrances but insofar as the
chattels were concerned, Bayhold agreed only to transfer its interest. The agreement provided that Bayhold did not warrant the
condition or even the existence of the chattels although there was a list of chattels initialled by the parties. The chattels were,
of course, located in the hotel and included all the furnishings.

4  The agreement of sale was to close on May 2, 1983. Bayhold was aware that under the Burchell order, Clarkson had a
prior charge against the chattels for $63,117.50. Despite repeated requests by Clarkson to Bayhold to purchase the chattels,
Bayhold did not respond. Clarkson threatened to remove the chattels. On April 29, 1983, Clarkson engaged a private security
firm and the chattels were removed from the hotel. On May 2, 1983, Equitas offered to buy the chattels from Clarkson for about
$30,000. The respondent, Mr. Scouler, the chartered accountant with Clarkson who was Clarkson's directing mind in this
receivership, refused the offer. He felt the chattels were worth about $150,000. He advised Equitas it would have to purchase
the chattels at auction. On May 2, 1983, Equitas advised Bayhold it would not complete the purchase. Bayhold did not re-open
the hotel and on November 29, 1983, sold it for $450,000 to a Sydney businessman.

5 Bayhold commenced action against Scouler, Clarkson and its successor firm, the respondent Ernst & Young Inc., claiming
damages for breach of duties as receiver-manager up to a maximum amount of $808,339.21 plus prejudgment interest from
November 29, 1983 (the date Bayhold sold the hotel) to April 3, 1990 of $519,425.47. The learned trial judge dismissed all the
claims, essentially finding that Clarkson was not negligent in the performance of its duties. The appellant Bayhold identified
six issues on the appeal; I will deal with each in the order raised by the appellant.

Issue 1
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6  The appellant asserts that the respondents Clarkson, Scouler and Ernst & Young are liable for damages to Bayhold for
breach of fiduciary duty for failing to apply to the court in April 1981 after Clarkson as receiver-manager had borrowed in
excess of $50,000. The appellant asserts that Clarkson was limited, pursuant to the terms of the receivership order, to borrow
an amount not exceeding $50,000.

7 It is therefore relevant to look at the terms of the receivership order. It provided for a broad power of management as
contained in cl. 3 of the order wherein it is stated:

3. THAT The Clarkson Company Limited, be and it is hereby appointed Receiver and Manager of the undertaking; property
and assets of each of the Respondents, with authority to manage the business and undertaking of each of the Respondents,
and to act at once and until further order of this Court.

Community was one of the respondents named in the receivership order.
8  Specific powers granted the receiver are set forth in cl. 6 of the order:

6. THAT the said Receiver and Manager be and it is hereby empowered from time to time to do all or any of the following
acts and things until further order of this Court or a judge thereof:

(a) To carry on and manage the businesses of all of the Respondents, in all phases whatsoever;

(b) To enter into negotiations for the sale, conveyance, transfer, assignment, mortgaging or other disposition of the
real property and/or shares of the Respondent Companies, owned, legally or beneficially, by any of the Respondents,
in such manner and at such price as the Receiver and Manager, in its discretion, may determine, provided that the
Receiver and Manager may not enter into any agreement or commitment to sell, convey, transfer, assign, mortgage or
otherwise dispose of the real property and/or shares of the Respondent Companies, without prior approval of the Court;

(c) To pay such debts of the Respondents, as the Receiver and Manager deems necessary or advisable to properly
operate and manage the businesses of the Respondents and all such payments shall be allowed the Receiver and
Manager in passing its accounts and shall form a charge on the undertaking, property and assets of the Respondents
in priority to any other person, company, or corporation, secured or unsecured;

(d) For the purpose of carrying out the powers and duties hereunder, to employ, retain, or dismiss such agents,
assistants, employees, solicitors and auditors as the Receiver and Manager may consider necessary or desirable for the
purpose of preserving and realizing on the said property and assets of the Respondents, and carrying on the businesses
and undertakings of the Respondents, and to enter into agreements with any person or corporation respecting the said
businesses or properties and that any expenditure which shall be properly made or incurred by the said Receiver and
Manager in so doing shall be allowed it in passing its accounts and shall form a charge on the undertaking, property
and assets of the Respondents, in priority to any other person, company, or corporation, secured or unsecured;

(e) To receive and collect all monies now or hereafter owing to the Respondents;

(f) To take such other steps as the Receiver and Manager deems necessary or desirable to preserve and protect the
real and personal property of the Respondents, in its custody.

9  The court, pursuant to cl. 7 of the receivership order, authorized the borrowing of up to $50,000 which would be secured
against the property and assets of all the respondents, which of course included Community. That clause of the order provided
as follows:

7. THAT for the purpose of exercising the powers and performing the duties hereunder, the said Receiver and Manager
be and it is hereby empowered from time to time to borrow monies not exceeding $50,000.00 by way of revolving credit
which may be borrowed and re-borrowed provided that the said limit is not exceeded at any time and that as security
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therefor the whole of the said properties and assets of the Respondents, together with all other assets and properties which
may hereafter be in the custody or control of the said Receiver and Manager, do stand charged with the payment of the
sum or sums so borrowed as aforesaid together with interest thereon in priority to all claims of the Applicant or any other
person, secured or unsecured, by which the assets and properties of the Respondents may be encumbered.

10 The receivership was funded by Revenue Canada which advanced funds to Clarkson or reimbursed Clarkson for
moneys Clarkson borrowed from the Toronto-Dominion Bank during the period Community was in receivership. By April
1981, Clarkson had borrowed in excess of $50,000. The appellant argues this was a breach of the terms of the order and
therefore a breach of fiduciary duty that Clarkson, as receiver-manager, owed not only to the court but to all the creditors and
the debtors. The appellant argues that Clarkson was required by law to go back to the court to obtain increased borrowing
authority and that Clarkson's failure to do so deprived Bayhold of an opportunity to make representations to the court that
there were other options the receiver-manager could pursue rather than continue with its strategy to keep the hotel open so as
to take advantage of the hoped-for increase in occupancy in the tourist season.

11 The premise for this argument is that a receiver-manager must obtain approval of the court before it exceeds the borrowing
authorized by the court pursuant to a clause such as cl. 7 of the receiving order and that the failure to do so is a breach of a
fiduciary duty that gives rise to the liability of a receiver-manager for unpaid amounts due to creditors of the debtor. In my
opinion, that proposition is not valid. The purpose of cl. 7 of the receiving order and like clauses which are common in such
orders was to authorize the receiver-manager to borrow up to $50,000 and with respect to such borrowings the receiver-manager
would have a charge against the undertaking property and assets of the debtor in priority to other creditors. The only result of a
failure to get approval for further borrowings would be that the receiver-manager would have no assurance that the court would
retroactively grant the receiver-manager a prior charge against the assets for such excess borrowings. The failure to obtain
court approval does not automatically result in the receiver-manager becoming personally liable for the existing contractual
obligations of the debtor. In this case, Clarkson was being indemnified by Revenue Canada for funds borrowed to operate
and manage the hotel business. The receiving order, read as a whole, shows that there was no prohibition against borrowing
in excess of $50,000. The receiver-manager was given broad management powers and could borrow up to $50,000 and have a
charge against the assets for such an amount. If the receiver-manager chose to borrow more without obtaining court approval,
the only repercussion would be that Clarkson would not have the comfort of a charge against the assets of the hotel for such
excess borrowing.

12 Support for this conclusion is the following statement from Receiverships by Frank Bennett (Toronto: Carswell, 1985)
where the author states at p. 128:

The receiver has no authority to borrow more money than has been authorized, including any overdraft position. If the
receiver does not obtain a further order for borrowings, he may be prevented from being indemnified out of the assets for
expenses incurred unless he can show that such expenses were proper and beneficial to the estate. If the receiver borrows
in good faith but for an improper purpose, he will be denied indemnity.

However, the receiver may bring a motion after the event for an order nunc pro tunc, but on such motion, the receiver must
demonstrate that the borrowings were properly incurred and that he was justified in the circumstances in exceeding his
borrowing limits. It will not be enough to show that the additional expenses were made in good faith and in the ordinary
course of business.

If there is no provision in the order authorizing the receiver to borrow moneys, the court may infer such power from the
other provisions in the order, particularly the power to carry on the business.

13 Further at p. 216, the author states:

In the event that the receiver exceeds his borrowing power, or borrows without power to do so, he may be deprived of his
right of indemnification out of the assets in receivership to the extent of such amount in excess of his authority. Irrespective
of whether the receivership is private or court-appointed such borrowings may be unsecured or at best rank subsequently
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to any prior security unless they can be justified as necessary for the preservation of the property. While each case must
be reviewed on an individual basis, it is not enough to show that the further liabilities had been incurred bona fides and
in the ordinary course of business. Furthermore, if the debt is incurred on a speculative basis, the receiver will be denied
his indemnity.

14 The decision of the Manitoba Court of Appeal in Edinburgh Mortgage Ltd. v. Voyageur Inn Ltd., (sub nom. Rothburg v.
Federal Business Development Bank) 28 C.B.R. (N.S.) 73, [1978] 2 W.W.R. 744 is illustrative that the courts regularly consider
whether a receiver should be retroactively indemnified for exceeding the borrowing limits under clauses similar to cl. 7 of the
receiving order granted in the case we have under consideration. There are no cases cited by the appellant to support its position
that the failure to return to court to have the court authorize borrowing in excess of $50,000 could result in the receiver-manager
becoming personally liable for obligations under contracts including the liabilities accruing under mortgages that existed prior
to the receiver-manager being appointed.

15 Insofar as the appellant's arguments focus on breaches of perceived duties of receiver-managers, it is important to consider
what are the duties of a receiver-manager. The essential duty of a receiver-manager as an officer of the court is to discharge
those duties prescribed by the order appointing the receiver-manager. (See Parsons v. Sovereign Bank of Canada, [1913] A.C.
160, 9 D.L.R. 476.) Bennett, at p. 118, explains the extent of a receiver-manager's duties as follows:

Notwithstanding that the receiver and manager is an officer of the court, his fiduciary duty to all extends to a standard of
care in the running of the business comparable to the 'reasonable care, supervision and control as an ordinary man would
give to the business were it his own'. Where he fails to provide such a standard of care, he may be liable for his negligence.

16 That is the standard a receiver-manager's performance must measure up to before liability is imposed. The trial judge
found that Clarkson was not negligent in the conduct of the receivership. There was ample evidence before the trial judge to
support such a finding.

17 In summary, the receiving order gave the receiver-manager broad power of management. Read in the context of the
receiving order and the law, cl. 7 did not prohibit Clarkson from borrowing in excess of $50,000 while operating the hotel.
Therefore, there was no breach of duty giving rise to the liability that the appellant seeks to impose. Accordingly there is, in
my opinion, no merit to the first issue raised by the appellant.

Issue 2
18

Are the respondents liable to Bayhold for damages for breach of fiduciary duty for closure of the hotel on November
3, 19817

19  The clauses in the receivership order relevant to this issue are cls. 3, 6(a), (b), and (f), which have previously been set out.
In short, cl. 3 appointed Clarkson receiver and manager of the undertaking property and assets of Community with authority to
manage the business until further order of the court. Under cls. 6(a) and (b) there were broad and specific powers of management
and under 6(f) Clarkson could take such steps as it deemed necessary or desirable to preserve and protect the real and personal
property of Community. Clause 9 might also be of some relevance in that it provided that the receiver and manager could apply
to court from time to time for direction and guidance in the discharge of its duties.

20 It is clear from the order and not uncommon that the receiver-manager could not dispose of major assets without court
approval. In this case, the receivership order provided that the receiver-manager could not dispose of the real property or the
shares of Community without prior approval of the court. The question raised by the appellant is whether or not the receiver-
manager could close the hotel without court approval where it was operating at a loss. The appellant asserts in para. 110 of the
factum that the receivership order, para. 6(a), provided that Clarkson should

until further order of this court ... carry on and manage the business of all the Respondents, in all phases whatsoever.

Next:canaDA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.


http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1978156698&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1978156698&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1912043447&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1912043447&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)

Bayhold Financial Corp. v. Clarkson Co., 1991 CarswelINS 33
1991 CarswellNS 33, [1991] N.S.J. No. 488, 108 N.S.R. (2d) 198, 10 C.B.R. (3d) 159...

21  Counsel for the appellant argues from this provision that the closure without court approval offended the receivership order
and constituted a breach of the receiver-manager's fiduciary duties to Bayhold. Accordingly he asserts that the respondents are
liable to Bayhold for the full amount that was owing on its mortgage as of the date of the foreclosure sale, plus prejudgment
interest from that date, for a total claim in excess of $1.3 million.

22 The receivership order does not state what the appellant asserts. Clause 3 provides for Clarkson's appointment as
receiver-manager of the undertaking, property and assets of each of the respondents with authority to manage the business and
undertaking of each of the respondents and to act at once and until further order of this court. Clarkson was empowered under
cl. 6(a) until further order of the court to carry on and manage the business in all phases. The appellant's argument is that unless
a further order of the court was obtained the receiver-manager had an obligation to continue to operate the hotel. The words of
cl. 6 granted Clarkson the power to carry on the business. The clause did not oblige Clarkson to do so until further order of the
court. There is a major distinction between a power and an obligation; this is the flaw in the appellant's argument. Furthermore,
the receiver's general power of management seems to me to entail full scope of management responsibilities including, as
provided for in para. 6(f), the right of the receiver-manager to take such steps as it deems necessary or desirable to preserve and
protect the real and personal property of Community. The only power given to the receiver-manager in the order that could not
be exercised without court approval would be the sale or mortgaging of the real property or shares of the respondent companies,
including Community. When the receivership order is read as a whole, there is no limitation placed on the scope of the receiver's
powers of management other than if he chooses to sell or mortgage the real property or the shares of the respondent companies.
The order does not expressly require that he keep the hotel open or obtain court approval before closing. Does the law impose
such a duty on a receiver-manager?

23 The appellant submits that if Clarkson had applied to the court in October or November of 1981 for approval of its
intention to close the hotel, the court would have terminated the receivership for the hotel and returned the hotel to Community.
He asserts that this would have permitted Community to operate the hotel until the most propitious moment for a sale and
that in all likelihood an offer in the range of $1,000,000, as eventually was offered by Equitas in April 1983, could have been
obtained and Bayhold's mortgage would have been paid out. It should be noted that by the fall of 1981, prior to the closure of
the hotel, Bayhold had already commenced foreclosure proceedings. With respect to the arguments advanced by the appellant,
it is a matter of speculation as to what would have happened had Clarkson applied to the court for approval to close the hotel.
It is quite clear the operation of the hotel was incurring very substantial deficits. It is more likely that the court would have
approved of the closing of the hotel rather than return it to Community which had no apparent ability to finance the continued
operation of the hotel.

24 The appellant relies on certain statements from Bennett on Receiverships that Clarkson could not have closed the hotel
without court approval. At p. 118 Bennett states:

As a fiduciary to all, the court-appointed receiver must manage and operate the debtor's business as though it were his
own. He cannot therefore, without court approval, close the business down or repudiate executory contracts.

25  Bennett does not cite any authority for the statement that the receiver-manager cannot close the business without court
approval.

26 Atp. 119 of text, Bennett states:

As a general matter, the court-appointed receiver, unlike the privately appointed receiver, owes a duty to the holder and
the debtor to preserve the goodwill and the property. The receiver will not be able upon appointment to close down the
debtor's business. He will have to demonstrate that it is a losing proposition before the court will permit the receiver to
break contracts and terminate the debtor's business.

27  Does this statement lead to the conclusion that Clarkson should have applied to the court before closing the hotel? Is
the statement supported by the authorities? Bennett appears to cite as authority for this proposition the case of Re Newdigate
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Colliery Ltd.; Newdegate v. The Co., [1912] 1 Ch. 468 (C.A.). However a review of that case does not support such a broad
statement. The Newdigate case is authority for the following valid proposition (p. 468):

It is the duty of the receiver and manager of the property and undertaking of a company to preserve the goodwill as well
as the assets of the business, and it would be inconsistent with that duty for him to disregard contracts entered into by the
company before his appointment.

28 In that case, the receiver-manager of the undertaking and property of a colliery company wished to repudiate certain
unfavourable forward contracts for the supply of coal. The court declined to approve of the repudiation as it would be inconsistent
with the duty of the receiver-manager to preserve the goodwill of the business. However, the case is not authority for the
proposition that the court cannot approve of the repudiation of such contracts and certainly not authority for the proposition
that a failure to obtain authorization to close down a business results in personal liability of the receiver-manager to existing
creditors who remain unpaid as a result of the assets of the debtors being insufficient to pay their claims.

29  Again it is important to remind oneself that the duty owed by a receiver-manager is to exercise reasonable care in the
management and operation of the business. The trial judge found Clarkson was not negligent in deciding to close the hotel.
There was no duty specifically imposed on Clarkson pursuant to the receivership order to keep the hotel open until such time
as it obtained approval of the court to close it. While it may have been prudent to obtain such approval in view of the statements
in Bennett, there was no obligation under the receivership order to do so. There is no case law in support of the statement made
in Bennett that a receiver-manager cannot close a business without approval of the court.

30  What Bennett was probably referring to is the recognized duty of the receiver-manager, not only to preserve the property
of the debtor, but also the goodwill of the debtor's business if there is any. Certainly if a business is operating at a profit or
there is goodwill it would be a breach of the receiver-manager's duty, to the debtor at least, to close the business. The receiver-
manager under such cir cumstances would require court approval before doing so as on its face it would appear that the receiver-
manager would be in breach of the duty to preserve the goodwill. It would be for the receiver-manager to satisfy the court that
under all the circumstances a liquidation of the business was reasonable. Whether that duty extends to the creditors I have some
doubt. However, the receiver-manager does have a duty to creditors to operate the receivership with reasonable care so as not
to unfairly affect the interest of all the persons affected by the receivership; that is, debtor and creditors, and has a duty to the
court to act in accordance with the terms of the order and the law.

31  In dealing with the appellant's argument on this issue, it may be useful to consider the nature and purpose of a receiver-
manager's appointment. The remarks of Cozens-Hardy M.R. at p. 472 of the Newdigate case, supra, are relevant; he stated:

The jurisdiction of the Court to appoint receivers is extremely old, but I believe the practice of appointing a manager is far
more modern, and I think it has been settled that the Court will never appoint a person receiver and manager except with
a view to a sale. The appointment is made by way of interlocutory order with a view to a sale; it is not a permanency.

32 The point being that while a receiver-manager is empowered to carry on the debtor's business, it is contemplated that
eventually there will likely be a liquidation notwithstanding that the receiver-manager has a duty to preserve the property and
the goodwill of the business. The trial judge found in this case there was no goodwill at the time when Clarkson made its
decision to close the hotel. The evidence could lead to no other conclusion. In my opinion, the failure to apply to the court for
approval to close the hotel on the facts of this case did not breach any duty Clarkson owed to Bayhold. Furthermore, the law is
clear that if a debtor or creditor feels adversely affected by any action of a receiver-manager the person may apply to the court
to protest the action and the complainant must prove the receiver is in breach of his duties. Bayhold made no such application
but continued with its foreclosure action. I reject the argument by the appellants that this proceeding is Bayhold's complaint.
The time to apply would have been in November 1981, not years later when this action was commenced.

33 The position of Bayhold on the first two grounds of appeal is interesting. On the one hand, Bayhold asserts that Clarkson
should have applied to the court in April 1981 to approve an increase in its borrowing and at that time Bayhold argues if such
an application had been made it could have made submissions to the court that the hotel should have been sold as early as April
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1981 as it was losing money and there was no need to wait for the summer season to show that it could not be viable. Yet despite
its argument that the hotel should have been sold in April 1981, it objects to Clarkson having closed the hotel in November of
1981, arguing that the hotel should have been kept open to facilitate a sale as an ongoing concern. It is difficult to reconcile these
positions except to say that one argument is needed to support the first ground of appeal and the latter argument the second.

34 In summary, the essence of a receiver's powers is to liquidate the assets. On the other hand, a receiver-manager is
vested with the additional power to manage the business, but this does not derogate from his power to realize on the assets. His
management duty, if [ can call it that, is to act with the care an owner would exercise in the running of his own business subject
of course to the terms of the court order appointing him receiver-manager. In this receivership, as in most, the powers to manage
are broad. There is nothing in the order that required the receiver-manager to obtain court approval before closing the hotel.
Justice Kelly found this was a valid business judgment considering all the circumstances and I agree. The receiver-manager had
the power pursuant to cl. 6(f) of the order to preserve the assets; the hotel was losing money, the receivership had turned out to be
a financial disaster and closing it to await the foreclosure sale was a reasonable judgment to preserve the property. The receiver-
manager did owe a duty to act reasonably in the conduct of the hotel business so as to preserve the goodwill and the property
of Community in the interests of not only Community but all the creditors, including the appellant. The fact that Clarkson did
not apply for court approval of the closure is not a breach of his duty to preserve the goodwill of Community in view of the
finding of the trial judge that there was no goodwill, a fact which the receiver was well aware of at the time of the closure.
Furthermore, even if Clarkson had breached its duties, the learned trial judge found as a fact that the closure did not cause any
loss to Bayhold. There was evidence to support this conclusion. There is no need to go into detail with respect to this finding,
as I have disposed of Issue 2 on the ground there was no breach of any duty owed by Clarkson to Bayhold. Therefore I reject
the appellant's argument that on this ground the respondents are liable to Bayhold for $808,339.21 plus prejudgment interest.

Issue 3
35

Are the respondents liable to Bayhold for damages resulting from the trespass on April 29, 1983, causing loss of the
Equitas sale of $1,000,000?

36  This issue is framed by the appellant in such a way that it assumes the trespass and the removal of the chattels caused
the loss of the Equitas sale. The only impropriety which surrounded the chattels removal was Clarkson's failure to obtain a
recovery order from the court. The hotel had been purchased by Bayhold at the sheriff's sale on January 13, 1982, and Clarkson
had agreed to leave the chattels in place rather than remove them for storage. The sale of the realty by the foreclosure order
did not include a sale of the chattels. The chattels were still owned by Community and were subject to a first charge in favour
of Clarkson for the balance of the preservation expenses and were subject to a second specific charge and a floating charge in
favour of Bayhold under the terms of its security document.

37  The appellant's argument is that by removing the chattels the receiver-manager committed a trespass and that this trespass
was the cause of Equitas refusing to complete the agreement to acquire the hotel from Bayhold for $1,000,000.

38  The trial judge clearly directed himself to the appropriate question when he rhetorically stated at p. 129 of his decision
[p. 145 N.S.R.]:

Although Clarkson's method of seizing the chattels from Bayhold was improper, is Equitas (sic) correct when it alleges
that this action caused a loss to Bayhold, in that it resulted in Equitas properly refusing to perform the agreement of
purchase and sale?

39 After dealing with a number of issues raised by Bayhold on this question, the trial judge decided as follows (p. 132
[p. 146 N.S.R.]):

Before Bayhold can succeed in this aspect of the claim, it must satisfy the Court that the negligent or trespass action of
Clarkson was the cause of its failure to complete its contract with Equitas, and that it suffered a measurable loss from this
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failure. On the face of it, Bayhold has not satisfied me that the agreement of purchase and sale incorporated a condition
that the hotel be a going concern at the time of the closing, nor have they satisfied me that there was a collateral enforceable
agreement to this effect. I therefore cannot conclude that the precipitous and inappropriate seizure action initiated by Mr.
Scouler on behalf of Clarkson was the cause of a breach of contract. Bayhold was in a position to provide to Equitas all
of the apparent requirements of the written agreement.

40  The trial judge, in effect, found that the seizure of the chattels by Clarkson was not the cause of Bayhold's losing the sale
to Equitas as there was no requirement in the agreement of sale that the chattels be even in existence let alone in the hotel. The
learned trial judge found that Bayhold didn't satisfy him that there was a collateral agree ment (outside the written agreement
between the parties) that the hotel would be a going concern on May 2, 1983, the closing date. The trial judge found that
Bayhold could comply with the requirements of the written agreement. The evidence is clear that Bayhold did not sue Equitas
on the agreement. The trial judge found that the conduct of both Bayhold and Clarkson with respect to events surrounding the
proposed sale to Equitas was somewhat tainted. He stated (pp. 131-132 [p. 146 N.S.R.]):

Neither Bayhold nor Clarkson come to court with very clean hands in the matter of Equitas refusing to complete the sale
of the hotel. Clarkson took possession of the chattels without proceeding in the appropriate way with a recovery order, and
its agent removed furniture in a clumsy way causing some minor damage to the hotel. The agent also removed furniture
and fixtures in which Clarkson had no claim. Bayhold was less than candid with Equitas about the nature and extent of the
claim of Clarkson to the chattels, and did not give Equitas notice of the clear warning from Clarkson that it would take
action to remove the furniture if some satisfactory arrangement was not made with respect to its claim. As well, Bayhold
did not bargain in good faith regarding the retention of the chattels.

41  The appellant asserts that the trial judge erred when he seemed to conclude that Bayhold would have had to sue Equitas
before coming against Clarkson. This argument is based on the following statement by the trial judge at p. 132 [p. 147 N.S.R.]:

Bayhold has not tested the validity of its proposition by a legal action to enforce the agreement or for damages. If Bayhold
had brought an action to enforce its agreement by way of specific performance, or an action for damages for the breach
of the contract, it would have recovered to the same extent that it now seeks to recover from Clarkson. If it had taken
this action and failed on the basis that there was a binding term of the contract that the property be a going concern, then
an action against Clarkson might be sustainable. However, I am not satisfied that Bayhold would not have succeeded
in its action to enforce the contract against Equitas, and I must therefore conclude that Bayhold cannot succeed on this
alternative claim.

42  Itend to agree with Bayhold's assertion that there was no requirement that Bayhold sue Equitas on the agreement before
pressing any claim it might have against the receiver-manager for damages arising from the removal of the chattels. However,
that does not assist the appellant. The trial judge was not satisfied the removal of the chattels was the cause of Bayhold losing
the sale to Equitas. There is evidence to support such a finding as despite the removal of the chattels from the hotel on April
29, 1983, Equitas was prepared to buy the chattels from Clarkson for $30,000 on May 2, 1983. Therefore, the removal per
se was not the fact which caused Equitas to refuse to complete. It would appear that the reason this sale fell through was that
Bayhold did not own the chattels and Equitas was unable to buy the chattels from Clarkson for a price Equitas was prepared to
pay. While technically Clarkson had no right to enter the hotel premises in the possession of Bayhold and remove the chattels
without a recovery order, Bayhold was well aware that the chattels were owned by Community and aware of Clarkson's prior
secured claim to the chattels. In addition, Clarkson had repeatedly requested a decision from Bayhold as to whether it intended
to purchase the chattels and, if not, Clarkson would remove them. The trial judge found that Mr. Scouler mistakenly believed
the order of Burchell J., dated January 6, 1983, in which the receiver-manager was granted a prior charge against the hotel and
the chattels to the extent of the preservation expenses was sufficient authority from the court to seize the chattels on April 29,
1983. I would note that the order provided as follows:

AND IT IS FURTHER ORDERED that The Clarkson Company Limited is entitled to the chattels in The Isle Royal Hotel
in priority to Bayhold Financial Corporation Limited and Romiss Sales Limited to the extent that the expenses exceed
the surplus proceeds of the foreclosure and sale of The Community Hotel Company Limited
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43 At most, the trespass was technical. Under the circumstances that existed on or about April 29, 1983, it is likely that
Clarkson could have obtained from the court a recovery order to remove the chattels from the hotel premises as Bayhold had
no legal right to retain them as title to the chattels was still vested in Community and Bayhold knew its interest in the chattels as
mortgagee was subject to the prior charge of Clarkson in the amount of $63,117.50. Equitas knew Bayhold was not warranting
even the existence of the chattels, so Equitas ought to have been alert although not fully informed by Bayhold that there was
a problem with respect to the transfer of the chattels that were in the hotel. The trial judge's conclusion that the seizure of the
chattels was not the cause of Bayhold losing the sale to Equitas was based on the trial judge's view that there was no agreement
between Bayhold and Equitas that the sale of the hotel was to be as a going concern. In other words, he didn't consider the
inability to deliver the chattels as part of the hotel property at closing was a requirement of Bayhold under the sale agreement.
The terms of the agreement support this conclusion.

44 When one looks at all the facts surrounding this sale to Equitas, the removal of the chattels was certainly not the real
cause of Equitas's failure to complete the agreement to purchase the hotel. Apart from the reason identified by the trial judge,
Bayhold cannot be heard to complain too much about this lost sale being caused by Clarkson's removal of the chattels because
Bayhold, by purporting to sell the chattels to Equitas pursuant to the terms of the agreement, was holding out to Equitas that
it owned the chattels, whereas in fact it did not. The chattels were owned by Community and were subject to a first charge to
Clarkson and then a second charge to Bayhold. Bayhold had no right to sell the chattels and can hardly be heard to assert
that it lost the sale because Clarkson removed them from the premises. Bayhold really lost the sale because it didn't own the
chattels; it didn't have any right to sell them in the first place and Equitas wasn't able to buy them at a price Equitas was prepared
to offer to the receiver-manager.

45  There isn't any need to deal with the issue whether the trial judge was in error when he suggested Bayhold must first sue
Equitas for a breach of contract before claiming damages for trespass.

46 I reject Bayhold's claim for damages which it asserts arises as a result of the trespass on April 29, 1983. The sale to
Equitas was not lost because of Clarkson's technical trespass.

Issue 4
47  The appellant sets out this issue as follows:

Are the respondents liable to Bayhold for mortgage interest owing to Bayhold during the term of the receivership until
Bayhold acquired the hotel at the foreclosure?

48  The short answer is "no"; the receiver-manager is not personally liable for the performance of contracts entered into prior
to the receivership. Therefore the respondents are not liable to pay the interest that was payable during the receivership under
the mortgages made by Community prior to the date of the receivership order. This is abundantly clear from the statements
made in the Newdigate case where Cozens-Hardy, in dealing with contracts which the receiver-manager did not wish to perform
and in which he had applied to the court to be excused from performing, stated at p. 474:

I do not quite like the phrase 'break these contracts,’ because it is not a question of breaking them. They are still subsisting,
but it is impossible to suggest that the receiver and manager is un der any liability to the persons who have entered into
them. In my opinion they are not contracts with him; they are contracts made with the company, which is still a company,
and has not yet been wound up. If he discharges the obligations of the company under the contracts he will be entitled to
receive the money due from the other contracting parties to the company; but to say that he is under any personal liability
with regard to the contracts and that he ought to be indemnified or relieved in respect of them is entirely to misunderstand
the position of a receiver and manager.

49 Buckley L.J. in the same case made it abundantly clear that receiver-managers are not personally bound by existing
contracts. He stated at pp. 476-477:
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As is notorious, and as appears by the evidence in this case, the value of coal has recently very largely risen, and if the
Court were to make the order asked for, the receiver and manager would be directed to refuse to perform the existing
contracts for the sale of coal in order that he might sell it at the enhanced price it now commands, with the result that
the company would be liable on the contracts for damages for breach thereof. The question is whether the Court ought to
give such a direction as that. Something has been said about these contracts being binding upon the receiver and manager
personally. That is not so at all.

50 Insupport of the argument that the receiver-manager is obliged to pay mortgage interest to Bayhold, the appellant relies on
certain statements by Bennett, Receiverships, and Sir R. Walton and M. Hunter, Kerr on Receivers and Administrators, 17th ed.,
(London: Sweet & Maxwell, 1989), the essence of which is that a receiver-manager, since he has been entrusted with possession
of not only the property but the goodwill of the business in receivership, cannot, without the express permission of the court,
disregard contracts entered into by the company prior to the receivership because to do so would result in the destruction of the
goodwill which the receiver-manager is obliged to preserve (Kerr, pp. 31, 207, 219-220; Halsbury's Law of England, 4th ed.,
vol. 39 (London: Butterworths, 1982) (Receiverships) at para. 982; Bennett's Receiverships (1985), pp. 119, 110 and 118).

51 The flaw in the appellant's argument is that the law does not go so far as to impose personal liability on a receiver-manager
so as to render him liable for damages to a party who contracted with the company in receivership prior to the receivership
order if the receiver-manager does not honour such contracts. One of the statements that the appellant relies on can be quoted to
illustrate that the appellant has put the emphasis in the wrong place and drawn the wrong conclusions. The appellant's factum
quotes from Kerr at pp. 219-220 with emphasis by the appellant as follows:

The receiver and manager is the agent neither of the company nor of the debenture holders, but owes duties to both. He
is appointed to preserve the goodwill of the business and therefore, subject to any directions made on his appointment,
it is his duty to carry into effect contracts entered into by the company before his appointment. Such contracts, unless
they are contracts depending on personal relationship, such as contracts of employment, remain valid and subsisting,
notwithstanding the appointment of a receiver and manager. Any breach of them will render the company, not the manager,
liable in damages, and will, moreover, destroy the goodwill of the business. In this respect, a manager differs from a
receiver appointed over the assets without any power to carry on the business, who is under no obligation and has no power
to carry out these contracts, nor to have regard to preserving the goodwill, and whose appointment therefore operates to
determine the contracts. A manager must not, without leave of the court, disregard the contracts in order to benefit the
debenture holders, since this course would both destroy the goodwill and render the company liable in damages; nor must
he pick and choose which contracts he will carry out as being most profitable.

52 The appellant's factum does not highlight the sentence which states that "[a]ny breach [of pre-existing contracts] will
render the company, not the manager, liable in damages and will, moreover, destroy the goodwill of the business." This statement
in Kerr on Receivers and Administrators is consistent with the views expressed by the justices who rendered opinions in the
Newdigate case.

53  The reasons a receiver-manager cannot break contracts are that to do so could destroy the goodwill of the business and
result in the company in receivership being liable for such a breach as the company continues in existence and could be sued for
failure to honour its contracts should it get out of receivership. That is one of the reasons why a receiver-manager should apply
to the court for approval to disregard any executory contracts. But the breach of such contracts does not make the receiver-
manager personally liable to the creditors which is the position urged upon us by the appellant. There is not any authority to
support the appellant's argument. The receiver-manager is bound by the terms of the executory contracts entered into by the
business in receivership before the appointment of the receiver- manager only in the general sense that the receiver-manager
must honour them to preserve the goodwill of the business. In Bennett on Receiverships, at p. 223, the author states:

At the commencement of any receivership, the receiver reviews the terms of any executory contracts made by the debtor
at the time of the appointment or order with a view to determining whether or not he should complete those contracts.
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In a court-appointed receivership, the receiver is not bound by existing contracts made by the debtor. However, that does
not mean he can arbitrarily break a contract. He must exercise proper discretion in doing so since ultimately he may face
the allegation that he could have realized more by performing the contract rather than terminating it or that he breached his
duty by dissipating the debtor's assets. Thus, if the receiver chooses to break a contract, he should seek leave of the court.

[Emphasis added.]

54 The statement which I have underlined in Bennett is a contradiction of the following statement made by Bennett at p.
110 of his book on Receiverships and upon which the appellant relies: "The receiver will be bound by the terms of existing
contracts. However, the receiver may move before the court for an order to breach such contracts." Bennett was merely making
a general statement; the footnotes refer the reader to his section on contracts which starts at p. 223 where he makes a more
specific statement, which I have quoted, and then goes on to discuss the Newdigate Colliery case.

55 That the receiver-manager is not personally liable for breaking pre-existing contracts is clear from the statements of
the justices in the Newdigate Colliery case. Of course, if the receiver-manager adopts pre-existing contracts he then becomes
personally liable for their performance. That is not the situation we have here. With respect to pre-existing contracts, it is the
company in receivership that continues to be liable for such contractual commitments if the receiver-manager fails to honour
them during the term of the receivership. That is all that the case of Parsons v. Sovereign Bank of Canada, supra, stands for.

56  There is no doubt that the law requires a receiver-manager to preserve the goodwill of the business but that does not require
that he perform all existing contracts. This is clear from the following passage from Parsons v. Sovereign Bank of Canada at
pp. 170-171 [A.C.]:

The construction which their Lordships place on the correspondence is that the receivers and managers had intended to
carry on the existing arrangements as long as possible without break in continuity, but to make it clear that they reserved
intact the power, which they undoubtedly possessed, later on to refuse to fulfil the contracts which existed between the
company and the appellants. That such a breach would give rise to claims for damages against the company which might
lead to its winding up, or to counter-claims, although the claimants could not get at the assets in the hands of the receivers,
was sufficient reason for the receivers and managers not desiring to put their powers in force. The inference is that as
between the company and the appellants the contracts continued to subsist.

[Emphasis added.]

57 The duty to preserve "the goodwill" is primarily owed to the company in receivership rather than the creditors. The
risk the receiver-manager runs in terminating pre-existing contracts is that to do so could diminish the goodwill and without
obtaining approval the debtor might sue the receiver-manager for damages or the court might censure the receiver-manager for
the manner in which the receivership was conducted, but a party who had contracted with the company in receivership prior
to the receivership order being granted does not have a cause of action against the receiver-manager if the latter chooses not
to honour pre-existing contracts. The preservation of the goodwill of the hotel, if there was any, did not require payment of
mortgage interest as the income from the operations was insufficient to do so. In short, the appellant has read into the case
law and the statements in the text books a duty on a receiver-manager that he honour contracts and that if he does not he
incurs personal liability for the breaches notwithstanding he was not a party to the contracts. The case law does not support
such a proposition and, in fact, it supports the contrary (Newdigate case). The appellant had a remedy as a secured creditor
which it eventually exercised to foreclose the mortgage and have the real property sold by the sheriff pursuant to court order. In
conclusion, the respondents did not incur personal liability to the appellant for mortgage interest that was owing by Community
at the date of the receivership or accrued during the term of the receivership up to the date of the sheriff sale on January 13,
1982. This ground of appeal is without merit.

Issue 5

58
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Did Bayhold have priority over Clarkson for monies disbursed by Clarkson over $109,608.73?

59 The appellant argues that all receipts from the continuation of the hotel business during the receivership including
borrowings from the Toronto-Dominion Bank plus realizations from the liquidation of the assets ought to have been paid to
Bayhold to pay out the mortgages held by Bayhold on Community's property before any receipts were used by Clarkson
to pay the expenses of the receivership (except to the extent of $109,608.73 found by Burchell J. to have been expenditures
by Clarkson for preservation of Community assets and therefore having priority over Bayhold). The appellant's argument
on this issue rests on the assertion that there was an automatic crystallization of Bayhold's floating charge on Community's
assets and undertaking when, on February 1, 1981, Burchell J., upon the application of Revenue Canada as a creditor of
Community, appointed Clarkson receiver-manager. The appellant asserts that the "authorities are overwhelmingly" in support
of this argument.

60  The learned trial judge found that there was no automatic crystallization and that Bayhold would have to have intervened
by appointing its own receiver to have crystallized its floating charge. The appellant asserts that the trial judge considered
none of the case law in support of their position that the floating charge had crystallized upon the appointment of Clarkson as
receiver-manager. The appellant cites the following cases [and authorities] in support of the argument:

Bank of Montreal v. Glendale (Atlantic) Ltd. (1977), 20 N.S.R. (2d) 216 (sub nom. Glendale (Atlantic) Ltd. v. Gentleman),
1 B.L.R. 279, 76 D.L.R. (3d) 303 (C.A.), at pp. 250-251 [N.S.R.];

Palmer's Company Law, Clive M. Schmitthoff and James H. Thompson, 21st ed. (London: Steven & Sons Limited, 1968)
pp- 396-397;

Irving A. Burton Ltd. v. Canadian Imperial Bank of Commerce (1982), 41 C.B.R. (N.S.) 217,36 O.R. (2d) 703, 17 B.L.R.
170,2 P.P.S.A.C. 22,134 D.L.R. (3d) 369 (C.A.), at p. 220 [C.B.R.];

Kerr on Receivers and Administrators, 17th ed., pp. 50-51;

Evans v. Rival Granite Quarries Ltd., [1910] 2 K.B. 979 (C.A.), at p. 1000;

Re Crompton & Co. Ltd.; Player v. Crompton & Co., [1914] 1 Ch. 954;

Bennett, Receiverships (1985), p. 48;

Gough, Company Charges (London: Butterworths, 1978), pp. 84-86;

Lightman, G. & G. Moss, The Law of Receivers and Companies (London: Sweet & Maxwell, 1986), p. 28.

61 Thave reviewed the authorities cited by appellant's counsel and would note that the statements referred to in the Glendale
case are quotations from texts simply describing the nature of a floating charge and are not of great assistance in dealing with
the issue before us as the statements do not address the issue whether a holder of such a charge must intervene to crystallize
the floating charge. However, the statements do set out a point of view on crystallization. The general statement from Palmer’s
Company Law as referred to in the Glendale decision at p. 250 [N.S.R.] reads in part as follows:

Upon the happening of certain events, which are set out in the charging deed, the floating charge becomes fixed or, in
technical terminology, it 'crystallizes', and thereafter the assets comprised in the charge are subject to the same restrictions
as those under a specific charge. Unless otherwise agreed, a floating charge will also crystallize on the appointment of a
receiver (either by the court or by a debenture holder under a power contained in the debenture) or on the commencement
of winding up ...
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62  In Irving A. Burton v. Canadian Imperial Bank of Commerce, supra, the case involved an assignment of book debts. On
the facts of that case, anyone would agree that an assignment of book debts made in compliance with the applicable legislation
would take priority, with respect to the book debts, over a subsequent assignment in bankruptcy.

63  With respect to the statement in Kerr on Receivers and Administrators, 17th ed., at pp. 50-51, the author is referring to
situations in which a receiver will be appointed and does not address the issue as to when exactly a floating charge crystallizes
and what is the effect of the so-called crystallization.

64 The Crompton case, supra, doesn't address the issue raised by the appellant in this case. In Crompton the debenture holders
applied for and were granted an order appointing a receiver when the company ceased to do business. Here, Bayhold never
applied for the appointment of a receiver.

65  With respect to the statement on p. 48 in Bennett, Receiverships, the author makes a general statement that "if the business
ceases or is disposed of as a business, the floating charge automatically crystallizes since the debtor is no longer in business".
No authority is cited by the author for this proposition but it is consis tent with the statement from Palmer previously quoted.

66  In Gough, Company Charges (1978), pp. 84-85, the author states:

Since a specific charge over trading assets was considered necessarily to bring about the consequence of paralysis or
stoppage of the business, it can be seen that the first moment when it might be envisaged, according to the intention of the
parties as expressed in the security contract, that the process of crystallization might come about is when the business of
the company for some reason or other ceases to operate on a continuing and going basis; in short, when the business stops.
The business might stop by virtue of a decision made by the company management (and therefore ultimately membership),
or else by virtue of the decision of any company creditor, including the creditor secured by floating charge, to initiate
proceedings towards that end. The company is, respectively, either unwilling or unfree to carry on its ordinary business so
that, as far as the company management is concerned, it is unwilling or unable any longer to appropriate its property in the
ordinary course of business for purposes other than that of the security. Obviously, in either case it is the intention of the
parties under the security contract, with the purpose of the floating charge having been served and the disadvantage of a
specific charge over trading assets, viz., to cause a paralysis or stoppage of the business, no longer being relevant, that such
circumstances constitute the natural time for the conversion of charge from being hitherto floating into a specific security.

67 I agree with the above as a general statement as to the nature, purpose and effect of a floating charge as opposed to
a fixed charge.

68 In Lightman & Moss, The Law of Receivers and Companies (1986), p. 28, the general statement dealing with the
crystallization is as follows:

A floating charge will crystallize on the appointment of a receiver (whether by the debenture-holder under the debenture
or the court) or on the commencement of winding-up (even if the winding-up is merely for the purposes of reconstruction)
or on the cessation of business.

69  Itisto be noted that this statement is made in the context of a chapter entitled "The Basis of Appointment of Receivers";
the statement must be looked at in that light.

70  The crystallization of a floating charge means that upon the happening of some event or events the charge that had been
floating over the assets becomes fixed.

71  To the extent there are conflicting views as to when a floating charge crystallizes and the effect of the same, I am attracted
to the reasoning of Berger J. in R. v. Consolidated Churchill Copper Corp.,30 C.B.R. (N.S.)27,[1978]5 W.W.R. 652,90 D.L.R.
(3d) 357 (B.C.S.C.) that before the floating charge in favour of a mortgage or debenture holder crystallizes, that is becomes
fixed on all the assets and undertakings of the debtor, the holder must intervene by going into possession or by bringing an
application for the appointment of a receiver.

Next:canaDA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.


http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1978158441&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1978158441&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Search)

Bayhold Financial Corp. v. Clarkson Co., 1991 CarswelINS 33
1991 CarswellNS 33, [1991] N.S.J. No. 488, 108 N.S.R. (2d) 198, 10 C.B.R. (3d) 159...

72 Inthat case, Berger J. analyzed the decisions which deal with the subject of automatic crystallization including the decision
in Evans v. Rival Granite Quarries, supra, and concluded that it was only Buckley L.J. in the Evans case who took the view,
in obiter, that a floating charge might crystallize without intervention. Berger J. referred to L.C.B. Gower, Modern Company
Law, 3rd ed. (1969) in which the author stated at p. 421:

Default alone will not suffice to crystallize the charge, the debenture-holders must intervene to determine the licence to
the company to deal with the property, normally by appointing a receiver or by applying to the court to do so.

73  Berger J. went on to state that there has been no judgment rendered in Canada on the issue of automatic crystallization. I
agree with the policy enunciated by Berger J. in the following passage from his decision (pp. 41-42 [C.B.R.]):

But there has been no judgment rendered on the question in Canada. The matter is one of first impression. So policy
considerations should be placed on the scales. These considerations weigh heavily against the adoption of the motion of
self-generating crystallization. In the case at bar there were numerous acts of default, going back to 1972. Brameda did
not, until 14th April 1975, take the position that the floating charge had crystallized. If in truth it had crystallized back
in 1972, when Brameda acquired the bank's interest in the debenture, Brameda did not treat the company thereafter as if
its licence to carry on business was at an end. Brameda sought to have it both ways: to attain priority over the province's
lien without putting Churchill into receivership. This shows the parlous state of affairs which would result if the concept
of self-generating crystallization were to be adopted. The requirements for filing by a receiver under the Companies Act
would be rendered a dead letter. The company would not know where it stood; neither would the company's creditors. How
is anyone to know the true state of affairs between the debenture-holder and the company unless there is an unequivocal
act of intervention? How can it be said that the default by the company terminated its licence to carry on business when in
fact it was allowed by Brameda to carry on business for three years thereafter? If the argument were sound, the debenture-
holder would be able to arrange the affairs of the company in such a way as to render it immune from executions. The
debenture-holder would have all the advantages of allowing the company to continue in business and all of the advantages
of intervening at one and the same time, to the prejudice of all other creditors. This contention was rejected in the Evans
case: see Vaughan Williams L.J. at pp. 989-990, and Fletcher Moulton L.J. at p. 995.

It is my view that not in the older cases nor in the recent cases nor in the exigencies of policy is there any justification
for the adoption of a concept of self-generating crystallization. If there is any practical scope for such a theory it does not
extend to a case where the conduct of the debenture-holder is inconsistent with the assertion of any such claim.

This brings me back to the wording of the floating charge in the case at bar. It says that 'such floating charge shall in no
way hinder or prevent the company ... until the security hereby constituted shall have become enforceable from ... dealing
with the subject matter of such floating charge in the ordinary course of its business.' Condition 6 of the debenture says: 'If
the security hereby constituted shall become enforceable the Banks (Brameda) may be instrument in writing ... appoint any
person ... to be a receiver ... of the property and assets hereby charged.' The point is that default by the company renders the
floating charge enforceable. To that extent, default is a hindrance to the company, i.e., the debenture-holder has the right
to intervene when he pleases. But in order to terminate the company's licence to carry on business, the debenture-holder
must in fact intervene. This is provided for by the very language of the debenture itself. While the security may become
enforceable on default, still the debenture-holder must intervene to enforce his security before it crystallizes.

74 In the case we have under consideration, the floating charge in favour of the appellant (the pledge agreement dated
July 24, 1974) provides for the standard two-step process for the enforcement of the floating charge. Although the appointment
of a receiver gave rise to a default just as did the failure to pay moneys due from Community to Bayhold, the terms of the
pledge agreement (cl. 6 of the debenture) provided: "At any time after the happening of any event by which the security hereby
constituted becomes enforceable, the chargee shall have the following rights and powers". There were then listed a number of
powers Bayhold could exercise, including the power to appoint a receiver.
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75  Therefore, although the charges created by the security document became enforceable upon the appointment of Clarkson,
Bayhold would have to have taken proceedings under cl. 6 to appoint a receiver or exercise any of the other powers mentioned
before the security would be enforced. Bayhold did not exercise its right under the provision of the security document, but
allowed the hotel to be operated by Clarkson under the receiving order that had been granted. Bayhold took no formal steps to
enforce the floating charge and therefore applying the decision in the Consolidated Churchill case, the charge did not crystallize.
That means it did not become fixed, therefore Community's assets and revenues were not attached for the benefit of Bayhold
other than as an uncrystallized floating charge. Bayhold cannot have it both ways; that is, allow the business to be operated
by the receiver-manager without intervening itself and then subsequently take the position its floating charge had crystallized
upon the appointment of Clarkson and that it was therefore entitled to all the money that went into the bank account opened by
the receiver-manager in connection with its operation of the hotel. That would create an impossible and inequitable situation
for all creditors and receivers.

76  Bayhold, as the first mortgagee on the realty and personalty and holder of the first floating charge on the undertaking,
could have applied for the appointment of its own receiver if it wished to enforce its floating charge. It chose not to do so for
the obvious reason it did not want to take on the task of providing money to run the hotel in the summer of 1981; a task which
was so graciously accepted by the Canadian taxpayers.

77  In summary, for the policy reasons enunciated by Berger J. coupled with the fact that the terms of the security document
held by the appellant provided separately for, (i) events of default (for example, the appointment of a receiver being in the
event of a default), and (ii) enforcement; the appellant, to crystallize its floating charge security, would have had to intervene
by application to appoint a receiver of its own or have gone into possession. The appellant did not make any such application to
court, nor did it go into possession until after it acquired the hotel at the sheriff's sale. Therefore, I reject the appellant's argument
that it was entitled to all revenues that came into the hands of Clarkson while operating the hotel.

78  Bayhold also argues that because it did not get notice of Revenue Canada's application to the court to appoint Clarkson
receiver-manager, Bayhold is entitled to all moneys received by Clarkson during the receivership. The appellant relies on the
case of Robert F. Kowal Investments Ltd. v. Deeder Electric Ltd. (1975),21 C.B.R. (N.S.)210,9 O.R. (2d) 84, 59 D.L.R. (3d) 492
(C.A)). The Kowal case does not support the appellant's argument. In the Kowal case the Ontario Court of Appeal simply said a
receiver-manager could not have a charge against the mortgagee's security for the amounts that the receiver-manager had paid
to the mortgagee during the period of the receivership as the payments were not made for the preservation of the property and
therefore not for the benefit of all the creditors. In the case we have under consideration, Clarkson's expenditures in operating
the hotel were for the benefit of all the creditors and Clarkson did not get priority over Bayhold against the hotel assets except
to the extent of the preservation expenses in the amount of $109,608.73. Bayhold, by commencing foreclosure proceedings
and having the real property sold by the sheriff, realized on its security against the real property. However, the surplus from the
sheriff's sale and the realization from the sale of the hotel chattels was insufficient to pay Clarkson's "preservation expenses".
Other than with respect to the "preservation expenses", the receiver-manager did not subject Bayhold's security to recover
the receiver-manager's expenditures in operating the hotel; these expenses were paid out of the borrowings from the Toronto-
Dominion Bank and advances from Revenue Canada. In summary, the Kowal case does not stand for the proposition that all
revenues or realizations on the sale of assets during a receivership must be turned over to a creditor with an uncrystallized
floating charge against the assets and undertaking of the company in receivership simply because the holder of the floating
charge was not given notice of the application to appoint a receiver-manager.

79 In summary in Issue 5, Bayhold does not have priority over Clarkson for moneys disbursed by Clarkson during the
receivership.

Issue 6

80  As framed by the appellant: "Is Clarkson liable to Bayhold for the damage to the building caused by fires and a flood
during the receivership?"
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81 During receivership there were two fires which caused damage to the boiler room and the Sadat Room (a conference
room). Clarkson received and kept the fire insurance proceeds of $13,773.07. Clarkson did not repair all the damage to the
boiler room because it was not necessary for the operation of the hotel.

82 With respect to the flood damage, the following facts are relevant. The hotel had been closed on November 3, 1981,
and the heat turned down. On January 13, 1982, Bayhold purchased the hotel at the sheriff's sale. Mr. Scouler had undertaken
to one of the counsel for Bayhold to keep the hotel premises safe and secure. On January 20, 1982, a Ms Bagnell, who was
employed by Clarkson at the time, before leaving the hotel during a period of cold weather decided it would be prudent to
flush some of the toilets to loosen up any ice clogging the pipes as the heat had been turned back. During the night the pipes
froze and there was substantial damage done.

83  As Bayhold wished to sell the hotel as a going concern, it allowed Mr. Rahey to go into possession and operate the hotel.
Mr. Rahey repaired most of the fire and flood damage caused during the receivership. The appellant asserts that Mr. Rahey did
so at a cost of $125,000 and that Mr. Rahey was setting this off against Community's outstanding mortgage debt to Bayhold.
Bayhold claims $125,000 from the respondents which it says it owes to Rahey for the work to repair the fire and flood damage.
The learned trial judge found that the care of the hotel by Clarkson in this period was adequate under the circumstances and
that none of the physical damage was caused by the negligence of Clarkson. The trial judge also concluded that Bayhold had
not suffered recoverable damages as a result of the actions even if Clarkson had been negligent.

84  With respect to the claim of $125,000 the respondents make the following points in their factum:

Bayhold claims that in 1982-83 Rahey repaired damages sustained by the hotel during the receivership, at a cost of some
$125,000.00. Bayhold further claims that Rahey is now 'setting-off' these repairs as against his debt to Bayhold. It seeks
damages in the same amount as against Clarkson as a result. Clarkson makes the following points in response:

(a) The learned trial judge found as a matter of fact that Clarkson had maintained adequate precautions and performed
adequate remedial measures and was not responsible in negligence for any physical damage to the hotel;

(b) Little or no evidence was provided with respect to repairs performed by Rahey, or the value of any such repairs;

(c) Little or no evidence was provided with respect to any attempt by Mr. Rahey to set-off the amount of any such
repairs as against Bayhold. Mr. Rahey had not claimed the cost of repairs as against Bayheld in the eight years which
had elapsed since repairs allegedly took place;

(d) Both Alan Feldman and Gordon MacLean testified that Rahey operated the hotel on the basis that he would
contribute necessary repairs, pay mortgage interest, and pay most operating expenses and, in return, be entitled to
keep all hotel revenue. By Bayhold's own evidence, accordingly, Rahey has no basis to claim the cost of any repairs
as against Bayhold.

[Emphasis added.]

85 I am satisfied based on the points made by the respondents, as set out above, that the learned trial judge did not commit
error when he concluded that Clarkson was not responsible to Bayhold for the $125,000. The evidence does not support a
finding for the appellant on this issue. By Bayhold's own evidence the damage was repaired by Rahey pursuant to the agreement
they made with him. Based on that agreement alone, Mr. Rahey has no right of recovery against Bayhold for any expenditures
made to repair the fire and flood damage while he was operating the hotel. Mr. Rahey has not commenced an action in which
he has made such a claim. The evidence supports the trial judge's conclusion that Bayhold did not suffer recoverable damage
as a result of the actions of Clarkson.

86  In summary, I would dismiss the appeal with costs to the respondents to be taxed.
Appeal dismissed.
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[1] These are foreclosure Actions. To date, no Orders Nisi have been granted. In
both Actions, an order was made on November 28, 2007 appointing The Bowra Group
Inc. as Receiver and Manager without security (“Receiver and Manager”), of all of the
assets, undertakings and properties of Chandler Homer Street Ventures Ltd.
(“Chandler”) and Cook and Katsura Homes Inc. (“Cook”). As part of that Order, the
Receiver and Manager was granted a number of powers including the ability to:

“... manage, operate and carry on the business of the Debtor, including the powers to
enter into any agreements, incur any obligations in the ordinary course of business,
cease to carry on all or any part of other business, or cease to perform any contracts of

the Debtor”.

[2] It was further provided in each of the Orders that:

... o proceeding or enforcement process in any Court or tribunal (each, a
“Proceeding”), shall be commenced or continued against the Receiver
except with the written consent of the Receiver or with leave of this Court.

... o Proceeding against or in respect of the Debtor or the Property shall
be commenced or continued except with the written consent of the
Receiver or with leave of this Court and any and all Proceedings currently
under way against or in respect of the Debtor or the Property are hereby
stayed and suspended pending further Order of this Court, provided,
however, that nothing in this Order shall prevent any Person from
commencing a Proceeding regarding a claim that might otherwise become
barred by statute or an existing agreement if such Proceeding is not
commenced before the expiration of the stay provided by this paragraph.

[3] Each of the Orders also provided the Receiver and Manager was empowered
and authorized but not obligated to do any of the following where the Receiver

considered it “necessary or desirable”:

(2)(c) manage, operate and carry on the business of the Debtor, including
the powers to enter into any agreements, incur any obligations in the
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ordinary course of business, cease to carry on all or any part other
business, or cease to perform any contracts of the Debtor; ...

(k) market any or all the Property, including advertising and soliciting
offers in respect of the Property or any part or parts thereof and
negotiating such terms and conditions of sale as the Receiver in its
discretion may deem appropriate;

) sell, convey, transfer, lease, assign or otherwise dispose of the
Property or any part or parts thereof out of the ordinary course of business

(i) with the approval of this Court in respect of any
transaction in which the purchase price [exceeds $10,000.00] or the
aggregate purchase price exceeds [$10,000.00] ...

(m) apply for any vesting order or other orders necessary to convey the
Property or any part or parts thereof to a purchaser or purchasers thereof,
free and clear of any liens or encumbrances affecting such Property; ...

(s) take any steps reasonably incidental to the exercise of these
powers.

[4] In both Actions, the Receiver and Manager now applies for “Directions”
concerning either to disclaim certain contracts of purchase and sale (“Contracts”) or to
allow it to sell the strata lots involved at current market value free and clear of any
obligation of Chandler or Cook that may arise under the Contracts on the bases that the
discount contained in the Contracts constitutes payment of a pre-receivership
unsecured claim or that the purchase price set out under the Contracts does not

represent fair market value as at the date of those Contracts.

BACKGROUND

[5] Action HO70699 relates to a 192 unit project in Yaletown (“Vancouver Project”).
Action HO70700 relates to two residential towers in Richmond (“Richmond Project”),

being 9188 Cook Road (“Tower 1”) and 633 Katsura Road (“Tower II7).
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[6] The Receiver and Manager has provided the following estimates of the present

secured debt owing: (a) Vancouver Project: $59,800,000.00 (Petitioner);

$1,000,000.00 (New Home Warranty provision); $1,000,000.00 (borrowings of the
Receiver and Manager); $3,500,000.00 (second charge holder); $6,300,000.00 (third

charge holder); $20,300,000.00 (fourth charge holder having a charge for this amount

against both the Vancouver Project and the Richmond Project; (b) Richmond Project:
$25,400,000.00 (Petitioner); $1,000,000.00 (New Home Warranty provision);
$1,000,000.00 (borrowings of the Receiver and Manager); and $20,300,000.00 (second
charge holder having a charge for this amount against both the Richmond Project and
the Vancouver Project). The Receiver and Manager also estimates that the unsecured
creditors claim $30,100,000.00 against the Vancouver Project and $32,300,000.00
against the Richmond Project. Approximately $30,000,000.00 of those amounts are

said to be owing to the Respondent, Theodore Freeman a.k.a. Ted Freeman.

[7] The Receiver and Manager estimates that the equity that will be available on
Tower | of the Richmond Project will be $3,700,000.00 prior to the application of the
debt owing under collateral security. The Receiver and Manager estimates that the
equity that may be available on the Vancouver Project is $3,746,000.00 prior to the
application of the debt owing under collateral security. Overall, the estimated shortfall to
Gibrailt Capital under its inter alia charge after applying all equities available would be in

the neighbourhood of $3,764,000.00.

[8] There were a number of pre-sales on both the Vancouver Project and on the
Richmond Project with those pre-sales occurring prior to the construction of the

Projects. Because of escalating construction costs, it became apparent that the total
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purchase prices on the pre-sales were insufficient to allow the completion of the two

Projects.

[9] After a review of the pre-sales that had been arranged by Chandler and Cook, it
was the opinion of the Receiver and Manager that certain Contracts should be
disclaimed as the pre-sales for many of the Units were significantly below the current
market value at the time of the Contracts, at the time of the appointment of the Receiver

and Manager, and presently.

[10] In agreements in place between the Petitioner and Chandler and between the
Petitioner and Cook, the Petitioner required that there be a number of firm and binding
pre-sale agreements in place and that these agreements achieve a certain minimum
price determined by the Petitioner prior to providing construction financing being made
available to Chandler and to Cook. Regarding the Vancouver Project, the Petitioner
advised that it was prepared to advance funds and to give partial discharges of its
security if the sales proposed by Chandler for units met the criteria set out in the charge
of the Petitioner. The Mortgages of the Petitioner in place as against the Vancouver

Project and the Richmond Project include the following provisions:

3.3 PREPAYMENT

(&8  When not in default, the Mortgagor may prepay the Principal
Amount, in whole or in part, prior to the Balance Due Date.

(b) Provided that:

0] The Mortgagor is not in default in the payment of any
amount owing to the Mortgagee hereunder;

(i) The Lands have been subdivided by a strata plan
approved by the Mortgagee and filed in the
appropriate Land Title Office and separate titles have
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been issued for each lot or strata lot (“Strata Lot”)
created by the said strata plan;

(i)  The Mortgagor has entered into an unconditional
bona fide agreement of purchase and sale for a Strata
Lot created on the Lands with a purchaser or
purchasers who are at arm’s length to the Mortgagor
and has provided the Mortgagee with a true copy of
the agreement of purchase and sale; and

(iv)  The Mortgagor has paid to the Mortgagee a partial
discharge fee of $75.00 for each Strata Lot
discharged from the charge of this Mortgage;

the Mortgagee will grant a partial discharge of this Mortgage
from title to the Strata Lots so created upon payment of all
interest due and payable to the date of payment and upon
payment of 100% of the Net Sale Proceeds (hereinafter
defined) for each of the Strata Lots, less Extra Costs
(hereinafter defined) paid for by the Purchaser over and
above the gross sale price of each of the Strata Lots. “Net
Sale Proceeds” means the gross arm’s length sale price of
an individual Strata Lot less the aggregate of the following:

A. Any net GST included within the gross sale price (i.e.,
GST payable less rebate to be received by the
Mortgagor or a purchaser);

B. Real estate commissions;

C. Reasonable legal fees and disbursements and GST
and PST applicable thereto of the Mortgagor’'s
solicitor for acting for the Mortgagor on sales of Strata
Lots;

D. Normal closing adjustments between a vendor and a
purchase[r] of real estate;

together with the holdback which a purchaser of a strata lot
is permitted to retain pursuant to the provisions of the Strata
Property Act provided that this holdback is maintained in
trust by the solicitor or notary public acting for the Purchaser
or the Mortgagor on his or her undertaking to forward the
holdback to the Mortgagor’s solicitor once the purchaser
authorizes its release, and the Mortgagor irrevocably
authorizes and directs its solicitors to forward and remit such
holdback(s) when received to the Mortgagee.
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“Extra Costs” refers to items specifically requested and paid
for by the purchaser and not included in the gross sale price
of a Strata Lot.

(c) The Mortgagor shall not enter into an agreement of purchase
and sale at prices less than the pro forma price list approved
by the Mortgagee, without the prior approval of the
Mortgagee, and the Mortgagee’s obligation to provide a
partial discharge of the Mortgage is conditional upon the sale
prices for Strata Lots being not less than the prices listed in
the price list (the “Price List”) submitted by the Mortgagor to
and approved by the Mortgagee or at such sale prices that
the Mortgagee has approved in writing, provided that the
sale price of each Strata Lot shall not be less than 95% of
the listed price for such Strata Lot shown on the Price List.

[11] The Petitioner takes the position that it is not prepared to grant partial discharges
of its Mortgage relating to a number of the Contracts as they do not comply with that
Mortgage provision. Partial discharges would be available where provisions of the

Mortgage have been met.

[12] The Contracts relating to these pre-sales all contained the same provisions.

Those provisions include the following:

8. COMPLETION

The completion of the purchase and sale of the Strata Lot shall take place
on a date (the “Completion Date”) to be specified by the Vendor which is
not less than ten business days after the Vendor or the Vendor’s Solicitors
notifies the Purchaser or the Purchaser’s solicitor that:

(@) the City of Vancouver [or the City of Richmond] has given
permission to occupy the Strata Lot; and;

(b)  the Strata Plan in respect of the Development has been or is
expected to be fully registered in the New Westminster/VVancouver Land
Title Office prior to the Completion Date.

10. DELAY

If the Vendor is delayed from completing the Strata Lot, depositing the
Strata Plan for the Development in the Land Title Office or in doing
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anything hereunder as a result of fire, explosion or accident, howsoever
caused, act of any governmental authority, strike, lockout, inability to
obtain or delay in obtaining labour materials or equipment, flood, act of
God, delay or failure by carriers or contractors, unavailability of supplies or
materials, breakage or other casualty, unforeseen geotechnical conditions,
climatic conditions, acts or omissions of third parties, interference of the
Purchaser, or any other event beyond the control of the Vendor, then the
time within which the Vendor must do anything hereunder, and the
Purchaser’s Termination Option Date will be extended for a period
equivalent to such period of delay.

16. RISK

The Strata Lot is to be at the risk of the Vendor to and including the day
preceding the Completion Date, and thereafter al the risk of the Purchaser
and, in the event of loss or damage to the Strata Lot deemed material by
the Vendor and occurring before such time by reason of fire, tempest,
lightning, earthquake, flood, act of God or explosion, either party may, at
its option, by written notice to the other party cancel this Agreement and
thereupon the Purchaser will be entitled to repayment of the Deposit
together with all interest accrued thereon and neither the Vendor nor the
Purchaser shall have any further obligation hereunder. If neither party
elects to cancel this Agreement, the Purchaser shall be entitled to an
assignment of insurance proceeds in respect of the material loss or
damage to the Strata Lot, if any. All other remedies and claims of the
Purchaser in the event of such damage are hereby waived.

25. ASSIGNMENT BY PURCHASER

The Purchaser may not assign or list for sale on MLS (Multiple Listing
Service) the Purchaser’s interest in this Agreement until all Deposits
contemplated under this Agreement have been paid in full and thereafter
may not list without the prior written consent of the Vendor,. No
assignment by the Purchaser shall release the Purchaser from his/her
obligations hereunder. This Agreement creates contractual rights only
between the Vendor and the Purchaser and does not create an interest in
the Strata Lot The Purchaser shall pay the Vendor an administration fee of
$2,000 plus GST for any assignment of this Agreement or conveyance of
the Strata Lot other than to the Purchaser named herein provided that the
Vendor shall waive such fee for an assignment to a Spouse, child or
parent of the Purchaser on receipt of evidence of such relationship
satisfactory to the Vendor.

26. LIABILITY OF PURCHASER

In the event of an assignment in accordance with section 25, the
Purchaser will remain fully liable under the Agreement and such
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assignment will not in any way relieve the Purchaser of its obligations
under this Agreement.

28. CONTRACTUAL RIGHTS ONLY

This offer and the agreement which results from its acceptance creates
contractual rights only and not any interest in land.

MPC INTELLIGENCE INC. REPORT

[13]

The Receiver and Manager obtained a February 27, 2008 “Analysis” from MPC

Intelligence Inc. (“MPC”) relating to both Projects. The “Analysis” for the Vancouver

Project and the “Analysis” for the Richmond Project contain the following “Forward”:

[14]

The information provided in this pricing summary is intended for use by
Bowra Group in the historical market analysis of the H&H development in
Vancouver, BC and Garden City development in Richmond. This is not an
appraisal. This report was prepared as an opinion of competitive
conditions and is a past assessment of the market and the demand for
such product. This is not an opinion of the market from a sales and
marketing strategy perspective but a narrative of the previous climate and
demand for the developments at time of launch.

All information and detail within the report is compiled through public
sources or through the developers and property owners associated with
each project. The data is deemed to be accurate at the time of assembly
and delivery of the report. Every reasonable effort will be made to compile
accurate and reliable information and the data contained within the report
is deemed to be that. MPC Intelligence assumes no responsibility for
inaccuracies provided by the developer, agents or other reporting parties.

The “Analysis” of MPC for the Vancouver Project was as follows:

... it is obvious that there are a selection of units that have been sold for
well below the market value at the time. Determining the market value for
a period of time starting almost two years ago is a difficult challenge
because prices in the Downtown condo market have risen so quickly. It is
also important to acknowledge the way that sales campaigns work. It is
considered standard for prices on units to increase by anywhere from
$15,000 to over $50,000 at the grand opening depending on the demand
being shown by buyers. Any good sales & marketing company would also
try to aggressively raise the prices during the weeks and months after the
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[15]

launch to try to earn more money for the developer. This does not mean
that the units that were sold initially were under priced, as the overall
market can shift quite quickly as was experienced when the Woodward’s
project sold out at $600/sq ft and instantly increased what all other
projects could achieve.

From looking at the sales prices for units in the building we believe that
overall, the building sold for fair market value. This backs up our initial
perception from when it launched in 2006 and was considered to be
achieving good pricing levels in that market. Since we have assumed that
the majority of units in the building were sold at fair market value, the best
way to determine which units were under priced is to compare them to
similar units in the building that sold at roughly the same time. We have
excluded any of the units that look like they were under priced by less than
$20,000 because of the difficulty in reaching consensus on the value of
these units.

The “Analysis” of MPC for the Richmond Project was as follows:

When analyzing the sale prices of the units at Garden City there does not
appear to be many units that were sold below market values. Determining
the market value for a period of time starting over two years ago is a
difficult challenge because prices in the Richmond condo market have
rose very quickly from 2005 to 2007. It is also important to acknowledge
the way that sales campaigns work. It is considered standard for prices on
units to increase by anywhere from $15,000 to over $50,000 at the grand
opening depending on the demand being shown by buyers. Any good
sales & marketing company would also try to aggressively raise the prices
during the weeks and months after the launch to try to earn more money
for the developer. The Richmond market is also unlike most of the other
markets in the Lower Mainland when it comes to purchaser incentives.
The Chinese buyer in this market almost always expects for there to be
some sort of incentive or negotiation process to save money. This was
seen in the second phase of Garden City with the first 20 buyers at the
public grand opening receiving $5,000 off the purchase price along with no
GST (4.48% value). This resulted in many of the units having credits of
approximately $20,000 to $25,000. This is very typical in the Richmond
market and is considered a cost of doing business.

From looking at the sales prices for units in the building we believe that
overall, the building sold for fair market value. This backs up our initial
perception from when it launched in 2005 and was considered to be
achieving good pricing levels in that market. Since we have assumed that
the majority of units in the building were sold at fair market value, the best
way to determine which units were under priced is to compare them to
similar units in the building that sold at roughly the same time. We have
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excluded any of the units that look like they were under priced by less than
$20,000 because of the difficulty in reaching consensus on the value of
these units.

[16] Itis clear that the two reports are not appraisals. It is the position taken on behalf
of counsel for the pre-sale Contract holders that the reports are inadmissible. While |
find that the reports are inadmissible for the truth of their contents, | admit them into
evidence for the purpose of ascertaining the grounds upon which the Receiver and
Manager is of the belief that the market value at the time of the Contracts or the current
market value is such that the Receiver and Manager should be in a position to either
disclaim the Contracts or to allow the sale of the strata lots involved free and clear of

any obligation of Chandler and Cook that may arise under the Contracts.

APPLICATIONS OF THE RECEIVER AND MANAGER

[17] Originally, the Receiver and Manager sought directions to disclaim 17 Contracts
relating to the Vancouver Project and 10 Contracts relating to the Richmond Project.
The Motion of the Receiver and Manager is now restricted to Strata Lots 12 and 85 of
the Vancouver Project and Strata Lots 12, 46, 85, 92 and 95 of the Richmond Project.
The Petitioner supports most of the applications of the Receiver and Manager.
However, the Petitioner does not support the application of the Receiver and Manager
to disclaim the Contract relating to Strata Lot 12 in the Vancouver Project as it is
satisfied that the proposed purchase price met the minimum pre-sale criteria set in the

agreement reached with Chandler.

2008 BCSC 897 (CanLll)



bcIMC Construction Fund Corporation v.
Chandler Homer Street Ventures Ltd. Page 13

€) Contracts of Siu Chun Chao-Dietrich

[18] Ms. Chao-Dietrich had Contracts relating to Strata Lot 46 in the Richmond
Project and Strata Lot 85 in the Vancouver Project. Strata Lot 46 has been complete
and ready for occupancy since late 2007. Strata Lot 85 in the Vancouver Project will

not be completed until the Fall of 2008.

[19] Ms. Chao-Dietrich is a former employee of Chandler and is a licensed realtor.
Ms. Chao-Dietrich states that she was instrumental in arranging for the purchase by
Cook of the land that later would be the site of the Richmond Project. By reason of her
efforts, Ms. Chao-Dietrich claims to be entitled to a fee of $200,000.00 and that this fee
remains unpaid. In a September 20, 2006 agreement with Chandler, Ms. Chao-Dietrich
was to receive a further $100,000.00 “... for deferring paying the commission which you
earned on July 16, 2007. The owed commission and compensate [sic] payment in total
of $300,000.00 shall be discounted from the purchase price.” In her March 25, 2008
Affidavit, Ms. Chao-Dietrich states that the purchase price for Strata Lot 46 of the
Richmond Project was to be further reduced in order to reflect $34,800.00 in
commissions on previous sales in that Project and $6,000.00 to reflect late closing
expenses relating to the “...original unit of that she was to have obtained in satisfaction

of the amount owing in respect of the commission”.

[20] Ms. Chao-Dietrich states that Chandler verbally agreed in March of 2006 that the
net purchase price of $349,000.00 for Strata Lot 85 would be made available to her. In
this regard, a $100,000.00 “decorating allowance” was provided to Ms. Chao-Dietrich so

that the original offer of $449,000.00 with a $5,000.00 deposit became a net offer of
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$349,000.00. Though Ms. Chao-Dietrich states that the price was agreed to in March of

2006, the Contract was not signed until July 6, 2007.

[21] Itis the position of Ms. Chao-Dietrich that the discount was not a discount for
“unpaid services” but, rather, was a price equal to a similar unit on a per square foot
basis of a unit in the Vancouver Project sold to “Darren”, another employee of Chandler.
It is said that the units sold to “Darren” and to her reflected “employer’s discount” given
to employees. In this regard, Ms. Chao-Dietrich notes that the Receiver and Manager
has not sought to disclaim the contract relating to that other unit even though that unit is
of a comparable size. In a March 3, 2008 letter to the Receiver and Manager,

Ms. Chao-Dietrich states: “in order to maintain the value of the Project, giving a
decorating allowance instead of discounting off the purchase price seemed to be

appropriate at the time”.

[22] Itis the position of the Receiver and Manager that the market value for Strata Lot
85 at the time of the Contract was either $399,000.00 (based on the “Contract Analysis”
prepared by MPC), or $424,000.00 (based on the comments relating to that unit

prepared by a realtor advising the Receiver and Manager).

[23] MPC gave the following “Analysis” relating to the market value of Strata Lot 85 at

the time of the Contract:

Gross Selling Price $449,900 Net Selling Price $349,900 Incentives: $100,000

This unit was under priced because the identical unit one floor above (614) sold for $50,000 more when it
sold six months previously. The market would have escalated in this time and there should only be a
$5,000 discount for being located one floor below.
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Estimated Market Value at time of Pre Sale  $429,900
Estimated Selling Discount $80,000

[24] Regarding Strata Lot 46 in the Richmond Project, Ms. Chao-Dietrich states that
the purchase price was in the aggregate of $500,800.00 but that “Much of that
consideration, however, was paid by way of set off of various commissions and interest
stated to be owed by the vendor to the purchaser”. After deductions, the remaining
amount owing is stated to be $160,000.00. It is this amount which is shown as the sale
price in the Contract. A deposit of $40,000.00 was paid in two instalments: $32,000.00
on September 20, 2006 and $8,000.00 on April 30, 2007. The Richmond Project is now

complete. On August 21, 2007, Ms. Chao-Dietrich received a Notice of completion.

[25] While it has not been accepted by the Receiver and Manager, the Receiver and
Manager states that it has received an offer on Strata Lot 46 in the amount of

$469,200.00.

[26] MPC gave the following “Analysis” relating to the market value of Strata Lot 46 at

the time of the Contract:

Gross Selling Price $160,000 Net Selling Price $160,000 Incentives: $0
This unit was severely under priced. An example why would be the unit below (801) selling for $283,620
more 10 months later. Another example is the unit beside it (908) which is the same plan but with a SE
instead of SW exposure sold for $378,259 more than it sixteen months previous. It is assumed that unit
901 could have sold for somewhere near what 908 sold for with the increase in the market over the four
months being balanced by the fact that the 08 units were more popular and commanded a higher value.

Estimated Market Value at time of Pre Sale  $417,900
Estimated Selling Discount $257,900

[27] An action for specific performance of the Contract and for damages in the
alternative relating to Strata Lot 46 in the Richmond Project was commenced and

Certificate of Pending Litigation No. BB0207241 was filed against the Richmond Project
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by Ms. Chao-Dietrich on March 7, 2008. Ms. Chao-Dietrich states that those steps were
taken on the basis that: “The Receiver has indicated that he will not be completing the

Contract.” That action was commenced without the “written consent of the Receiver or
with leave of this Court”. There is no Motion before the Court that Ms. Chao-Dietrich be

at liberty to commence or to continue that action.

(b) Contract of Wayne Nikitiuk Assigned
to Salim Jiwa and Farouk Ratansi

[28] This Contract relates to Strata Lot 12 in the Vancouver Project. This unit is
presently unfinished and is not scheduled to be finished until the Fall of 2008.
Originally, Wayne Nikitiuk made an offer of $649,000.00 (excluding GST) and provided
a deposit of $64,900.00. Mr. Nikitiuk was given a $32,450.00 “decorating allowance” so
that the “net” purchase price reflected in the Contract was $616,550.00 (excluding

GST).

[29] By a July 29, 2007 assignment of the Contract between Mr. Nikitiuk and Messrs.
Ratansi and Jiwa and with the consent of Chandler, the Contract was assigned to
Messrs. Ratansi and Jiwa. The price paid by Messrs. Ratansi and Jiwa for that
assignment was $150,900.00 and that sum has been disbursed to Mr. Nikitiuk. It was a
term of the consent of Chandler that $2,000.00 of the assignment price was paid by Mr.

Nikitiuk to Chandler.
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[30] MPC gave the following “analysis” relating to the market value of Strata Lot 12 at

the time of the Contract:

Gross Selling Price $649,000 Net Selling Price $616,500 Incentives: $32,450

This unit was under priced as it sold for $12,550 more than TH2 which was the same plan type but was
located in the alley which should have been less desirable.

Estimated Market Value at time of Pre Sale  $649,000
Estimated Selling Discount $32,450

[31] The Petitioner does not support the application to disclaim the Contract as the
Contract would net $616,550.00 and this price met the minimum pre-sale criteria set by
the Petitioner. In seeking to disclaim the Contract, the Receiver and Manager is of the

view that the current market value of Strata Lot 12 is $730,000.00.

(c) Contracts of Crestmark Holdings Corp.

[32] Applying pursuant to Rules 47 and 50 of the Rules of Court and the inherent
jurisdiction of the Court, Crestmark Holdings Corp. (“Crestmark”) seeks an order that it
be at liberty to commence an action against Chandler, Cook, and the Receiver and
Manager so that it may seek an order for specific performance, a Certificate of Pending
Litigation and related relief in relation to August 10, 2007 Contracts relating to Strata

Lots 12, 85, 92, and 95 in the Richmond Project.

[33] In July of 2007, Chandler contacted Edward Wong & Associates Realty Inc.
(“Wong”) requesting that Wong submit a marketing proposal for the unsold units in
Tower | and Tower Il in the Richmond Project. On July 18, 2007, Wong signed an
Exclusive Listing Agreement relating to the Richmond Project (“Listing Agreement”).

37 units in Tower | and 50 units in Tower Il were unsold at the time of the Listing
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Agreement. The term of the Listing Agreement was to end on November 30, 2008 but
Chandler had the right to terminate the Listing Agreement after December 15, 2007 if

Wong had not sold 20 units by that time.

[34] In accordance with the agreement in place, the Petitioner advised Chandler that
it was prepared to give partial discharges of its security providing sales of the Units met
the criteria set out in the Mortgage including that the gross sale price of any units was
not less than 95% of the list sale price approved by the Petitioner for each phase of the
construction of each phase of the Richmond Project. The list prices relating to the
Strata Lots in issue were as follows: (a) Strata Lot 12 ($534,900.00); (b) Strata Lot 85

($379,900.00); (c) Strata Lot 92 ($384,900.00); and (d) Strata Lot 95 ($498,900.00).

[35] Chandler and Wong agreed to an amendment of the Listing Agreement which
saw potential purchasers being offered a price discount of up to 10% off the then list
price and a bonus of up to $250,000.00 to Wong. As at August 8, 2007, offers on 28
units had been received at prices discounted from between 6% to 10% and six units
remained unsold. It is stated by Wong that all sales contracts showed the full list price
with reductions recorded in the form of payment of cash or credit towards the purchase
price on closing so that there would be no jeopardy to the pricing on the remaining

unsold units.

[36] In August, 2007, Chandler is stated to have requested that Wong purchase some
units so that the goal of meeting the financial commitments set by the Petitioner could
be met. Itis stated that, as an additional incentive for Wong to purchase. A Mr. Aguirre
on behalf of Chandler offered a 50% interest in his entitlement to purchase a unit in

Tower Il.
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[37] On August 10, 2007, Wong agreed through his company (Crestmark) to
purchase four units with a 15% discount from the list price. Contracts were executed to
reflect the following:
(@) Strata Lot 12 — gross sale price of $498,800.00 with a “decoration
allowance” of $74,820.00 ($423,980.00 net) with a deposit of $5,000.00;

(b) Strata Lot 85 — gross sale price of $418,800.00 with a “decoration
allowance” of $62,820.00 ($356,180.00 net) with a deposit of $5,000.00;

(©) Strata Lot 92 — gross sale price of $421,800.00 with a “decoration
allowance” of $63,270.00 ($358,530.00 net) with a deposit of $5,000.00;
and

(d)  Strata Lot 95 — gross sale price of $513,800.00 with a “decoration
allowance” of $77,070.00 ($436,730.00 net) with a deposit of $5,000.00.

[38] In a February 12, 2008 letter to counsel for the Receiver and Manager, counsel

for Crestmark stated:

When construction of the Development was completed and our client
received notice to close the purchase of the Units, [the] ... developer
agreed to extend the closing date to November 30, 2007 “or within 5
business days after the Vendor has paid the commission bonus to Edward
Wong & Associates Realty Inc. in an amount of $250,000.00 plus G.S.T.
whichever occurs later”. The bonus has not been paid, however our client
is ready, willing and able to complete the purchase of the Units forthwith.

[39] On August 22, 2007, Notices of Completion relating to Strata Lots 12, 85, 92 and
95 were issued. At that time, Wong asked for payment of his bonus under the amended
Listing Agreement but was advised that, due to cash flow problems, the bonus could

only be paid after the sale of all units in Tower | had been completed.
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[40] On October 11, 2007, a further addendum to the Listing Agreement was signed

providing the following:

(@) “The Completion Date is to be extended to Nov 30, 2007 or within 5
business days after the vendor has paid the commission bonus to Edward
Wong & Ass. Realty in an amount of $250,000.00 + GST whichever
occurs later.”

(b) “Upon closing, the Purchaser may elect to apply $62,500 + GST,
being part commission ... due to Edward Wong & Asso. Realty Inc.
(‘EWA’) towards the purchase price provided EWA authorizes to do so.”

[41] Crestmark states that it has now agreed to waive as a condition of closing its
entittement to apply the amount of the unpaid $250,000.00 bonus against the purchase
price of the four Strata Lots and that it is ready, willing and able to complete the
purchase of Strata Lots 12, 85, 92 and 95. In this regard, Edward Wong in his April 29,
2008 Affidavit states:

| agree to cause both of those companies [Wong and Crestmark] to sign

any documentation that might be required to satisfy the Receiver and the

Court that | am bound by that waiver and will pay the full purchase prices

payable under the 4 agreements without the deduction of the bonus

contemplated in the October [11, 2007] Addendum. .... While my

preferred completion date is June 30, 2008, Crestmark is ready, willing

and able to complete the purchase of Strata Lots 12, 85, 92 and 95 at any

time. In my opinion, taking into account the value to ... [Cook] of the

services | have already caused ... [Wong] to perform, it would be

extremely unfair to allow the receiver to disclaim or refuse to close on the
sales of Crestmark’s 4 units.

[42] In the circumstances, Crestmark requests that the Court lift the stay contained in
paragraphs 6 and 7 of the November 28, 2007 Order to allow it to commence an action

for specific performance relating to Strata Lots 12, 85, 92 and 95.

[43] The Petitioner supports the application of the Receiver and Manager to disclaim

the proposed sale of Strata Lots 12, 85, 92 and 95 to Crestmark as those sales are said

2008 BCSC 897 (CanLll)



bcIMC Construction Fund Corporation v.
Chandler Homer Street Ventures Ltd. Page 21

not to meet the minimum pre-sale requirements set by the Petitioner. The Petitioner
also states that: “Even if the sales are not disclaimed, ... [the Petitioner] will not be

issuing partial discharges for them.”

[44] The MPC “Analysis” relating to the market value of Strata Lots 12, 85, 92 and 95

at the time of the Contracts was as follows:

Strata Lot 12 Gross Selling Price $649,000 Net Selling Price $616,500 Incentives: $32,450

This unit was under priced as it sold for $12,550 more than TH2 which was the same plan type but was
located in the alley which should have been less desirable.

Estimated Market Value at time of Pre Sale  $649,000

Estimated Selling Discount $32,450
Strata Lot 85 Gross Selling Price $418,800 Net Selling Price $355,980 Incentives: $62,820
This unit was under priced because the unit below it (1506) sold for only $5,875 less 27 months before.
Another comparable is a 808sqft resale unit in the Seasons high-rise project a short distance away;
#1606 — 5088 Kwantlen St that sold for $402,300 ($480/sqgft) on Sept 5, 2007.

Estimated Market Value at time of Pre Sale  $419,900

Estimated Selling Discount $63,920
Strata Lot 95 Gross Selling Price $513,800 Net Selling Price $436,730 Incentives: $77,070

This unit was under priced because the unit below it (1601) sold for $72,070 more than it four months
before. It is assumed that 1701 should have been able to sell at a premium to 1601.

Estimated Market Value at time of Pre Sale  $519,900

Estimated Selling Discount $83,170
Strata Lot 92 Gross Selling Price $421,800 Net Selling Price $358,530 Incentives: $63,270
This unit was under priced because the unit two levels below it (1506) sold for only $8,426 less 27
months before. Another comparable is a 808sqft resale unit in the Seasons high-rise project a short

distance away; #1606 — 5088 Kwantlen St that sold for $402,300 ($480/sqft) on Sept 5, 2007.

Estimated Market Value at time of Pre Sale  $425,900
Estimated Selling Discount $67,370
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[45] While these offers have not been accepted by the Receiver and Manager as yet,
the Receiver and Manager has now received offers as follows: (a) Strata Lot 12

($519,200.00); and (b) Strata Lot 95 ($504,200.00).

SHOULD CONTRACT HOLDERS HAVE BEEN GIVEN NOTICE OF THE
APPLICATION TO APPOINT THE RECEIVER AND MANAGER?

[46] Itis the submission of Crestmark that, because the proposed purchasers under
the Contracts were not parties to this action and were not served or given notice of the
application by the Petitioner to appoint the Receiver and Manager, the November 28,

2007 Order is not binding on them and does not affect any interest in the Property held

by them. In this regard, Crestmark relies on the decisions in Lochson Holdings Ltd. v.

Eaton Mechanical Inc. (1984), 55 B.C.L.R. 54 (B.C.C.A.) and Terra Nova

Management Ltd. v. Halcyon Health Spa Ltd. (2006), 25 C.B.R. (5") 199 (B.C.C.A.).

[47] InLochson, supra, the issue was whether Lochson as the holder of the first and

second mortgages against property should be bound by an order allowing the borrowing

powers of a receiver to have priority over the interest of Lochson when that order was
granted to a subsequent charge holder. The Court concluded that, subject to three
exceptions not applicable here, a prior charge holder must have notice of or consent to
any application purporting to grant priority to the borrowing powers of a Receiver. Of
similar effect Is the decision in Terra Nova, supra, where the Court dealt with the
priority of the proposed remuneration of a receiver and concluded that, because a prior
charge holder had no notice of the application to appoint a receiver and manager with
borrowing powers of $5,000.00, it was not bound by the priority given in that order (at

para. 14).
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[48] | am satisfied that the decisions in Lochson and Terra Nova, both supra, have
no application to the position of Crestmark. First, Crestmark is not a secured creditor.

Second, Crestmark only takes whatever interest it may have from Chandler.

[49] Assuming Crestmark is an unsecured creditor, there was no obligation to join
unsecured creditors as parties or to provide them with notice of an application to appoint
a receiver and manager. Once appointed, one of the duties of a receiver and manager
is to ascertain what creditors have claims, the amount of those claims, and the priority
of those claims. That duty is fulfilled after and not before the appointment. The secured
creditor applying to appoint a receiver and manager will not have knowledge of the
identity of all unsecured creditors or of the amounts owing. It would be impossible for all
unsecured creditors to be given notice of an application for the appointment of a

receiver and manager.

[50] Assuming Crestmark has an equitable interest, that interest is by way of an
assignment of the equity of redemption that was retained by Chandler or Cook when
those entities mortgaged their interest in the two Projects in favour of the Petitioner.
The foreclosure proceedings seek declarations that, if a certain amount is not paid to
redeem the charges against the two Projects, the interest of Chandler or Cook will be
foreclosed as will the interest of any parties claiming under them. As potential
purchasers of an interest that Chandler and/or Cook might have in the two Projects,
Crestmark would be in a position to apply to approve the sale of a particular part of the
property if it could be shown that their offer represented fair market value at the time
their application was made. Alternatively, Crestmark could request that the Receiver

and Manager apply to Court to have their offer approved or could place its offer before
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the Court if the Receiver and Manager applied to Court to approve an offer which, in the
view of the Receiver and Manager, represented fair market value at the time the

application was made.

[51] Whether Crestmark is an unsecured creditor or is a creditor claiming an interest
in land, it was only after the appointment of the Receiver and Manager that the Receiver
and Manager would know for certain what Contracts were in place. There was no
obligation on the Petitioner, on Chandler, or on Cook to notify Crestmark or any other
holders of Contracts that an application was being made to appoint a Receiver and
Manager. It was not necessary to join Crestmark or any other holders of Contracts as

parties to these proceedings. The preliminary position taken by Crestmark is rejected.

[52] Quite properly, the Receiver and Manager has notified the holders of the
Contract that applications would be made to either disclaim the Contracts or allow the
Receiver and Manager to sell the Strata Lots at the current market value free of any
obligation of Chandler and Cook that might arise under the Contracts so that the holders
of the Contracts would be bound by any Order made. Holders of Contracts were

entitled to no other notice.

CAN THE RECEIVER AND MANAGER DISCLAIM CONTRACTS?

[53] | have concluded that the Receiver and Manager has the power to disclaim these
Contracts. In this regard, the learned author of Bennett on Receiverships, 2™ Ed.
(Toronto — Carswell) states:

In a court-appointed receivership, the receiver is not bound by existing

contracts made by the debtor nor is the receiver personally liable for the
performance of those contracts entered into before receivership.
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[54]

appointed receiver and manager has the ability to disclaim contracts even though the
effect of doing so is that the contract holder will have a claim for damages against the
company. In New Skeena Forest Products Inc. v. Kitwanga Lumber Co. (2005), 39
B.C.L.R. (4™ 327 (B.C.C.A.), the issue was whether the receiver and manager was

entitled to disclaim “executory contracts” and apply to approve a better offer. Braidwood

However, that does not mean the receiver can arbitrarily break a contract.
The receiver must exercise proper discretion in doing so since ultimately
the receiver may face the allegation that it could have realized more by
performing the contract rather than terminating it or that the receiver
breached the duty by dissipating the debtor’s assets. Thus, if the receiver
chooses to break a material contract, the receiver should seek leave of the
court. The debtor remains liable for any damages as a result of the
breach. (at p. 341)

In the proper case, the receiver may move before the court for an order to
breach or vary an onerous contract including a lease of premises or
equipment. If the receiver is permitted to disclaim such a contract between
the debtor and a third party, the third party has a claim for damages and
can claim set-off against any moneys that it owes to the debtor. If the
court-appointed receiver can demonstrate that the breach of existing
contracts does not adversely affect the debtor’s goodwill, the court may
order the receiver not to perform the contract even if the breach would
render the debtor liable in damages. If the assets of the debtor are likely to
be sufficient to meet the debt to the security holder, the court may not
permit the receiver to break a contract since, by doing so, the debtor
would be exposed to a claim for damages. (at p. 342)

There are numerous decisions which establish the principle that a Court

J.A. with Oppal J.A. concurring stated:

In a recent decision of the Alberta Court of Queen's Bench Bank of
Montreal v. Scaffold Connection Corp., [2002] A.J. No. 959, 2002 ABQB
706, Wachowich C.J.Q.B., in considering whether to grant a declaration to
a receiver-manager that certain seating equipment would vest in the
receiver free and clear of claims by a secured creditor, observed at

para. 11:

The law is clear to the effect that in a court-appointed receivership,
the receiver is not bound by existing contracts made by the debtor:
Re Bayhold Financial v. Clarkson (1991), 10 C.B.R. (3d) 159
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(N.S.C.A)), Bennett on Receivership, 2d ed. (Toronto: Carswell,
1999) at 169, 341.

(at para. 16)

In another leading case, Bayhold Financial Corp. v. Clarkson (1991), 108
N.S.R. (2d) 198, 10 C.B.R. (3d) 159 (N.S.C.A.), the Nova Scotia Court of
Appeal considered the content of the order appointing the receiver
determinative of the receiver's powers, and rejected the proposition that a
court cannot approve the repudiation of contracts entered into by a debtor
prior to the receiver's appointment.

The powers of the Receiver in this case are set out in the appointment
order of 20 September 2004, in which Brenner C.J.S.C. included in clause
14, inter alia:

The Receiver be and it is hereby authorized and empowered, if in
its opinion it is necessary or desirable for the purpose of receiving,
preserving, protecting or realizing upon the Assets or any part or
parts thereof, to do all or any of the following acts and things with
respect to the assets, forthwith and from time to time, until further or
other order of this Court:

* % %

(c) apply for any vesting Order or Orders which may be necessary
or desirable in the opinion of the Receiver in Order to convey the
Assets or any part or parts thereof to a purchaser or purchasers
thereof free and clear of any security, liens or encumbrances
affecting the Assets ....

[Emphasis added.]

In my view, this clause is the end of the matter. The court's order
contemplates a power in the Receiver to apply to court for a vesting order
to convey the assets to a purchaser free and clear of the interests of other
parties. That is what happened in this case, and no serious challenge was
mounted to the equitable considerations Chief Justice Brenner took into
account when deciding whether to grant the vesting order.

(at paras. 19-21)

[55] Inthe Bayhold Financial Corp. decision referred to, the Court dealt with a court
appointed receiver and manager and the question of whether there was personal

liability for breaching contracts entered into by the company prior to receivership. On
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behalf of the Court, Hallett J.A. referred to the decision in Re Newdigate v. The

Company, [1912] 1 Ch. 468 (C.A.) and stated:

[56]

to honour contracts which were in existence prior to the receivership, Hallett J.A. stated:

... The Newdigate case is authority for the following valid proposition
(p. 468):

It is the duty of the receiver and manager of the property and
undertaking of a company to preserve the goodwill as well as the
assets of the business, and it would be inconsistent with that duty
for him to disregard contracts entered into by the company before
his appointment.

In that case, the receiver-manager of the undertaking and property of a
colliery company wished to repudiate certain unfavourable forward
contracts for the supply of coal. The court declined to approve of the
repudiation as it would be inconsistent with the duty of the receiver-
manager to preserve the goodwill of the business. However, the case is
not authority for the proposition that the court cannot approve of the
repudiation of such contracts and certainly not authority for the proposition
that a failure to obtain authorization to close down a business results in
personal liability of the receiver-manager to existing creditors who remain
unpaid as a result of the assets of the debtors being insufficient to pay
their claims. (at paras. 27-8)

On the question of whether there was an obligation on the receiver and manager

There is no doubt that the law requires a receiver-manager to preserve the
goodwill of the business but that does not require that he perform all
existing contracts. This is clear from the following passage from Parsons
v. Sovereign Bank of Canada at pp. 170-171 [A.C.]:

The construction which their Lordships place on the
correspondence is that the receivers and managers had intended to
carry on the existing arrangements as long as possible without
break in continuity, but to make it clear that they reserved intact the
power, which they undoubtedly possessed, later on to refuse to
fulfil the contracts which existed between the company and the
appellants. That such a breach would give rise to claims for
damages against the company which might lead to its winding up,
or to counter-claims, although the claimants could not get at the
assets in the hands of the receivers, was sufficient reason for the
receivers and managers not desiring to put their powers in force.
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The inference is that as between the company and the appellants
the contracts continued to subsist.

[Emphasis added.]

The duty to preserve “the goodwill” is primarily owed to the company in
receivership rather than the creditors. The risk the receiver-manager runs
in terminating pre-existing contracts is that to do so could diminish the
goodwill and without obtaining approval the debtor might sue the receiver-
manager for damages or the court might censure the receiver-manager for
the manner in which the receivership was conducted, but a party who had
contracted with the company in receivership prior to the receivership order
being granted does not have a cause of action against the receiver-
manager if the latter chooses not to honour pre-existing contracts.

(at paras. 55-6)

[57] In The Matter of the Receivership of Pope & Talbot Ltd. (Vancouver Registry:
S077839), Brenner C.J.S.C. in oral reasons for judgment in chambers on May 29, 2008

stated:

The power of a receiver to disclaim contracts is set out in Bennett on
Receiverships, (2d) Toronto, Carswell 1999, at page 341, which was
referred to by both sides in their submissions on this application. That
extract states:

In a court-appointed receivership, the receiver is not bound by
existing contracts made by the debtor, nor is the receiver personally
liable for the performance of those contracts entered into before
receivership.

The paragraph goes on to outline the consequences of the steps that a
receiver may choose to take.

This extract was recently the subject of judicial consideration in the Court
of Appeal decision, New Skeena Forest Products Inc. v. Don Hill & Sons
Contracting Ltd., 2005, BCCA 154. That judgment reaffirms the
foreseeability of disclaimed contracts, even where the party contracting
with the debtor has an equitable interest in a contract. In that case, apart
from noting the authorities supporting the principle, Braidwood J. noted
that the order appointing the receiver included a term granting the receiver
the following power:

Apply for any vesting order or orders which may be necessary or
desirable in the opinion of the Receiver in order to convey the
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assets or any part or parts thereof by a purchaser or purchasers
thereof free and clear of any security, liens or encumbrances
affecting the assets.

In Braidwood J.A.’s opinion the foregoing clause determined the issue.

(at paras. 17-8)

[58] | am satisfied that the decisions referred to establish the following propositions:
(a) the Receiver and Manager is not bound by the Contracts of either Chandler or Cook
entered into before the receivership unless it decides to be bound by them; (b) the
Receiver and Manager should and did seek leave of the Court before disclaiming the
Contracts; (c) Chandler and Cook will remain liable for any damages if the Contracts are
disclaimed by the Receiver and Manager; (d) any duty to preserve the goodwill of
Chandler and/or Cook is owed to those entities and not to the creditors of Chandler and
Cook; (e) the ability to disclaim contracts applies even if the party contracting with the
debtor has an equitable interest as a result of the contract; and (f) if a receiver and
manager decides in its discretion to be bound by the contracts of a company entered
into before the receivership, then the receiver and manager be liable for the

performance of those contracts.

[59] Ms. Chao-Dietrich and Messrs. Ratansi and Jiwa submit that the content of the
Order appointing the Receiver is determinative of the powers available to the Receiver
and Manager and that paragraph 2(c) of the Order only granted the Receiver and
Manager the power to “... cease to perform any contracts of the Debtor”. They submit
that no performance was required under their Contracts until completion dates came
into effect and that the completion dates for the purchase of Strata Lot 85 by Ms. Chao-

Dietrich and the purchase of Strata Lot 12 by Mr. Jiwa and Mr. Ratansi in the Vancouver
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Project has not been set because the units remain unfinished. Regarding the
completion date for Strata Lot 46 in the Richmond Project, Ms. Chao-Dietrich submits
that the completion date was September 14, 2007, that she was ready willing and able
at that time to complete the purchase, a caveat was filed when Chandler did not
complete the sale, and an action seeking specific performance was commenced. In the
absence of a power given to disclaim, it is the submission that the remedy that will be
available for anticipatory breach of contract is both a specific performance and/or a

mandatory injunction and only in the alternative, for damages.

[60] While | am satisfied that the power available to the Receiver and Manager to
cease to perform any Contracts is sufficient to allow the Receiver and Manager to apply
to the Court to be at liberty to disclaim the Contracts, | also note that the submissions of
Ms. Chao-Dietrich and Mr. Ratansi and Mr. Jiwa ignore a number of powers given to
this Receiver and Manager including the power to “... cease to carry on all or any part
other [sic — of the] business” of Chandler or Cook. The business of these two
companies was to create, enter into contracts to sell, and to sell condominium units.
The refusal to proceed to complete Contracts is included within the power given to the
Receiver and Manager to cease part of the business of Chandler and Cook. The power
to “cease to perform any contracts” includes the ability to advise Contract holders that
the Receiver and Manager will not proceed to complete the sales contemplated by the
Contracts. The ability to “market any or all of the Property”, the ability to “sell, convey,
transfer, lease, assign or otherwise dispose of the Property or any part or parts thereof”
and the ability to “apply for any vesting order or other orders necessary to convey the

Property or any part or parts thereof” must be taken to allow the Receiver and Manager
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to disclaim a Contract providing the Receiver and Manager seeks court approval to do

so and providing the holders of the Contracts are notified of such an application.

[61] | also note that paragraph 2(m) of the Orders appointing this Receiver and
Manager is identical to the paragraph referred by the Chief Justice in Pope & Talbot
Ltd., supra and that it was this paragraph which was relied upon by the Chief Justice to
conclude that the receiver there was in a position to disclaim an existing contract and
proceed with an application to approve a different sale. In the circumstances, | am
satisfied that the powers granted to this Receiver and Manager are sufficient to allow

the Receiver and Manager to disclaim the Contracts.

[62] The holders of the Contract also submit that the Receiver and Manager must
maintain the goodwill of Chandler and Cook for their benefit. That submission cannot
be maintained in view of the decision in Bayhold Financial Corp., supra. Additionally,
there is no goodwill to maintain here. First, it is clear that there will be a massive
shortfall to one of the secured creditors even after both Projects have been completed
and sold. Second, the unsecured debt is in excess of $30,000,000.00. Third, |
anticipate that these companies were incorporated solely for the purpose of developing
these two Projects so that the corporate entities will be abandoned by the shareholders

once the Projects have been completed and the Units within the Projects sold.

DO THE CONTRACT HOLDERS HAVE AN EQUITABLE INTEREST?

[63] Paragraph 28 of the Contracts is specific. Any offer made and the agreement

which results from the acceptance of the offer by Chandler and/or Cook creates:

contractual rights only and not any interest in land.” A similar provision was considered
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by Myers J. in Romfo et al v. 1216393 Ontario Inc., [2006] B.C.J. (Q.L.) No. 2897
(B.C.S.C.) where the clause in issue stated that the purchaser “... acknowledges and
agrees that the Purchaser: (a) will not have any claim or interest in the Strata Lot, the
Development or the Property until the Purchaser becomes the registered owner of the
Strata Lot, and (b) the Purchaser does not now have and will not have at any time
hereafter notwithstanding any default of the Vendor, any right to register this Offer or the
Agreement, or any part of or right contained in this Offer to the Agreement against the
Strata Lot, the Development or the Property in the Land Title Office.” The effect of this
provision was not determined because the plaintiffs had argued that the developer was
estopped from reliance on the clause and Myers J. was of the view that estoppel issues

should not be dealt with on a Rule 18A application.

[64] The contract in Enigma Investments Corp. v. Henderson Land Holdings
(Canada) Ltd. (2007), 61 R.P.R. (4™) 277 (B.C.S.C.) contained this provision: “This
offer and the agreement which results from its acceptance create contractual rights only
and not any interest in land.” In deciding that the certificates of pending litigation should

not be discharged, Goepel J. made reference to that provision and concluded:

The defendants submit that paragraph 2.1 of the Contracts that states the
Contracts do not create "any interest in land" precludes such a claim. With
respect, | disagree. At this stage the issue is not whether the plaintiffs can
prove an interest in land; the issue is whether they are claiming such an
interest. The Statement of Claim makes such a claim. That is all that is
required to file a CPL.

[65] While it would have been preferable for the clause used in Romfo, supra, to
have been incorporated into these Contracts to more fully set out when and only when

an equitable interest is created, | see no reason not to enforce paragraph 18 of these
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Contracts wherein the holders of the Contract forego any interest in land. If the
Contract holders claim an equitable interest, should | ignore this clear provision in their
Contracts? | have concluded that | should give effect to paragraph 28 in the Contract.
The provision is clear and the Contract holders agreed to that provision when they
signed the Contract. It is not submitted that Chandler or Cook is estopped from reliance

on that paragraph.

[66] On the assumption that | am incorrect in arriving at the conclusion that paragraph
28 determines the issue of whether they have any equitable interest, | will now consider
the submissions made by the Contract holders. It is submitted on behalf of the holders
of the Contracts that they have an equitable interest in the Property and the Strata Lots
so that the Receiver and Manager should not be in a position to disclaim the Contracts.
On this question, the Contract holders rely on the decision in CareVest Capital Inc. v.

CB Development 2000 Ltd., [2007] B.C.J. (Q.L.) No. 1698 (B.C.S.C.).

[67] CareVest dealt with the fact that the prices available on 32 pre-sold units would
not be sufficient to discharge the mortgages against the property. The holders of the
pre-sale contracts took the position that the contracts created an equitable charge which
was entitled to priority over the registered mortgage. While dismissing the application
for a direction that the receiver and manager be permitted to disclaim the contracts,
Pitfield J. ordered that the receiver and manager could sell each of the units but then
hold in trust for CareVest and any purchasers under pre-sale contracts the excess of
the sale price payable pending determination of: “... priority and/or entitlement thereto

as between the pre-sale contract buyer and CareVest”.
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[68] On the issue of whether the pre-sale buyers had an unregistered equitable

charge, Pitfield J. stated:

| do not think it is appropriate to attempt to resolve, on a summary
application of this kind, the question of whether the presale buyers have
an unregistered equitable charge which will entitle them to recover their
damages out of the sale proceeds of the strata lot which they were to be
the purchaser in priority to the registered second charge in favour of
CareVest. That claim warrants more detailed consideration in the
circumstances surrounding the financing of this development.

(at para. 16)

[69] The Contract holders also submit that the following statement of the learned
author in The Law of Vendor and Purchaser, 3" Ed. (Toronto: Thomson Canada

Limited, 2007) applies:

Ranking high on the list of venerable doctrines postulated by high
authority is the equitable landmark decreeing that instanter a valid contract
for the sale of land comes into existence the vendor becomes in equity a
constructive trustee for the purchaser and (1) the beneficial ownership
passes to the purchaser, the vendor retaining a reciprocal right to the
purchase money carrying with it and for its security a lien on the premises;
(2) the vendor, in the absence of an agreement to the contrary, is entitled
to retain possession and is entitled to the rents and profits up to the date
fixed for completion. But it is then said that although the vendor becomes
a constructive trustee, he does so sub modo only: (1) he is not a mere
dormant trustee; (2) he is a trustee having a personal and substantial
interest in the property: he has a right to protect and an active right to
assert that interest if anything is done in derogation of it; (3) his right to
protect his own interest is paramount and overriding, and until he is bound
to convey he retains for certain purposes his old dominion over the estate.

Further, the purchaser’s status as equitable owner is contingent upon the
contract being specifically enforceable.

It is clear, then, that the precise position in which the parties stand with
respect to each other is in fieri, until certainty as to the consummation of
the contract by conveyance or transfer is established, at which point the
respective characters of the parties as trustee and cestui que trust relate
back to the date of the contract and confirm that throughout the contract
the legal estate was in the vendor and the equitable interest in the
purchaser. (at pp. 1-12 and 1-13) (footnotes omitted)
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[70] However, the status of a potential purchaser as having an equitable interest is
contingent upon the contract being specifically enforceable: Buchanan v. Oliver
Plumbing & Heating Ltd., [1959] O.R. 238 (C.A.); Cornwall v. Henson, [1899] 2 Ch.
710 at p. 714; Howard v. Miller (1914), 7 W.W.R. 627 at p. 631 (P.C.) (B.C.); and
Central Trust & Safe Deposit Co. v. Snider, [1916] 1 A.C. 266 (P.C.) (Ont.) at p. 272.
A purchaser has an equitable interest in land only as long as he or she would be entitled
to specific performance of the agreement: DiGuilo v. Boland (1958), 13 D.L.R. (2d)
510 (Ont. C.A.); Howard, supra, at pp. 79-80; Kimniak v. Anderson, [1929] 2 D.L.R.
904 (Ont. C.A.); Freevale Ltd. v. Metrostore (Holdings) Ltd. et al, [1984] 1 All E.R.
495 (Ch. D); and St. James (Rural Municipality) v. Bailey (1957), 21 W.W.R. 1 (Man.

C.A).

[71] In St. James, the Court dealt with a request for a declaration that the defendants
had no right, title or interest in property so that the plaintiff was entitled to a declaration
that the defendants were trespassing upon the property. Regarding the question of
whether a sale of property produced an equitable interest in the proposed purchaser,
Adamson C.J.M. stated:

When a binding agreement for sale of lands is entered into, the immediate

effect of the contract is that the purchaser acquires an equitable estate in

the land": Remedies of Vendors & Purchasers, McCaul, 2nd ed., p. 1;

Rose v. Watson (1864) 10 HL Cas 672, 33 LJ Ch 385; McKillop v.

Alexander (1912) 1 W.W.R. 871, 45 S.C.R. 551; Thorn's Canadian
Torrens System, p. 129. (at para. 18)

[72] A similar statement was made by Montague J.A.:

| am of the opinion that in the light of all the circumstances in the instant
case the defendants have acquired an equitable interest in the lands of
such a nature that an action for trespass by the plaintiffs cannot succeed.
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The appeal therefore should be allowed and the action of the plaintiff
dismissed with costs to the defendant Bailey.. (at para. 71)

[73] The holders of the Contract must be entitled to specific performance and | am
satisfied that specific performance is only available in relation to contracts that require
no further work or services to be performed or provided by a receiver and manager. In

CareVest, supra, Pitfield J. stated in this regard:

It will be apparent from the terms of the order as | have recited them that |
have concluded that the presale purchasers' agreements are not capable
of specific performance. My conclusion results from the fact that the
property which is the subject of purchase and sale in the presale contracts
does not yet exist. It cannot be created without creating new rights and
obligations in relation to the property, particularly insofar as procuring
funds for completion, and securing the repayment thereof, are concerned.
Were | to attempt to require the receiver to pick up where the developer
left off, | would be granting the equivalent of a mandatory injunction which
| construe to extend far beyond the scope of an order for specific
performance of the conveyance of the property.

As a general rule, specific performance is not a remedy that is available in
relation to a contract that requires work and services to be performed or
provided, or in circumstances where the ongoing supervision of the court
through a court-appointed receiver/manager will be required. Nor is the
remedy available in respect of matters over which the court does not have
complete control such as the modification of financing arrangements in
order to obtain the funds required to complete construction.

(at paras. 13-4)

[74] The question which then arises is whether the holders of the Contracts have an
equitable interest and, if so, whether the Receiver and Manager should still be provided

with the Direction sought that it can disclaim the Contracts.

DISCLAIMING CONTRACTS RELATING TO THE VANCOUVER PROJECT

[75] Regarding the Contracts of Ms. Chao-Dietrich (Strata Lot 46) and Salim Jiwa and

Farouk Ratansi (Strata Lot 12) relating to the Vancouver Project, construction is not
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complete and stratification has not occurred. A purchaser is not entitled to specific
performance until the time for the completion of the contract has arrived and all
conditions precedent have been met. For the Vancouver Project, this would include a
filing in the Land Title Office to subdivide the existing property into the Strata Lots which

will constitute the Strata Plan.

[76] Until a proper subdivision plan is registered, no interest in land is created:
Nesrallah v. Pagonis (1982), 38 B.C.L.R. 112 (B.C.S.C.) where Taylor J. concluded
that the right to create a leasehold interest arose only when a duly approved subdivision
plan had been registered and that no interest in land was created prior to such a
registration (at para. 14). Similarly, a contingent option granted prior to a strata
corporation coming into existence was found to be unenforceable: Strata Plan

VIS2968 v. K.R.C. Enterprises Inc. (2007), 74 B.C.L.R. (4™ 89 (B.C.S.C.).

[77] As well, | am satisfied that it is not possible to imply a covenant or obligation on
the part of Chandler to seek and obtain subdivision approval for the Vancouver Project:
International Paper Industries Ltd. v. Top Line Industries Inc. (1996), 20 B.C.L.R.
(3d) 41 (B.C.C.A)), being a decision involving whether a lease granted prior to

subdivision approval was enforceable or not.

[78] Because construction is not complete and because stratification has not taken
place, Ms. Chao-Dietrich (Strata Lot 46) and Messrs. Jiwa and Ratansi (Strata Lot 12)
have no equitable interest in the Vancouver Project. There is considerable construction
to be undertaken by the Receiver and Manager to complete the Vancouver Project even
before the preparation and filing of the documents which will be required before the

subdivision plan and the Strata Plan can be registered in the Land Title Office. The
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property which is the subject matter of the Contracts does not yet exist. In order for it to
exist, further funds must be borrowed by the Receiver and Manager, and those funds
must be expended. The Receiver and Manager must “pick up” where Chandler left off.
| am bound by the decisions in New Skeena and Pope & Talbot, both supra, so that
the Receiver and Manager is in a position to disclaim the Contracts even if | could
conclude that the holders of these Contracts had an equitable interest in the Contract or

in the interest in land created by the Contract.

[79] Even if | could conclude that Ms. Chao-Dietrich and Messrs. Jiwa and Ratansi
had an equitable interest in the Vancouver Project and the Strata Lots which will
eventually be created, | could not conclude that the Receiver and Manager should not
be given the power to disclaim the Contracts relating to Strata Lots 85 and 12 in the

Vancouver Project.

[80] In coming to this conclusion, | rely on the following related to Strata Lot 85: (a)
the $100,000.00 discount made available to Ms. Chao-Dietrich would amount to now
preferring Ms. Chao-Dietrich in priority to other unsecured creditors of Chandler as she
would be entitled to a fee for services rendered by a reduction of the purchase price
agreed to on July 6, 2007; (b) there appears to be at least some evidence that the net
selling price at July 6, 2007 was significantly less than the net selling price of
$349,900.00 that was to be made available to Ms. Chao-Dietrich as the net selling price
acceptable to the Petitioner was significantly higher than the price made available to
Ms. Chao-Dietrich; and (c) | can find no obligation on the Petitioner to provide a partial
discharge of its security in order to accommodate the contemplated sale to Ms. Chao-

Dietrich.
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[81] For Ms. Chao-Dietrich and all other holders of Contracts, the notice set out in the

Disclosure Statement was clear:

The Developer will cause and each Lender will agree to provide the partial
discharge of the Construction Security in respect of any Strata Lot and its
undivided interest in the Common Property sold hereunder within a
reasonable period after completion of the purchase and sale thereof
provided a certain minimum purchase price is obtained and upon receipt
of the net purchase price (after deduction of real estate commission and
usual closing costs).

[82] As well, holders of Contracts signed after the security of the Petitioner was
registered had notice that partial discharges would only be provided in accordance with
the net sale prices established in accordance with the provisions of the security.
Additionally, now that the security of the Petitioner is in default, | am satisfied that there
is no obligation on the Petitioner to provide partial discharges even if the net sale prices

agreed to between Chandler and/or Cook and the Petitioner were being met.

[83] | provide the Direction to the Receiver and Manager that it can disclaim the
Contract relating to Strata Lot 85 or, alternatively, to offer for sale that Strata Lot at
current market value free and clear of any obligation of Chandler that might arise under

the Contract with Ms. Chao-Dietrich.

[84] Regarding the Contract relating to Strata Lot 12, | cannot be satisfied that the
price at the time of the Contract was so much lower than the then current market value
so that the Receiver and Manager is correct in concluding that this is a Contract which
should be disclaimed. However, | am satisfied that the current market value of Strata
Lot 12 is such that the Receiver and Manager should be at liberty to offer that Strata Lot

for sale free and clear of any obligation of Chandler that might arise under the Contract
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as | am satisfied that the purchase price set out under the Contract does not reflect the

current market value of Strata Lot 12.

[85] In this regard, | take into account not only the view of the Receiver and Manager
that the current market value is $730,000.00 but also the view of Messrs. Jiwa and
Ratansi that the current market value or, at least the market value as at July 29, 2007, is
far in excess of the original Contract amount of $649,000.00. In the July 29, 2007
assignment of the Contract, it was the view of Messrs. Ratansi and Jiwa that the value
was $767,450.00 made up of the original offer of $649,000.00 plus the $150,900.00 that
they paid to Mr. Nikitiuk for the assignment. In view of the current market value, | am
satisfied that the Receiver and Manager would be subject to criticism from the creditors
having security against the Vancouver Project if it proceeded to complete the sale at

$649,000.00.

[86] Whether or not | am correct in coming to the conclusion that Messrs. Jiwa and
Ratansi do not have an equitable interest because an action for specific performance is
not available to them, | provide the Direction that the Receiver and Manager will be
permitted to sell Strata Lot 12 at current market value free and clear of any obligation of
Chandler or Cook that might arise under the Contract originally with Mr. Nikitiuk.
However, any offer on Strata Lot 12 which is accepted by the Receiver and Manager
shall only be accepted subject to Court approval. Notice of any application to approve a

sale shall be provided to Messrs. Jiwa and Ratansi.
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DISCLAIMING CONTRACTS RELATING TO THE RICHMOND PROJECT

[87] The question which then arises is whether the Receiver and Manager should be
allowed to disclaim the Contracts relating to the Richmond Project. Regarding the
Contract of Ms. Chao-Dietrich relating to Strata Lot 46, | am satisfied that it is in order
for the Receiver and Manager to disclaim the Contract. First, the considerable discount
of $340,800.00 that was made available to Ms. Chao-Dietrich for what was described as
payments: “... by way of set off of various commissions and interest stated to be owed
by the vendor to the purchaser” would create a significant preference to Ms. Chao-
Dietrich if the Contract was allowed to stand. Second, the “analysis” of MPC even
though flawed allows me to conclude that a similar unit in the floor below Strata Lot 46
sold for $283,620.00. Third, the proposed price to Ms. Chao-Dietrich is well below the
net sale price agreed to between the Petitioner and Chandler which | take to be an
indication of the market value at the time. Fourth, the inability to provide a discharge of
the security against Strata Lot 46. All of those factors allow me to conclude that the
Receiver and Manager is not acting arbitrarily in the exercise of its discretion to request
a Direction that it be at liberty to disclaim this Contract. | provide that Direction to the
Receiver and Manager. If Ms. Chao-Dietrich does not volunteer to remove the
Certificate of Pending Litigation filed against Strata Lot 46 in the Richmond Project, then
| will hear any application on behalf of the Receiver and Manager that the Certificate of

Pending Litigation be discharged from title.

[88] Regarding the Contracts of Crestmark relating to Strata Lots 12, 85, 92, and 95, |
am satisfied that Crestmark does not have an equitable interest in those Strata Lots as

the Contracts are not specifically enforceable. Even if | could be satisfied that
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Crestmark had an equitable interest, | would be satisfied that the Direction should be

given to the Receiver and Manager that those Contracts be disclaimed.

[89] The doctrine of specific performance continues to apply where a deadline has
passed even in the presence of a “time is of the essence clause” where the conduct of
the parties has waived the requirement to close by the given deadline and a closing
date has been extended. In this regard, see Cheema v. Chan, [2004] B.C.J. (Q.L.) No.

2222 (B.C.S.C)).

[90] Once a deadline for closing has been extended by the conduct of the parties
even in the presence of a “time is of the essence” clause, the deadline must be reset
with reasonable notice of the new deadline before a party can rely upon the failure to
close by that date as a ground for treating the contract as being at an end or for
permitting an action for specific performance. For time to be of the essence again, the
person wanting a new date must specify a reasonable new completion date in such a
manner that the other person would realize that he or she is now bound by the new
date: Ambassador Industries v. Kastens, [2001] B.C.J. (Q.L.) No. 825 (B.C.S.C.);
Norfolk v. Aikens (1989), 41 B.C.L.R. (2d) 145 (B.C.C.A.); and Abramowich v. Azima

Developments Ltd. (1993), 86 B.C.L.R. (2d) 129 (B.C.C.A)).

[91] Under the Crestmark Contracts, the original completion dates were to be not less
than ten business days after Crestmark had been notified that the City of Richmond had
given permission to occupy the Strata Lot and the Strata Plan was fully registered in the
Land Title Office. That date would have been sometime in August or September of
2007. While the dates for completion set out in the Contracts may well have already

expired, Crestmark and Chandler agreed in the October 11, 2007 Addendum that the
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completion date was to be extended to: “... Nov 30, 2007 or within 5 business days
after the vendor has paid the commission bonus to Edward Wong & Ass. Realty in an
amount of $250,000.00 + G.S.T. whichever occurs later.” November 30, 2007 has
passed and the sale of Strata Lots 12, 85, 92 and 95 were not completed. To date, the
amount of $250,000.00 has not been paid. It is more than probable that the

$250,000.00 will never be paid.

[92] While Mr. Wong states that he has agreed to “sign any documentation that might
be required to satisfy the Receiver and the Court that | am bound by that waiver [a
waiver of the condition to apply the amount of the unpaid $250,000.00 bonus against
the purchase price of the four Strata Lots] and will pay the full purchase prices payable
under the 4 agreements without the deduction of the bonus contemplated in the October
[11, 2007] Addendum ....", there was nothing in evidence which would allow me to
conclude that there has been an addendum executed by Crestmark amending the
completion date agreed upon, there is nothing executed by Crestmark making time of
the essence again, and there is nothing in evidence executed on behalf of Chandler
which either changes the completion date to make time of the essence again or accepts
an addendum to the Contract to provide for a completion date other than in accordance

with the October 11, 2007 Addendum.

[93] While | recognize that it would not be necessary for the Receiver and Manager to
sign a further addendum accepting reasonable notice from Crestmark of the new date
for completion, | am satisfied that it would be necessary for the Receiver and Manager
to sign a further addendum relating to these Strata Lots to amend the purchase price so

that the “decoration” allowances of $74,820.00 (Strata Lot 12), $62,820.00 (Strata Lot
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85), $63,270.00 (Strata Lot 92), and $77,070.00 (Strata Lot 95) are removed so that the
price to be paid does not reflect decoration allowances totalling $277,980.00 which were
added to provide Crestmark with its “bonus”. If these decoration allowances are not
removed, then the unsecured amount said to be payable to either Wong or Crestmark

would be available as a preference if the four sales were to complete.

[94] | can find no contractual obligation requiring the Receiver and Manager to
execute a further Addendum. Specific performance is not available to Crestmark.
Accordingly, it is clear that an equitable interest is not available because there are

further steps to be taken before it could be said that an equitable interest exists.

[95] There is another reason why specific performance would not be available. There
is nothing about these Strata Lots which would allow me to conclude that they are of a
unique character and of particular value to Crestmark: Behnke v. Beede Shipping Co.
Ltd., [1927] 1 K.B. 649. ltis clear that specific performance will only be generally
available in the context of an agreement for the sale of land where the land is unique to
the extent that a substitute would not be readily available: Semelhago v.

Paramadevan, [1996] 2 S.C.R. 415 where Sopinka J. on behalf of the majority stated:

Specific performance should, therefore, not be granted as a matter of
course absent evidence that the property is unique to the extent that its
substitute would not be readily available. The guideline proposed by Estey
J. in Asamera Oil Corp. v. Seal Oil & General Corp., [1979] 1 S.C.R. 633,
with respect to contracts involving chattels is equally applicable to real
property. At p. 668, Estey J. stated:

Before a plaintiff can rely on a claim to specific performance so as
to insulate himself from the consequences of failing to procure
alternate property in mitigation of his losses, some fair, real and
substantial justification for his claim to performance must be found.
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[96] | cannot conclude that the Strata Lots are of an unique character and of particular
value to Crestmark. Even if | could conclude that Crestmark had an equitable interest, |
would also conclude that it was appropriate for the Receiver and Manager to disclaim
the Contracts relating to these four Strata Lots. The four August 10, 2007 Contracts
provide for “decoration” allowances totalling $277,980.00. Unless Crestmark and the
Receiver and Manager are prepared to execute a further Addendum removing those
decoration allowances, the significant reductions from the “gross sale price” agreed to
and the significant reduction from the “minimum pre-sale requirements set by the
Petitioner” allows me to conclude that, if the Contracts are not disclaimed, Crestmark
and Wong will receive significant preferences not otherwise available to other
unsecured creditors of Chandler or Cook. Assuming that Crestmark has an equitable
interest in the four Strata Lots, equity would require that | not approve any sales which
would incorporate such significant preferences. The “analysis” performed by MPC and
the minimum pre-sale requirement set by the Petitioner allow me to conclude that the
Contracts were at prices not in accordance with fair market value at the time of the

Contracts.

[97] Accordingly, | provide the Direction to the Receiver and Manager that it can
disclaim the Contracts of Crestmark relating to Strata Lots 12, 85, 92, and 95 of the
Richmond Project or alternatively, offer for sale those Strata Lots at current market
value free and clear of any obligation of Chandler that might arise under the Contracts

with Crestmark.
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THE APPLICATION OF CRESTMARK

[98] The application is that Crestmark be at liberty to commence an action against
Chandler, Cook and the Receiver Manager for specific performance. The application of
Crestmark pursuant to Rules 47 and 50 of the Rules of Court and the inherent
jurisdiction of the Court is dismissed to the extent that the order sought relates to an
action claiming specific performance. Regarding the proposed action against the
Receiver and Manager, there is nothing before me which will allow me to conclude that
the Receiver and Manager has adopted the Contract and has agreed to perform
pursuant to it. Accordingly, there can be no action against the Receiver and Manager
for specific performance. Regarding the proposed action against Chandler or Cook,
Crestmark will be at liberty to commence an action claiming damages against either or
both of those companies. However, Crestmark will not be at liberty to commence an
action against either Chandler or Cook for specific performance. Crestmark has not met

the onus of establishing a reasonable cause of action is disclosed.

COSTS

[99] The Receiver and Manager will be at liberty to speak to the question of costs
against Crestmark Holdings Corp., Farouk Ratansi, Salim Jiwa, and Sui Chun Chao-

Dietrich.

“The Honourable Mr. Justice Burnyeat”
October 16, 2008 — Revised Judgment

Please be advised that the attached Reasons for Judgment of Mr. Justice G.D.
Burnyeat dated July 9, 2008 have been edited.
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» On the front page, the first docket number should read: HO070700 instead of
HO70699.

» Also on the front page, the second docket number should read: H070699
instead of HO70700.

» The Respondents in action HO70700 have been amended to include:

Susan Richards Investments Ltd.,
* The Petitioner in action HO70699 has been amended to read:
“bcIMC Specialty Fund Corporation”
* The Respondents in action HO70699 has a word added:

“... Freeman and ...”
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[1] THE COURT: CB Development 2000 Ltd., the developer of a residential

strata property project known as Riverbend located in Coquitlam, is in serious

financial difficulty. The situation is complicated by the fact that the 32 units in Phase

3 of the project were presold. The mortgages are in default and the aggregate

selling price of the units under the presale contracts will not be sufficient to

discharge the mortgages.

[2] The fact is that significant cost overruns have been experienced on the

project. Building and development costs were originally financed by proceeds from
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a first mortgage in favour of MCAP Financial Corporation. That mortgage is in
default. The total of principal and interest owing at this date approximates
$4,423,000. CareVest Capital Inc. has provided additional financing on the security

of a second mortgage, collateral security and several guarantees.

[3] The aggregate of the debts owing to CareVest is approximately $8,525,000 at
today's date. Other debts on the project approximate $3,848,000. The cost of
completing the project not including the cost of landscaping and the cost of some
detached garages and certain other costs is estimated at $3,200,000. Existing trade
payables approximate $600,000. Some of the trades have filed liens against the
property in phase 3 and against strata lots in other phases of the project. If you add
up the numbers, the total of the secured and unsecured liabilities and the cost to

complete, approximates $20,596,000.

[4] The developer marketed the units on a "sale before building” or presale basis.
The total price of all units under contract for sale approximates $11,936,000. There
are some holdbacks and goods and services tax recoverable to a total of $135,000,
such that revenue will total $12,071,000. The economic reality is that costs will
exceed revenue by approximately $8,525,000. The ultimate question is who will
bear the loss: the presale purchasers, CareVest, or both. The situation for all
concerned is regrettable, to say the least, and one can only have sympathy for all

involved in this rather disastrous project.

[5] CareVest recognizes that it will incur some loss. By way of petition filed May

28, 2007, it sought relief in the form of an order permitting the sale of the units with
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vacant possession, conduct of the sale and the appointment of a receiver/manager
of the rents and profits of the Riverbend property. If that relief should be granted,
additional funding would be provided by CareVest to complete construction and the
units would be sold at market, free and clear of encumbrances without regard for the
developer's obligations under the presale contracts. CareVest anticipates that if that
course were followed, its loss would be reduced from approximately $5,022,000 to

$2,629,000.

[6] If CareVest is granted the relief it seeks, the presale buyers will be denied the
acquisition of their units at presale contract prices. Some are first-time buyers. In
addition to losing their units and their intended homes, the purchasers would lose
the benefit of market appreciation in the value of the units. The estimate of that loss

on average, as | appreciate the evidence, approximates $80,000 per unit.

[7] In support of the relief it claims, CareVest points to the fact that it is the
registered holder of mortgage security and therefore entitled to realize upon its
security by way of the relief sought in the petition, or by foreclosure without regard
for the presale contracts. CareVest says the only remedy available to the

purchasers is a claim against the developer for damages.

[8] The holders of the presale contracts say that the purchase contracts to which
they are party create an equitable charge which, while not registered, is entitled to
priority over the registered charge in favour of CareVest. In sum, if CareVest
prevails, the presale buyers will be without remedy because of the financial

insolvency of the developer, but the loss incurred by CareVest will be reduced by
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approximately $2.4 million. Conversely, if the presale contracts are enforced, the
purchasers will get their units upon payment of the presale contract price and

CareVest's loss will be increased by $2.4 million.

[9] Against this background | turn to the application presently before the court.
On May 28, 2007, CareVest obtained an ex parte or without-notice order appointing
The Bowra Group Inc. as receiver to take possession of the property in order that it
could be preserved, protected and controlled. At that date the receiver was limited
by the order to borrowing $100,000 for the purpose of funding the exercise of its
powers and its duties. The receiver was directed to investigate available courses of

action which it has done.

[10] By its present notice of motion filed June 7, 2007, the receiver applies for an
order adding terms to the receivership order, a direction that the receiver be
authorized to borrow $3,800,000 to rank subsequent to the MCAP mortgage but in
priority to all other charges, and a direction that the receiver disclaim the presale
contracts of purchase and sale entered into by the developer in respect of strata lots

88 through 119 in Phase 3.

[11] Seventeen of 32 holders of purchase contracts oppose the receiver's
application, saying that the receiver should be directed to borrow the sum of
$3,800,000, which it estimates to be the amount required to complete construction to
the point where sales can proceed, such borrowing to rank in priority to all registered

or unregistered charges except the MCAP charge, and then directed to sell the
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strata lots upon completion of construction on the terms, including price, specified in

the presale agreements.

[12] For the reasons that follow, | conclude that the appropriate order in these

circumstances is the following:

1. Except to the extent any of the additional clauses requested by
the receiver are inconsistent with the terms of this order, the
application to add the additional terms is granted.

2. The receiver shall be and is hereby authorized to borrow the
sum of $3,800,000 on the security of a mortgage that will rank
subsequent to the MCAP Financial Corporation mortgage, but in
priority to all other registered or unregistered charges against
the property of any nature and kind whatsoever.

3. The application for a direction that the receiver be permitted to
disclaim contracts of purchase and sale in respect of units 88
through 119 is dismissed.

4. The receiver is authorized and directed to sell each of the units
at market value free and clear of any obligation of the
developer, CB Development 2000 Ltd., that may arise under
any contract of purchase and sale pertaining to any strata lot.

5. The receiver shall hold in trust for CareVest and any purchaser
under a presale contract, the excess of the sale price payable to
the receiver upon the sale of any strata lot without deduction of
selling costs or vendor and purchaser closing adjustments over
the purchase price stipulated in the presale contract pertaining
to the strata lot, such funds to be held pending determination of
priority and/or entitlement thereto as between the presale
contract buyer and CareVest.

[13] It will be apparent from the terms of the order as | have recited them that |
have concluded that the presale purchasers' agreements are not capable of specific
performance. My conclusion results from the fact that the property which is the
subject of purchase and sale in the presale contracts does not yet exist. It cannot be

created without creating new rights and obligations in relation to the property,
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particularly insofar as procuring funds for completion, and securing the repayment
thereof, are concerned. Were | to attempt to require the receiver to pick up where
the developer left off, | would be granting the equivalent of a mandatory injunction
which | construe to extend far beyond the scope of an order for specific performance

of the conveyance of the property.

[14] As a general rule, specific performance is not a remedy that is available in
relation to a contract that requires work and services to be performed or provided, or
in circumstances where the ongoing supervision of the court through a
court-appointed receiver/manager will be required. Nor is the remedy available in
respect of matters over which the court does not have complete control such as the
modification of financing arrangements in order to obtain the funds required to

complete construction.

[15] | conclude that the breach of the presale contracts by the developer entitles
the presale buyers to damages but not to specific performance. Regrettably, the fact
that damages, if awarded, may not be recovered from an insolvent developer cannot
affect that result. Insolvency, the reasons for it, and the financial results flowing from
it are independent of any concerns affecting the specific performance of land sale

and construction contracts which affect the secured creditors.

[16] |do not think it is appropriate to attempt to resolve, on a summary application
of this kind, the question of whether the presale buyers have an unregistered
equitable charge which will entitle them to recover their damages out of the sale

proceeds of the strata lot which they were to be the purchaser in priority to the
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registered second charge in favour of CareVest. That claim warrants more detailed

consideration in the circumstances surrounding the financing of this development.

[17] Some of those circumstances are these and in stating these circumstances |
am not to be taken as making any findings of facts whatsoever that may affect or
enter into a determination of priority or entitlement. | recite the circumstances solely

to outline the background and to explain my thought process.

[18] On May 26, 2004, at a time when there were no presale contracts in place,
CareVest committed to providing second mortgage interim financing of up to $4
million on this project. The evidence suggests that CareVest was aware of the plan
for presale and stipulated that it should be provided with copies of presale contracts.
CareVest agreed to provide a partial discharge of its mortgage on the completion of
the sale of any strata lot, provided that the proceeds from the presale were paid in

full to the mortgagee.

[19] On February 4, 2005, at which point in time there still had been no presales,
CareVest agreed to increase funding from $4.2 million to $5,070,000 to assist with
cost overruns, among other things. It asked for and received additional collateral

security at that time. The presale and partial discharge terms remained in place.

[20] On October 14, 2005, by which time on the evidence as | appreciate it, 20 of
the units were subject to presale contracts, CareVest agreed to another amendment
that increased the loan amount from $4,364,000 to $4,874,000. The presale and

partial discharge obligations were not modified.
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[21] On March 28, 2006, by which time the remaining 12 units had become
subject to presale contracts, a further change was made to increase the actual

amount borrowed to $5,070,000.

[22] On August 29, 2006, there was a further amendment to increase the

maximum loan amount to $5,570,000.

[23] On November 29, 2006, there was a further increase by approximately
$1,300,000 to a maximum of $6,870,000. To that date there was no change in the

presale or partial discharge requirements.

[24] On March 15, 2007, and | may misstate this, but it appears that CareVest
committed to lend another $5 million and possibly as much as $10 million to fund the
cost to complete, but the terms of the loan were modified so as to provide that the
units were sold at market value. The discharge provision was modified so that
CareVest was not obliged to provide a discharge except that the unit had been sold

at market value.

[25] On April 27, 2007, the developer advised the holders of all presale contracts
that it had repudiated those contracts. The deposits, which amounted to $5,000 to
$10,000 in respect of most units, were returned. No juristic reason for the

repudiation was advanced on this application.

[26] It follows that from what | have said at least from March 28th, 2006, when all
units had been made the subject of presales CareVest was prepared to lend on the

original partial discharge term, but that term was altered in March 2007 when
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CareVest insisted upon the amendment of the prior lending agreements. The
amendment left the developer, of course, with no alternative but to repudiate the

contracts to which it was party.

[27] In my opinion, the relationship between the developer and CareVest, and the
role of CareVest in the evolution of the developer's breach of contract that was
induced by, or that resulted from, the amendments to the terms of the loan or loans
may warrant investigation by counsel for the presale purchasers with a view to
establishing an equitable or legal claim that would entitle them to a portion of the

proceeds derived from the sale of the unit which they had agreed to buy.

[28] Itis for that reason that | have declined to permit the receiver-manager to
disclaim any of the presale contracts so as not to prejudice the buyers' ability to
endeavour to establish the existence of an equitable charge against the project that
ranks ahead of the registered CareVest charge, in whole or in part, or to claim

damages.

[29] Because the measure of the damages may approximate the difference
between the presale contract price and the receiver's selling price, the term that |
have stipulated that provides for the safekeeping of certain funds, and the
determination of the issue of the existence and extent of a purchaser’s priority as

against CareVest is, in my opinion, appropriate.

[30] Ms. Ferris, what is the receiver's position with respect to costs?
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[31] MS. FERRIS: First of all, My Lord, | wonder if | could ask Your Lordship,

subject of course to your availability, but that you will be seized of this matter.

[32] THE COURT: | will be seized subject to my availability.

[33] MS. FERRIS: Thank you, My Lord. And the receiver would seek costs in the

normal course.

[34] THE COURT: Just costs in the normal course? All right. Does anybody

have representations in respected of that? Yes.

[35] MR. COBLIN: Your Honour, if you just give me two seconds to just confirm

with Mr. Donohoe in this matter.

[36] THE COURT: Well, | do not expect that this is the end of the matter in any
way, shape or form. I think what I will do since there are people here and | can
imagine that there will be some consternation about the result, | think the matter of
costs can be addressed on a subsequent occasion in the absence of agreement

between counsel, or among counsel.

[37] MR. THOMPSON: My Lord, just one issue. | think it is probably dealt with in
your reasons, but just for clarification. In the initial order we sought appointing a
receiver there was $100,000 in borrowings. | take it that is subsumed in your

reasons, that the receiver/manager will have priority for its borrowings?

[38] THE COURT: Yes, certainly. And if the terms of the order require

modification in order to accommodate the spirit and intent of them, then | am happy
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to receive submissions in relation to those concerns unless, of course, counsel
cannot agree. But my intention is that the $3.8 million will be the borrowing on the

property. Are you saying it should be $3.9 million?

[39] MR. THOMPSON: I think it may need to be $3.9 million to cover those costs

which went towards the preservation and protection of the property for all parties.

[40] THE COURT: Well, the order with respect to the $100,000 will remain as it
was. | have not varied that order, and what the receiver has been authorized to do
is to borrow $3.8 million to complete on terms which will rank behind MCAP and in
priority to everyone else. | am not making any modification in that regard to the

$100,000 loan.

[41] MR. DONOHOE: My Lord, | believe there was a provision in the motion filed
by the receiver-manager seeking a stay of the pending actions by the presale buyers
against CB Development 2000 Ltd. And we ask for clarification that there is to be no
stay of proceedings imposed given Your Lordship's reasons about the need for

investigation on the part of the presale buyers.

[42] THE COURT: Well, in the notice of motion there were three requests, and |

have dealt with the three of them, and none of them includes a stay.

[43] MR. COBLIN: Sorry, My Lord, I think in your reasons you said you were
going to grant all of the amendments that were inconsistent with your reasons. One
of the amendments deals with a stay, and as | heard your reasons, | think you said it

is that the purchasers should be left with the remedies of damages against CB
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Development, and it sounded to me that the stay provisions would be inconsistent

with that order. So | just wanted clarification with respect to that. | believe itis --

[44] THE COURT: Well, | think probably the manner in which to proceed is this.
My intention is that obviously paragraphs 2, 3, 4 and 5 of my order should be
respected and effected. Counsel should be able to determine among themselves
what changes to the terms requested by the receiver-manager must be made to

achieve that result.

“The Honourable Mr. Justice Pitfield”
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[1] In this foreclosure action CareVest Capital Inc. (“CareVest”) applies for a
declaration that its security ranks in priority to any unregistered equitable interest the

defendants may have acquired under their cancelled pre-sale contracts.

[2] The defendants who oppose the application had all entered into agreements
to purchase strata titled units in the property that is the subject of this foreclosure
action. They say that the plaintiff's conduct in requiring the developer to cancel their
contracts and to resell their units at a higher price constitutes equitable fraud and

consequently the plaintiff lender does not have the priority it claims.

BACKGROUND

[3] The primary lender for the Riverbend development was MCAP Financial
Corporation. It took security as first mortgagee. Its mortgage is not at issue in these

proceedings.

[4] The mortgage that is the subject of this foreclosure action is a mortgage
entered into between the developer and the plaintiff on June 30, 2004, in the amount
of $4,200,000 (the “First Riverbend Mortgage”) registered as a second mortgage at
the New Westminster Land Title Office on June 30, 2004. The First Riverbend
Mortgage secures both principal and interest accruing thereafter at 15% per annum

to the date of repayment (on the sale of the units).

[5] By February, 2005, the developer was seeking financing for cost overruns
and CareVest agreed to extend the term of the June 30, 2004, mortgage and to

increase the loan. The plaintiff registered a mortgage modification agreement (the

2008 BCSC 1138 (CanlLll)



Carevest Capital Inc. v. Chychrun Page 3

“First Modification”) in the Land Title Office on March 1, 2005, increasing the

principal amount of the mortgage to $5,070,000.

[6] The defendants have been described as pre-sale purchasers. They entered
into purchase contracts with the developer on various dates from April 6, 2005, to

January 15, 2006.

[7] Prior to April 6, 2005, the developer had repaid $156,033.40 to the plaintiff

(see Exhibit T to the affidavit of J. Plasteras of May 20, 2008).

[8] The First Riverbend Mortgage secures a running account, as can be seen
from the register of mortgage documents (Exhibit “C” to the Plasteras affidavit #4).
Under the Land Title (Transfer Forms) Regulation, B.C. Reg. 53/90, being a
regulation to the Land Title Act, R.S.B.C. 1996, c. 250, a running account is defined

as follows:

14 If the mortgage form states that this mortgage secures a current or running
account, the lender may, on one or more occasions, advance and readvance all
or part of the principal amount and this mortgage

(@  will be security for payment of the principal amount as advanced and
readvanced and for all other money payable to the lender under this
mortgage,

(b) will not be considered to have been redeemed only because

(1) the advances and readvances made to the borrower have been
repaid, or

(i) the accounts of the borrower with the lender cease to be in
debit, and

(c) remains effective security for further advances and readvances until
the borrower has received a discharge of this mortgage.
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[9]

The mortgage document indicated that CareVest filed Standard Mortgage

Terms, registered as MT930036. Articles 28 and 29 of those terms read as follows:

[10]

28. That the mortgage, assignment and charge hereby created shall
be effective whether or not the whole or any portion of the moneys
hereby intended to be secured or any part thereof shall be advanced
before or after or on the date of the execution of this Mortgage and all
such sums together with all fees and expenses of the Lender shall be
deemed to be secured by this Mortgage from the date of registration
hereof notwithstanding the date the same may be advanced or
incurred.

29.  That until this Mortgage has been discharge as hereinbefore
provided, this Mortgage and the charges hereby created shall be and
remain valid and continuing security and shall cover and secure the
payment of any and all indebtedness and liability, present and future,
direct or indirect, absolute or contingent of the Borrower to the Lender,
including, without limitation, obligations of the Borrower to indemnify or
pay the Lender in respect of any Cash-Equivalent Instruments. This
Mortgage shall be deemed to secure, inter alia, the repayment to the
Lender of the full face amount of all Cash-Equivalent Instruments from
the date hereof notwithstanding that at the time of realisation
hereunder, the Lender has not been called on to pay any moneys
thereunder. This Mortgage is made to secure a running account, inter
alia, and shall not be redeemed by reason only that advances secured
hereunder are repaid. Any such payment shall be deemed not to be a
cancellation pro-tanto of this Mortgage and any subsequent advance
or re-advance by the Lender to the Borrower shall be secured hereby
to the same extent as if such advance or re-advance had been made
on the granting of this Mortgage.

At the request of the developer, CareVest made several further advances.

On March 15, 2007, the plaintiff agreed to loan a further $5 million to the developer

as the plaintiff's second mortgage to the developer (the third mortgage against the

property). By May 10, 2007, the developer was indebted to CareVest in the amount

of $8,049,885.90.
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[11] On May 28, 2007, CareVest commenced these foreclosure proceedings and

the Court appointed a receiver-manager.

[12] The most recent report of the receiver-manager, dated May 22, 2008,
indicates that the total estimated net recovery to creditors is $4.3 million. Any re-
payment of the First Riverbend Mortgage, and of the receiver-manager’s borrowings
and expenses for completion of phase 3 will come from that $4.3 million. The
plaintiff says that the principal outstanding on the First Riverbend Mortgage was
never less than $4.3 million at any time after March 2, 2005, which pre-dates any of
the purchase contracts, and therefore it has priority to the net proceeds of the

receivership.

[13] The issue with the pre-sale purchasers arose as follows. On May 26, 2004,
the plaintiff issued a commitment letter to the developer, to which the developer
agreed. In that letter, the plaintiff and the developer agreed to a minimum gross sale
price for each strata lot in phase 3. The letter set out the exact prices for which the

plaintiff would provide a partial discharge of its mortgage security for each strata lot.

[14] On March 15, 2007, the plaintiff issued a new commitment letter, to which the
developer agreed, that changed the partial discharge terms. The letter required

each lot to be sold at “fair market value ... as determined by CareVest.”

[15] What this meant was that because the market value of the lots had
appreciated between the time that the defendants entered into their agreements and

the time that the developer ran into financial problems, CareVest determined that the
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only way it could minimize its losses would be for the developer to cancel the

agreements and re-sell the lots at the then higher market value.

[16] On May 7, 2007, the developer announced that it was unable to fulfil its
contractual obligations to the pre-sale purchasers and that it would return all deposit
monies placed with it by the pre-sale purchasers. Those deposit monies were

returned to all the purchasers, including the defendants.

[17] The financial difficulties of the developer are set out in Mr. Justice Pitfield’'s
reasons in an earlier application in this action (CareVest Capital Inc. v. CB

Development 2000 Ltd. et al., 2007 BCSC 1146), from which | quote:

[2] The fact is that significant cost overruns have been experienced
on the project. Building and development costs were originally
financed by proceeds from a first mortgage in favour of MCAP
Financial Corporation. That mortgage is in default. The total of
principal and interest owing at this date approximates $4,423,000.
CareVest Capital Inc. has provided additional financing on the security
of a second mortgage, collateral security and several guarantees.

[3] The aggregate of the debts owing to CareVest is approximately
$8,525,000 at today's date. Other debts on the project approximate
$3,848,000. The cost of completing the project not including the cost
of landscaping and the cost of some detached garages and certain
other costs is estimated at $3,200,000. Existing trade payables
approximate $600,000. Some of the trades have filed liens against the
property in phase 3 and against strata lots in other phases of the
project. If you add up the numbers, the total of the secured and
unsecured liabilities and the cost to complete, approximates
$20,596,000.

[4] The developer marketed the units on a "sale before building” or
presale basis. The total price of all units under contract for sale
approximates $11,936,000. There are some holdbacks and goods and
services tax recoverable to a total of $135,000, such that revenue will
total $12,071,000. The economic reality is that costs will exceed
revenue by approximately $8,525,000. The ultimate question is who
will bear the loss: the presale purchasers, CareVest, or both. The
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[18]

situation for all concerned is regrettable, to say the least, and one can
only have sympathy for all involved in this rather disastrous project.

[5] CareVest recognizes that it will incur some loss. By way of
petition filed May 28, 2007, it sought relief in the form of an order
permitting the sale of the units with vacant possession, conduct of the
sale and the appointment of a receiver/manager of the rents and profits
of the Riverbend property. If that relief should be granted, additional
funding would be provided by CareVest to complete construction and
the units would be sold at market, free and clear of encumbrances
without regard for the developer's obligations under the presale
contracts. CareVest anticipates that if that course were followed, its
loss would be reduced from approximately $5,022,000 to $2,629,000.

[6] If CareVest is granted the relief it seeks, the presale buyers will
be denied the acquisition of their units at presale contract prices.
Some are first-time buyers. In addition to losing their units and their
intended homes, the purchasers would lose the benefit of market
appreciation in the value of the units. The estimate of that loss on
average, as | appreciate the evidence, approximates $80,000 per unit.

On June 14, 2007, Mr. Justice Pitfield made the following order:

[12] For the reasons that follow, | conclude that the appropriate order
in these circumstances is the following:

1. Except to the extent any of the additional clauses
requested by the receiver are inconsistent with the terms
of this order, the application to add the additional terms is
granted.

2.  The receiver shall be and is hereby authorized to borrow
the sum of $3,800,000 on the security of a mortgage that
will rank subsequent to the MCAP Financial Corporation
mortgage, but in priority to all other registered or
unregistered charges against the property of any nature
and kind whatsoever.

3.  The application for a direction that the receiver be
permitted to disclaim contracts of purchase and sale in
respect of units 88 through 119 is dismissed.

4.  The receiver is authorized and directed to sell each of the
units at market value free and clear of any obligation of the
developer, CB Development 2000 Ltd., that may arise
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under any contract of purchase and sale pertaining to any
strata lot.

The receiver shall hold in trust for CareVest and any
purchaser under a presale contract, the excess of the sale
price payable to the receiver upon the sale of any strata lot
without deduction of selling costs or vendor and purchaser
closing adjustments over the purchase price stipulated in
the presale contract pertaining to the strata lot, such funds
to be held pending determination of priority and/or
entitlement thereto as between the presale contract buyer
and CareVest.

[19] In order #5, Mr. Justice Pitfield ordered the receiver-manager to create a fund

(the “Fund”). The Fund is comprised of the proceeds of sale reflecting the increase

between the pre-sale purchase contract price and the actual sale price. The subject

matter of this application is the disposition of the Fund. In making his order of

June 14, Mr. Justice Pitfield said:

[16]

| do not think it is appropriate to attempt to resolve, on a

summary application of this kind, the question of whether the presale
buyers have an unregistered equitable charge which will entitle them to
recover their damages out of the sale proceeds of the strata lot which
they were to be the purchaser in priority to the registered second
charge in favour of CareVest. That claim warrants more detailed
consideration in the circumstances surrounding the financing of this
development.

POSITION OF THE DEFENDANTS

[20] The defendants state the issues as follows:

1)

(2)

whether or not the Fund was created in lieu of the pre-sale purchasers’
equitable interest in the development as at the date of the court order;

whether or not, as at the date of the Court’s order, the pre-sale
purchasers’ equitable interest in the development went in priority to the
plaintiff's first mortgage and second mortgage in whole or in part.

2008 BCSC 1138 (CanlLll)



Carevest Capital Inc. v. Chychrun Page 9

[21] Implied in the statement of these issues is a third issue: if the answer to the

second issue is yes, then what is the value of that equitable interest?

[22] The defendants say that the Fund stands separate and apart from the monies
available for the foreclosure and receivership and is not subject to any costs or
expenses incurred by the receiver-manager. The defendants say the Fund cannot
be subject to the expenses of the foreclosure because no such expenses existed on
the date the Fund was created, and the purpose of the Fund was to preserve
competing property interests as at June 14, 2007. The defendants contend that to
make the Fund available to compensate the plaintiff for the cost to complete the
project defeats the entire purpose of its creation. The defendants argue that upon
entering into their respective pre-sale contracts, each pre-sale purchaser acquired
an unregistered equitable interest in their strata lots. The defendants argue that

Mr. Justice Pitfield did not determine that the pre-sale contracts were incapable of

specific performance as is contended by the plaintiff.

[23] The defendants rely on s. 29(2) of the Land Title Act, R.S.B.C. 1996, c. 250,

which provides as follows:

29 (1) For the purposes of this section, "registered owner" includes a person
who has made an application for registration and becomes a registered owner
as a result of that application.

(2) Except in the case of fraud in which he or she has participated, a
person contracting or dealing with or taking or proposing to take from a
registered owner

(a) a transfer of land, or

(b) acharge on land, or a transfer or assignment or subcharge of the
charge,
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is not, despite a rule of law or equity to the contrary, affected by a notice,
express, implied, or constructive, of an unregistered interest affecting the land
or charge other than

(c) aninterest, the registration of which is pending,

(d) alease or agreement for lease for a period not exceeding 3 years if
there is actual occupation under the lease or agreement, or

(e) the title of a person against which the indefeasible title is void under
section 23 (4).

[24] The defendants contend that the fraud referred to in s. 29(2) is not limited to
deceit; they argue that equitable fraud is sufficient. They say that the plaintiff acted
towards the pre-sale purchasers in a way that constitutes fraud within the meaning
of s. 29(2) of the Land Title Act. The conduct of the plaintiff that they refer to as
constituting s. 29(2) fraud is the July 20, 2006, letter sent to the developer asking
whether “... any of the sales on units not started could be collapsed or alternatively
can the prices on existing sales for units not yet started be increased to reflect
current market value.” After July 28, 2006, CareVest began taking an active role in
controlling the project, according to the defendants. The defendants contend that
the plaintiff essentially forced the developer to break the contracts, but at the same
time tried to create an appearance of distance between it and the developer. The
defendants say that the plaintiff was an active participant in the development and
implementation of a plan to increase their secured position which required the pre-
sale contracts to be cancelled. The defendants say this conduct is equitable fraud
and invokes the fraud exception in s. 29(2) of the Land Title Act and, therefore, the
pre-sale purchasers are entitled to a declaration that their interests rank in priority to

the interests of the plaintiff from and after registration of the First Modification and
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that no further advances or readvances can be tacked to that security. The
defendants further say that had this matter been determined on June 14, 2007, the
pre-sale purchasers would have succeeded in their position that their interests rank
in priority to the plaintiff's registered interest, in whole or in part. They say the pre-
sale purchasers are therefore entitled to payment out of their proportionate share of

the fund.

[25] As | understand the calculations of the defendants they say that as at

June 14, 2007, the anticipated revenue was $12.7 million. CareVest was secured to
$3.9 million and MCAP, the first mortgagee, was secured to $4.4 million, for a total
of $8.3 million. The receiver-manager then estimated the cost to complete at

$3.8 million, which leaves a surplus of $600,000 that could be paid to the

defendants.

[26] The actual completed cost was $6.9 million. The defendants say they should
not have to bear the burden of the actual cost to complete because they were

prepared to purchase their units as is on June 14, 2007. On that date the units were
not completed. The receiver-manager’s report of June 5, 2007, includes, at p. 5, the

total cost to complete the project, which illustrates that the units were incomplete.

[27] Itis not clear to me if the defendants were offering to conclude their contracts
on an “as is” basis with some discount representing the portion of the unit

uncompleted. | assume that is so.

[28] Mr. Donohoe, for the 22 Chychrun defendants, asserts that the “game plan” of

the plaintiff to arrange for the collapsing of the pre-sale contracts arose from
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discussions between the plaintiff and the developer at a site meeting on

September 14, 2006. He says the defendants were “tricked” by CareVest and that is
not the sort of conduct that should be condoned by this Court. He alleges a number
of breaches of the disclosure requirement contained in the Real Estate
Development Marketing Act, S.B.C. 2004, c. 41 and its predecessor statute, the
Real Estate Act, R.S.B.C. 1996, c. 397. They claim that the failure to disclose
induced the defendants to assume that there was little or no risk to entering the pre-
sale contracts. If the plaintiff had disclosed the information, the defendants likely
would not have entered the pre-sale contracts. These defendants argue that the
plaintiff should be equitably estopped from obtaining the assistance of the Court to
enforce its security interest when it has breached a statutory duty to disclose. He
says that the conduct of the plaintiff in breach of these statutes is relevant to the
argument that its conduct constitutes equitable fraud under s. 29 of the Land Title
Act. He acknowledges that this same conduct may constitute a cause of action in
tort and that the tort claim is not before me; his statement of defence pleading these

allegations having been struck out by Mr. Justice Pitfield.

[29] In oral reasons released January 25, 2008, Mr. Justice Pitfield said, at

paras. 16 and 18:

[16] The question of whether wrongs have been independently
committed by virtue of any of the dealings between the buyers, the
developer, and the lender are properly the subject matter of a separate
cause of action which should be advanced by counterclaim.

[18] For the reasons | stated, the claims are properly the subject
matter of independent causes of action which, as the plaintiff
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acknowledges, may be pursued by counterclaim. They do not properly
comprise a defence to the foreclosure proceeding.

[30] Mr. Donohoe defends his reliance on this conduct, the particulars of which
were struck out in a statement of defence, on the basis that this same conduct also
constitutes equitable fraud under s. 29 of the Land Title Act. Mr. Donohoe submits
that the Fund was to be preserved as a separate fund outside of the security being
granted to the receiver-manager for payment of its fees and expenses and was not
to be used as a backup financial resource to pay the expenses of completion of the
construction of the houses. Mr. Donohoe furthers submits that Mr. Justice Pitfield
did not make a binding and final determination that there was never at any earlier
date any possibility of the defendants succeeding in their claims for specific
performance. Mr. Donohoe says it would be contradictory for the Court to say on the
one hand, as Mr. Justice Pitfield did, that he was recognizing the potential equitable
interest of the defendants which could only be based on specific performance, and

then say on the other hand that specific performance was not possible.

ANALYSIS

[31] On June 14, 2007, it was not possible for Mr. Justice Pitfield to determine if
the net proceeds of the receivership would be greater than the sum of the advances
made under the First Riverbend Mortgage before the pre-sale contracts were
entered into. He could also not determine in a summary proceeding if there was a
basis in fact for the claims of equitable fraud. The parties have since conducted
examinations for discovery and have brought to my attention the circumstances

which the defendants say is equitable fraud. However, it is not necessary for me to
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decide any of the issues raised in defence by the defendants because the net
proceeds of the receivership are insufficient to cover the principal and accrued

interest.

[32] The First Riverbend Mortgage balance outstanding as at April 6, 2005, the
date just before the first defendant pre-sale contract, was $4,913,966. This sum is
calculated from the exhibits to the fourth affidavit of Jill Plasteras (Exhibits “R” and

“T”) as follows:

Total advances made before April 6, 2005 $5,070,000

- minus repayments to that date (156,033)

Balance outstanding $4.,913,966 plus
interest

[33] As noted above, the mortgage bears interest at 15% per annum on the
running account. Plaintiff's counsel advised the Court that the accrued interest is

about $500,000 to July 24, 2007, plus a per diem amount thereafter.

[34] The May 22, 2008, receiver-manager’s Report to the Court estimates the total
potential recovery (including the $2,103,370 held in trust in the Fund) at $4,297,695.
It is readily apparent that the total potential recovery does not exceed, or even come
close to, the balance outstanding on the First Riverbend Mortgage before any of the

pre-sale purchase contracts were entered into.

[35] Itis for this reason, and the fact that the mortgage secures a running account
that it is unnecessary to consider the defendants arguments as set out above

because they cannot succeed, owing to the poor recovery. Mr. Justice Pitfield did
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not determine that the Fund belonged to the purchasers. He merely ordered that it
be segregated and secured so that the defendants could argue later about the
entittement and priority to the Fund. As it turns out, as | have said, there are
insufficient funds to enable the defendants to establish any priority to the fund at all.
Mr. Justice Pitfield did not create a fund for a damage claim the defendants may
have against the plaintiff. If the recovery had been greater than the amount
outstanding plus accrued interest that was advanced prior to the defendants’
agreements, it may have been necessary to consider the question of the claims to

an unregistered equitable interest, but it was not.

[36] Consequently the plaintiff is entitled to the declarations it seeks as follows:

(@) theinterest of the plaintiff under the First Riverbend Mortgage,
as defined in the statement of claim filed October 9, 2007, are
declared to rank in priority to any unregistered equitable interest
of the defendants that may have been acquired by virtue of
entry by the defendants into contracts of purchase and sale with
the developer to the extent of the amount of loan advanced
made by the plaintiff to the developer before the various dates
on which the defendants and the developer entered into such

contracts of purchase and sale; and

(b) the Receivership Order pronounced by Mr. Justice Pitfield on
June 14, 2007, as amended by an Order pronounced

August 15, 2007, be further amended by deleting para. 32 (the
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paragraph segregating the Fund that is the subject of this

application) in its entirety.

[37] The defendants’ applications for orders declaring the equitable interests to

rank in priority to the plaintiff's, and for further consequential orders, are dismissed.

[38] Costs will follow the event.

“‘N. GARSON, J.”
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Memor andum of Judgment

Conrad J.A. (for the Majority):
[. Introduction

[1] The vendor in this dispute, 1131102 Alberta Ltd. (Vendor),* owned a commercial building
in Edmonton which it decided to sell. To accomplish thisend, it entered into two conditional sales
agreements with two different purchasers — FastTrack Technologies Inc. (FastTrack) and
Castledowns Law Office Management Ltd. (Castledowns). The agreement with Castledowns
(Castledowns agreement) was asecond agreement, referred to asa*” back-up agreement,” made after
the agreement with FastTrack (FastTrack agreement), and was conditional on *“satisfactory
confirmation” that the FastTrack agreement had been terminated.

[2] The Vendor took steps to terminate the FastTrack agreement and FastTrack objected
immediately and threatened to sue. The parties then met and negotiated what they described as an
addendum to their original agreement. The Vendor, now intending to sell the property to FastTrack,
did not give Castledownswritten notice that the condition had been satisfied. On the condition date
set out in the Castledowns agreement the Vendor advised Castledowns their agreement would not
be going ahead because FastTrack was unable to confirm termination of the first agreement.

[3] Castledowns sued and was eventually successful in convincing a justice of the Court of
Queen’s Bench to grant an order for specific performance. FastTrack appeals that order. While
FastTrack has several grounds of appeal, the main issue is whether the trial judge erred in his
interpretation and application of the condition in the Vendor’'s agreement with Castledowns
requiring “ satisfactory confirmation of termination.”

Il1. Decision

[4] | would allow the appeal. The tria judge erred in law by failing to consider the proper
meaning to be attri buted to thewords* satisfactory confirmation of termination” foundintheseller’s
conditions of the Castledowns agreement. Thisfailure led him to interpret the condition as merely
requiring legal termination of the private sales agreement with FastTrack when more was required.
The words “ satisfactory” and “confirmation”, found in the seller’ s condition, indicate the VVendor
was entitled to be satisfied any purported termination had been verified or corroborated by
FastTrack. The Vendor wanted to know it no longer had any possible obligations under the first
agreement before it became obligated under the second.

[5] Furthermore, the trial judge’s decision cannot be upheld when the correct test is applied.
Neither the letter of September 7, 2006 from the Vendor's lawyer, nor the subsequent

! Not a party to the appeal.
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communications and negotiations between the Vendor and FastTrack, amounted to “ satisfactory
confirmation” by FastTrack that the agreement of August 30th had been terminated. In all of the
communications between the Vendor and FastTrack, after the Vendor’ sinitial attempt to terminate
the FastTrack agreement on September 7, 2006, FastTrack made clear that it was not prepared to
accept that the parties original agreement had been, or should be, terminated. The condition not
being satisfied, there was no further obligation to Castledowns. The Castledowns agreement
terminated, therefore, on September 15th when the Vendor failed to give written notice that the
condition had been either waived or satisfied.

[6] Thus, the order for specific performance cannot stand. | would allow the appeal, vacate the
order for specific performance and declare that the Castledowns agreement ended on September 15,
2006. FastTrack seeks an order enforcing its agreement and conveying the property toit. Thisissue
is not before the court. The formal judgment role discloses that FastTrack and the Vendor entered
into a*“stand still” agreement prior to trial concerning litigation over the FastTrack agreement. In
any event, we are not in a position, on this record, to do more.

[11. Background

[7] The Vendor owned a parcel of commercial property at 7708-104 Street in Edmonton,
Alberta, known asthe ViennaBuilding. Sometime between August 18 and August 21, 2006, Loren
Y aremchuk, the Vendor’ sowner and chief officer, advertised the property for salein the Edmonton
Journal. Shortly thereafter, on August 23, 2006, the Vendor entered into a commercia listing
agreement with Century 21, with alisting price of $1,688,000 and an effective date of August 25,
2006. Century 21 agreed that it would not seek commissions if the property was sold to a buyer
which had contacted the Vendor as aresult of the earlier newspaper advertisement.

[8] FastTrack’s designated officer, Mr. Kourizin, is a university professor. He described
FastTrack as a spin-off company from the University of Albertathat was engaged in contract work
and production development, and was seeking premises near the university. When Kourizin saw the
ad in The Edmonton Journal, he entered into negotiations with Y aremchuk, which eventually led
to FastTrack’s entering into an agreement on August 30, 2006 to purchase the property for
$1,625,000 with aninitial deposit of $10,000. The FastTrack agreement was prepared on astandard
real-estate contract form designed for residential homes, and the agreement was subject to the
following seller’s conditions:

8.2  The Sdler’s Conditions are:
(a) Obtaining Seller’s Lawyer Approval regarding this Offer,

before 9 p.m. on September 15, 2006 (the “Seller
Condition Day”).
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8.3  Unless otherwise agreed in writing, the Buyer’s Conditions are for
the sole benefit of the Buyer and the Seller’ s Conditions are for the
sole benefit of the Seller.

84  The Buyer and the Seller may unilaterally waive or satisfy their
Conditions by giving Notice to the other party (the “Notice”) on or
before the stated Condition Day.

8.5  Provided that the Buyer or the Seller, as the case may be, uses
reasonable efforts to satisfy the Condition(s), if the Notice has not
been given on or before the stated Condition Day, then this Contract
is ended.

[9] The agreement al so contained anumber of buyer’ sconditionsrel ating to financing, property
inspection, contractor inspection, environmental assessment, lawyer approval and satisfaction with
licence requirements, all which had to be compl eted before September 22, 2006, with the exception
of the ingpection which did not have to be completed until October 22, 2006. Clause 2.1 of the
agreement provided that “[t]he Buyer and the Seller agree to act cooperatively, reasonably,
diligently and in good faith.”

[10] Soon after thisagreement wasreached, Century 21 contacted the VVendor to say it had found
several other interested buyers for the property. Century 21 arranged an open house where the
Vendor could meet with these prospective buyers and, on September 2, 2006, several offers were
presented, including onefrom Castledowns. Y aremchuk chose to negotiate with Castledowns, even
though he had not yet sought hislawyer’ sapproval with respect to the FastTrack agreement, and he
did not tell Castledowns about the existence of the FastTrack agreement until negotiations were
almost complete.

[11] The parties eventually negotiated asale price of $1,724,250 and then arepresentative from
Castledowns, Holinski, inserted a handwritten condition into clause 4.2 making the agreement
subject to “Vendor confirmation of termination of contract dated Aug. 30, 2006.” The Vendor’s
realtor, Mike Kozicki, crossed this condition out and inserted the words: “ Subject to satisfactory
confirmation of termination of private purchase contract dated Aug. 30 2006.” The Vendor told
Castledowns he would try to get out of the FastTrack agreement because he was not convinced
FastTrack was serious, or able to complete the deal.

[12] The sdller’s conditions in the Castledowns agreement, found in clauses 4.2 and 4.3, were
different and more elaborate than those contained in the FastTrack agreement. Overall, they were
more beneficial to the seller. They read:

4.2 Seller’s Conditions: The obligations of the Seller described in this
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Contract are subject to the satisfaction or waiver of the following conditions
precedent, if any. These conditions are inserted for the sole and excusive
benefit and advantage of the Seller. The satisfaction or waiver of these
Conditions will be determined in the sole discretion of the Seller. The Seller
agreesto use reasonabl e efforts to satisfy these conditions. These conditions
may only be satisfied or waived by the Seller giving written notice (the
“Seller's Notice”) to the Buyer on or before 5 p.m. on the 15 day of
September 2006, (the” Seller’ sCondition Day”). If the Seller failsto givethe
Seller’s Notice to the Buyer on or before the Seller’s Condition Day, then
this Contract will be ended and the Initial Deposit plus any earned interest
will be returned to the Buyer and all agreements, documents, materials and
written information exchanged between the parties will be returned to the
Buyer and the Seller respectively.

36,2006. [crossed out]

Subject to satisfactory confirmation of termination of
private purchase contract dated Aug. 30 2006

4.3 Subject to clauses 4.1 and 4.2, the Buyer and the Seller may give written
notice to the other party on or before the stated Condition Day advising that
a Condition will not be waived, has not been satisfied and will not be
satisfied on or before the Condition Day. If that notice is given, then this
contract is ended upon the giving of that notice. (emphasis added)

[13] Castledowns gave its own realtor adeposit cheque for $100,000, which was due within 24
hours of the removal of the seller’s conditions. That cheque was not forwarded to the Vendor, its
lawyer, or its reator on September 15, 2006 or at any time thereafter. The Castledowns agreement
also contained clause 2.1, which provided that the partieswould “... act cooperatively, reasonably,
diligently and in good faith.”

[14]  After negotiating the Castledownsagreement, theVV endor sent both agreementsto hislawyer,
Mr. Engleking, for review. Engleking expressed concerns about the size of the deposit, and the
length of time for removal of the purchaser’s condition, in the FastTrack agreement. The Vendor
instructed Engelking to terminate the Fast Track agreement and return the deposit. On September 7,
2006, Engelking wroteto FastTrack’ scounsel, Mr. Caruk, advising that his client was not prepared
to remove “the ‘ subject to condition’ in the Seller’s favour.” He returned the $10,000 deposit and
stated that his client considered the transaction at an end.

[15] On September 8, Caruk e-mailed FastTrack about the purported termination. FastTrack’s
response was forceful and immediate; it instructed Caruk to challenge the purported cancellation.
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Caruk then wrote to Engleking on September 11, 2006 and expressed in unequivocal terms his
client’ s displeasure and its intention to enforce the agreement through the courts. He wrote:

We have received your correspondence of September 7", 2006. Needlessto
say we are not impressed and neither is our client.

Y our attempt to cancel our clients contract arbitrarily is unacceptable. Any
clause purporting to make an offer subject to lawyer’s approval does not
extend to the substance of the deal. If there are terms regarding procedure,
especially here where the form of the contract may not be particularly
appropriate for acommercial transaction, that need to be addressed then we
can modify same for the benefit of both out clients.

Otherwise, if your justification for not removing the seller’s “subject to”
condition is other than a matter of price, kindly advise as to what possible
changes may berequired. If it issolely amatter of price then your client has
aproblem.

Following execution of the subject contract, we are advised by our client that
your client verbally advised our client that notwithstanding that your client
had apparently received other higher offersrespecting thisproperty, that your
client was proceeding with this transaction notwithstanding same. Based
upon those representations my client has proceeded to obtain financing and
incur costs associated with this transaction.

Let usbe clear. Our client wishesto proceed with thistransaction, thereisa
signed contract wherein any irregularities can be resolved without
cancellation of the deal and utilizing the subject to lawyer’ s approval clause
to cancel the contract as you have is not proper.

We have delivered a Caveat to protect our client’s interest in this
property. Befurther advised that other than completingthistransaction
out client will be seeking damages for this non-completion and
compensation for the amounts expended by our clientswith regard to
thismatter already with respect to thismatter. Timeisa consideration
as well since our client has a “subject to financing” deadline of
September 15", 2006.

May we please hear from you immediately. (emphasis added)

[16] Uponlearningof FastTrack’ sreaction, Y aremchuk immediately met with FastTrack, without
either hislawyer or his realtor, to try to resolve the issues surrounding the purported termination.
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The parties negotiated changes to their original agreement which they incorporated into an
“Addendum” to that agreement (Addendum). The changesincluded aslightly higher price, ahigher
deposit, arent-freelease back to the VVendor for one year, adifferent closing date and consideration
of the GST, and it expressly removed the condition that the transaction was subject to approval by
the Seller’slawyer. The Addendum was dated September 12, 2006.

[17] Meanwhile, Castledowns was concerned that it had not received written notice that the
condition had been either waived or satisfied. On September 14, 2006, Castledowns' representative,
Holinski, called Engelking and was advised that aletter had been written to FastTrack purporting
toterminatethe FastTrack agreement and returning the deposit. Engleking did not, however, confirm
in writing that the seller’s condition had been met, nor did he confirm that there had been a
satisfactory confirmation of termination. The next day, September 15, 2006, after speaking with his
client, Engelking sent aletter to Castledowns' realtor stating that his client “is unable to confirm
termination of the private purchase contract dated August 30, 2006, and consequently the back up
offer from Castledowns Law Office cannot be satisfied and our client considersthat offer to be at
anend.”

[18] Castledowns lawyer wroteback, on September 18, 2006, advising that it wasfiling acaveat
to protect its rights and it was filing a statement of claim. On October 13th, approximately one
month later, Castledowns wrote to the Vendor waiving the buyer’ s conditions. Even though it was
taking the position the Castledowns agreement was still alive, Castledowns did not forward the
$100,000 deposit to either the Vendor, his solicitor, or his realtor.

[19] The Vendor refused to complete the Castledowns agreement and on November 21, 2006,
Castledowns sued thevendor, inter alia, for specific performance. It also sued Fast Track for tortious
conspiracy, and inducing breach of contract, damages, and removal of its Caveat No. 062453925,
registered on October 7, 2006, to protect its agreement for purchase.

[20] Foritspart, theVendor counterclaimed for adeclaration removing Castledowns' caveat from
its property, for damages for slander of title, interest and costs. FastTrack defended and counter-
claimed for interference with contractual relations, wrongful filing of caveats, exemplary and other
damage and costs. Century 21 and its realtors were included in the counterclaim. All of the actions
were eventually consolidated and set down for trial on an expedited basis. The court was advised
there was a standstill agreement between FastTrack and the Vendor.

[21] Thetria judge granted Castledowns claim for specific performance, directed discharge of
FastTrack’s caveat, and dismissed all the other claims. FastTrack now appeals the order granting
specific performance and discharging its caveat.

V. TheTrial Judgment
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[22] Thetria judge concluded that the FastTrack agreement had terminated when the Vendor
wrote to FastTrack on September 7, 2006, saying the condition would not be waived and the
agreement wasat an end. Inthe alternative, hefound that the FastTrack agreement terminated when
the parties agreed to the Addendum on September 12th because the negotiation of the Addendum
amounted to a counteroffer which terminated the first agreement. In either event, and without
attempting to interpret the meaning of the words “satisfactory confirmation of termination...” as
those words appeared in the handwritten condition in the Castledowns agreement, the trial judge
held that the purported termination of the FastTrack agreement amounted to “satisfactory
confirmation of termination.” Heappearsto have equated “ sati sfactory confirmation of termination”
with simple “termination”. In addition, the trial judge held that once the Vendor terminated, it was
obliged to act reasonably and in good faith and give notice that the agreement had been terminated.
It could not, therefore, rely on its own default in giving notice to thwart the condition. Finally, and
in the alternative, the trial judge held that written notice was not required and that Engleking gave
effective notice orally, on the Vendor’s behalf, when he spoke to Castledowns' representative on
September 14th: Castledowns Law Office Management Ltd, v. 1131102 Alberta Ltd., 2007 ABQB
404, 159 A.C.W.S. (3d) 452.

[23] Thetria judge also considered whether it mattered that neither the VVendor, its realtor, nor
its lawyer had ever received Castledowns deposit of $100,000 as required by the Castledowns
agreement, had it been in force. He concluded this was not fatal to Castledowns' claim. He also
found both FastTrack and Castledowns had acted in good faith and that neither was guilty of tortious
conduct towards the other. In the end, the trial judge granted Castledowns' application for specific
performance, discharged FastTrack’'s caveat and dismissed all of the remaining clams and
counterclaims.
V. Grounds of Appeal

[24] FastTrack advances four grounds of appeal. It submits the trial judge erred by:

@ incorrectly interpreting the condition precedent in Castledowns agreement;

(b) incorrectly holding the respondent was not obligated to pay its deposit;

(© incorrectly finding that specific performance was an appropriate remedy in
the circumstances; and

(d) incorrectly interpreting real estate practice by allowing verbal variation or
confirmation of awritten contract.

VI. Analysis
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A. Issue One — Did the trial judge err by incorrectly interpreting and applying the
condition precedent in the Castledowns agreement?

[25] FastTrack submits the contract expired for lack of notice and that the trial judge
misinterpreted and misapplied theseller’ scondition in the Castledowns agreement by failingto give
meaning to the words “ satisfactory confirmation of termination of [the] private purchase contract
dated Aug 30, 2006”. FastTrack suggests that had the trial judge properly considered these words,
he would have been forced to conclude that the condition was never met.

[26] | agree with those propositions. This was an application by Castledowns for specific
performance. To demonstrate that it had aright to this remedy, Castledowns had to prove it had an
enforceable agreement for sale and that FastTrack did not have a valid caveat protecting its prior
agreement.

[27] Clause4.2 of the Seller’ s Condition in the Castledowns agreement provided that the seller’ s
condition was for the sole and exclusive benefit of the seller. It also provided that “... These
conditionsmay only be satisfied or waived by the Seller giving written notice (the” Seller’ sNotice”)
to the Buyer on or before 5 p.m. on the 15 day of September, 2006, (the Seller’s Condition Day”).
If the Seller fails to give the Seller’s Notice to the Buyer on or before the Seller’s Condition Day,
then the Contract will be ended” in which case the deposit, if it has been received, will have to be
returned. The Vendor’ s written notice on the 15th does not confirm that the conditions were either
satisfied or waived. To the contrary, the Vendor wrote on September 15, 2006 that the condition
could not be satisfied and his client considered the contract at an end. As aresult, the contract was
at an end unless the trial judge was correct in determining that the condition was met and that the
Vendor was prohibited from relying on thelack of notice, or alternatively, oral notice was sufficient
and satisfied by atelephone conversation with the Vendor’ slawyer advising that atermination | etter
had been sent.

[28] Prior to addressing the trial judge’s findings regarding notice, it is necessary to examine
whether thetrial judge correctly interpreted the seller’ sconditionin the Castledownsagreement. The
trial judge was obliged to look at the words of the condition to discover how it could be satisfied.
Asthe Supreme Court noted in Eli Lilly & Co. v. NovopharmLtd., [1998] 2 S.C.R. 129 at para. 54:

The contractual intent of the partiesisto be determined by reference to the
words they used in drafting the document, possibly read in light of the
surrounding circumstanceswhich were preval ent at thetime. Evidenceof one
party’ s subjective intention has no independent place in this determination.

[29] Thetrial judgedid not dothishere. Instead, he confined hisanalysisof the seller’ scondition
to theissue of whether the Vendor had to give written notice before the condition could be removed
and the Castledowns agreement could come into effect (see decision paras. 73 and following). He
never offered any interpretation of the words “satisfactory confirmation” and simply equated
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“satisfactory confirmation of termination” with legal termination, which takes no cognizance of the
words used and ignores the intention those words indicate. The tria judge simply assumed that if
the FastTrack agreement was terminated in alegal sense then the condition was met. Hisfailureto
analyse the wording of the agreement isan error that does not attract deference: Partec Lavalin Inc.
v. Meyer, 2001 ABCA 145, 281 A.R. 339 at para. 11; Jager v. Liberty Mutual Fire Insurance Co.,
2001 ABCA 163, 281 A.R. 273 at para. 14.

[30] Hadthetrial judgeinterpreted thewordsof theseller’ shand-written condition hewould have
been forced to consider the effect of the words “satisfactory” and “confirmation” on the seller’s
condition, and examine the whole of the agreement in the surrounding circumstancesto arrive at the
proper intention for inserting this seller’ s condition.

[31] Turning first to the words used, the usual meaning of the word “ satisfactory” is: “sufficient
for the needs of the case, adequate” (Online Oxford English Dictionary). The use of thiswordina
conditional salescontract, however, givesriseto the question: Sufficient or adequateto whom? The
British Columbia Court of Appeal dealt withthisissuein Griffinv. Martens, [1988] B.C.J. No. 828,
27 B.C.L.R. (2d) 152 in the context of a conditional agreement to purchase. In that case, the
agreement was made “ subject to the purchaser being able to arrange satisfactory financing.” The
court confirmed that the clause was inserted for the benefit of the purchaser. In assessing the
meaning of “satisfactory financing” in that context the court opined at 154:

What is meant by “satisfactory financing”? There are four rational
aternatives:

1 “satisfactory to a reasonable person making the purchase about
whom nothing else is known”;

2. “satisfactory to areasonabl e person in the objective circumstances of
the purchaser”;
3. “satisfactory to a reasonable person with all the subjective but

reasonable standards of the particular purchaser”; and

4, “satisfactory to the particular purchaser with al his quirks and
prejudices, but acting honestly”.

[32] Thecourtruledout thefirst alternative becauseit did not give sufficient meaning to theword
satisfactory in the context of the interim agreement. It also ruled out the fourth alternative because
such ameaning could have been better expressed by using thewords* financing satisfactory tohim”,
meaning the purchaser, and that such an interpretation would turn the agreement into an option. The
court went on to conclude:
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The second and third meanings both combine subjective and objective
standards. They are very similar in effect. | favour the third meaning as best
expressing the actual intention of the parties by giving the most accurate
interpretation to the words they chose to express their intention. The third
meaning gives “satisfactory” a full and subjective significance but, at the
sametime, retainsthe commitment of the purchaser to use hisbest efforts, on
asimilar combined standard to obtain financing.
[33] Thehandwritten conditioninthe Castledownsagreement doesnot say specifically who must
be satisfied that termination has been confirmed. The remainder of clause 4.2, however, is of
assistance—in particular, thewords: “ These conditionsareinserted for the sole and excusive benefit
and advantage of the Seller. The satisfaction or waiver of these Conditionswill be determinedinthe
solediscretion of the Seller.” In my view, these sentences make clear that it isthe Vendor who must
be sati sfied that termination has been successfully confirmed, or, at thevery least, applying thethird
category in Griffin, “a reasonable person with all the subjective but reasonable standards of the
particular purchaser”.

[34] Thetrial judge was also obliged to consider the parties’ use of the word “confirmation”.
Having regard to the circumstances in which the condition was drafted, | am satisfied the parties
simply intended “ confirmation” to haveits ordinary, non-ecclesiastical, meaning. According to the
Online Oxford English Dictionary, that meaning includes:

The action of making firm or sure; strengthening, settling, establishing (of
institutions, opinions etc.).

The action of confirming, corroborating, or verifying; verification, proof...
A confirmatory statement or circumstance;

[35] Aswiththeword“satisfactory”, theparties use of theword “ confirmation” in aconditional
sales contract requires the court to consider the question: Confirmed by whom or to whom? In my
view, the agreement is sufficiently ambiguous on this point to require consideration of the general
circumstances that brought it into being. Both parties knew this was a second conditional sales
agreement with respect to the Vienna Building. Castledowns' principal, Holinski, inserted the
condition: “Vendor confirmation of termination of contract dated Aug. 30, 2006.” This condition
was not enough to satisfy the Vendor’ sagent, therealtor Kozicki, and he crossed it out and replaced
it with the words: * Subject to satisfactory confirmation of termination of private purchase contract
dated Aug. 30, 2006.”

[36] Viewingthiscontractinthecircumstanceshere, | am satisfied that thelogical and reasonable
purpose behind this handwritten seller’ s condition contained in the Castledowns agreement was to
ensure the Vendor did not become liable under two agreements. This is supported by the change
made to the wording of the agreement by the Vendor’ sagent, Kozicki. In these circumstances, with
a“back-up” agreement, the V endor would want to ensurethat it was out of one contract beforebeing
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liable on another, and that it would not be facing the expense and inconvenience of alegal challenge
if and/or when it attempted to terminate the FastTrack agreement. The way to achieve this purpose
was to provide that the VVendor would have confirmation of termination from FastTrack before the
Castledowns agreement could come into effect. This confirmation did not have to be in writing. If
FastTrack had accepted the return of its deposit, without complaint, this might have sufficed.
However, theVendor, acting reasonably, had to be satisfied that its purported termination woul d not
be challenged.

[37] In summary, | conclude that the condition in the Castledowns agreement required the
Vendor, or in the alternative, areasonable person with all the subjective but reasonable standards
of theVendor, be satisfied that FastTrack had made“sure,” “ratified,” * corroborated,” or “verified”
that the purported termination was accepted without challenge.

[38] It remains to be asked whether the test was met in this case.When FastTrack heard about
Engelking’ s September 7thletter purporting to terminate the agreement, it objected immediately and
instructed its lawyer to challenge the cancellation. Counsel’s response was unequivocal. In
FastTrack’ s view, the Vendor had been expected to use reasonabl e efforts to satisfy the condition
and take the agreement to hislawyer for advise without going out soliciting other offers. He wrote
to the Vendor saying that FastTrack was prepared to sue to enforce its rights, and that it would
proceed immediately to file acaveat. Although counsel did say FastTrack was willing to negotiate
minor matters, hemadeit clear that FastTrack was not about to abandon the August 30th agreement.
In my view, this response to the purported termination could not have been interpreted as
satisfactory ratification, corroboration, or verification by FastTrack that the FastTrack agreement
had been terminated — applying any of the possible standards discussed by the British Columbia
Court of Appeal in Griffin.

[39] | would add that even if confirmation of termination could come from some other source,
such as the Vendor’ s lawyer, thisis not a case where FastTrack’s proposed litigation was an idle
threat. Here the Vendor was obliged to use reasonabl e effortsto secure its lawyer’ s approval of the
FastTrack agreement. It did not forward the FastTrack agreement to itslawyer, however, until after
it entertained other offers, and had negotiated a back-up agreement with Castledowns on more
favourable terms. Only then did it go to its lawyer. The Vendor’s principal, Yaremchuk, even
testified that he had assured Castledowns he would try to terminate the FastTrack agreement. It is
arguable, therefore, that in seeking lawyer’ s approval, only after it had a higher offer in hand, the
Vendor was in breach of the contractual duty to using reasonable efforts to satisfy the condition
precedent.

[40] What about FastTrack’ ssubsequent behaviour? Did the negotiation of the Addendum amount
to satisfactory confirmation of termination? Partiesto acontract areentitled tovary their obligations,
through re-negotiation, without terminating the contract. While | acknowledge there may be
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situations where re-negotiation is so extensive as to amount to the execution of a new agreement,?
whether the parties intended to rescind or vary must be determined in light of al of the
circumstances of the case.

[41] Inmy view, it is not possible to conclude from the evidence that the parties intended to
rescind thefirst agreement. Herethe partieswent into negotiations over the Addendum without their
lawyers, and under threat of being sued. FastTrack had already stated that it was not prepared to
accept termination of the original agreement and that it was only prepared to negotiate minor
changes. The parties negotiated changes and put them into an Addendum to the original agreement,
rather than execute anew agreement. There is nothing in the Addendum indicating it was intended
to replace the original agreement. To the contrary, the parties expressly stated their intention that
the Addendum “shall form apart of the original agreement entered into by the parties dated August
30, 2006.” Given thesefacts, neither the Vendor, nor areasonable person with all the subjective but
reasonable standards of the Vendor, would have understood that the re-negotiations amounted to
FastTrack’ s confirmation that the August 30, 2006 agreement had been rescinded. Moreover, even
if it were anew agreement, it was negotiated under threat of lawsuit and all the evidence pointsto
the fact that FastTrack was never going to relieve the Vendor from its obligations arising from the
first agreement. At best, therefore, thiswas a settlement of those obligations, not confirmation that
they did not exist. In other words, the condition that there be satisfactory confirmation of termination
of the FastTrack agreement was never met.

[42] Thefinal question iswhether the handwritten condition in the Castledowns agreement was
met, nonetheless, because the Vendor failed in its duty to use reasonable efforts to satisfy the
condition. First, this condition is not akin to a condition where a purchaser must take reasonable
steps to obtain a licence or a mortgage. In my view, the condition did not require the Vendor to
cancel the FastTrack agreement as that would be akin to an agreement to interfere with contractual
relations of another or to induce a breach of contract. In light of the trial judge's finding that
Castledowns and FastTrack conducted themselves appropriately, and in good faith, this surely
cannot be the proper interpretation. The only way the Vendor could make reasonable efforts to
satisfy the condition in the Castledowns agreement was by taking legitimate steps to try and
terminatethe FastTrack agreement, which thetrial judgefound it did. Furthermore, whilethere may
be occasions when a party isobliged to take legal stepsto satisfy acondition, this does not include
embarking on “difficult or uncertain litigation” (Dynamic Transport Ltd. v. O.K. Detailing Ltd.,
[1978] 2 S.C.R. 1072, 85D.L.R. (3d) 19 at 28) such asthethreatened litigation here. | am satisfied,
therefore, that the Vendor was not obliged to defend the threatened lawsuit by FastTrack to comply
with its duty to use reasonable efforts to satisfy the condition in the Castledowns agreement.

2 The distinction between variation and rescission was discussed by Rowbotham J. (as she
then was) in Garner v. W.R. Kirk Holdings Ltd., 2000 ABQB 1, 256 A.R. 139 (Q.B.).
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[43] Inconclusion, | am satisfied that the condition in the Castledowns agreement was never
satisfied nor waived. As aresult, there was no obligation to give notice and the trial judge erred in
concluding that the Vendor could not rely on the terms of the Seller’ s Condition that terminated the
contract where no notice was given. And although not necessary to my decision, | find that he also
erred when he concluded that an oral notice would suffice. First, no oral notice of satisfactory
termination was given here. Second, the trial judge was not entitled to overrule clause 4.2 of the
FastTrack agreement by substituting the “oral” for “written” notice. Nor was an estoppel in this
regard either pleaded or established. The Castledowns agreement expired on September 15, 2006,
because the condition had been neither satisfied nor waived. There was no basis, therefore, upon
which the trial judge could grant an order for specific performance.

[44] Finally, evenif thetrial judge was correct, and all that was required to satisfy the condition
precedent wasthelegal termination of the FastTrack agreement, the FastTrack agreement wasnever
terminated. Engleking's letter of September 7, 2006 did not terminate the FastTrack agreement
because the agreement did not contain amechanism for unilateral termination before the Condition
Day. Here the parties agreed that the FastTrack agreement would be conditional upon the Vendor
obtaining lawyer approval (clause 8.2), and they also agreed that if this approval was not obtained
prior to the Condition Day — September 15, 2006 at 9:00 p.m. —the contract would end (clause 8.5).
But this time-line could only be shortened, unilaterally, by the Vendor giving notice that the
condition had been waived or satisfied prior to the Condition Day (clause 8.5). Thus, the Vendor did
not have the right in this agreement to terminate the agreement early by giving notice that the
condition had not been met. The contract could not end for lack of waiver or satisfaction until
September 15, 2006, and, by September 12, 2006, the Vendor had waived the condition when it
entered into the Addendum.

[45] Similarly, the FastTrack agreement did not terminate when the parties negotiated the
Addendum. Partiesto acontract are entitled to vary the terms of their agreement without rescinding
the old agreement and entering into a new one. Whether such re-negotiation results in a new
agreement isamatter of fact andislargely aquestion of the parties’ intent —as measured objectively
through the eyes of areasonable person.® | have already found that the negotiation of the Addendum
did not amount to satisfactory confirmation of termination, and implicit in that finding is the
conclusion that the parties did not intend their negotiations to result in the termination of the
underlying agreement. For the reasons set out above, therefore, | am satisfied that a reasonable
person would conclude the parties did not intend to rescind their original agreement and enter into
anew one when they negotiated the Addendum.

B. The Remaining Grounds of Appeal

3 Thetest for determining contractual intention isdescribed by L ord Wilberforcein Reardon
Smith Line v. Hansen - Tangen, [1976] All E.R. 570 at 574.
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[46] Given my conclusion above, there is no need to discuss the remaining grounds of appeal.
Having said this, | express one small concern about the trial judge’ s reasoning when he found that
Castledowns was not required to pay the deposit because the Vendor had failed to “trigger” the
obligation. If Castledownswastruly of the view that the condition had been satisfied, it would have
been required to forward the deposit. The conduct of Castledownswasinconsistent in advancing the
position that the condition had been met, while at the same time withholding the deposit which was
never paid to either the Vendor or itsreal estate agent.

[47] | would add one further note regarding FastTrack’s status on this appeal. Counsel for the
appellant advised the court that the Vendor chose not to participate in the appeal. The trial judge
noted at the outset of his judgment that the action involved competing claims for specific
performance. Clearly, both FastTrack and Castledownswere challenging the agreementsentered into
by the opposite party. No issue of status was raised either at trial or on the appeal. The decision of
the Vendor not to participate in the appeal does not affect FastTrack’s entitlement to seek relief as
it may be entitled to — including restoration of its caveat.

VI1I. Conclusion
[48] The apped is allowed and the order for specific performance is overturned. The matter is

returned to the Court of Queen’s Bench for the resolution of any outstanding issues that flow from
thisresult.

Appeal heard on January 29, 2009

Memorandum filed at Edmonton, Alberta
this 23rd day of April, 2009

(as authorized) Conrad JA.

| concur:

O'Brien JA.

2009 ABCA 148 (CanLlI)



Page: 15

Slatter J.A. (dissenting):

[49] Theissueonthisappeal iswhich of two competing purchasers of acommercial building are
entitled to take title to that building. The trial judge concluded that the respondent had a binding
contract to purchase the building, and was entitled to the property: Castledowns Law Office
Management Ltd. v. 1131102 Alberta Ltd., 2007 ABQB 404, 79 Alta. L.R. (4th) 109.

Facts

[50] Thevendor numbered company was interested in selling its building known as the Vienna
Building. After some negotiations, the vendor and the appellant FastTrack entered into an interim
agreement of purchase and sale on August 30, 2006. The agreement was typed up on a pre-printed
form designed for use in purchasing and selling residential properties. Some of the key provisions
are asfollows:

21  TheBuyer and the Seller agree to act cooperatively, reasonably, diligently
and in good faith.

8.1  TheBuyer'sConditions are:

@ Financing Condition . . .
(b) Property Inspection Condition . . .
(c) Contractor Inspection. . .
(d) Environmental Assessment . . .
(e Zoning and Building Usage.. . .
()] Additional Buyer’s Condition:
a) Buyer being satisfied with all business license
requirements:
b) Buyer obtaining lawyer approval regarding thisOffer
and all Buyer’s conditions,
Before 9 p.m. on the Buyer Condition Day.

8.2  TheSdler's Conditions are:
@ Obtaining Seller’s Lawyer Approval regarding this offer.
Before 9 p.m. on September 15, 2006
(the “Seller Condition Day™)

8.3  Unless otherwise agreed in writing, the Buyer’s Conditions are for the sole
benefit of the Buyer and the Seller’ s Conditions arefor the sole benefit of the
Sdller.
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84  TheBuyer and the Seller may unilaterally waive or satisfy their Conditions
by giving a Notice to the other party (the “Notice”) on or before the stated
Condition Day.

8.5  Provided that the Buyer or the Seller, as the case may be, uses reasonable
efforts to satisfy the Condition(s), if the Notice has not been given on or
before the stated Condition Day, then this Contract is ended. (emphasis
added)

[51] Itcametotheattention of other potential buyers, including the respondent CastledownsLaw
Office Management, that the Vienna building was on the market. A realtor arranged for a meeting
on September 2, 2006 at which all the potential purchasers could present their offersprivately to the
vendor.

[52] Castledownspresenteditsoffer tothevendor. Latein the meeting Castledownswas advised
of the pending agreement with FastTrack. Castledowns was disappointed with this news, but was
prepared to make a“ backup” offer on more favourable terms than the FastTrack offer. The vendor
entered into an agreement with the respondent Castledowns on September 2, 2006. Again a
preprinted form was used, this one designed for the purchase and sale of commercial properties,
some of the key provisions being:

2.1  TheBuyer and the Seller agree to act cooperatively, reasonably, diligently
and in good faith.

4. Conditions

4.1  Buyer'sConditions: The obligations of the Buyer described in this Contract
are subject to the satisfaction or waiver of the following conditions
precedent, if any. These conditions are inserted for the sole and exclusive
benefit and advantage of the Buyer. The satisfaction or waiver of these
conditions will be determined in the sole discretion of the Buyer. The Buyer
agrees to use reasonabl e efforts to satisfy these condition. These conditions
may only be satisfied or waived by the Buyer giving written notice (the
“Buyer’sNotice”) to the Seller on or before 5 p.m. on the 15 day of October
2006, (the “Buyer’s Condition Day”). If the Buyer failsto give the Buyer's
Notice to the Seller on or before the Buyer’s Condition Day, then this
Contract will be ended and the initial Deposit plus any earned interest will
be returned to the Buyer and al agreements, documents, materials and
written information exchanged between the parties will be returned to the
Buyer and the Seller respectively. . . .

@ Financing Condition . . .
(b) Due Diligence Conditions:
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() acceptable physical viewing/inspection of the Property;

(i)  acceptable review of legal title for the Property and any Unattached
Goods,

(iii)  acceptable review of any Permitted Encumbrances;

(iv)  acceptable review of Accepted Tenancies,

(v) acceptablereview of financial records and statements respecting the
Property and any operating agreements that the Buyer isto assume;

(vi) acceptable review of all engineering, mechanical, electrical,
plumbing, roof, heating, ventilation, construction or similar reports,
studies, assessments, plans, drawings, specifications, correspondence
or work orders,

(vii)  acceptable review of all environmental reports;

(viii) acceptable review of al real property reports; and

(ix)  acceptable review of the following additional
agreements/documents/materials:

(x) The Buyer may aso, at its expense, retain its own consultants to
conduct such inspections, reviews and tests and to produce such
observations, reports or assessments regarding the Property. . . .

(xi)  acceptable appraisal, acceptable design of office layout

Additional Buyer’s Conditions:

- review of rents rolls; financial statements for the property for the last 2

years.
- satisfactory property inspection;

subject to approval of all partner[s] September 6, 2006 at 5:00 p.m.

Seller’ s Conditions: The obligations of the Seller described in this Contract
are subject to the satisfaction or waiver of the following conditions
precedent, if any. These conditions are inserted for the sole and exclusive
benefit and advantage of the Seller. The satisfaction or waiver of these
Conditions will be determined in the sole discretion of the Seller. The Seller
agreesto use reasonabl e efforts to satisfy these conditions. These conditions
may only be satisfied or waived by the Seller giving written notice (the
“Seller's Notice”) to the Buyer on or before 5 p.m. on the 15 day of
September 2006, (the” Seller’ sCondition Day™). If the Seller failsto givethe
Seller’s Notice to the Buyer on or before the Seller’s Condition Day, then
this Contract will be ended and the initial Deposit plus any earned interest
will be returned to the Buyer and all agreements, documents, materials and
written information exchanged between the parties will be returned to the
Buyer and the Seller respectively.
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- Subject to satisfactory confirmation of termination of private purchase
contract dated Aug. 30, 2006.

The provisions shown in italics were handwritten onto the pre-printed form.

[53] Anthony Holinski, an officer of Castledowns, wrote in the original condition: “Vendor
confirmation of termination of contract dated Aug. 30, 2006”. Mike Kozicki, the vendor’ s redtor,
crossed out those wordsand inserted: “ Subject to satisfactory confirmation of termination of private
purchase contract dated Aug. 30, 2006” . None of thewitnesses had aclear recollection of discussing
the significance, if any, of the change in wording.

[54] Both FastTrack and the vendor had stipulated that their agreement was “ subject to lawyer’s
approval”. The vendor sent both the FastTrack and Castledowns contracts to its lawyer, who
expressed some concern about the size of the deposit and the long condition removal date in the
FastTrack contract. On the instructions of the vendor, the vendor’s lawyer wrote to FastTrack’s
lawyer on September 7, 2006 as follows:

That contract is subject to approval by the Seller’ slawyer on or before 9:00 p.m. on
September 15, 2006. We have discussed the matter with our client and based upon
our discussions and the information provided to him our client is not prepared to
remove the “subject to condition” in the Seller’s favour. Accordingly we enclose
herewith our firm'’ s trust cheque in the amount of $10,000.00 payable to your firm
representing the refund of your client’ sdeposit. Our client considersthistransaction
at an end.

The day before the letter was sent, the vendor’s realtor advised Castledowns' redltor that the
FastTrack agreement was not going ahead, and that the deposit had been returned. Thisinformation
was passed on to Castledowns.

[55] FastTrack’slawyer meanwhilereportedto hisclient, and replied to the vendor on September
11, 2006:

We have received your correspondence of September 7™, 2006. Needless to say we
are not impressed and neither is our client.

Y our attempt to cancel our clients contract arbitrarily is unacceptable. Any clause
purporting to make an offer subject to lawyer’s approval does not extend to the
substance of the deal. If there are terms regarding procedure, especially here where
the form of contract may not be particularly appropriate for a commercial
transaction, that need to be addressed then we can modify same for the benefit of
both our clients.

2009 ABCA 148 (CanLlI)



Page: 19

Otherwise, if your justification for not removing the seller’s “subject to” condition
is other than a matter of price, kindly advise as to what possible changes may be
required. If it is solely amatter of price then your client has a problem.

Following execution of the subject contract, we are advised by our client that your
client verbally advised our client that notwithstanding that your client had apparently
received other higher offersrespecting thisproperty, that your client was proceeding
with this transaction notwithstanding same. Based upon those representations my
client has proceeded to obtain financing and incur costs associated with this
transaction.

Let usbe clear. Our client wishes to proceed with this transaction, there isa signed
contract wherein any irregularities can be resolved without cancellation of the deal
and utilizing the subject to lawyer’s approval clause to cancel the contract as you
have is not proper.

Wehavedelivered aCaveat to protect our client’ sinterest inthisproperty. Befurther
advised that other than completing this transaction our client will be seeking
damagesfor thisnon-compl etion and compensation for the amounts expended by our
clients with regard to this matter already with respect to this matter. Time is a
consideration as well since our client has a “subject to financing” deadline of
September 15", 2006.

May we please hear from you immediately.

[56] Further discussions and negotiations ensued between the vendor and FastTrack. On
September 12, 2006, without the assistance of either their lawyers or realtors, they signed a
document entitled “ Addendum & Additional Termsto the Agreement entered into by the partiesby
agreement dated August 30, 2006”. In this document the vendor removed the condition in the
original FastTrack agreement that it was * subject to lawyer’ s approval”. The price and other terms
of the sale were made more favourable to the vendor. The Addendum stated that it would “either
amend or replace theterms contained inthe original agreement”, and that it would form apart of the
original agreement.

[57] On September 14, 2006, the vendor’ slawyer confirmed to Mr. Holinski of Castledownsthat
the letter of September 7 had been sent terminating the FastTrack agreement. But on instructions
from the vendor, the vendor’ s lawyer wrote to Castledowns on September 15, 2006 stating that the
vendor was “unable to confirm termination of the private purchase contract” with FastTrack, and
that the offer with Castledowns was therefore at an end.
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[58] This litigation followed. The tria judge found that the FastTrack agreement had been
terminated when the “lawyer’ s approval” condition failed. He found at paras. 61, 63 that the non-
approval was “based on bona fide reasons’:
The Vendor clearly had a frank discussion with his lawyer who raised some
legitimate substantive concerns and did not approve the First Agreement. The
Vendor acted on that advice as he was entitled to do.

Whether FastTrack agreed or not was irrelevant, because the termination letter was clear.
Alternatively, he found that the first FastTrack agreement was terminated by the Addendum
Agreement, which was effectively a counteroffer.

[59] Thetrial judge concluded that the “ satisfactory termination” condition in the Castledowns
agreement had been satisfied:

[86] By any reasonable interpretation of clause 4.2 the condition precedent to the
Second Agreement (i.e. subject to “ satisfactory confirmation of termination”) was
satisfied when the First Agreement was terminated by the Vendor instructing his
lawyer to send the September 7, 2006 | etter. How can the Vendor now assert in good
faith that this was not a satisfactory termination of the First Agreement?

Given the covenant to act in good faith, and the requirement to take reasonable steps to fulfill the
conditions, the vendor could not rely on its faillure to send a written notice confirming the
satisfaction of the condition. Sincethevendor would not accept that the condition had been satisfied,
Castledowns was not required to pay the deposit, as it was ready, willing and able to close the
transaction at al times.

[60] Thetria judge found that the Castledowns agreement was binding. Since the vendor was
prepared to transfer title as directed by the court, the trial judge granted an order for specific
performance notwithstanding the objections of FastTrack. Thisappeal resulted. A stay was denied:
CastledownsLaw OfficeManagement Ltd. v. 1131102 AlbertaLtd., 2007 ABCA 262. Theproperty
was subsequently conveyed to Castledowns.

Standard of Review

[61] The standard of review for questions of law is correctness. The findings of fact of the trial
judge will only be reversed on appeal if they disclose palpable and overriding error: Housen v.
Nikolaisen, [2002] 2 S.C.R. 235, 2002 SCC 33 at paras. 8, 10, 25. Findings of credibility and of
good faith are a part of the fact finding process, and are subject to the same standard of review.

[62] Theinterpretation and application of contract principlesto a settled set of factsisaquestion
of law reviewed for correctness. Diegel v. Diegel, 2008 ABCA 389 at para. 20; Alberta | mporters
and Distributors(1993) Inc. v. Phoenix MarbleLtd., 2008 ABCA 177, 88 Alta. L.R. (4th) 225, 432
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A.R. 173 at para. 9; McDonald Crawford v. Morrow, 2004 ABCA 150, 348 A.R. 118 at paras. 5and
43. However, when the court has to make fact findings in order to determine the essential terms of
a contract, those findings warrant deference absent palpable and overriding error: Double N
Earthmoversv. Edmonton (City), 2005 ABCA 104, 363 A.R. 201 at para. 16, aff'd, [2007] 1 S.C.R.
116, 2007 SCC 3; Jiro Enterprises Ltd. v. Spencer, 2008 ABCA 87 at para. 10. A trial judge's
determination of the factual matrix surrounding the contract in light of the evidence as a whole
(including if appropriate extrinsic evidence) isamatter of fact, although the determination may be
influenced by legal concepts. Diegel at para. 20; Jiro Enterprises at para. 10; Double N
Earthmovers at para. 16.

[63] The remedy of specific performance, like all equitable remedies, is discretionary:
Wewaykum I ndian Band v. Canada, 2002 SCC 79, [2002] 4 S.C.R. 245 at para. 107. Accordingly,
ajudge's decision to grant specific performance is insulated from appellate review in the absence
of palpable and overriding error, unless based on an error in principle or of law: Jiro Enterprises
at para. 9; Hennig v. Canadian Rocky Mountain Propertiesinc., 2005 ABCA 223, 45 Alta. L.R.
(4th) 204 at para. 13.

| ssues on Apped

[64] The appellant FastTrack mounts several overlapping attacks on the decision of the trial
judge:

@ It argues that the condition precedent in the FastTrack agreement never failed,
because:

(1) A “subject to lawyer’s approval” clause cannot be invoked unless “valid
reasons’ exist, solicitor-client privilege is effectively waived, and those
reasons are communicated to the other contracting party when the clauseis
invoked.

(i) A lawyer’'sdisapprova under a*“subject to lawyer’s approval” clause must
be based on “legal” considerations, and not business considerations such as
price.

(iii)  The termination letter sent by the vendor to FastTrack was, despite its
unequivocal wording, merely designed to test the resolve of FastTrack, and
it was not really intended to terminate the FastTrack contract.

Sincethe FastTrack agreement wasfirst in time, if it was not terminated it prevails over the
Castledowns agreement.
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(b) It argues that the condition precedent in the Castledowns agreement was never met,
because there was never a* satisfactory confirmation” that the FastTrack agreement
had been terminated, because:

() Any termination was never acknowledged or acquiesced in by FastTrack,
which meant there was no “satisfactory confirmation” of termination.

(i)  Whether there was “satisfactory confirmation” was a purely subjective
matter, depending exclusively on the state of mind of the vendor. Whether
the FastTrack contract was actually terminated in law isirrelevant.

(iii)  An*entirely subjective” condition precedent turnsthe agreement into amere
option or a bare offer. Since the “satisfactory confirmation” condition was
purely subjective, the Castledowns agreement was not really an agreement
at al, but amere offer that could be withdrawn by the vendor at any time.

(iv)  Evenif the condition precedent was satisfied in fact, the vendor never sent
written confirmation of that, as required by the agreement.

(© In any event, Castledowns cannot succeed because it never tendered the deposit
required under its agreement.

(d) Evenif the Castledowns agreement was valid and enforceable, the trial judge erred
in granting the discretionary equitable remedy of specific performance.

Conditions Precedent

[65] Thepresence of conditions precedent does not prevent creation of abinding agreement. The
performance of the provisions of that agreement are not due unless and until the conditions are
fulfilled, but that in no way negates or dilutes the force of the obligations imposed by the contract,
in particular, the obligation of the vendor to sell and the obligation of the purchaser to buy. These
obligations are merely in suspense pending the occurrence of the event constituting the condition
precedent: Dynamic Transport Ltd. v. O.K. Detailing Ltd., [1978] 2 S.C.R. 1072 at p. 1082. It
followsthat both FastTrack and Castledowns had binding agreements with the vendor that werein
suspense pending compliance with the conditions.

[66] If the conditions fail, the contract is at an end. This does not prevent the parties from
thereafter renegotiating the arrangement, such as by effectively waiving the conditions precedent.
Whether thisamountsto awhole new contract, or arevival of the previous contract, will not in most
casesmakeany difference. However, whereintervening rightshavearisen, aswhena*“ backup” offer
has been signed, the renegotiation cannot revive the earlier contract to the detriment of the
intervening rights. Thiswould be the result through the ordinary principlesof equity, but an attempt
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to revive the earlier contract to the detriment of the intervening rightswould also violate the “ good
faith” clause in the backup agreement.

[67] Some authorities hold that a “true” condition precedent cannot be waived. Other cases
discuss whether the contracting parties have a duty to act reasonably or diligently to have the
conditionsmet. Neither of thoseissuesneed to bediscussed here. Both contractsspecifically provide
that the conditions can be waived. They both have “good faith and diligence” and “reasonable
efforts’ clauses. Of course what amounts to good faith, diligence, and reasonable efforts will vary
depending on the nature of the condition.

[68] Subjecttowhat issaidinthe next section of thesereasons, theoriginal FastTrack agreement
clearly terminated when theletter of September 7 was sent indicating that thelawyer’ sapproval was
not forthcoming. That letter was unequivocal. It is not open to the vendor to now assert this letter
was merely abluff. The subsequent negotiation and execution of the Addendum Agreement could
not operate to revive the original FastTrack agreement to the detriment of Castledowns.

[69] Conditions precedent have sometimes been divided into categories depending on the extent
to which compliance with the condition is within the subjective control of the contracting party:
Mark 7 Development Ltd. v. Peace Holdings Ltd. (1991), 53 B.C.L.R. (2d) 217 at p. 224 (C.A.),
leave to appeal refused [1991] 3 S.C.R. ix, adopting the reasoning in Wiebe v. Bobsien, [1986] 4
W.W.R. 270,64B.C.L.R. 295 at paras. 15-6 (C.A., Lambert, J.A. dissenting). It has sometimes been
suggested that a completely subjective condition negates the contract. For example in Murray
McDermid Holdings Ltd. v. Thater (1982), 42 B.C.L.R. 119 it was held that a condition “subject
to President’s approval” was so subjective that it defeated the entire contract. It is difficult to see
why that would be so in principle. Thelaw as stated in Dynamic Transport isthat the contract isin
astate of suspension until the conditions are met, but when they are met the contract is binding. If
the President in fact gives his approval, how can it be suggested that there is no contract? Many
organizations have internal approval processesthat must be followed. For example, acontract with
amunicipality may have to be subject to the approval of its executive committee. In this case the
Castledowns contract was “subject to partners approval”. Since that approval was almost
immediately forthcoming, on what basis can it be argued that the very presence of the condition
prevented there ever being a contract? The existence of a subjectively based condition does not
prevent the formation of a contract, although the subjective nature of the condition will be relevant
to what amounts to good faith, diligence, and reasonable efforts in satisfying the condition.

[70] Attempting toidentify conditions precedent that are“wholly subjective’” would create great
uncertainty. The contracts here contain many conditions that are incapable of definitive objective
analysis. Some examples are “Buyer’s approval of a property inspection”, “Buyer being satisfied
with all businesslicenserequirements’, “new mortgage loan on terms acceptableto the buyer”, and
“acceptablereview of financial records’. The* subject tolawyer’ sapproval” clausesare not theonly
ones that invoke the discretion of a third party. Others include “subject to partners approva”,
“acceptable appraisal”, and “approval of asatisfactory inspection done by aqualified contractor”.
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It isunhelpful to try to divide these conditionsinto those that are “fully subjective’ (and so prevent
the very formation of a contract) and those that are conditions that merely suspend the duty to
perform.

[71] Inany event, whether adocument isacontract subject to conditions precedent or merely an
option depends on the proper construction of itsterms: see, for example, Black Gavin & Co. Ltd.
v. Cheung (1980), 20 B.C.L.R. 21; Tau Holdings Ltd. v. Alderbridge Development Corp. (1991),
60 B.C.L.R. (2d) 161 (C.A.) at para. 13. In this case both the FastTrack and Castledowns contracts
contain clauses reading “ This Contract isintended to create binding legal obligations”, “ The Buyer
offersto buy the Property . . . according to the terms of this Contract”, and “ The Seller accepts the
Buyer’'s offer and agrees to sell . . . according to the terms of this Contract”. This wording is
inconsistent with the agreements being mere unenforceable options pending satisfaction of the
conditions precedent.

[72] To enhance certainty, contracts often provide that fulfillment of the conditions must be
communicated in aformal written manner. However, at least in a contract containing a good faith
and diligence clause, a party cannot defeat the contract simply by refusing to send the necessary
confirmation. For example, if the contract is “subject to development permit”, and the permit is
obtained, the contracting party cannot in good faith attempt to defeat the contract simply by refusing
to send the letter confirming fulfillment of the condition. The good faith clause extends to
confirming fulfillment of the conditions. The vendor cannot escape its obligations merely because
it did not confirm termination of the FastTrack agreement in writing.

The Role of the Lawyer

[73] Should a “subject to lawyer’s approval” clause be given any special interpretation? It is
argued by FastTrack that the lawyer’ srole in approving the contract is somehow constrained, even
though there are no limiting words in the written contract. It is suggested the lawyer can only
withhold approval based on “legal” considerations. Firstly, such an interpretation would be
inconsistent with the principles of contractual construction. Secondly, it would introduce great
uncertainty intoreal estate practice, asthe distinction between “legal” considerationsand economic
and business considerations is often unclear. Are a small deposit and alengthy condition period a
legitimate concern of alawyer?But thirdly, and most importantly, it would beinconsistent with the
role that lawyers play in the affairs of their clients.

[74] Absent words limiting the lawyer’s discretion, the ordinary principles of contractual
interpretation prevent the insertion of such words. This is not, for example, a case where the
condition is “subject to lawyer’s approval of title’, or “subject to lawyer’s approval of lease
document” . In Megill Stephenson Co. v. Woo (1989), 59 D.L.R. (4th) 146 at p. 150, 58 Man. R. (2d)
302 (C.A.) the Court held with respect to a similar clause:
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But | conclude that there is no binding contract because the entire transaction was
made subject to the approval of Mr. Woo's solicitor, and in that respect, | wholly
endorsethesimilar conclusion reached by thelearned trial judge. Allen madeit clear
that there would be no agreement until it was reviewed by the lawyer Mercier.
Solicitor'sapproval meant morethan areview of thewording to ensurethat all things
were properly in place. It meant that there could be no deal without the concurrence
of the lawyer, and consequently Woo was free to accept an intervening offer before
the intended meeting at Mercier's office.

On their ordinary meaning, the words of the approval power are unlimited, except by the express
“good faith” clause in the contract.

[75] The appellant arguesit isimplied that the lawyer must exercise the power given to him on
“reasonable grounds’ or based on “legal considerations’. Relying on Rahall v. Tait, 2006 ABQB
587,62 Alta. L.R. (4th) 19it also arguesthat thelawyer must give“valid” groundsfor not approving
the contract, and that the vendor must waive solicitor-client privilege so that the lawyer’ srationale
can beexamined. Theseargumentsoverlook thefundamental principlesunderlyingthesolicitor and
client relationship.

[76] The relationship between the lawyer and the client has been studiously protected by the
courts. The courts are prepared to recognize a unique privilege over communications respecting
legal advice between the solicitor and client. That privilegeis so entrenched, there are virtually no
exceptionsto it: Canada (Privacy Commissioner) v. Blood Tribe Department of Health, [2008] 2
S.C.R. 574, 2008 SCC 44 at paras. 9-10.

[77] Thelaw also recognizesthat clients may go to lawyerswith their most important, intimate,
and momentousproblems. AsCory, J., concurring, observedin MacDonald Estatev. Martin, [1990]
3 S.C.R. 1235 at p. 1266:

... aclient will often berequired to reveal to thelawyer retained highly confidential
information. Theclient'smost secret devicesand desires, theclient'smost frightening
fearswill often, of necessity, berevealed. . . .

Clients routinely consult their lawyers not only about legal matters, but about business matters,
family matters, and personal issues. As an immediate example, a lawyer with a busy rea estate
practice may have as much knowledge as anybody in the community as to property values, and
whether the businessterms of the sale of land are commercially reasonable. The boundary between
“purely legal” issues and other matters on which lawyers are routinely consulted isimpossible to
define. When a contracting party stipulates for its lawyer’s approval, it should be presumed to
encompass wide ranging advice on what isin the client’ s best interests. If nothing else, it follows
that if any limitsareto be placed on a clause that a contract is* subject to lawyer’ sapproval”, those
limitations must be set out in the contract. The parol evidencerule effectively requiresthat anyway.
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[78] Thelaw recognizesthat alawyer cannot have split loyalties. Asthe Court said in R. v. Neil,
2002 SCC 70, [2002] 3 S.C.R. 631 at para. 12:

... the defining principle -- the duty of loyalty -- iswith us till. It endures because
itisessentia to the integrity of the administration of justice and it is of high public
importance that public confidence in that integrity be maintained: . . . Unless a
litigant is assured of the undivided loyalty of the lawyer, neither the public nor the
litigant will have confidence that the legal system, which may appear to them to be
ahostileand hideously complicated environment, isareliableand trustworthy means
of resolving their disputes and controversies. . .

Thelawyer’ sduty isto hisor her client in both litigious and non-litigious matters. The lawyer owes
no duty to protect the interests of the opposing client: Baypark | nvestments Inc. v. Royal Bank of
Canada (2002), 57 O.R. (3d) 528 at para. 33; Rossv. Caunters, [1979] 3 All E.R. 580 (Ch.D.) at
p. 599; AbacusCitiesLtd. (Trusteeof) v. Bank of Montreal (1986), 48 Alta. L.R. (2d) 247, 74 A.R.
53. Any such duty would put the lawyer in an impossi ble position when giving advice to the client.
When a lawyer exercises a power to approve a contract, the lawyer must do so entirely with the
lawyer’s client’ s best interests in mind.

[79] Inthislegal contextitisentirely artificial to think that the lawyer would exercise the power
to approvethe contract contrary to the wishes or best interests of the client. Thefollowing scenarios
might be imagined:

@ The client says to the lawyer: “1 had my doubts about this contract, but | signed it
because | knew it was subject to your approval, and | was quite sure you wouldn’t
approveit.”

(b) The client saysto the lawyer: “1 signed this contract, but I’'m really having second
thoughts about it. Here are my concerns; do you agree?’

(© The client says to the lawyer: “I signed this contract, but my [spouse, accountant,
associates] point out that 1 overlooked an important [personal, tax, business]
consequence of the deal. | don’t want you to approveit.”

(d) The client saysto the lawyer: “Look at this fantastic contract | negotiated!!”

Because of solicitor-client privilege the other contracting party will not know which scenario has
unfolded. In all of them (even the last one) the diligent lawyer will discuss the pros and cons of the
contract with the client, and go through any concerns of the client. If at the end of the meeting the
client has been satisfied, the lawyer will undoubtedly grant the necessary approval. However, if at
the end of the meeting the client is unwilling to proceed with the contract (even though the client
may initially have been enthusiastic) the lawyer has no alternative but to withhold approval. That
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is exactly why the lawyer’s approval was contracted for, and that is exactly what the parties must
be taken to have intended. Absent express wording to the contrary, any other interpretation is
inconsistent with the role of lawyers.

[80] A similar clausewasconsidered in Chungv. Jim,[1984] B.C.J. No. 1353 (Q.L.), wherethe
Court held:

[18] The clauseitself, of course, isthe place to start when considering what the
rights of the parties were arising out of this agreement, and the clause in my view
wasone, and | find was onewhich was put in at the request of the Defendants. It was
put in so that they would have an opportunity to consult their solicitor. Thewording,
it seems to me, is clear that they sought and obtained by this wording the right to
take advice with respect to the interim agreement, and if their solicitor did not
approve it then this would be their way out of the agreement. They reserved unto
themselves, it seems to me, that right. The limitation which was put on it was that
they had until the 10th of April to do something in this regard.

[19] ...[Thesolicitor] acted reasonably and with great despatch, it seemsto me,
to deal with the question of searching and the suggestions which he put forward to
the Defendants as to how this agreement might be made into an acceptable
agreement insofar as the Defendants were concerned.

[20] But does that mean that the Defendants were obliged to go out then and
renegotiate with the Plaintiffs the agreement to find out whether or not the Plaintiffs
would accept the suggestions of their solicitor, Mr. Yoke Lam? | can find in the
agreement no such requirement.

[21] Thesimpletestiswhether or not their lawyer approved theagreement. Hedid
not approveit asit wasdrawn and that, therefore, put themin the position wherethey
were not obliged to complete. [emphasis added]

In this case the vendor also reserved unto itself the right to take and act on itslawyer’ s advice, and
it cannot object to the purchaser’s reliance on the same right.

[81] The British Columbia Supreme Court in Jung v. GNR Property Management Inc., 2006
BCSC 1692, 60 B.C.L.R. (4th) 217 at para. 44 held that a “subject to lawyer’s approval” clause
turned the contract into a mere unenforceable option. Thisis, however, one of the line of casesthat
holdsthat a subjective condition precedent preventstheformation of acontract. Asdiscussed supra,
para. 69, these cases do not appear to reflect the law on the subject.

[82] It is not accurate to describe the effect of a “subject to lawyer’s approval” condition as
functionally turning the contract into a mere option. A binding contract exists but its performance
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issuspended: Dynamic Transport. It istruethat the presence of any condition precedent meansthat
no performance is due until the condition is satisfied or waived. The more subjectively based the
condition, the more it may look like an “option”, but it is still a binding agreement subject to the
condition being met or waived. If the parties sign a contract containing a “subject to lawyer’s
approval” clause, they must accept that, while they have an “agreement in principle”, the party
stipulating for that clause wishesto have a sober second thought after consulting its closest adviser.
Thereisnothing inherently unfair or commercially unreasonable about that, especially where (asin
this case) both the vendor and FastTrack stipulated for such a clause. There are many good reasons
why one or both parties might want to “lock-in” the terms of the deal before taking the contract to
their lawyer or other advisors.

[83] Itistruethat the generic “good faith” clause applies to the “subject to lawyer’s approval”
clause. That only means, in this context, that the client may be obliged to take the contract to the
lawyer and instruct the lawyer to review it: Dartington PropertiesLtd. v. Harris, [1979] B.C.J. No.
729 at para. 10 (C.A.) (QL). The good faith clause does not mean that the client hasto try to talk the
lawyer into approving the contract. The whole point of the clause is that the lawyer will give the
client advice, not the other way around.

[84] Theproper approachto clausesof thistypeisset out in Gordon LeaseholdsLtd. v. Metzger,
[1967] 1 O.R. 580 at p. 585-6, 61 D.L.R. (2d) 562:

Not infrequently the performance of a contract may depend upon the opinion or
approval of athird person in respect to particular matters which may arise, or areto
be performed, in the course of the contract.

Ordinarily, the purpose of making the opinion of a specified person aningredientin
the existence of aright, makes the opinion of that person and not the opinion of a
Court, the criterion for determining whether the facts give rise to the right. In such
casesthe question for the Court isnot whether in its opinion thefactswhich giverise
to theright exist, but whether the specified person hasformed the opinion. If he has,
it is implicit that the opinion must be honestly held, even though it may be
unreasonable: Caney v. Leith, [1937] 2 All E.R. 532, where the English authorities
arereviewed (see particularly p. 538).

Wherethe clauseisunrestricted in its scope, alawyer who declinesto give hisapproval becausethe
contract isnot in his or her client’s best interest is acting in good faith.

[85] Inconclusion,the” subjecttolawyer’ sapproval” clauseintheFastTrack agreementislegally
enforceable. Thevendor’ slawyer’ sdiscretion to approve the contract was not limited, and could be
exercised on any basis that impacted on the vendor’ s best interests. The letter from the vendor’s
lawyer of September 7 had the legal effect of terminating the FastTrack contract.

“Subiject to Satisfactory Confirmation of Termination”

2009 ABCA 148 (CanLlI)



Page: 29

[86] OncetheFastTrack contract wasterminated by failure of the condition precedent respecting
lawyer’ s approval, the backup contract made by Castledowns came into play. It too was subject to
acondition precedent, relating to the * satisfactory confirmation” that the FastTrack agreement had
been terminated.

[87] The appellant FastTrack argues that the condition precedent “satisfactory confirmation of
termination of private purchase contract” meant that the termination had to be satisfactory to
FastTrack. The premiseisthat the vendor was primarily concerned with avoiding any litigation over
the contract, and would not proceed with the Castledowns backup agreement unless FastTrack
acknowledged that its prior agreement had been terminated. In other words, what the vendor wanted
by inserting thisclausewasthat FastTrack would acknowledge or acquiescein any termination. The
respondent argues that the covenant to act “ cooperatively, reasonably, diligently and in good faith”
colours the meaning of “satisfactory confirmation”, and that the vendor had to act reasonably in
determining if the condition had been satisfied. The condition did not intend to give FastTrack an
effective veto over the Castledowns agreement.

[88] Thepremisethat thevendor did not want to get into alawsuit over thetwo contracts depends
on thisinterpretation being both (a) the common intention of the parties at the time they signed the
agreement, and (b) theintention of the partiesderived from the plain wording of the agreement. The
common intention of the parties must be derived from the wording, as the parol evidence rule
precludes either party from interjecting its personal expectations if they are inconsistent with the
plainwording: I nnovativel nsuranceCorp. v. E.P.A. Ultimate Conceptsi nc., 2007 ABCA 358,417
A.R. 273 at para. 5. Asthe Court made clear in Gainersinc. v. Pocklington Financial Corp., 2000
ABCA 151, 81 Alta. L.R. (3d) 17 at para. 20:

The intent of the partiesisto be determined from the words which they put in their
written contract; their subjective intent isirrelevant: Eli Lily & Co. v. Novopharm
[1998] 2 S.C.R. 129, 166, 161 D.L.R. (4th) 1, 27. Subjective intent cannot even be
used to interpret the written words, if they are clear: id. at pp. 27-29 (D.L.R.).

No one party can foist its secret intentions on the other unless the wording of the contract supports
that. But once the proper interpretation of the condition precedent in the contract is determined,
parol evidence can be used to determine if the condition was met: Guaranty Properties Ltd. v.
Edmonton (City), 2000 ABCA 215, 85 Alta. L.R. (3d) 61 at para. 23.

[89] It should first be noted that FastTrack’s standing to raise this argument is not obvious.
FastTrack isnot aparty to the contract containing this condition precedent. Under the normal third-
party beneficiary rule, FastTrack isnot in a position to attempt to enforce the condition precedent,
as there is no indication that Castledowns and the vendor intended to confer benefits under the
contract on FastTrack: Landex I nvestments Co. v. John Volken Foundation, 2008 ABCA 333, 440
A.R. 368 at para. 9. The vendor has not appeared on the appeal, and was content to convey the
property to Castledownsafter thetrial decisionwasrendered. Inthe circumstances, it doesnot easily
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lie in the mouth of FastTrack to interpose its interests and expectations into the Castledowns
agreement.

[90] Evenif some evidence of the conduct and intention of the vendor was allowed, it certainly
cannot be said that the conduct of the vendor was focused on avoiding a lawsuit. It first instructed
its lawyer to terminate the FastTrack contract and return the deposit, and after that was
communicated to Castledowns, it instructed its lawyer to cancel the Castledowns contract. Then,
without the involvement of its lawyer, it entered into the Addendum Agreement. If anything, the
vendor wasreckless about triggering alawsuit. Thetrial judge specifically found at para. 26 that the
vendor was primarily motivated by price. Thereisno evidence on this record to support the theory
that the vendor was motivated in whole or in part by adesire to avoid litigation.

[91] Itisalso noteworthy that theletter of September 7 sent by the vendor’ slawyer to FastTrack
did not ask it to confirm or acknowledge the termination. The request for such an acknowledgment
would be likely if the clause was intended to signify that termination must be satisfactory to
FastTrack.

[92] The interpretation of the condition precedent proposed by FastTrack would make the
Castledowns contract subject to the whims of Castledowns' srival and competitor for the property:
FastTrack. Both Castledowns and the vendor agreed that they would act reasonably and in good
faith, yet FastTrack would not appear to be under any such constraint under thistheory of the case.
FastTrack could defeat the Castledowns agreement by any spurious argument, so long as it was
vigorously asserted. It was one thing for Castledownsto be prepared to make a backup offer. Itis
quite another thing to suppose that Castledownswould be prepared to make abackup offer that was
subject to the whim of its primary rival. If it was the common intention of the parties that
“satisfactory confirmation” meant “satisfactory to FastTrack”, one would have expected precise
languageto that effect. It should be noted that it wasthe vendor’ srealtor who drafted the clause, and
if anything it should be construed against the vendor.

[93] Evenif oneassumesthat any rejection by FastTrack of the purported termination had to be
reasonable, the argument fails. Besides “not being impressed”, the only reason given by FastTrack
for rejecting the termination wasthat the* lawyer’ sapproval” had to be based on matters* other than
price”. As previously discussed, thisis not the proper interpretation of the clause. In any event, the
trial judgefound at paras. 37, 61, 63 that the withholding of thelawyer’ sapproval was donein good
faith based on matters other than price.

[94] The Castledowns agreement provides that the Seller’ s Conditions are “inserted for the sole
and exclusive benefit and advantage of the Seller”. In the face of thislanguage it cannot be argued
that the condition was inserted for the benefit of FastTrack. This language aso leads to the
conclusion that “satisfactory confirmation” means “satisfactory to the vendor”. A reasonable
contracting party like Castledowns could not be expected to interpret it any other way. Thevendor’s
lawyer, oninstructionsfromthevendor, wroteto FastTrack stating that the“lawyer’ sapproval” had
not been forthcoming, and that the contract was terminated. The vendor’ s realtor and counsel then
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advised two representatives of Castledownsthat the FastTrack contract had been terminated. Given
the covenantsto act reasonably and in good faith, it cannot be argued that there was not “ sati sfactory
confirmation of termination of [the FastTrack] private purchase contract”.

[95] As previously mentioned, the overriding covenant in clause 2.1 of the Castledowns
agreement to act “ cooperatively, reasonably, diligently and in good faith” should be interpreted as
encompassing the conditions precedent as well. The exact impact of clause 2.1 will depend on the
nature and context of the condition precedent in issue. While the conditions clause (4.2) states that
the “satisfaction” of the conditions will be determined “in the sole discretion of the Seller”, it
immediately goes on to state that the Seller will “ use reasonabl e effortsto satisfy these conditions’.
“Reasonableness’ denotes an objective standard, or at least an objective element in the term
“satisfy”, which is used in the general provisions of clause 4.2 concerning the conditions, as well
as the specific condition “ satisfactory confirmation of termination”.

[96] The record does not disclose that, in fact, the vendor acted out of any concern that the
FastTrack agreement had been “satisfactorily” terminated. The evidence of Mr. Yaremchuk, the
principal of the vendor, is telling. Firstly, it is clear he intentionally terminated the Fasttrack
agreement:

Q. Okay. And did you correct -- or tell the Kozickis that once
you knew that the -- Castledowns had removed that clause
subject to approval by all partners that you were going to
terminate the private purchase contract?

| said | was trying through my lawyer to do so.

| put it to you, sir, that you instructed your lawyer to
terminate the FastTrack agreement.

Yes.

And that's what you did. You had your lawyer send the
September 7th letter, correct?

Yes. (AB 201, |. 33-45; AB 201, |. 4-11)

> O» O>

Remarkably, Mr. Y aremchuk never testified that he was unsure that the FastTrack agreement had
been “ satisfactorily” terminated. Indeed, he was never asked that question. The vendor relied at all
times on the fact that no written confirmation of satisfaction of the condition precedent had been
sent, not on whether the condition had in fact been satisfied. The vendor never turned its mind to
whether there was any doubt about the termination. It proceeded at all times on the mistaken belief
that the vendor had the right to choose between the two purchasers, notwithstanding the termination
of the FastTrack agreement. Even if the appellant’s interpretation of the condition precedent is
correct, the record does not contain the factual basis for invoking it.
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[97] Mr. Yaremchuk appeared to believe that the vendor had an unfettered ability to choose
between the two purchasers. To begin with he did not appear to understand the Castledowns
agreement was a binding contract:

Q. All right. Now, after thisaddendum was concluded, what did
you do in relation to the Castledowns agreement?

A. Really nothing. | called my lawyer and | -- | was -- because
it was a backup offer | was not even aware that -- my
understanding was that | don't have to really do anything. If
| don't contact them, or -- | just -- | got donetalking to lawyer
and | assumed that it was adead deal. (AB 194, |. 1-9)

[98] Mr. Yaremchuk testified that he had entertained the back up offer in the first place because
one of the realtors had convinced him (AB 217, |. 9-21; AB 218, |. 6-15) that FastTrack might be
a speculator, and might not have the ability or the motivation to close the deal:

... So it [the Castledowns offer] was live and in my face and it was
there. | said okay, I'll try and get out of the other offer because | was
not convinced that the other purchases were (a) serious or (b) going
to follow through and | was skeptical based on -- based on my
experience and conversationswith Mike [Kozicki] so it was -- that's
what happened. (AB 190, |. 22-27).

He testified he felt pressured into entering into a back up agreement. He described the realtor as
“unrelenting”, “aggressive’, “intimidating” and a“ powerful speaker and very influential” (AB E487,
[.3-9; AB E496, |. 5, 15). Although he had initially told Castledowns that he would “try to get out
of the FastTrack offer” (AB 191, |. 11-12), he lost that motivation once the terms of the deal were

improved, and he became convinced that FastTrack was serious.

[99] Mr. Yaremchuk testified that the vendor decided to sell to FastTrack as “adeal is adea”
(AB 239, I. 22-27) and he now knew that FastTrack was a serious purchaser with the ability to
remove its conditions and close the deal:

Q. Andif they [FastTrack] weren't serious, they would havejust
accepted it [the termination], walked away, and you'd go on
with the next deal; is that right?

A. That's correct. When | -- when | found out they were upset
with the letter and responded probably just minutes after
receiving it based on instructions from my lawyer then |
understood | had a serious player and that they really could
pay for it, doit, and were wanting to go ahead with it from --
from what they said and how...
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Q. And the way | remember you telling me your evidencein
January was that you were actually pleased and surprised
that they had responded in that way, that they were very
clear that they wanted to do the deal, they were going to
do the deal with you.

A. Mm-hm.

Q. They thought they had an agreement and you said a deal was
adeal. And you actually were happy that they turned out to
be the kind of guys you thought they were in the first place.

A.  Yes. (AB211,1.15-36; AB E562, |. 20-26) . . .

Q. And so when you went to that meeting on September 11th
with them it was your intention and their intention to work
out the details of your agreement; isn't that right?

A. Correct. | -- from my position in this whole matter | just
wanted to sell the building to a party that was able to
follow through with the condition removal and the payments.
(AB 211, 1. 15-36)

Hefelt that asamatter of honour he had to close the FastTrack deal (AB E547, 1. 9-25; E564, |. 10-
26), not realizing that once he had signed the Castledowns agreement and terminated the Fast Track
agreement his options were limited.

[100] WhileMr. Y aremchuk acknowledged that FastTrack had threatened litigation, he indicated
there was “no pressure’ to renegotiate the deal (AB 203, |. 12-18), and neither party wanted
litigation (AB 211, |. 26-30; AB 238, |. 23-4; AB 240, |. 14-6). The prospect of litigation was “not
anissue’ (AB E566, |. 10-21). Mr. Y aremchuk never testified that the avoidance of litigation or any
concerns about the termination of the first agreement was his motivation in not following through
with the Castledowns agreement. His lawyer was the obvious source of any concerns about the
efficacy of the termination of the FastTrack agreement, yet his lawyer was not even consulted on
that issue. His lawyer did not testify. Mr. Y aremchuk mistakenly believed the termination of the
FastTrack contract was of no consequence, and he could choose between the two purchasers. The
signing of the Addendum Agreement was the act that signified which of the two purchasers the
vendor wouldfavour, and Mr. Y aremchuk did that without consulting hislawyer, demonstrating that
the efficacy of the termination of the Castledowns agreement was not the operative factor (AB 269,
[.12-19; AB 270, I. 1-11).

[101] Itisclear Mr. Yaremchuk never turned his mind to whether the first FastTrack agreement
had been terminated, whether “ satisfactorily” or not. He simply decided to renegotiate thedeal with
the purchaser hefavoured. Once he“rectified” thefirst agreement (AB E322, 1. 1-7), helost interest
in the back up offer. He was never concerned that the original FastTrack agreement had not been
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“satisfactorily terminated”, as his state of mind was that he had renegotiated it - it was not in his
mind a“terminated” agreement at all. In hisview it was a continuing “live” agreement (AB E575,
[. 15-25), and he never turned hismind to it asa” terminated” agreement. It cannot be suggested that
Castledowns agreed to such aninterpretation or application of the condition precedent. Inany event,
the record does not show that the vendor ever formed the opinion that the FastTrack agreement had
not been satisfactorily terminated, which was required under the clause. Thereisno factual basisto
support afailure of the condition precedent.

[102] Further, the vendor was at least required to act in good faith in determining whether there
had been “satisfactory confirmation of termination”. The trial judge asked the rhetorical question
“How can the Vendor now assert in good faith that thiswas not asatisfactory termination of the First
Agreement?’. Thisinference of bad faith was open to the trial judge on the record, and cannot be
interfered with on appeal in the absence of palpable and overriding error.

[103] The trial judge found that the vendor was motivated by price, not by any concerns about
whether the FastTrack agreement had really been terminated. The termination of the FastTrack
agreement was unequivocal. But the vendor then went on to negotiate the Addendum Agreement.
For the vendor to refuse to even consider whether there had been confirmation of termination
because a better deal had now been struck is not good faith, nor is it either “reasonable’ or
“diligent”. Oncethe vendor agreed to enter into abackup agreement with Castledowns, thevendor’s
ability torenegotiatethe FastTrack agreement, whilestill actingingoodfaith vis-a-visCastledowns,
was severely curtailed. The trial judge was entitled to find that it was bad faith for the vendor to
refuse to confirm termination of the first FastTrack agreement, merely because the vendor had
managed to renegotiate amore advantageous contract after it had signed the Castledowns agreement.
Evenif one assumesthe* satisfactory confirmation” clause depended on the subjective views of the
vendor, it does not pass the “good faith” test.

[104] Asdiscussed, once the condition was satisfied, the good faith clause required the vendor to
so inform Castledowns in writing. The vendor cannot rely on its own failure to comply with this
obligation to terminate the contract. Therefore, the conditions precedent in the Castledowns
agreement were satisfied, the agreement became enforceable, and Castledowns was entitled to
conveyance of the Vienna building.

Payment of the Deposit

[105] FastTrack argued that Castledownswasin default of its agreement with the vendor, because
it never paid the deposit. The trial judge found at para. 33 that Castledowns provided a deposit
cheque to its realtor in the sum of $100,000. It is therefore not entirely accurate to say that
Castledowns never provided the deposit. The contract provided:

The Initial Deposit shall be delivered in trust to: Remax-Aeeord C-21 Royal Real
Estate. Unless otherwise agreed in writing the Initial Deposit shall accompany the
offer. Initial deposit payable in 24 hours upon removal of Seller’s condition.
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The words in italics were written into the printed form. Castledowns' realtor Remax Accord was
proposed asthe holder of the deposit, but its namewas struck out and Century 21 Royal Real Estate,
the vendor’s realtor, was substituted. The cheque was provided to Remax Accord to deliver to
Century 21 Royal Real Estate in accordance with the contract.

[106] The deposit became payable on “removal of Seller’s condition”. Since the vendor never
fulfilled itsobligation to advise Castledownsthat the FastTrack agreement had been terminated, the
time for turning over the deposit never came. The vendor cannot now rely on any failure of
Castledowns to perform. The vendor first advised orally that the FastTrack agreement had been
terminated, and then changed itsmind and purported to terminatethe Castledownscontract. Thetrial
judge found that Castledowns was ready, willing and able to provide the deposit and close at all
times. The vendor refused to close. In the circumstances, the vendor cannot complain about not
receiving the deposit.

Specific Performance

[107] Thetrial judge concluded that Castledowns had a valid agreement to purchase the Vienna
building, and granted it specific performance. The vendor was content to sell the property, and has
not appeal ed the order for specific performance. The vendor has not argued that Castledowns should
beleft toitsremedy in damages. Inthe circumstances, it isnot necessary to consider further whether
Castledowns has shown unigueness or other equitable considerationsthat would entitleit to specific
performance on these facts, if the vendor had been resisting that remedy.

Conclusion

[108] In conclusion, the original FastTrack agreement was terminated when the “lawyer’s
approval” condition precedent failed. The termination of the FastTrack agreement satisfied the
condition precedent in the Castledowns agreement for “ sati sfactory confirmation of termination” of
the FastTrack agreement. The Castledownsagreement wasthereforevalid and binding. Castledowns
had not committed any breach of that agreement which would disentitle it to enforcement of the
agreement. The appeal should be dismissed.

Appeal heard on January 29, 2009

Memorandum filed at Edmonton, Alberta
this 23rd day of April, 2009

Slatter JA.
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ENDORSEMENT

[1] The Receiver brings this motion for an order (i) approving the Receiver’s proposed
marketing and sales process in respect of the Respondent’s commercial property in Brampton,
Ontario (the ‘“Property”); and (i) authorizing the Receiver to terminate and obtain an order
vesting out certain unit purchase agreements and leases with respect to certain units in the
Property, such vesting order to be issued in the event that the Receiver receives an acceptable
offer to purchase the Property which requires vacant possession.

[2] The Receiver takes the position that the only practical approach to maximizing recovery
for the stakeholders is to market and sell the Property as a whole (in accordance with the process
outlined in the First Report) to the widest of possible market which would include (i) potential
purchasers prepared to complete the project as a registered condominium and sell the units, as
well as (i) potential purchasers who may wish to purchase the Property and lease out the units
without registering the project as a condominium. In order to reach both potential markets it is
the Receiver’s opinion that it is necessary for it to be able to deliver the Property free and clear
of the purchase agreements and leases. The Receiver therefore seeks approval of the proposed
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marketing proposal with the express condition that it can offer the Property free and clear of the
purchase agreements and leases. In effect, the Receiver is seeking an order that those agreements
and leases can be “vested out” upon the approval of any agreement to sell the Property,
recommended by the Receiver at the completion of the marketing process, if vacant possession is
required by the terms of any recommended purchase agreement.

[3] Further, the Receiver recognizes that there is a possibility that a potential purchaser may
wish to complete the project as a condominium and may therefore wish to adopt one or more of
the agreements or leases or renegotiate such agreements or leases. The Receiver therefore seeks
an order that it be authorized, but not bound, to terminate the agreements and leases to allow for
the possibility that termination may not be necessary.

[4] On the other hand, a group of purchasers (the “Unitholders”) have entered into
agreements with 2012241 Ontario Limited (“the Debtor”) and have made significant investments
in the project, in some cases having paid the entire purchase price for their units or having
invested many thousands of dollars for the leasehold improvements for businesses which are
currently operating out of the premises. Some of the Unitholders made payments of the entire
purchase price at the time of occupancy closings. Others made partial payments and began to
make occupancy payments for taxes, maintenance and insurance and have made those payments
to the Debtor and later the Receiver.

[5] At the time of occupancy, the Debtor advised that registration and the final closing would
take place in approximately three months. However, registration did not take place as anticipated
and in 2011, TD Bank, the first mortgagee, appointed a receiver of the Property. TD
subsequently assigned its position to Firm Capital Mortgage Fund Inc (“Firm Capital”).

[6] Subsequent to the registration of the TD/Firm Capital mortgage, the debtor entered into a
number of “pre-sale” agreements, referenced above, pursuant to which several persons agreed to
purchase units in the proposed condominium, to close when the Property was registered as such.

[7] The Unitholders take the position that the Receiver’s proposed course of action would
favour Firm Capital and would disregard the interests of the Unitholders. The Unitholders take
the position that the Receiver should recognize their purchase agreements and proceed to
complete the condominium project and bring it to registration at which point the existing
purchase agreements could be closed and the balance of the units sold.

[8] The Debtor also entered into a number of leases of units after the registration of the
TD/Firm Capital mortgage.  Although the records are not clear, the Receiver reports that it
appears that the Debtor entered into agreements of purchase and sale with respect to 29 units and
leases with respect to 5 units. The balance of 30 units appear to be unsold and not leased.

[9] None of the agreements and leases are registered against the title to the Property.

[10] All of the agreements of purchase and sale contain clauses expressly subordinating the
purchasers’ interests thereunder to the Firm Capital mortgage security. The provisions read as
follows:
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26. Subordination of Agreement

The Purchaser agrees that this Agreement shall be subordinate to
and postponed to any mortgages arranged by the Vendor and any
advances thereunder from time to time, and to any easement,
service agreement and other similar agreements made by the
Vendor concerning the property or lands and also to the
registration of all condominium documents. The Purchaser agrees
to do all acts necessary and execute and deliver all necessary
documents as may be reasonably required by the Vendor from time
to time to give effect to this undertaking and in this regard the
Purchaser hereby irrevocably nominates, constitutes and appoints
the Vendor or any of its authorized signing officers to be and act as
his lawful attorney in the Purchaser’s name, place and stead for the
purpose of signing all documents and doing all things necessary to
implement this provision.

[11] Three of the five leases also contain similar subordination clauses. The other two leases
contain subordination clauses that only refer to mortgages or charges created after the date of the
leases. However, the Receiver has been informed that the tenant of one of the units recently
terminated its lease and the other unit is vacant and the former Receiver has advised that it
believes the lease was terminated or abandoned.

[12] It appears from the Debtor’s records that most of the Unitholders who entered into
agreements to purchase units paid deposits to the Debtor which are held in trust pursuant to the
provisions of the Condominium Act, 1998. The Receiver advises that while those records contain
numerous inconsistencies which made it impossible for the Receiver to determine with certainty
whose deposit remains in trust, it appears that most of the initial purchase deposits remain in
trust.

[13] However, five purchasers apparently paid to the Debtor or its solicitors the balance of the
purchase price, notwithstanding that the project had not been registered and further authorized
the law firm in question to release the funds from trust and pay them to the holder of the second
mortgage registered against title. Those payments total more than $1.2 million.

[14] The Receiver advises that it does not have the financial resources to complete the
Property to the point of registration as a condominium or to market the unsold units. The
Receiver is of the view that the revenue currently generated by the Property is not sufficient to
cover ongoing operational expenses, let alone the costs of completing construction, marketing
and other related costs. Further, Firm Capital is not prepared to advance funds for this purpose,
nor is Firm Capital prepared to subordinate its mortgage security to any new lender.
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[15] In addition, the Receiver has advised that it will not be in a position to close at least five
of the pre-sold units due to the fact that the purchasers of those units paid to the Debtor the full
balance of purchase price under their agreements and authorized the Debtor to pay those funds to
the second mortgagee instead of being held in trust.

[16] From the standpoint of the Unitholders the main issue on this motion is whether the
Receiver should be permitted to terminate the agreements of purchase and sale and effectively
vest out the interests of the Unitholders.

[17] Counsel to the Unitholders points out that at the time of the commencement of the
receivership, all stakeholders had the expectation that the project would proceed to registration
and that the existing agreements of purchase and sale and lease agreements would be honoured.

[18] Counsel to the Unitholders argued that in moving to the appointment of the Receiver, TD
had indicated that its goal was to expedite registration and that this was a reasonable goal given
that the project was virtually complete and that owners and tenants were operating businesses
from their units.

[19] Counsel further submits that developers and their successors have a statutory obligation
to expedite registration of the condominium so that title to the individual units can be conveyed.
Counsel referenced s. 79 of the Condominium Act, 1998 (the “Act”) with respect to the duty to
register declaration and description and that the existence of these duties, although not binding
on the Receiver, are relevant considerations in determining the actions which the Receiver
should be approved to take.

[20] The position put forth by the Unitholders was adopted by counsel to LawPro as insurer
for Paltu Kumar Sikder.

[21] In my view, this secondary argument can be disposed of on the basis that neither Firm
Capital nor the Receiver is a “declarant” or “owner” of the Property. In my view the activities of
Firm Capital and the Receiver are not governed by the provisions of ss. 78 and 79 of the Act.
Neither Firm Capital nor the Receiver have statutory obligations to the Unitholders.

[22]  With respect to the main issue, counsel to the Receiver submits that as a matter of law the
first mortgage takes legal priority over the interests, if any, of the purchasers and the lessees.
(See: Subsection 93 (3) of the Land Titles Act.)

[23] In this case, the first mortgage was registered on October 20, 2008. The mortgage is in
default. The unit purchase agreements and leases are all dated after that date and are not
registered.

[24] Counsel to the Receiver also points out that with respect to the leases, ss. 44 (1)(4) of the
Land Titles Act provides that any lease “for a period yet to run that does not exceeds three years”
is deemed not to be an encumbrance. All of the leases in question are unregistered and run for
periods exceeding three months. Accordingly, counsel submits that they are subordinate to the
registered first mortgage.
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[25] In addition, the purchase agreements and leases contain expressed clauses subordinating
the interests thereunder to the first mortgagee. The Court of Appeal has held that the existence
of such express subordination provisions negate any argument that the mortgagee is bound by
actual notice of a prior interest. (See: Counsel Holdings Canada Limited v. Chanel Club Ltd.
(1997), 33 O.R. (3% 235 (C.A.).)

[26]  Further, counsel submits that in any event, it is doubtful that the purchase agreements
create an interest in land, referencing paragraph 19 of the Purchase Agreements which provide in
part as follows:

19.  Agreement not to be Registered

The purchaser acknowledges this Agreement confers a personal right only
and not any interest in the Unit or property...

[27] | agree that the position of Firm Capital takes legal priority over the interests of the
purchasers and lessees.

[28] Counsel to the Receiver submits that the position taken by the Unitholders is essentially
that they wish specific performance of their purchase agreements. Counsel to the Receiver
submits that this court has previously held that specific performance (specifically in the context
of an unregistered condominium project) should not be ordered where it would amount to ‘“a
mandatory order that requires the incurring of borrowing obligations against the subject property
and completion of construction ordered to bring the property into existence”. (See: Re 1565397
Ontario Inc. (2009), 54 C.B.R. (5™) 262.) | accept this submission.

[29] In my view, the law is clear that the Receiver is not required to borrow the required funds
to close the project nor is the first secured creditor required to advance funds for such borrowing.

[30] Having reviewed the evidence and hearing submissions, | am satisfied that the
recommendation of the Receiver that it be authorized to market the property in accordance with
the process recommended in the First Report is reasonable in the circumstances.

[31] With respect to the second issue, namely, whether the Receiver should be authorized to
terminate purchase agreements and leases and be entitled to a vesting order that terminates the
interest of parties to purchase agreements and leases, it is necessary for the Receiver to take into
account equitable considerations of all stakeholders.

[32] The remaining question is whether there are any “equities” in favour of the purchasers
and lessees that would justify overriding first mortgagee’s legal priority rights.

[33] Counsel to Firm Capital submits that the equitable considerations with respect to the
Unitholders are limited. The interests of the Unitholders fall into four categories:

I.  Those who paid deposits that are still held in trust;
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ii.  Those who purport to have purchased units and paid deposits but
which are apparently not held in trust;

iii.  Those who paid the balance due on closing under their agreement
and authorized release of those funds to the second mortgagee;

iv. Those who claim to have incurred expenses in renovating or
improving their units.

[34] With respect to the first category, it seems to me that these purchasers would be entitled
to the return of their deposits held in trust if the Sale Agreements are terminated and they will not
incur any significant financial losses.

[35] The second category of purchasers, whose deposits are not held in trust for whatever
reason, may have some remedy against the Debtor, or perhaps its advisers.

[36] The third category of purchasers paid the balance of their purchase price and expressly
authorized the release of those funds from trust to be paid to the second mortgagee,
notwithstanding the subordination clauses of their Sale Agreements and the fact that they would
not be receiving title to their unit at that time. It seems to me that these purchasers ran the risk of
losing those payments, but they may have recourse against other parties.

[37] The fourth category of purchasers claim that they have spent significant sums of money
on renovations and improvements to their proposed units, and on equipment. As counsel for
Firm Capital points out these purchasers spent this money at their own risk and are subject to the
subordination clause in their Sale Agreement.

[38] In considering the equities of the situation, it seems to me that a review of the above
categories establishes that the equities do not favour the Unitholders. These Unitholders either
have a remedy to receive back their original deposits or, alternatively, they are responsible for
any losses over and above that amount. In the result, 1 have not been persuaded that the positions
of the Unitholders/opposing purchasers, as supported by LawPro have merit.

[39] The Receiver’s motion is granted and an order shall issue approving its proposed process
of marketing and sale, with related relief, as set forth substantially in the form of a draft order
attached as Schedule “A” to the notice of motion with revisions to reflect the Receiver’s intent as
expressed in paragraphs 20 and 21 of the factum submitted by counsel to the Receiver.
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INTRODUCTION

[1] This receivership proceeding concerns a 92-unit strata condominium project,
known as “Murrayville House”, located in Langley, B.C. (the “Development”).

[2] In October 2017, | appointed The Bowra Group Inc. as receiver manager of
the Development (the “Receiver”). At that time, the respondent developer 0981478
B.C. Ltd. (“098”) and various purchasers were parties to a number of pre-sale
contracts. However, despite the Development being ready for occupancy in August
2017, by the time of the receivership, none of the sales had completed. The

Development remains vacant at this time.

[3] The Receiver undertook an extensive review of the pre-sale contracts toward
determining the status of those contracts. In addition, the Receiver has taken steps
such that it is in a position to move forward toward monetizing the Development for

the benefit of all stakeholders.
[4] The Receiver now seeks directions from this Court as to how to proceed.

[5] The crux of the application before me is whether the Receiver should
complete 40 of the pre-sale contracts executed by 098, being ones that it describes
as “without issues”. Alternatively, the Receiver recommends that the strata units,
which are the subject of those 40 pre-sale contracts, be marketed and sold as soon

as possible.

[6] A substantial number of pre-sale purchasers (even some who are not within
the 40 that are the subject of this application) and the Superintendent of Real Estate
(the “Superintendent”) support the Receiver's recommendation to complete these
sales. Conversely, the major secured creditors, 098 and 098'’s principal, the
respondent Mark Chandler, oppose the completion of the sales. They argue that
these contracts are not valid and enforceable and, alternatively, even if they are, the

Receiver should disclaim the contracts to allow a market sale of the units.
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THE RECEIVER AND ITS RECOMMENDATIONS

[7] On August 25, 2017, Forjay Management Ltd. (“Forjay”) and Canadian
Western Trust Company in trust and HMF Home Mortgage Fund Corporation
(“CWT/HMF”) commenced these foreclosure proceedings seeking to enforce their
mortgage security against 098, the Development and Mr. Chandler, a guarantor of
the indebtedness. Forjay and CWT/HMF’s security ranks second in priority as
against the Development.

[8] When Forjay’s foreclosure was filed, there were significant issues already
affecting the Development. These included legal proceedings and certificates of
pending litigation (“CPLs”) which had been registered against the lands. In addition,
regulatory action had been taken, as | will discuss in more detail below, arising in
part from the suggestion that 098 had sold some of the units multiple times. The
house of cards quickly disintegrated from there. The insurer under the new home

warranty program then took steps toward terminating coverage.

[9] Further complicating matters were that significant issues arose as between
the stakeholders after Forjay’s foreclosure was filed. For example, 098 disputed the
amounts owing under various mortgages, including that of Forjay and CWT/HMF;
and, various secured creditors disputed the priority, validity and/or amounts claimed
under other security.

[10] Some order was brought to this chaos by the appointment of the Receiver on
October 4, 2017 (the “Receivership Order”). On October 12, 2017, that Order was
amended to clarify that the appointment was not only over the lands, but also all of

098’s assets, undertaking and property relating to the Development.

[11] Relevant to this application, paragraph 3 of the Receivership Order grants
broad powers to the Receiver in relation to the Development and in relation to

various contracts entered into by 098, including the pre-sale contracts:

C) to manage, operate and carry on the business of the Debtor [098],
including the powers to enter into agreements, incur any obligations in the
ordinary course of business...., or cease to perform any contracts of the
Debtor;
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h) to execute, assign, issue and endorse documents of whatever nature
in respect of the Property, whether in the Receiver’s name or in the name and
on behalf of the Debtor, for any purpose pursuant to this Order;

K) to market any or all of the Property, including advertising and soliciting
in offers in respect of the Property or any parts thereof and negotiating such
terms and conditions of sale as the Receiver in its discretion may deem
appropriate;

)] to sell, convey, transfer, lease or assign the Property or any part or
parts thereof out of the ordinary course of business with the approval of this
Court;

[12]  After its appointment, the Receiver began immediate efforts to put itself in a
position to begin marketing and selling the units in the Development, all with
substantial borrowings provided by Forjay. Those efforts included: filing a new
disclosure statement, in accordance with the Real Estate Development Marketing
Act, S.B.C. 2004, c. 41 (“REDMA”); obtaining coverage under the statutory new
home warranty program; confirming that Langley was permitting occupancy of the
Development (later confirmed to have been effective on August 8, 2017); completing
the outstanding construction; and otherwise ensuring that all other matters relating to

the Development were moving toward completion.

[13] While these efforts were underway, the Receiver’'s other major task was to
review the substantial number of pre-sale contracts that 098 had entered into prior to
the receivership. The Receiver’s efforts were discussed in its First Report to the
Court dated November 16, 2017. That Report, updated to today’s information,

revealed various anomalies or issues:

a) 098 had entered into 151 pre-sale contracts for 91 units, meaning a
number of the units had been sold more than once. A chart prepared by
the Receiver indicates some units had been sold two or three times and

one had been sold four times;

b) in 56 of the pre-sale agreements, 098 had been paid the full purchase

price and the purchaser had received a promissory note;
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c)

d)

e)

a substantial majority of the contracts (79) provided for a credit or discount
of between 10 and 100% of the purchase price from that indicated in a
price list issued by 098’s sales centre which was operational from March
2015 to May 2016 (the “Price List”);

many pre-sale contracts had been signed after the closure of the sales
centre in May 2016 and after market values had substantially increased

beyond those indicated in the Price List; and

some pre-sale contracts had been signed prior to the issuance of 098’s

disclosure statement, contrary to REDMA requirements.

[14] From this analysis, which led to its recommendations, the Receiver identified

various “standard” pre-sale contracts dated from April 2015 to May 2016 that were

“without issues” and which it considered “valid”. In summary, those contracts are

described as having the following characteristics:

a)

b)

they were entered into after 098’s issuance of a disclosure statement;

a deposit of between 3 and 10% of the purchase price had been paid and

was held in trust by a law firm;
the purchaser has yet to pay the balance of the purchase price;
the purchase price was within 90% of the Price List; and

the Receiver “believed” that the pre-sale contract prices were at fair

market value at the time of signing.

[15] Inits First Report, the Receiver recommended that it be authorized to

complete these “without issues” pre-sale contracts, after it had filed a new disclosure

statement and obtained new home warranty coverage. These include the 40 pre-

sale contracts that are the subject of this application. It should be noted that a

number of the 40 units were sold twice, but the Receiver’s intention is to disclaim

these later contracts in favour of these 40 “first in time” contracts.
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[16] The Receiver's analysis and recommendations were not well received by the
secured creditors. In particular, there was considerable disagreement that the prices
in the pre-sale contracts were at the then fair market value. In addition, the secured
creditors hotly contested the Receiver’s contention that they were aware of the Price
List and had agreed to provide partial discharges of their security for those prices. In
addition, Forjay and one of the first mortgagees, Reliable Mortgages Investment
Corp. ("RMIC?), vigorously disputed that they had agreed with the Receiver to
discharge their mortgages on these pre-sales.

[17] InJanuary 2018, the Receiver brought this application for directions. The

issues for which directions are sought are:

a) the validity and enforceability of the 40 pre-sale contracts that are “without

issues”; and

b) whether the 40 pre-sale contracts should be allowed to complete (or, as |

would frame it, whether the Receiver should be directed to disclaim them).

There is no dispute that, if the contracts are disclaimed, the Receiver should take
immediate steps to market and sell the 40 strata units at current market value,

subject to further court order.

[18] Later events disclosed that there are substantial financial consequences to
various stakeholders depending on whether or not the contracts are disclaimed. An
appraisal obtained by the Receiver in late January 2018 indicates that the units’
value is now collectively 46% higher than the contract prices, translating into a total
increase in value of $5,461,005. In large part, the arguments advanced on this
application are directed to a determination as to who should “reap the benefit” of this

increase.

[19] The Receiver’s analysis and arguments are largely contained in its notice of
application, the First Report and the affidavit of Mario Mainella #6 sworn January 26,
2018. The Receiver continues to advance the recommendations contained in its

First Report. The Receiver's materials indicate that it has embarked upon some
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analysis as to validity and enforceability of these pre-sale contracts. For example,
the Receiver points to the fact that on their face, these contracts have expired, yet
the Receiver argues that they are still enforceable and not “void” because of the
subsequent conduct of the parties to those contracts. In addition, in support of its
recommendations, the Receiver refers to REDMA requirements and, also arguments
of “good faith”.

[20] As best | can determine, there is no particular analysis by the Receiver of the
disclaimer issue, beyond identifying the substantial increase in the value of the units
that could maximize the recovery on the assets of 098, but “at the expense of the
interest of the holders of the 40 pre-sale contracts”. The Receiver also notes that
there is an “urgent need to monetize the units in the Development and to provide
certainty and closure for the holders of pre-sale contracts for units in the

Development”.

[21] Itis trite law that a court-appointed receiver is an officer of the court and is not
beholden to the secured creditor who caused its appointment. A receiver owes
fiduciary duties to all parties, including the debtor, and to all classes of creditors:
Toronto-Dominion Bank v. Crosswinds Golf & Country Club Ltd. (2002), 59 O.R. (3d)
376 at para. 15 (Ont. S.C.J.); Philip’s Manufacturing Ltd., Re (1992), 69 B.C.L.R.
(2d) 44 at para. 17 (C.A.).

[22] The role of a court-appointed receiver was discussed in Frank Bennett,
Bennett on Receiverships, 2nd Ed. (Toronto: Carswell, 1999) at 180:

... As an officer of the court, the receiver is not an agent but a principal
entrusted to discharge the powers granted to the receiver bona fide.
Accordingly, the receiver has a fiduciary duty to comply with such powers
provided in the order and to act honestly and in the best interests of all
interested parties including the debtor. The receiver’s primary duty is to
account for the assets under the receiver’s control and in the receiver’s
possession. This duty is owed to the court and to all persons having an
interest in the debtor’s assets, including the debtor and shareholders where
the debtor is a corporation. As a court officer, the receiver is put in to
discharge the duties prescribed in the order or in any subsequent order and is
afforded protection on any motion for advice and directions. The receiver has
a duty to make candid and full disclosure to the court including disclosing not
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only facts favourable to pending applications, but also facts that are
unfavourable.

[23] The secured creditors take issue with both the Receiver’s position and its
recommendations, taking the view that the Receiver has improperly entered the fray
in taking an active position on the issues where there are competing interests and in

doing so, has preferred the interests of the pre-sale purchasers over theirs.

[24] Itis also trite law that a court-appointed receiver has a fiduciary duty to act

honestly and fairly on behalf of all interested parties. Its role is to be even handed,
and not prefer one party over the other: Bank of Montreal v. Probe Exploration Inc.
(2000), 33 C.B.R. (4th) 182 at para. 2 (C.A.) (WL). See also Bennett at 272.

[25] In my view, there is some basis for that criticism here. | appreciate that in its
materials, the Receiver has discussed the two positions and the effect on the various
stakeholders of closing (or not closing) these 40 pre-sale contracts. In addition, the
factual background outlined by the Receiver has been valuable in considering the
issues, as acknowledged by many counsel. However, the Receiver’'s position here

goes far beyond that.

[26] The Receiver places great reliance on comments of the court in Ravelston
Corp., Re (2005), 24 C.B.R. (5th) 256 (Ont. C.A.) (WL):

[40] ... Receivers will often have to make difficult business choices that
require a careful cost/benefit analysis and the weighing of competing, if not
irreconcilable, interests. Those decisions will often involve choosing from
among several possible courses of action, none of which may be clearly
preferable to the others.... The receiver must consider all of the available
information, the interests of all legitimate stakeholders, and proceed in an
evenhanded manner. That, of course, does not mean that all stakeholders
must be equally satisfied with the course of conduct chosen by the receiver. If
the receiver’s decision is within the broad bounds of reasonableness, and if it
proceeds fairly, having considered the interests of all stakeholders, the court
will support the receiver’s decision...

[27] Many counsel referred to the deference normally accorded to the views of a
receiver, such as in considering the formulation of a sales process and any results of

a sales process, citing Royal Bank of Canada v. Soundair Corp. (1991), 4 O.R.
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(3d) 1 (Ont. C.A.) at 5-6. However, these types of sale issues typically involve the
court relying on a receiver’s expertise in such matters and in that event, deference is

usually well justified. | see little relevance in that scenario to what is before me.

[28] Itis clear enough that some of the issues before the Court do not involve a
consideration of “business choices” made by a receiver where some deference to
the knowledge and experience of a receiver would likely be accorded. The issue as
to the validity and enforceability of these pre-sale contracts is a legal issue and a
complex one at that. The Receiver has no particular expertise in that regard and was
not tasked by the Court with a determination of that issue. | have heard substantial
argument and have been taken to a large body of evidence on that issue, as noted
by the volume of materials before me and numerous counsel advocating their
positions. In those circumstances, where other parties are in the fray, | think it would
have been best for the Receiver to have provided facts as known to it and thought to
be relevant to a determination, but otherwise to have remained neutral as to the

result.

[29] My comments equally apply to the Receiver’s position in respect of the issue
as to completing the pre-sale contracts or disclaiming them. Given the level of
conflict on the issue, neutrality would have been a better course of action, after
providing all necessary facts to the parties and the Court that inform that analysis
and setting forth considerations on the issue. In any event, | unfortunately agree with
many of the secured creditors that the Receiver’s analysis is not particularly helpful
in the determination of that issue. In some instances, the factual assertions in the
First Report are unsupported (i.e. that the 40 sale prices were at fair market value);
in another case, the assertion of fact (i.e. that Forjay and RMIC had agreed to

discharge their security on these units) was simply wrong.

[30] | appreciate that the Receiver’s intention was to bring the matter forward as
soon as possible, given the need to liquidate the units as soon as possible for the
benefit of all stakeholders. In that respect, | do not question the Receiver’s good faith

motives. If nothing else, the Receiver’s actions have galvanized the warring camps
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to their positions and hastened this hearing so that the matter can move forward to

some extent.

[31] Accordingly, I intend to rely on the unchallenged factual assertions in the
Receiver’s materials, including the First Report, and the circumstances that the
Receiver suggests are germane to the issues. Unfortunately, | have come to the
conclusion that beyond that, the Receiver's recommendations should not be
afforded any deference (Crown Trust Co. v. Rosenberg (1986), 60 O.R. (2d) 87 at
111 (Ont. H.C.J.)); rather, | will consider the detailed submissions put forth by the
respective camps, since both were well represented on this application and all made

extensive submissions on the facts and the law.

THE ISSUES

[32] Many of the arguments addressed the first issue raised by the Receiver,
namely, whether the 40 pre-sale contracts were valid and enforceable at this time. In
addition, other purchasers asserted that 098 was estopped from asserting that the

pre-sale contracts had expired by their terms.

[33] Some arguments were based, not only on the facts as known to the Receiver
and the parties, but also as to what other evidence might be available through
ordinary litigation and the usual pre-trial discovery mechanisms. For obvious
reasons, no one wishes to embark on what might be expensive and lengthy litigation
to delay the matter further; however, in the absence of a full evidentiary record on at
least some of the issues, it raises the definite prospect that this Court is being asked
to decide legal issues in a vacuum. This also raises the unattractive prospect of an
individual analysis of each of the 40 pre-sale contracts.

[34] Having considered the matter, | am satisfied that the issue can be resolved by
consideration of the disclaimer issue alone, premised on the assumption that the

contracts remain valid and enforceable as against 098 at this time. Within that issue,
many of the factual circumstances relating to the contract issues remain relevant. By

that approach, the contract validity issue only becomes relevant if | decide that the
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contracts should not be disclaimed. For reasons set out below, | have concluded that

disclaimer is appropriate here and there is no need to consider the first issue.

DISCLAIMER — GENERAL LEGAL PRINCIPLES

[35] As noted in Bennett above at 180, one of the primary goals of a receiver is to
maximize the recovery of the assets under its charge. See also 2403177 Ontario Inc.
v. Bending Lake Iron Group Limited, 2016 ONSC 199 at para. 103, leave to appeal
ref’d 2016 ONCA 485.

[36] Having said that, and as | will discuss in detail below, it is common ground
that this is not the only consideration a receiver must take into account in the
performance of its duties. The receiver is required to assess all equitable interests or
“equities” in the disclaimer exercise: New Skeena Forest Products Inc. v. Kitwanga
Lumber Co. Ltd., 2004 BCSC 1818 at para. 22, affd 2005 BCCA 154.

[37] One of the tools by which a receiver maximizes the value of the assets for the
benefit of the stakeholders is by considering whether it is beneficial to continue to
abide by contracts between the debtor and other parties, or to disclaim them. For
example, in the context of pre-sale contracts, although a better realization might be
obtained by a disclaimer, the extra cost and delay of remarketing and selling the
units might outweigh that benefit. | would add at this point that no one has argued

that this is the case here.

[38] In Bennett at 341-42, the author discusses that a disclaimer is considered

within the context of this maximization exercise:

In a court-appointed receivership, the receiver is not bound by existing
contracts made by the debtor nor is the receiver personally liable for the
performance of those contracts entered into before receivership. However,
that does not mean the receiver can arbitrarily break a contract. The receiver
must exercise proper discretion in doing so since ultimately the receiver may
face the allegation that it could have realized more by performing the contract
rather than terminating it or that the receiver breached the duty by dissipating
the debtor’s assets. Thus, if the receiver chooses to break a material
contract, the receiver should seek leave of the court. The debtor remains
liable for any damages as a result of the breach...
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In the proper case, the receiver may move before the court for an order to
breach or vary an onerous contract including a lease of premises or
equipment. If the receiver is permitted to disclaim such a contract between
the debtor and a third party, the third party has a claim for damages and can
claim set-off against any moneys that it owes to the debtor. If the court-
appointed receiver can demonstrate that the breach of existing contracts
does not adversely affect the debtor’s goodwill, the court may order the
receiver not to perform the contract even if the breach would render the
debtor liable in damages. If the assets of the debtor are likely to be sufficient
to meet the debt to the security holder, the court may not permit the receiver
to break a contract since, by doing so, the debtor would be exposed to a
claim for damages...

[Emphasis added.]

[39] Disclaimer principles as found in numerous case authorities were
summarized by Justice Burnyeat in bcIMC Construction Fund Corporation v.
Chandler Homer Street Ventures Ltd., 2008 BCSC 897 at paras. 53-57. Burnyeat J.
summarized the relevant considerations found in those authorities as follows:
[58] | am satisfied that the decisions referred to establish the following
propositions: (a) the Receiver and Manager is not bound by the Contracts of
either Chandler or Cook entered into before the receivership unless it decides
to be bound by them; (b) the Receiver and Manager should and did seek
leave of the Court before disclaiming the Contracts; (¢) Chandler and Cook
will remain liable for any damages if the Contracts are disclaimed by the
Receiver and Manager; (d) any duty to preserve the goodwill of Chandler
and/or Cook is owed to those entities and not to the creditors of Chandler and
Cook; (e) the ability to disclaim contracts applies even if the party contracting
with the debtor has an equitable interest as a result of the contract; and (f) if a
receiver and manager decides in its discretion to be bound by the contracts of

a company entered into before the receivership, then the receiver and
manager be liable for the performance of those contracts.

[40] As stated above, paragraph 3(c) of the Receivership Order specifically
empowered the Receiver to “cease to perform any contracts of [098]". This would
include the power to not complete the sales contemplated by the 40 pre-sale
contracts before me: bcIMC at para. 60. | agree that the Receiver has properly
sought directions from the Court on that issue, given the level of conflict between the

stakeholder groups.

[41] Itisin the context of maximizing realizations that many of the case authorities

discuss the balancing of interests—or consideration of the equities as between the
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parties. This will include a consideration of the relative pre-filing positions of the
parties and implicitly recognize that any failure to disclaim might result in an
unjustified preference in favour of one stakeholder. For example, in bcIMC, Burnyeat
J., at para. 96, stated that if the contracts were not disclaimed, the party seeking to
uphold the contract would receive a significant preference not otherwise available to
other unsecured creditors. See also Royal Bank of Canada v. Penex Metropolis Ltd.,
2009 CanlLll 45848 at para. 27 (Ont. S.C.J.).

[42] Such an approach is evident from the court’s reasoning in Firm Capital
Mortgage Fund Inc. v. 2012241 Ontario Ltd., 2012 ONSC 4816. In that case, where
similar facts were in issue, Justice Morawetz (as he then was) determined the legal
priority as between the pre-sale purchasers and the lenders, and then considered
whether there were any “equities” in favour of the purchasers so as to displace those

prior legal rights: paras. 27, 32.

[43] In Romspen Investment Corporation v. Horseshoe Valley Lands Ltd., 2017
ONSC 426 [Romspen/Horseshoe], Justice Wilton-Siegel stated:

[31] The central guestion in any motion to disclaim a contract is whether a
party seeks to improve its pre-filing position at the expense of other creditors
by means of a disclaimer of a contract. This determines the standard by
which the equities between the parties must be assessed. For example, as
noted in Royal Bank of Canada v. Penex Metropolis Ltd., at para. 27, “[a]
receiver should be permitted to disclaim an agreement if continuing the
agreement would create a significant preference in favour of the contracting
party: bcIMC Construction Fund Corp. v. Chandler Homer Street Ventures
Ltd. (2008), 44 C.B.R. (5th) 171, [2008] B.C.J. No. 1297 (S.C.) at para. 96.”

[32] In accordance with this standard, a receiver’'s duty to act in an
equitable manner, and to be fair and equitable to all of the creditors of a
debtor, must therefore be exercised within the framework established by the
respective priorities of the creditors. The facts giving rise to the receivership,
and any issue of causation of the receivership, as between the debtor and
any applicant for the receivership are, on their own, irrelevant for any judicial
determination as to whether a receiver should be granted the authority to
disclaim a contract with a third party.

[Emphasis added.]

[44] Mr. Nied, co-counsel for the third mortgagee, 625536 B.C. Ltd. (“625”),

advances an analytical framework for consideration of the disclaimer issue. |
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substantially agree with those submissions and would, therefore, frame the issues

as follows:

a) Firstly, what are the respective legal priority positions as between the

competing interests?

b) Secondly, would a disclaimer enhance the value of the assets? If so,
would a failure to disclaim the contract amount to a preference in favour of

one party?; and

c) Thirdly, if a preference would arise, has the party seeking to avoid a
disclaimer and complete the contract established that the equities support

that result rather than a disclaimer?

DISCLAIMER — DISCUSSION

1) Respective Legal Priorities

[45] [Iwill now address the respective legal positions and interests of firstly, the
mortgagees or lenders and secondly, the pre-sale purchasers.

(i The Mortgagees’ Interests

[46] The first three mortgages came into existence in advance of the 40 pre-sale

contracts.

[47] In May 2014, 625’s mortgage, a take back mortgage, was granted around the
time of 098’s purchase of the lands. The face amount of the mortgage is $1.8 million.
In May 2014, RMIC and CWT registered their mortgage against the lands in the face
amount of $4.2 million. In December 2014, Forjay and CWT/HMF registered their
mortgage against the lands in the face amount of $10 million. There is a fourth
mortgage registered against the Development by James Mercier, the principal of
Forjay and RMIC. Mr. Mercier contends that the loans advanced by RMIC and
Forjay were intended to be short-term construction loans, to be repaid by further

construction financing.
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[48] As a result of priority agreements, the relative position of the mortgages is:
(1) RMIC and CWT; (2) Forjay and CWT/HMF; (3) 625; and (4) Mr. Mercier.

[49] There is nothing particularly unusual about any of the first three mortgages.
They agreed to advance significant monies and in return, they expected to be repaid
the full amount advanced, with interest and costs. In addition, on the subject of
partial discharges upon sales of units, the mortgages all provided that partial
discharges against strata units were entirely within the discretion of each of the
lenders. The mortgages all provided in the standard terms:

13.(1) If the land is subdivided:

(a) this mortgage will charge each subdivided lot as security for
payment of all the mortgage money, and

(b) the lender is not to discharge this mortgage as a charge on any
of the subdivided lots unless all the mortgage money is paid.

(2) Even though the lender is not required to discharge any subdivided lot
from this mortgage, the lender may agree to do so in return for payment of
all or a part of the mortgage money. ...

[50] The 40 pre-sale contracts were executed during the existence of 098’s sales
centre, which was open from March 2015 until it closed in May 2016, and
accordingly, well after all three mortgages were registered against title. Section 4.3
of the March 2015 disclosure statement that 098 provided to all of the purchasers
under the 40 pre-sale contracts makes express reference to the existing legal rights

of the three mortgagees.

[51] 098’s slide into insolvency, at least from the lenders’ point of view, did not
commence just prior to the appointment of the Receiver. Highlights from the course

of events include:

a) in September 2014, RMIC and CWT commenced a foreclosure
proceeding under their first mortgage and they presumably filed a CPL
against the lands. For reasons not clear to me, this proceeding was held in

abeyance;
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b)

d)

f)

9)

h)

the short-term nature of Forjay/RMIC’s mortgages never materialized. The

take out financing was never arranged by 098;

in May 2016, Mr. Mercier was advised by 098 that it did not have funds
and sources of financing to complete the Development. Either Forjay or
RMIC went on to advance a further $14.2 million to 098 under their

mortgages;

in early July 2017, CWT/HMF filed a foreclosure action and registered a
CPL against the lands. By this time, the amounts owing under the second

mortgage (Forjay and CWT/HMF) were said to be just shy of $19 million;

after the filing of CWT/HMF’s foreclosure and CPL, things quickly went
downhill;

the Kaur Group of purchasers are largely identified as those having pre-
sale contracts where the full price was paid and a promissory note was
executed by 098 (they are not part of the 40 pre-sale purchasers here). In
early August 2017, the Kaur Group lodged a complaint with the
Superintendent to the effect that some units had been sold to more than
one purchaser. On August 4, 2017, the Kaur Group filed an action against
098 and others and registered a CPL against certain units, claiming in part

that 098 had used the funds paid by them for improper purposes;

at least in part as a result of the filing of the CWT/HMF and Kaur actions
and registrations of the CPLs, the Superintendent issued a cease
marketing order pursuant to REDMA. Under s. 1 of REDMA, “market”
includes engaging in any transaction that will or is likely to lead to a sale.
Accordingly, this order prohibited 098 from completing any sale, save with
the Superintendent’s concurrence. This order also gave notice to 098 that

it was required to file a new disclosure statement; and

Forjay’s foreclosure commenced August 25, 2017 and, as stated above,
led fairly quickly to the appointment of the Receiver.
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[52] As | have referenced above, one of the major planks of the Receiver’s positon
found in the First Report was the contention that Forjay and RMIC had agreed with it
to partially discharge their security if these 40 pre-sale contracts were completed.
However, during the course of this hearing, it became quite evident that there was
considerably more complexity to Forjay and RMIC’s discussions with the Receiver.
The agreement to discharge was premised on the discharges being granted in
“normal circumstances”. Further, Forjay and RMIC required that: there were valid
pre-sale contracts (which remains in dispute); the closing would occur shortly after
the Receiver’s appointment; and, the net sale funds would be paid to the first

mortgage. None of the latter events occurred.

[53] Many of the purchasers, including the Kaur Group, suggested that Forjay
agreed to partially discharge their mortgages if the units were sold for at least 90%
of the Price List.

[54] The broader allegations were that all the mortgagees implicitly agreed to
partially discharge their security to allow the 40 pre-sales to close. The Kaur Group
argued that it was a requirement under s. 11(3) of REDMA that the mortgagee pre-
approve such partial discharges or alternatively, that the developer make other
arrangements satisfactory to the Superintendent to transfer title to a purchaser.
Assuming, for present purposes, that 098 was in breach of this requirement, | fail to
see that any breach ipso facto means that such an agreement existed on the part of

the lenders.

[55] By the conclusion of this hearing, there was either evidence or concessions
by the various purchasers that no such agreement existed on the part of RMIC,
Forjay or CWT/HMF.

[56] Accordingly, there is no evidence of any agreement on the part of the first
three mortgagees to discharge their security against the 40 units and some have
expressly stated that they did not agree. There are examples where such lenders’
agreements were before the court: see bcIMC at para. 10; CareVest Capital Inc. v.
CB Development 2000 Ltd., 2007 BCSC 1146 at para. 18; Romspen Investment
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Corporation v. Woods Property Development Inc., 2011 ONSC 3648 at para. 36,
rev’d on other grounds 2011 ONCA 817. Such facts simply do not exist here. Nor is
there any evidence that the lenders have conducted themselves in a manner to
suggest that they would provide such partial discharges in certain circumstances,

upon which 098 or any purchaser might rely.

(ii) The Purchasers’ Interests

[57] As | described above, all of the 40 pre-sale purchasers executed what the
Receiver described as a “standard” contract, presumably prepared by 098. All
contracts included an Addendum “A”, which includes relevant provisions for this

hearing’s purposes.

[58] The first provision is clause 1, titled “Completion Date”:

a) ... The Completion Date will be that date set out in a notice to the
Purchaser (the “Completion Date”) from the Vendor and will be no
less than 21 days after the Vendor ... notifies the Purchaser... that the
Strata Lot is ready to be occupied. ... The notice of the Completion
Date (the “Completion Notice”) delivered from the Vendor ... to the
Purchaser ... may be based on the Vendor’s estimate as to when the
Strata Lot will be ready to be occupied. If the Strata Lot is not ready to
be occupied on the Completion Date so established, then the Vendor
may delay the Completion Date from time to time as required, by
notice of such delay to the Purchaser ... If the Completion Date has
not occurred by July 31, 2016 (the “Outside Date”), then this
Agreement will be terminated, the Deposit and interest thereon will be
returned to the Purchaser and the parties will be released from all of
their obligations hereunder, provided that:

i) [a force majeure clause which is not relevant here]; and

1)) the Vendor may, at its option, exercisable by notice to the
Purchaser, in addition to any extension pursuant to Section 1
(a) and whether or not any delay described in Section 1(a)
has occurred, elect to extend the Outside Date for up to 120
days.

[59] The second relevant provision is clause 11, titled “Entire
Agreement/Representations”. In part, that clause provides that “No modification or
waiver of this Agreement or any portion of this Agreement will be effective unless it

is in writing and signed by the Vendor and Purchaser.”
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[60] The third and final relevant provision is clause 19 and clearly sets out the

rights acquired by a purchaser upon execution of a contract:

Contractual Rights. This offer and the Agreement which results from its
acceptance create contractual rights only and not any interest in land. The
Purchaser will acquire an interest in land upon completion of the purchase
and sale contemplated herein.

[61] 098 issued its first disclosure statement in March 2015, by which time
completion of construction was anticipated to be from January to April 2016. It is
common ground that 098 never issued a “Completion Notice” setting the
“Completion Date”. Needless to say, the Completion Date did not occur by the
Outside Date of July 31, 2016 (clause 1(a)).

[62] As the Receiver notes, based on a reading of the contracts themselves, all 40
pre-sale contracts were terminated by their terms on November 28, 2016, which
marked the end of the only 120-day extension period permitted under clause 1(a)(ii).
In that regard, the Receiver suggests that it be allowed to “amend” the existing
contracts to permit them to complete, presumably meaning that the contracts could

be resurrected and a new “Completion Date” set.

[63] On the contract validity issue, both the Receiver and the purchasers rely on
the fact that 098 continued to communicate with the 40 purchasers and purported to

unilaterally “amend” the Outside Date on several more occasions, as follows:

a) in April 2016, 098 filed an amended disclosure statement changing the

estimated date for completion to between May and August 2016;

b) an undated first notice of extension was delivered to 39 of the 40
purchasers under cover of a letter dated July 29, 2016, by which 098
exercised its right under clause 1(a)(ii) of the contract to unilaterally
extend the Outside Date by 120 days, i.e. to November 28, 2016. As
noted by 625’s counsel, it is not clear when the first notice of extension
was sent out; in at least one case (SL 11), a notation on the July 29
covering letter indicates that it was mailed August 2, 2016, after the
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original Outside Date. In one case, the July 29, 2016 covering letter relied
on clause 1(a)(i) — being the force majeure clause — to extend the Outside
Date to November 28, 2016;

c) in September 2016, 098 filed an amended disclosure statement changing
the estimated date for completion to between November 2016 and
February 2017;

d) in November 2016, 098 filed an amended disclosure statement changing

the estimated date for completion to between January and May 2017;

e) an undated second notice of extension was delivered to all 40 purchasers
by which 098 purported to again unilaterally extend the Outside Date to
March 31, 2017 under clause 1(a) of Addendum “A”. Purchasers were

asked to “acknowledge” the new Outside Date;

f) around March/April 2017, 098 sent out an addendum to all 40 purchasers
that purported to amend the contracts by changing the Outside Date to
May 31, 2017. In most cases, this addendum was not fully executed by
both the purchasers and 098 until after March 31, 2017;

g) for the vast majority of the 40 purchasers, the May 31, 2017 Outside Date
addendum was the last attempt by 098 to extend the Outside Date and

there were no further formal extension notices received from 098;

h) a few purchasers received a third notice of extension from 098 dated May
31, 2017 extending the Outside Date to July 15, 2017 under clause 1(a)(ii)
of Addendum “A”™; and

i) afew purchasers received a fourth notice of extension from 098 dated
July 14, 2017 extending the Outside Date to August 31, 2017, under
clause 1(a)(ii) of Addendum “A”.

[64] The spotty manner in which these last extensions took place is evident from

the evidence of Jaspreet Dhaliwal, 098’s chief financial officer, who states that 098
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“attempted” to deliver these notices of extension through various means. In any
event, Mr. Dhaliwal confirms that 098 did not deliver any further notices of extension

purporting to extend the Outside Date beyond August 31, 2017.

[65] In light of all these extensions, a number of purchasers actually inspected
their units in the summer of 2017. In addition, some of them received notice from
098 that “occupancy had been received” just after Langley’s notice was issued on
August 8, 2017. They were also advised that 098 would “begin the closing process”.
When that did not happen, a number of purchasers even got to the point of filing an
action in this Court for specific performance and registering a CPL against their

units, all before the receivership.
[66] What, then, is the nature of the purchasers’ interests under their contracts?

[67] Again, the pre-sale contracts clearly provide that they create “contractual
rights only and not any interest in land”, and that the purchasers will only acquire an
interest in land “upon completion of the purchase and sale”. There is no suggestion
by the purchasers to the effect that this contractual provision is not applicable due to
waiver or estoppel; certainly, no evidence has been filed in support of any such

contention.

[68] The law is clear that contracting parties may contract away their equitable
interests, subject to the doctrines of undue influence and unconscionability (which
none of the purchasers have argued): Pan Canadian Mortgage Group Il Inc. v.
0859811 B.C. Ltd., 2014 BCCA 113 at paras. 45, 50; Bernum Petroleum Ltd. v.
Birch Lake Energy Inc., 2014 ABQB 652 at para. 97.

[69] Accordingly, there is no reason to disregard the clear intent of the parties as
to the nature of the interest to be held by the purchasers upon execution of the pre-
sale contracts. Numerous case authorities arrived at that same result in the context

of pre-sale contracts of a development.

[70] In bcIMC, the Court was addressing the nature of certain pre-sale contracts,

which contained similar wording to that found in clause 19. Burnyeat J. discussed
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this issue at paras. 63-65 and concluded that he should give effect to that clause by

confirming that no equitable interest arose.

[71] In Pan Canadian, the court held that certain purchasers could not have
purchaser’s liens (an equitable remedy) in respect of land because their contracts
expressly stated that only contractual rights were created. The court discussed that
the “protective” clauses in the agreements negated any intention on the part of the

contracting parties to create an interest in land: paras. 36, 43-51, 58.

[72] Finally, the court in Firm Capital held that the lender had legal priority over the
interests of purchasers where, at least in part, the pre-sale purchasers, by
agreement, acquired a “... personal right only and not any interest in the Unit or

property”: paras. 26-27.

[73] Inthe alternative, | have also considered the position of the pre-sale
purchasers that they have an equitable interest even in the face of clause 19.
Unfortunately, this also does not assist them in seeking what is essentially an order

for specific performance against the Receiver.

[74] The Courtin bcIMC cited substantial authority at paras. 70-72 that an
equitable interest cannot be specifically enforced in circumstances that are present

here. Further, Burnyeat J. citing CareVest, stated:

[73] The holders of the Contract must be entitled to specific performance
and | am satisfied that specific performance is only available in relation to
contracts that require no further work or services to be performed or provided
by a receiver and manager. In CareVest, supra, Pitfield J. stated in this
regard:

It will be apparent from the terms of the order as | have recited them
that | have concluded that the presale purchasers' agreements are not
capable of specific performance. My conclusion results from the fact
that the property which is the subject of purchase and sale in the
presale contracts does not yet exist. It cannot be created without
creating new rights and obligations in relation to the property,
particularly insofar as procuring funds for completion, and securing
the repayment thereof, are concerned. Were | to attempt to require
the receiver to pick up where the developer left off, | would be
granting the equivalent of a mandatory injunction which | construe to
extend far beyond the scope of an order for specific performance of
the conveyance of the property.
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As a general rule, specific performance is not a remedy that is
available in relation to a contract that requires work and services to be
performed or provided, or in circumstances where the ongoing
supervision of the court through a court-appointed receiver/manager
will be required. Nor is the remedy available in respect of matters over
which the court does not have complete control such as the
modification of financing arrangements in order to obtain the funds
required to complete construction.

(at paras. 13-4)
[Emphasis added]

[75] In 1565397 Ontario Inc. (Re) (2009), 54 C.B.R. (5th) 262 (Ont. S.C.J.) (WL),

Justice Wilton-Siegel stated:

[33] | acceptthat, as in CareVest and bcIMC, specific performance will not
be ordered where it amounts to a mandatory order that requires the incurring
of borrowing obligations against the subject property and the completion of
construction in order to bring the property into existence. ...

[76] In Pope & Talbot Ltd. (re), 2008 BCSC 1000, Justice Brenner, as he then
was, was dealing with cross applications: the Receiver sought to disclaim an asset
purchase agreement, which was in progress at the date of the receivership; and the
purchaser sought an order compelling the receiver to complete the sale. Somewhat
similar to the facts here, even after the agreed closing date, the parties continued
making efforts to close. Then the receivership happened. At para. 25, Brenner J.
noted that the purchaser asserted an equitable interest in the assets. However, the
Court, as it did in bcIMC, considered at para. 26 that the purchaser’s status was
contingent upon the contract being specifically enforceable. That remedy was not
available in Pope & Talbot since the parties were not ad idem on outstanding
matters at the time of the receivership and the receiver did not affirm the contract:

para. 29.

[77] The statements of this Court in bcIMC at para. 73, citing CareVest at
paras. 13-14, ring true here in the sense of assessing whether the pre-sale
purchasers could have asserted specific performance claims against 098. The

circumstances would indicate otherwise:
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a)

b)

c)

d)

098 did not have permission for occupancy for the units until Langley

issued its notice on August 8, 2017;

there were indications even before August 8, 2017 that 098’s fortunes

were fading, given:

(1) the petering out of the extension notices after May 31, 2017 are
indicative of 098 seeming to have “withdrawn from the field”

(see Pope & Talbot at para. 31);

(2) in July 2017, 098 was subject to a foreclosure by CWT/HMF
and their CPL had been registered against title. At that time,
there was no agreement on the part of CWT/HMF to provide
any partial discharges that would have allowed the completion
of the sales of these units. No court order could have been
enforceable as against CWT/HMF if no agreement was

forthcoming;

by September 8, 2017, the Superintendent had shut down any sales of
units by its cease marketing order. This order in part required that 098 file
a new disclosure statement under REDMA before any further “marketing”
could proceed. Again, | appreciate that 098 was making efforts to have the
Superintendent’s order lifted so that these sales could proceed, but it
would be speculation to assume that this would have been forthcoming. In
those circumstances, no order of specific performance could have

required 098 to act in breach of that order;

on August 25, 2017, Forjay filed its foreclosure action and registered its
CPL, adding to the barriers to any closing that might have been sought by
any of the purchasers. Again, Forjay did not agree to any partial
discharges at any time. It goes without saying that the purchasers would
not have taken title to the units with 098’s mortgages still registered

against them; and
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e) on September 30, 2017, 098 lost its new home warranty coverage.

[78] In short, | see no basis upon which an order of specific performance could
have compelled 098 to close these sales and provide clear title after occupancy had
been confirmed on August 8, 2017. Certainly, there is no basis for any such remedy

before that date.

[79] The appointment of the Receiver on October 4, 2017, does not improve any
argument on the part of the purchasers. The Receivership Order had no effect on
the relative positions as between the mortgagees and the pre-sale purchasers:
Romspen/Horseshoe at paras. 29, 33-35.

[80] Further, the purchasers could not have sought specific performance as of or
after the date of the Receivership Order. The Receiver never affirmed the contract
through its conduct or otherwise: Pope & Talbot at paras. 31-32. As the Receiver
has acknowledged, further efforts were required to complete the Development,
including completing exterior work, common areas deficiencies (including

landscaping) and in-suite deficiency work.

[81] In addition, the Receiver has acknowledged that upon its appointment, it was
not in a position to market, sell or complete the sale of any of the units because,
among other things, it had to file a new disclosure statement and obtain new home
warranty coverage. The Receiver sought and obtained substantial borrowing powers
in order to complete the Development, which included this extra work.

[82] In late January 2018, the Receiver described the Development as
“substantially complete”. Even as of February 19, 2018, the Receiver had still not
obtained the new home warranty and was seeking funds from Forjay to complete
that matter and others.

[83] In Firm Capital, Morawetz J. stated:

[28] Counsel to the Receiver submits that the position taken by the
Unitholders is essentially that they wish specific performance of their
purchase agreements. Counsel to the Receiver submits that this court has
previously held that specific performance (specifically in the context of an
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unregistered condominium project) should not be ordered where it would
amount to “a mandatory order that requires the incurring of borrowing
obligations against the subject property and completion of construction
ordered to bring the property into existence”. (See: Re 1565397 Ontario Inc.
(2009), 54 C.B.R. (5™ 262.) | accept this submission.

[29] In my view, the law is clear that the Receiver is not required to borrow
the required funds to close the project nor is the first secured creditor
required to advance funds for such borrowing.

[84] | agree. The Receiver could not have been forced to complete the

Development so as to enable the purchasers to close their sales.

[85] The other major obstacle in the path of the pre-sale purchasers lies in the
requirement that specific performance is only available in the context of an
agreement for the sale of land where the land is unique to the extent that a

substitute would not be readily available.

[86] Uniqueness is a question of fact that must be assessed in light of the specific
circumstances of the particular property in issue: bcIMC at paras. 95-96. A person
asserting specific performance must show that the property has distinctive features
that make an award of damages inadequate: Youyi Group Holdings (Canada) Ltd. v.
Brentwood Lanes Canada Ltd., 2014 BCCA 388 at para. 45.

[87] Many of the purchasers have stated that they were drawn to Murrayville by its
close proximity to the Langley hospital, shopping and the municipal recreational
facilities. However, there is no indication that other units in the same vicinity are not
available. In fact, there is evidence from some of the purchasers to the effect that
there are other similar units available in the marketplace. For example, Nicola Quinn
in respect of SL 19 (one of the 40 pre-sales) states that there currently exist

“apartments similar to our Murrayville unit”.

[88] | do note that at least two of the purchasers paid for improvements to their

units, which could stand as some basis upon which to assert that those were unique.

[89] When considering the purchasers’ evidence as a whole, it is clear that the

defining “uniqueness” is the price at which they can acquire the units under the
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existing contracts. Ms. Quinn states that these other apartments “cost much more”.
Even so, no authority has been cited to me that would support that these units are
unique in character for that reason. Indeed, such a reason more supports that a
damage award would be an adequate remedy.

[90] In summary, the purchasers’ interests are grounded in contract and no
equitable interests have arisen in any of the units. Those purchasers’ contractual
rights have no legal priority over those held by the mortgagees. Even if the
purchasers hold equitable interests in the lands, those interests are not enforceable

in the circumstances.

(2) Realizations/Preferences

[91] Turning to the second question in the analysis, would a disclaimer enhance
the value of the assets? If so, would a failure to disclaim the contract amount to a

preference in favour of one party?

[92] In light of the recent appraisal obtained by the Receiver, there can be no
doubt that remarketing and selling these 40 units would enhance the value of the
assets to be distributed to the stakeholders. The Receiver described the increase in

value as “material”. That fact clearly points to disclaimer as being appropriate.

[93] [ also have no difficulty concluding that a failure to disclaim here would result
in the purchasers receiving a preference in respect of value that would otherwise
accrue to the mortgagees under their prior ranking security. In order to permit the
pre-sale contracts to complete, the Court would need to order the discharge of the
mortgages in circumstances where the mortgagees would not receive payment of
the amounts they bargained to accept in exchange for a discharge. This would be an
exceptional result and | know of no authority to order it in these circumstances. |
agree with the mortgagees that it would have the effect of elevating the claims of the
purchasers above the legal priority and security of the mortgagees: bcIMC at

para. 96; Penex at para. 27.
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(3) The Equities

[94] Turning to the third consideration, have the pre-sale purchasers established
that the equities support overriding the mortgagees’ legal priority in their favour, as

opposed to allowing a disclaimer?

[95] The circumstances set out above in relation to the respective interests and
priorities of the mortgagees and the pre-sale purchasers remain relevant within this

part of the disclaimer exercise, but | will not repeat them again.

[96] The pre-sale purchasers, both those represented by counsel and those
appearing in person, presented a wide range of arguments in support of completing
the sales. | will attempt to distill their arguments, and those of the Receiver, into

various categories. They are set out below, in no particular ranking of importance.

[97] Actions/Inactions of 098. The Receiver states that the 40 pre-sale contracts

“did not complete because of the actions of 098”. The Receiver then argues that the
purchasers took all steps required of them to buy their units, but that they were
denied the ability to complete the purchase due to the actions of 098. Finally, the
Receiver points to the fact that the purchasers remain ready, willing and able to
complete, despite having received a further disclosure statement which would have
afforded them rescission rights under REDMA. This leads to the Receiver’s view that

“fairness and equity” favour completing the pre-sale contracts.
[98] With respect, this argument is simplistic and, in any event, unpersuasive.

[99] | would venture to say that most, if not all, insolvency landscapes are littered
with the broken promises of the debtor. Secured creditors are not paid; suppliers and
trades are not paid; employees are not paid; and the list goes on. Such is the nature
of insolvency. The insolvency regimes available to stakeholders (such as
bankruptcy, receivership or restructuring) are intended to stabilize matters and allow
an orderly realization of assets for the benefit of stakeholders generally. To suggest
that a stakeholder’s claim is elevated by the debtor having broken its promise to that

stakeholder does little to distinguish that claim from all others.
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[100] Further, such general notions of fairness or equity, as cited by the Receiver,
are not meant to ex post facto elevate the claims of a party so as to relieve that party
of the consequences of a harsh result: Bank of Montreal v. Awards-West Ventures
Inc. (1990), 50 B.C.L.R. (2d) 363 at para. 39 (C.A.). If that were the case, claimants

would be lined up to do so.

[101] Again, | do not intend to wade into the details of the contract
validity/estoppel/misrepresentation/waiver issues, all in aid of the purchasers
avoiding the argument that their pre-sale contracts were not even afoot at the time of
the receivership such that no disclaimer is needed. However, | acknowledge the
Receiver’s and many purchasers’ points that 098 did not provide any notice of
default or termination, and that the purchasers have been waiting patiently for
months, if not years now, based on 098’s ongoing assurances that it was nearing
completion. Some have been particularly patient, relying on temporary
accommodations and moving items into storage. Many are seniors. Many question
their ability to re-enter the market (even for lesser units) if they are required to go
shopping for condominiums again. Certainly, the current state of the Lower Mainland

real estate market is not for the faint of heart.

[102] There is no doubt that some sympathy is in order for the purchasers in these
circumstances, even assuming that the contracts remained valid and enforceable to
the end. However, those circumstances are not unusual in the sense of pre-sale
purchasers not getting their promised unit when a developer fails and the creditors
are required to step in to finish the development and sell it and thereafter, distribute

the proceeds.

[103] I also consider that the purchasers are no doubt correct when they say that
the mortgagees would likely be seeking to complete the pre-sale agreements if the
market had gone down. The Kaur Group argues that, if the market had fallen, the
mortgagees would have been supporting these sales, to the detriment of the

purchasers. However, if a receiver is appointed, s. 16 of REDMA dictates that a new
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disclosure statement must be filed, in which case any purchaser would have the

option of rescinding the contract to avoid completion.

[104] The Purchasers Knew the Risks. It is obvious that the mortgagees took risks

in advancing the funds to 098. Of course, the taking of security against the

Development was meant to ameliorate those risks.

[105] However, there was also some risk inherent in the pre-sale contracts. The
disclosure statements alerted the purchasers to the fact that financing had been

arranged and was secured against title to the Development. Further, the pre-sale
contracts expressly provided that the purchasers were only obtaining contractual

rights and not any interest in lands until the time of completion.

[106] In addition, the purchasers were told in section 7.2(f) of the disclosure
statement that, “if [098] fails to complete the sale”, they would be paid their deposit

monies together with accrued interest.

[107] Accordingly, while the pre-sale purchasers enjoyed a potential upside in the
event of an increase in real estate values between the date of the purchase
agreement and completion, they also bore the risk that the developer would be
unable to complete the contract. In this case, section 1.5(2) of the amended March
2015 disclosure statement expressly disclosed that Mr. Chandler had been issued
cease marketing orders by the Superintendent in 2006 and 2007, a fact that would
have highlighted the potential risk in this case.

[108] Purchasers Will Recover Deposits. All of the purchasers under the pre-sale

contracts have a deposit currently held in trust. There is no dispute that the
purchasers are entitled to the return of their deposits with interest and no dispute
that they will be paid those amounts. As stated in Firm Capital at para. 34, the

purchasers will not suffer any financial loss in that respect.

[109] As mentioned above, two of the purchasers have expended their own funds in
making certain improvements to their proposed units. | do not consider this to be of

great significance. These funds were paid to 098 before the closing and in doing so,
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the purchasers took the risk that the contracts might not close: Firm Capital at
paras. 37-38.

[110] Purchasers’ Claims against 098. If the pre-sale contracts are valid and

enforceable, the purchasers may have a damage claim against 098 for any losses
suffered as a result of sales not completing. As in similar cases, the purchasers are
free to bring a claim for damages against 098 if such a claim exists: Re Urbancorp,
2017 ONSC 2356 at para. 6; Royal Bank of Canada v. Melvax Properties Inc., 2011
ABQB 167 at para. 6.

[111] I note that section 7.2(f) of the disclosure statement provides that, if 098 fails
to complete and the deposit is repaid, “the Purchaser shall have no further claims
against [098]”. This section may affect any such claim but | would hasten to add that
| am not making any determination as to the enforceability of the above restriction.

[112] | appreciate that, if such a claim exists, this is likely only a hollow remedy,
given the status of the receivership; however, this is the remedy the purchasers
bargained for under their contracts. Even assuming they had equitable rights against
the land, the purchasers were fully aware, or should have been aware through the
disclosure statements provided to them, that prior legal rights against the
Development may trump that interest. The fact that damages, if awarded, may not

be recovered from an insolvent developer cannot affect that result.

[113] Good Faith. The Receiver and many purchasers also argue that the
“organizing principle” of good faith applies, as discussed in Bhasin v. Hrynew, 2014
SCC 71. They argue that 098 owed the pre-sale purchasers a duty of good faith in
the performance of its contractual obligations.

[114] The Receiver states that there are many indications that 098 did not have an
intention to treat the 40 pre-sale contracts as being at an end. Contrary indications
are said to be that 098 “re-sold” some of the units and that 098 allowed the

completion date to pass while electing not to complete.
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[115] The Receiver concludes that, since 098 failed to complete the sale of the 40
pre-sale contracts, while continuing to hold onto those deposits, and then sold some
of the very same units to other purchasers without advising the first purchasers,
098’s actions “cannot be described as acting in good faith”.

[116] Many of the participants on this application have levelled accusations against
098 concerning the conduct of its business over the course of this development. One
purchaser alleged that they had been “strung along” by 098 as to why delays in
closing were happening. Both the Kaur Group and the secured creditors have
alleged that 098 improperly diverted funds advanced to 098 that were meant to be
used to complete the Development. 098 denies all of these allegations. As for the
Receiver’s point above, 098 offers up explanations as to why the units were sold
more than once; in addition, Mr. Dhaliwal’s evidence is that 098 was making serious

efforts right until the receivership to complete the sales.

[117] None of these issues are before me for determination. | would hasten to add
that, even if 098 was acting otherwise than in good faith under the pre-sale
contracts, that does not mean that the secured creditors who wish to benefit from
their security were similarly acting in bad faith. It remains the case that the
competing equities here are as between the pre-sale purchasers and the

mortgagees; not the pre-sale purchasers and 098.

[118] Finally, in CareVest, Justice Pitfield affirmed that insolvency, the reasons for
it, and the financial results flowing from it are independent of any concerns affecting
the specific performance of land: para. 15. Further, as the court stated in

Romspen/Horseshoe:

[30] ... as a matter of law, | do not see any support in the decision in Royal
Bank of Canada v. Penex Metropolis Ltd. for the proposition that the cause of
a receivership is an equitable consideration on its own.

[32] ... The facts giving rise to the receivership, and any issue of causation
of the receivership, as between the debtor and any applicant for the
receivership are, on their own, irrelevant for any judicial determination as to
whether a receiver should be granted the authority to disclaim a contract with
a third party.
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[119] Accordingly, “good faith” issues such as have been raised by many of the

purchasers are irrelevant to the exercise before this Court.

[120] Public Policy. Some of the pre-sale purchasers argued that the Court’s
consideration of the equities should include public policy factors.

[121] These arguments are grounded in REDMA, which unquestionably is
consumer protection legislation: Pinto v. Revelstoke Mountain Resort Limited
Partnership, 2011 BCCA 210 at para. 17. However, there is nothing in REDMA that
addresses either of the issues before me (the disclaimer issue or the contract validity
issue). As was stated a number of times on this application, the protection afforded
to the pre-sale purchasers under REDMA was to allow them to rescind the pre-sale
contracts in certain circumstances; otherwise, no other legislative protection is

afforded to the purchasers.

[122] In this case, the Court must consider the equities as between private parties.
The fact that the purchasers have not availed themselves of their REDMA remedy
does not mean that they enjoy any consideration here based on public policy. Any
further protections for this cohort of purchasers must come from the Legislature,
rather than this Court. | do not see that public policy arguments apply here in what is

essentially a priority contest between these two camps.

[123] Winner and Losers. First, let me state the obvious — there are no winners in

these circumstances. The failure of the Development will affect most, if not all, of the
stakeholders. | acknowledge here that, while there are principally financial
consequences, other perhaps more ephemeral consequences will be felt by others,

particularly the pre-sale purchasers.

[124] Many counsel referred to the concept of “reaping the benefit” of the increase

in value of the units, and more particularly, who should do the “reaping”.

[125] However, both camps rely on contractual obligations of 098. The purchasers
were promised their units. The mortgagees were promised to be repaid with interest

and that, if default occurred, payment would be secured against the Development. In
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those circumstances, the focus is simply on recovery of the asset or the value of the
asset — not obtaining any “benefit”. In that event, | reject the argument of the
purchasers that allowing a disclaimer would result in a “windfall” to the mortgagees.

They seek exactly what they are entitled to under their mortgages and nothing more.

[126] As of February 2018, the amounts owing to the first and second mortgagees
was approximately $44 million and accruing at approximately $450,000 per month.
The amount owed to 625, the third mortgagee, is in excess of $7 million. Even
assuming a sale of all units at the increased price confirmed in the appraisal, there
will be a shortfall to the secured creditors. As noted by 625, its position is particularly

vulnerable given its ranking.

[127] Some of the purchasers submit that the mortgagees were able to do due
diligence and negotiate their contracts to better protect themselves. The lenders are
said to be in a better position to “bear the loss”. That might be the case, but there is
nothing unusual about the mortgages or the pre-sale contracts. Any failure to repay
the lenders will be a real monetary loss, unlike the purchasers’ “loss” of their ability
to obtain the units, which is a loss of opportunity rather than a monetary loss. The
purchasers will recover their deposit monies with interest so they will not be “out of

pocket” any monies under the pre-sale contract.

[128] It is also important to note that the Development’s continued progression
toward completion has been due solely to Forjay’s funding of the Receiver's
borrowings. Those are estimated to be $1.3 million at the end of the day. As of the
hearing, approximately $683,000 had been advanced. Mr. Mercier understandably
objects to the pre-sale purchasers compelling sales at less than fair market value
when the Receiver has been able to complete those units only after the advance of
further monies by Forjay. It bears noting that these further advances have only

served to increase the risk of recovery under RMIC and Forjay’s mortgages.

[129] One purchaser also suggested that the mortgagees have other means of
recovery at their disposal to shore up any shortfall, unlike the purchasers. He

referred to Mr. Chandler’s guarantee. He also referred to possible tracing remedies
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arising from allegations that 098 improperly diverted monies from the Development
to other entities. Forjay has recently filed such an action, which is being vigorously
defended.

[130] In my view, it is not appropriate for the Court to rely on such a speculative
matter, particularly where it is virtually impossible to assess the likelihood of

success. It may be that the mortgagees recover nothing in that further litigation.

[131] Summary. Having balanced all of the above considerations, | am satisfied that
the equities in favour of the pre-sale purchasers do not justify overriding the
mortgagees’ legal priority and giving the purchasers a preference that they would not

otherwise enjoy.

SUMMARY AND CONCLUSION

[132] The Receiver is directed to disclaim the 40 pre-sale contracts that are the
subject of this application. Further, the Receiver is directed to take immediate steps
to remarket and sell these 40 units as soon as possible, subject to legal

requirements, and subject to court order.

[133] | have great sympathy for the position of the pre-sale purchasers who have
become embroiled in this litigation and who have now potentially lost the ability to
obtain what they hoped would be their homes. Mr. Nied, 625’s counsel, has
suggested that one way to somewhat ameliorate the position of the pre-sale
purchasers is for the Receiver to allow them a right of first refusal in respect of their

units. This seems a reasonable proposal and one | would adopt.

[134] Accordingly, the Receiver is directed to fashion a process that would allow the
40 pre-sale purchasers a right of first refusal within the future marketing plan,
provided that such right is exercised within a reasonable time so as not to unduly

delay matters any further.

“Fitzpatrick J.”
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Summary:

The appellants entered pre-purchase agreements to buy units in a strata
development which subsequently went into receivership. They now appeal an order
directing the receiver to disclaim the contracts. Held: appeal dismissed. The judge’s
discretionary decision is entitled to deference; no errors in principle were made, nor
was the evidence misconceived.

[1] FENLON J.A.: The appellants in this case all entered into pre-purchase
agreements for homes in a strata development. The developer, it appears,
mismanaged the funds advanced to him, failed to complete the project, and was put
into receivership. That has caused significant and real hardship to the appellants,
which we acknowledge. But, as stated during the hearing, we are a court of error.
Our task is to look at the judge’s decision and her reasons for exercising her
discretion to order the receiver to disclaim the contracts, and to ask whether she
erred in principle or fundamentally misconceived the evidence, or made any
palpable and overriding errors in relation to the facts or reasons that would justify

appellate intervention.

[2] | have considered all of the written and oral submissions but | find no such
error. To the contrary, the judge’s reasons were careful and thorough, addressing all
of the issues raised before her. With respect to the appellants’ fresh evidence
applications, in my view they do not meet the test for the admission of fresh
evidence set out in Palmer v. The Queen, [1980] 1 S.C.R. 759. | consider that even
if the evidence were to be admitted it would not have affected the outcome in any

event.

[3] Finally, I turn to the application to strike portions of the Tomicas’ factum. |
would decline to make that order. Nor would | find it necessary to add the Tomicas to
the appeal as appellants in circumstances in which the order does not apply to them.
We have, however, considered the Tomicas’ arguments as they were effectively
made in support of the appellants’ position on appeal.

[4] | would, accordingly, dismiss the appeal.
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[5] HARRIS J.A.: | agree.
[6] FISHER J.A.: | agree.

[7] HARRIS J.A.: The appeal is dismissed. The motions to adduce fresh
evidence are dismissed. The order with respect to the status of the Tomicas is as set

out in the reasons of Madam Justice Fenlon.

“The Honourable Madam Justice Fenlon”
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Courtcliffe Parks Limted et al. v. Ham|lton Wentworth
Credit Union Limted, in liquidation et al.

[ ndexed as: Ham I ton Wentworth Credit
Union Ltd. v. Courtcliffe Parks Ltd.]

23 O R (3d) 781
[1995] O J. No. 1482
Nos. B117/92 and 92- CQ 20023

Ontario Court (Ceneral Division),
R A Blair J.
May 30, 1995

Muni ci pal law -- Tax sale -- Miunicipality requiring | eave to
proceed with tax sale where | and bei ng managed by court -
appoi nted receiver -- Court in granting | eave w thout
jurisdiction to vary statutory schene for sale -- Minicipal
Act, RS . O 1990, c. M45, s. 382 -- Minicipal Tax Sal es Act,
R S. O 1990, c. M 60.

Muni ci pal law -- Tax sale -- Miunicipality's claimfor taxes
having priority to court-appointed receiver's claimfor fees
and di sbursenents -- Minicipal Act, RS O 1990, c. M45, s.
382 -- Municipal Tax Sales Act, R S. O 1990, c. M 60.

Debtor and creditor -- Receivers -- Minicipality's claimfor
taxes having priority to court-appointed receiver's claimfor
fees and di sbursenents -- Municipal Act, RS O 1990, c. M 45,
s. 382 -- Municipal Tax Sales Act, R S. O 1990, c. M 60.

By court order dated May 5, 1992, D& T Inc. (the "Receiver")
was appoi nted recei ver and nmanager of C Ltd., whose only asset
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was a trailer park located in the Town of Flanborough. At the
time of the receivership, the trailer park, which did not
conply with nunicipal zoning, was a health, safety and

envi ronnental hazard. It was occupied by tenants, who, for the
nost part, did not pay their rent. The Receiver expended
considerable tinme and noney to attenpt to solve these probl ens.
At the tinme of the receivership, there were al so nmunicipal tax
arrears totalling $255,797.97. Apart froma m nor paynent, the
Recei ver did not pay nunicipal taxes, and, by the spring of
1995, the tax arrears exceeded $550,000, a sumgreater than the
apprai sed value of the trailer park.

To coll ect the outstanding taxes, the Town sought to sell or
becone owner of the property under the Muinicipal Tax Sal es Act,
but the Receiver took the position that the Town was precl uded
fromthis course because the 1992 court order prohibited
proceedings in respect of C Ltd.'s assets without |eave of the
court. The Receiver also took the position that, should the
court grant |leave to the Town, it should only do so on
different terns than would apply under the Minicipal Tax Sal es
Act .

The Town noved for an order that it could proceed to sell the
property. The Receiver noved for an order approving paynent of
its fees and di sbursenents and for a declaration that these
suns had priority to the paynent of the municipal taxes.

Hel d, the Town's notion should be granted; the Receiver's
nmoti on shoul d be di sm ssed.

Under its inherent jurisdiction or under its statutory
jurisdiction respecting the appoi ntnent of receivers under the
Courts of Justice Act, R S. O 1990, c. C. 43, the court has
jurisdiction to require that | eave be obtained before steps are
taken that will affect the assets being adm ni stered under a
receivership. This jurisdiction was necessary to preserve the
integrity of the court's adm nistration and supervision of the
recei vership process. Therefore, the Town required | eave before
proceedi ng under the Minicipal Tax Sal es Act. Leave to commence
proceedi ngs shoul d be granted unless there is no foundation for
the claimor the action is frivolous or vexatious, but it
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shoul d not be granted perfunctorily and only after a careful
exam nation of the |legal factual issues. Here, the Town was
seeking to pursue a statutory renedy, and | eave shoul d be
granted. Wiile the court has jurisdiction to require that |eave
be granted, it did not follow that there was jurisdiction to

i npose ternms of sale different fromthose provided under the
Muni ci pal Tax Sales Act. Indeed, the court did not have
authority to interfere with the statutorily prescri bed
procedure, which set out a conplete and nandat ory code.

The court also did not have jurisdiction to declare the
Receiver's fees and di sbursenments to be entitled to priority
over the Town's claimfor taxes. The Town had statutory
authority to collect taxes under s. 382 of the Muinicipal Act.
The statutory provisions precluded the court from awarding a
recei ver and manager priority over the Town's claimfor
property taxes. Section 382 of the Mnicipal Act provided a
special lien in favour of a nmunicipality for realty taxes due
in priority to all other claimnts, except for the Crown. The
Receiver was a claimant within the neaning of that section, and
the section applied regardl ess of whether the receiver's fees
and di sbursenents were incurred for the necessary preservation
or inprovenent or realization of the property on behalf of al
creditors. Further, if there was jurisdiction to vary the terns
of sale, it was not appropriate to exercise the jurisdiction in
this case, save for expenses incurred before an appraisal of
the property revealed its worth. A receiver's efforts nust have
regard to the commercial realities of the circunstances and the
reasonabl e expected recovery fromthe assets of the
recei vership.
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John M Hovland, for plaintiff, HamIlton Wentworth Credit
Union Ltd., in liquidation.

R A BLAIRJ.: --

A. FACTS

Backgr ound

These proceedings involve two notions arising in the context
of a receivership.

The receivership of Courtcliffe Parks Limted has been a
particularly tortured, difficult, and expensive process. In
this instance, the notions are brought to resolve the conpeting
interests of the receiver, on the one hand, and the Corporation
of the Town of Fl anborough, on the other hand. The receiver
seeks protection for its fees and di sbursenents incurred during
the course of the receivership. The municipality seeks to
pursue its remedies for the collection of outstanding realty
t axes.

Atrailer park, known as "Courtcliffe Park", in the Town of

Fl anborough, is the only asset of the debtor conpany; and thus,
the only possible source of funds for either of these purposes
is the sale of the trailer park, which is currently being
operated and nai ntai ned by the receiver and on which 116 nobil e
homes -- nost of which are occupied on a year-round nature

-- are |l ocated.

Courtcliffe Parks Limted has been in receivership since an
order of this court nmade on May 5, 1992 to that effect.
Deloitte & Touche Inc. (the "receiver") was appointed receiver
and manager of all of its property, assets and undertaking. At
the tinme of the original order, Courtcliffe Park -- which does
not conply with nunicipal by-laws and zoning regul ations -- was
home for a group of nobile home tenants who were not, for the
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nmost part, paying their rent; and it was plagued by extensive
safety hazards and operating deficiencies. Significant costs
and expenditures were required to rectify serious electrical,
envi ronnental and heal th probl ens -dangerous and i nproper hydro
connections, sewage hazards and gar bage di sposal

inefficiencies, and an unsafe water supply, to nane sone.

In May 1992, the receiver took imediate steps to satisfy
urgent safety requirenents, and in its first report, filed on
June 10, 1992, recommended that the operations of Courtcliffe
Par k be wound down and that all tenants be ordered to provide
vacant possession by October 31, 1992. Authority to do so was
granted. There ensued very contentious proceedi ngs regarding
the collection of rental arrears and the term nation of the
tenancies. The date for delivering vacant possessi on was
extended. The receiver's efforts to collect rents and to
mai ntai n the property conti nued.

Inits third report, filed on March 15, 1993, the receiver
presented a plan for the sale of the park, which was approved
by order dated April 16, 1993. Appraisals were to be obtained,
as part of the plan for sale, on both an "as is-where is"
basis, and on the basis that all necessary rezoni ng and
approval s were granted and received such that the trailer park
woul d be a | egal conform ng use. Such appraisals were obtained,
on June 7, 1993, from Jacob Ellen & Associates Inc. of
Ham [ ton. They indicated that the estimted market val ue, under
ei ther basis, was approxi mately $500, 000.

In addition to its efforts to deal with the tenants and to
mai ntai n the property, the receiver spent considerable tinme and
energy throughout 1993 in attenpting to obtain a rezoning
approval fromthe Town of Flanborough in order to facilitate
the sale of the park as a legally conformng trailer park. The
application for rezoning was rejected.

Moreover, the receiver's efforts to sell the property have
been simlarly unsuccessful. Only one offer has ever been
elicited. It was in the anount of $300, 000 and was not
accepted. According to its sixth report, dated August 15, 1994
and filed in connection with these notions, "the Receiver has
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not subsequently attenpted to sell the property and has
received little unsolicited interest”. |Indeed, the receiver
states (at p. 22 of the sixth report):

Based on the foregoing considerations, and the uni que nature
of the devel opnent, it is uncertain if the Receiver would
receive an offer in excess of the appraised val ue of

$500, 000, regardl ess of whether the purchaser intended to
devel op the property as a year-round nobil e hone parKk.

Muni ci pal Taxes

At the tine of the initial receivership order, on May 5,

1992, Courtcliffe Park's municipal tax arrears, including
penalties and interest, totalled $255,729.97. Interest accrues
on the arrears at 15 per cent per annum | am advised that the
t axes anmount to approximately $120, 000 per year. Total arrears
as at Novenber 8, 1994 (the latest figures the court has been
gi ven) stand at $559, 773.51, in any event.

Sinple arithnetic indicates that municipal taxes al one exceed
t he apprai sed val ue of the property.

Apart froma m nor paynent of $2,832.72 on July 16, 1992, the
recei ver has nmade no paynents on account of nunicipal taxes;
nor has it made any arrangenents for paynents to be provided.
In the neantine, as M. Pinelli points out on behalf of the
muni ci pality, the receiver has nmade the foll ow ng paynents,
anong ot hers:

Uilities: $202, 430. 87

Legal Fees & Di sbursenents 83, 910. 79

Recei ver and Manager Fees & Di sbursenents 252,071. 25

Tot al $538, 412. 91
B. | SSUES

It is the failure to keep taxes current that has led to the
present predicanment. Two central issues have arisen
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(1) First, the municipality takes the position that
notw t hstandi ng the receivership proceedings, it is
entitled -- indeed, obliged -- to pursue its renedi es of
sale in order to collect its tax arrears under the
Muni ci pal Tax Sales Act, R S.O 1990, c. M60. The receiver
argues that the nmunicipality is barred fromtaking any such
steps by virtue of the "no proceedi ngs w thout |eave"
provi sion of the receivership order, and that if |eave is
granted it should only be granted upon terns of sale that
are broader than those set out in the Minicipal Tax Sal es
Act .

(2) A second issue also arises. The receiver submts that it is
entitled to paynent of its fees and di sbursenents, incurred
in the process of preserving the property for all creditors
-- including the municipality -- in priority to the paynent
of the municipality's taxes; and it seeks not only approval
of those fees and di sbursenents, but also a declaratory
order establishing such a priority.

C. LAW AND ANALYSI S

The Receivership Orders

By order dated May 5, 1992 -- and extended until trial, by
order dated May 15, 1992 -- Deloitte Touche Inc. was appointed
recei ver and manager of "the assets, property and undert aking
of Courtcliffe Parks Limted or under their control™
(collectively, the "assets"). In that capacity, Deloitte
Touche I nc. was enpowered to do the usual sorts of things that
court-appoi nted receivers and nmanagers are enpowered to do,

i ncl udi ng the power:

(a) to manage, operate and carry on the busi ness of
Courtcliffe Parks in all its phases what soever;

(c) to pay all debts of Courtcliffe Parks which [it] deens
necessary or advisable to properly operate, nmanage and
sell the business of Courtcliffe Parks and all such
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paynents to be all owed Deloitte Touche Inc. in passing
its accounts and shall forma charge on the Assets in
priority to the nortgage;

(f) to take possession of and control all property owned by
Courtcliffe Parks;

(g) to enter into an agreenent or agreenents for the sale
of the Assets in whole or in part subject to approval
of such sale by this Court;

(h) to deal with all tenants and public utilities of
Courtcliffe Parks; and,

(j) to take such other steps as [it] deens necessary or
desirable to preserve and protect and realize upon the
assets and manage and operate the busi ness of
Courtcliffe Parks.

The order al so contained the customary provision precluding
actions or proceedings in respect of the assets or against any
of the parties without |eave of the court. Paragraph 5 states:

5. This Court Orders that no action or other proceedings
(whet her through the courts, tribunals, or
ot herwi se) shall be taken or continued in respect of
the Assets, Courtcliffe Parks or Deloitte Touche Inc.
inrelation to Courtcliffe Parks w thout |eave of this
Court first being obtai ned upon seven days' notice
being made to Deloitte Touche Inc. and the parties to
t hese proceedi ngs.

| s Leave Required?
The municipality argues that | eave is not necessary and that

para. 5 can have no bearing upon the ability of the
muni ci pality to pursue its tax arrears renedi es under the
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Muni ci pal Tax Sales Act. M. Pinelli submts on its behalf that
the court has no jurisdiction to abridge, or abrogate, the
statutory rights of a municipality under the Minicipal Tax
Sales Act or the Municipal Act, RS O 1990, ¢ M45, s. 382.

The issue is not free fromdifficulty. In general, however,
"where any third party has rights paranount to the receiver
and manager, such third party nust seek | eave of the court
before initiating or continuing proceedi ngs al ready taken":

Frank Bennett, Receiverships, (Toronto: Carswell, 1985), at p.
19.

| have concluded -- whatever nay be the effect of other
argunents relating to property tax arrears and the operation of
the statutory tax sales schene -- that the court has

jurisdiction to make an order such as that contained in para. 5
above whi ch enconpasses steps taken by a nmunicipality pursuant
to such a schene.

The purpose of a general receivership is to enhance and
facilitate the preservation and realization of the assets for
the benefit of all of the creditors, including secured
creditors: Robert F. Kowal Investments Ltd. v. Deeder Electric
Ltd. (1975), 9 OR (2d) 84 at p. 88, 59 D.L.R (3d) 492
(CA); Re Wnnml| Holidays Co. (1984), 10 D.L.R (4th) 572
(B.C.C A ) at pp. 579-80. The debtor's property conmes under
the adm ni stration and supervision of the court, through the
recei ver and manager, which is the agent of the court and not
of the creditors at whose instance it is appointed. This being
the case, the integrity of the receivership process requires
that the court performits role as supervisor in connection
w th what ever happens to the property that conmes under its
adm ni stration: see Bennett, supra, at pp. 110-11

Al'l of the assets, property and undertaking of the debtor

conme under its admnistration. They remain the property, assets
and undertaki ng of the debtor, notw thstanding the
receivership, until otherw se disposed of. They do not vest in
the receiver and manager, and they do not becone the property
of the municipality sinply because the |legislation creates a
statutory lien. The municipality remains the claimant of a
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statutory lien or charge, by virtue of s. 382 of the Minicipa
Act. The assets renmain under the aegis of the court's

adm nistration. An order requiring that |eave be obtai ned
before steps are taken that will affect the assets under that
admnistration is therefore, in ny view, within the
jurisdiction of the court, by virtue of its inherent
jurisdiction and by virtue of its statutory jurisdiction
respecting the appoi ntnent of receivers "where it appears to a
judge of the court to be just and convenient to do so": the
Courts of Justice Act, R S. O 1990, c. C. 43, as anended.

M. Pinelli submtted that | should read the wording of para.
5 of the order narrowy, and hold that it is not broad enough
inits |anguage to catch steps taken by a nunicipality
respecting tax arrears. The words "ot her proceedi ngs" have to
be read in context, the argunent goes, and should be read
together with the words they acconpany, such as "action"
"courts" and "tribunals" in para. 5 and "suits",

"adm ni strative hearings", "cases" and "actions in law' in
para. 4 of the order. The legal principle for this concept is
referred to as the ejusdemgeneris rule. | have little

difficulty in concluding, however, that the purpose of para. 5
of the receivership order is to preserve the integrity of the
court's role as supervisor over the realization and
preservation of the assets which have fallen within its
admnistration; and that its | anguage should be read broadly
with that objective in mnd

| recognize that in other cases, such as Re G eat West Life
Assurance Co., [1927] 3 WWR 302 (Man. K B.), the words
"ot her proceedi ng" have been interpreted to exclude extra-
judicial matters such as foreclosure of nortgages in the
land titles or registry offices. In that case Dysart J.
concl uded that the | anguage "action or other proceeding" did
not enconpass such steps. He was of the view that "other
proceedi ng" must nmean "sone process or step in a natter to be
brought before, or pending in, this Court" (p. 303). It is
clear fromthe wording of para. 5 of the May 5, 1992
recei vership order that it is intended to be broader than the
nore restrictive "action or other proceedi ng" because it
provi des that "no action or other proceedi ngs (whether through
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the courts, tribunals or otherwi se) shall be taken in respect
of the Assets" without |leave. To ny mnd, this |anguage is
anple to catch "a process or step in a matter"” which is taken
"ot herw se" than through the courts or an admnistrative
tribunal, "in respect of" the sale of the Courtcliffe Park
assets for tax arrears.

The Test for Leave, and its Paranmeters

It has been held that | eave to comence proceedings wth
respect to receivership assets is to be granted unless there is
no foundation for the claimor the action is frivol ous or
vexatious. At the sanme tinme, however, the granting of |eave is
not to be dealt with on a perfunctory basis or given in a carte
bl anche manner; it calls for a careful exam nation of the |egal
and factual issues: see Third Ceneration Realty Ltd. v. Tw gg
Hol di ngs Ltd. (1992), 9 CP.C. (3d) 387 (Ont. Gen Div.).

When what is sought is | eave to pursue a renmedy which wl|
have a significant inpact upon the very assets which formthe
subject matter of the receivership, the foregoing caveats
regarding the granting of |eave apply with particul ar vigour,
inny view Here, of course, the remedy sought will result in
the disposition of the only asset which is available to satisfy
either the clainms of creditors or the claimof the receiver for
recovery of its fees and di sbursenents.

Nonet hel ess, what the nmunicipality seeksto do is to pursue a
remedy which is clearly given to it by statute. At whatever
| evel the onus is pitched, it seens to nme that the nunicipality
has net it, and, accordingly, that |eave nust be granted.

The question remains, however, whether it should be granted
upon ternms of sale different fromthose set out in the
Muni ci pal Tax Sales Act, and, if so, on what terns. This, in
turn, raises an additional -- and prelimnary -- question,
namel y, whether the court has any discretion, in circunstances
such as these, to inpose, as a termof granting | eave, a sale
mechani smdifferent than that nmandated by the Act.

Does the Court have Jurisdiction to |Inpose Terns of Sale
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Different fromthose Set Qut in the Minicipal Tax Sal es Act?

It does not follow that sinply because the municipality nust
seek | eave to pursue its renedi es under the Minicipal Tax Sal es
Act, the court has jurisdiction to inpose terns of sale
different fromthose set out in the Act as a part of the
process of granting |leave. The two matters are different, and
rai se different considerations, in nmy view

The court's power to require | eave to be obtained relates to
its supervisory and adm nistrative jurisdiction over the

recei vership process and i s necessary to preserve the integrity
of that process. The proceedings with respect to which | eave is
granted stand on their own feet, however; and, if the statutory
remedy being pursued by the nunicipality carries with it a
mandat ory procedure prescribed by statute, the court has no
authority to interfere with that statutorily prescribed renedy
and procedure.

That is precisely the case with the provisions of the
Muni ci pal Tax Sales Act, it seens to ne. Failure by a property
owner or tenant to pay property taxes starts a clock ticking
under those provisions. If that clock is not stopped, it
triggers the operation of a taxpaying tinme bonb which, with one
exception, can only be diffused by paynent of the anounts ow ng
to the municipality or by negotiating an extension agreenent
with the nmunicipality for making such paynent.

The Tax Sal e Schene under the Minicipal Tax Sal es Act

The scheme, as set out in ss. 1, 3, 4, 5 8, 9 and 10 of the
Muni ci pal Tax Sales Act, is as follows.

Where tax arrears with respect to inproved land in a
muni ci pality remain ow ng for nore than three years, the
treasurer of the nunicipality may register a tax arrears
certificate against "the title to the land with respect to
which the tax arrears are owm ng". Notice of registration is
given to the assessed owner of the |land, the assessed tenants
in occupation of the land, and to persons appearing on the
register of title to have an interest in the |land. Before the
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expiry of one year follow ng the registration of the tax
arrears certificate, any person may have the certificate
cancel | ed upon paynent of what is defined in the Act as the
"cancel lation price", that is, upon paynent of al

out st andi ng taxes together with any outstanding penalties and
interest and the nunicipality's reasonable costs of collection.
| f the cancellation price is not paid, however, "the |and shal
be sold or vested in the nunicipality in accordance with
section 9 [of the Act]" (s. 5).

There exists one possibility for avoiding a sale if the
cancel lation price is not paid. Section 8 provides that the
muni ci pality may authorize an extension agreenent with the
owner of the land, extending the tinme for paynent on certain
terms. That authorization, however, nust be in the formof a
by-law "passed after the registration of the tax arrears
certificate and before the expiry of the one-year period"
menti oned above. Nothing in the statute permts the
aut hori zation of an extension agreenent after the one-year
peri od has expired.

Were, at the end of the one-year period, the cancellation
price has not been paid and there is no subsisting extension
agreenent, s. 9(2) of the Act states clearly that "the | and
shal|l be offered for public sale by public auction or public
tender" (enphasis added).

R R O 1990, Reg. 824, promul gated pursuant to s. 18 of the
Act, sets out the Minicipal Tax Sal es Rules for such sales.

|f there is no successful purchaser, the |and vests in the
muni ci pality. Section 9(11) provides that the treasurer is not
bound to inquire into or formany opinion of the value of the
| and before conducting the sale, nor is he or she under any
duty to obtain the highest or best price.

Wil e, under s. 12(6) of the Act, there is sonme residual
discretion in the treasurer of a municipality -- the one
"exception" referred to above -- to halt proceedi ngs by
regi stering a cancellation certificate if, in his or her
opinion, it is not in the financial interest of the
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muni ci pality to continue or it is not practical or desirable to
conti nue because of sone neglect, error or omssion, there is
nothing in the statute which permts the court to intervene in
such a fashion

Finally, s. 10 dictates the way in which the sal e proceeds
are to be applied. They shall be applied:

(a) firstly, to pay the cancellation price;

(b) secondly, to pay all persons, other than the owner, having
an interest in the land according to their priority at |aw,
and,

(c) thirdly, to pay the owner.

In my view, these provisions set out a conplete statutory
code of procedure respecting the sale of |lands for the recovery
of municipal tax arrears, and for the disposition of the
proceeds from such sales. | see no reason to read the mandatory
"shall" found in the various foregoing provisions to read
the perm ssive "may". Section 29(2) of the Interpretation Act,
RS O 1990, c. 1.11, as anended, states that the word "shall"
is to be construed in the inperative, and while there are
ci rcunstances in which the word may be given a different
connotation, the court should assune that the | egislature, when
it uses "shall", intends the provision to be inperative, unless
such an interpretation would be inconsistent wth the context
or render the clause in question irrational or neaningless: see
Public Finance Corp. v. Edwards Garage Ltd. (1957), 22 WWR
312 (Alta. S.C).

There is nothing in the context of the Minicipal Tax Sal es
Act which would require such a reinterpretation of the word
"shall". Municipalities nust fund their operations and
activities on behalf of the public fromthe public purse. The

| egislature has clearly directed themto do so, in part at

| east, by collecting the taxes due to them (thus, incidentally,
reduci ng the anmount of funding that nust be directed to the
muni ci palities from provincial sources), and has put in place a
strict reginme for doing so.
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The court, in ny opinion, has no authority to interfere with
or to alter that statutory scheme or to inpose a different
reginme for the application of proceeds. To do so would be to
anend the legislation. That is not the court's function: see,
for exanple, Standard Trust Co. v. Lindsay Hol dings Ltd.
(1994), 15 CE. L.R (N S.) 165 at pp. 172-73, 100 B.C.L.R
(2d) 378 (S.C).

Accordingly, in ny view, the court has no jurisdiction in
these circunstances to inpose terns of sale different from
those set out in the Minicipal Tax Sales Act as a condition of
granting | eave to proceed.

Recei ver's Fees and Di sbursenents

It would seemto follow fromthe foregoing that there is no
di scretion in the court to declare the receiver's claimfor
fees and di sbursenents to be entitled to priority over the
muni ci pality's claimfor taxes.

This viewis fortified by the provisions of s. 382 of the
Muni ci pal Act. Wiile the sections of the Minicipal Tax Sal es
Act, referred to above, set out the nmethod of enforcenent and
the statutory schene for application of the proceeds of sale,
it is s. 382 of the Minicipal Act which provides the statutory
source of a nunicipality's authority to collect realty taxes
and to enforce collection against the land in question. Section
382 states:

382. The taxes due upon any |land with costs may be
recovered with interest as a debt due to the nmunicipality
fromthe owner or tenant originally assessed therefor and
from any subsequent owner of the whole or any part thereof,
savi ng that person's recourse agai nst any other person, and
are a special lien on the land in priority to every claim
privilege, lien or encunbrance of everyperson except the
Crown, and the lien and its priority are not |ost or inpaired
by any negl ect, om ssion or error of the municipality or of
any agent or officer, or by want of registration.
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Do these statutory provisions in the Minicipal Act and the
Muni ci pal Tax Sal es Act preclude a court from awardi ng a
recei ver and manager a type of "super priority" over the clains
of a municipality for property taxes, in appropriate
circunstances? In nmy view, they do. A brief review of the
princi ples surrounding the renuneration of a receiver and
manager may be hel pful to place this decision in context,
however .

In Ontario, the basic principles applying to the recovery of
fees and di sbursenents by a receiver and nanager were restated
by Houl den J. A in Kowal Investnents Ltd. v. Deeder Electric
Ltd., supra, at pp. 87-92. A receiver and manager nust | ook to
the assets under its control for recovery of fees and for
rei nbursenent of its charges and expenses. In the absence of an
indemmity agreenent to that effect, it cannot | ook to the
secured creditor at whose instance it was appointed, or to
other creditors for paynent; and, of course, the court has no
funds to provide for paynent. Mreover, the ability to recover
is generally confined to the equity in those assets. |In order
to protect receivers and nmanagers, however, and to ensure that
they are fairly remunerated for their efforts -- and in order
to ensure that there will be people willing to undertake the
i nportant task of acting as receiver and nmanager -- there are
certain exceptions to the qualification that recovery is
generally limted to the equity in the assets which are the
subj ect of the receivership. Anongst these exceptions are the
follow ng three

1. If a receiver has been appointed at the request, or with the
consent or approval, of the holders of security, the
receiver will be given priority over the security-hol der.

2. |If a receiver has been appointed to preserve and realize
assets for the benefit of all interested parties, including
secured creditors, the receiver will be given priority over
the secured creditors for charges and expenses properly
incurred by him and,

3. If the receiver has expended noney for the necessary
preservation or inprovenent of the property, it may be
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given priority for such expenditures over secured
creditors.

See also Braid Builders Supply & Fuel Ltd. v. Genevieve
Mortgage Corp. (1972), 17 CB.R (N. S.) 305 29 D.L.R (3d) 373
(Man. C. A ); Ooberman v. Mannahugh Hotels Ltd. (1980), 34

CB.R (NS.) 181, 4 Man. R (2d) 312 (QB.); Credit Foncier
Franco- Canadi en v. Ednonton Airport Hotel Co. (1966), 55 WWR
734 (Alta. T.D.), affirnmed (1966), 56 WWR 623n (Alta. C.A).

Thus, while the claimof a receiver and manager for fees and
di sbursenments will normally be confined to the equity in the
assets in question, there are circunstances in which those fees
and di sbursenents may be ordered paid in priority to secured
creditors where the assets are insufficient to cover al
liabilities. It has even been held that the court may order the
fees and di sbursenents of a receiver and nmanager to be paid out
of trust funds held by the debtor in circunstances governed by
statute, where the trust funds were being adm nistered by the
debt or and where recovery on behalf of the beneficiaries was a
mai n reason for the appointnent of the receiver and nmanager:
Ontario Securities Comm ssion v. Consortium Construction |Inc.
(1992), 9 OR (2d) 385 at pp. 389 and p. 398, 14 C.B.R
(3d) 6 (CA).

I n none of the foregoing cases, however -- and in none that
my own research reveals -- has a receiver and manager been
granted priority over municipal realty taxes, although in
numer ous i nstances such priority has been given over secured
creditors. The reason, | conclude, is because the statutory
schene in place forbids it.

Section 382 of the Municipal Act is quite clear:

382. The taxes due upon any land . . . are a special lien
on the land in priority to every claim privilege, lien or
encunbrance of every person except the Crown .

(Enmphasi s added)

M . Thi bodeau argued that the receiver is not a "person”
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within the nmeani ng of that section and, consequently, that the
provi sions can have no application to preclude the court from
awarding priority to the receiver's fees and di sbursenments. |
cannot accept this argunent. Nothing in the rel evant statutes
excl udes a receiver and manager as a "person" for these
purposes. In fact, only the Crown is excluded: expressio unius,
exclusio alterius. Mreover, the receiver is a corporate entity
and thus a "person” as defined by the Interpretation Act, s.
29(1). "Person", in ny view, is sinply the generic word used by
the legislature to describe those making clai nms agai nst the

| and, of whatever type or origin. What s. 382 provides for is a
special lien in fayour of a nmunicipality for realty taxes due,
in priority to all other claimnts, except for the Crown. The
receiver is clearly in the category of claimnt, and
fallseasily into what is contenplated by the | anguage of the
section. Tortuous argunents about whether or not it is a
"person” are unnecessary.

One note in passing may be hel pful to support this
interpretation. In this matter, the only receivership asset of
note is the land conprising the Courtcliffe Parks trailer park.
The evidence indicates it is unlikely that the land wll be
sold for nore than the nunicipal tax "cancellation price". If
it were to be the case that it did, however, one woul d expect
the receiver to beasserting a claimto be second in line for
the application of the proceeds under s. 10 of the Minici pal
Tax Sales Act. To do so, it would have to be "a person" other
than the owner having an interest in the |and. Wuld the
recei ver accede to an argunment in such circunstances that it
was not entitled to recover fromthe excess proceeds over and
above the realty taxes, because it was not a "person" as
contenplated by the Act? It seens unlikely to nme that it would
do so.

Accordingly, | amof the opinion that the statutory schene
enacted through the Minicipal Act and the Minicipal Tax Sal es
Act for the inposition and collection of municipal property
taxes precludes an order granting a receiver and manager
priority over the nunicipality for the receiver and manager's
fees and di sbursenents, regardless of whether those fees and
di sbursenents were incurred for the necessary preservation or
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i nprovenent and realization of the property on behalf of al
creditors.

Wil e this approach denies a receiver and manager a "super
priority" with respect to nmunicipal property taxes, it does
not, in ny view, alter what has traditionally been the case
-- and the understanding in the industry -- concerning the
paynment of such taxes. Such taxes have traditionally been
considered to be part of the "necessary costs of preservation”
to be made by a receiver and nmanager. As M. Justice Houl den
poi nted out in Kowal I|Investnents v. Deeder Electric, supra, at
pp. 91-92, a receiver and nmanager is generally given priority
over security-holders for such paynents. He cited the foll ow ng
passage fromthe judgnment of Janes L.J. in Regent's Canal
| ronworks Co., Ex p. Gissell (1875), 3 Ch. D. 411 (C A ) (at
p. 427):

The only costs for the preservation of the property would be
such things as have been stated, the repairing of the
property, paying rates and taxes, which would be necessary to
prevent any forfeiture, or putting a person in to take care
of the property.

(Enmphasi s added)

Di scretion

| should add, before concluding, that if | amin error in
arriving at the foregoing conclusions, and there is sone
di scretion in the court to grant the receiver priority over the
muni ci pality for its fees and di sbursenents, | would not have
granted such an order in any event, in the circunstances of
this case, except to alimted extent. I would have been
prepared to grant the receiver priority only to the extent of
its fees and di sbursenents (including its costs for the
"necessary preservation and i nprovenent” of the property)
incurred before the Jacob Ellen & Associates Inc. appraisals
obtained in June 1993.

There is no doubt that when the receiver was appointed
i mredi at e enmergency neasures were required to place the trailer
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park in a position where it did not pose a hazard to the health
and safety of its existing occupants. Mbreover, it was
reasonable, in nmy view, for the receiver to determne to w nd
down the operations of Courtcliffe Park and to put it in a
position to be sold. Carrying out these functions turned out to
involve a great deal of tinme, effort and expense, and the
participation in a nunber of court proceedings.

In his affidavit filed in support of the receiver's notion,
Bruce K. Robertson, who is the file nanager of the
recei vershi p, deposes:

| unequivocally state to this Court that the tinme and
di sbursenents spent by the Receiver and its |egal counse
relates [sic] al nbost exclusively to the maintenance,
managenent, preservation and preparation of the subject
property of Courtcliffe Parks Limted situated in the Town of
Carlisle being carried on as a trailer park. The requirenents
upon the Receiver in this receivership havebeen extensive and
extrenely time consumng in view of the nature of the
recei vership, the attacks that have been nmade by supposed
interested parties on the receivership and the requirenents
whi ch have been trenmendous with respect to dealing with each
and every individual tenant of the Courtcliffe Parks
property. As can be determ ned fromthe previous five reports
filed by the Receiver and the approxi mate ni ne previous court
appearances, the material for which was all prepared by the
Receiver and its counsel to protect, preserve, maintain and
prepare the subject property, the demand upon the Receiver's
time and that of its |egal counsel has been extensive,
conti nuous and expansi ve.

As the judge who has presided over the receivership, and been
the recipient of the materials referred to, | have no
hesitation in accepting what M. Robertson has said with
respect to the tinme and efforts of the receiver and its counsel
and the purposes of those endeavours. That is not the end of
the matter, however.

The receiver argues that it should be protected vis--vis the
muni ci pality's claimfor taxes because the fees it has earned
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and the noneys it has expended have been incurred (i) to
preserve and realize the assets for the benefit of all the
creditors, including the nunicipality; and/or (ii) for the
necessary preservation or inprovenent of the property.

A receiver and manager is the officer of the court. That
position does not provide it with a carte bl anche, however, to
continue to build up fees and di sbursenents wi thout regard to
the realities of the circunstances, that is, without regard to
t he amount of those fees and di sbursenents, together with the
secured and other clains against the receivership assets, in
relation to the reasonabl e expected recovery fromthose assets.
Wil e a receiver and manager is an officer of the court, it is
al so a cormmercial entity taking on responsibility for financial
gain: Standard Trust Co. v. Lindsay Holdings Ltd., supra, at p.
174. There nust be an air of comrercial reality to its efforts.

Here, it nust have been apparent to all involved upon receipt
of the appraisals in md-1993, that the receivership assets
were unlikely to yield very nmuch nore than the outstanding
property tax obligations existing at the tine. Certainly, the
total of those tax obligations plus the then existing fees and
di sbursenents of the receiver exceeded the estinmted recovery
fromthe property -- regardless of whether it was sold on an
"as is-where is" basis or on an inproved basis, after al
necessary rezoni ng approval s had been obtained (assum ng they
coul d be obtai ned).

One wonders how anything other than an orderly w nd-down of
the trailer park and a tax sale could be justified, after that
poi nt ..

Assum ng, w thout concluding, that sone other approach could
be justified in the circunstance, the receiver had other ways
of protecting itself and of ensuring that the nunicipality did
not pursue its tax sale renedi es under the Minicipal Tax Sal es
Act. It could have paid current taxes, to prevent the three-
year period, which gives rise to the registration of a tax

arrears certificate under that Act, fromrunning. It could have

negoti ated an extension agreenent with the nmunicipality, under
s. 8 of the Act, to prevent the one-year period |leading to a
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mandatory sale fromexpiring. It could have sought an i ndemity
agreenent fromthe secured creditor. However, it did none of
t hese things.

Al t hough there have apparently been scattered vol |l eys back

and forth between the receiver, or its solicitors, and the

muni cipality, or its solicitors, it is apparent that the

recei ver decided to ignore the tax arrears certificate, and its
inplications, and to proceed on the basis that it could put the
trailer park on its financial feet and obtain rezoning approval
for a going concern sale. This ignores the reality that a going
concern sale wll not -- even on the receiver's own estimte

-- yield enough to recoup nore than the anmount clainmed by the
muni ci pality.

The receiver has also submtted that the nunicipality's
assessnments are erroneous, and that they will be appeal ed. No
steps have been taken to | aunch such an appeal, though, and the
time within which an appeal |ies has el apsed under the
Assessnment Act, R S.O 1990, c. A 31, ss. 36 and 40.

Thus, while | would be inclined -- if | had the discretion to
do so -- to grant the receiver sonme formof priority with
respect to its disbursenments incurred for the purposes of
"necessary preservation and i nprovenents" of the trailer
park prior to June 1993, and perhaps for its related fees, the
extent of that priority, |I think, is sonething that would have
to await the results of the tax sale. Only then could the
court's discretion, in balancing the interests of the receiver,
the municipality and the secured creditor, and in considering
all of the circunstances, be properly exercised.

| would not be prepared to make a bl anket order granting the
receiver priority over the nunicipality's claimfor property
tax arrears for its fees and di sbursenents, in the
ci rcunst ances here prevailing.

Approval of the Receiver's Fees and Di sbursenents

For simlar reasons, | amof the view that approval of the
receiver's fees and di sbursenents should await the final
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di sposition of the property, and I make no order in that
respect at this tine.

D. CONCLUSI ON

For the foregoing reasons, the receiver's notion is dism ssed
and the cross-notion of the Corporation of the Town of

Fl anbor ough seeking |l eave to exercise its statutory tax sale
rights and renmedi es pursuant to the Minicipal Tax Sales Act is
allowed. An order is also granted directing the receiver to
serve the Corporation of the Town of Flanborough with al
materials in relation to all notions brought regarding the
recei ver's managenent of Courtcliffe Parks Limted.

Al t hough the Town was unsuccessful with respect to its
argunment concerning the need for the granting of |eave for it
to proceed, the substantial issues on these notions related to
the terns upon which it would be able to proceed with its tax
sale rights and renmedi es and to the question of whether the
receiver was entitled to priority with respect to its fees and
di sbursenents. The Town has been successful on these issues
and, accordingly, is entitled to its costs of the notions.
will fix the costs if counsel are unable to agree upon them
Witten subm ssion may be made in that regard within 30 days of
the rel ease of these reasons, if necessary.

Order accordingly.
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Introduction

[1] The plaintiffs apply for an interlocutory final judgment on the issue of liability
under Rule 18A of the Rules of Court, B.C. Reg. 221/90, with damages to be
assessed at a later date. By consent, and pursuant to the order of Bruce J. on June
21, 2007, the preliminary contractual issue was referred for hearing on July 18,

2007. The parties consented to a list of questions for determination by the court.

[2] These questions pertain to the proper interpretation of a contract concerning
the purchase and sale of real property. Specifically, the action arises from the
plaintiffs’ (also referred to as the “purchasers”) purchase of two strata title residential
units in a building to be constructed by the defendant Century Point (also referred to
as the “vendor”) at the corner of 6™ Street and 3" Avenue in New Westminster, B.C.
The following five questions have been submitted, by consent, to this Court for

determination:

1. Is clause 2 of Schedule A to be interpreted as a benefit to one party or
for the benefit of both parties?

2. Is it open under the proper interpretation of the agreement for the
plaintiffs to enforce an extension of the completion date in the
agreement by reliance on events outside the vendor’s control, as
contemplated in clause 2 to support an extension?

3. Should the agreement be interpreted to obligate the vendor to use
reasonable diligence in constructing the property by the agreed
completion date, as an implied term of the agreement, as pleaded in
paragraph 18 of the statement of claim?

4. Was it open to the parties to enter into a binding oral agreement to
extend the completion date of the agreement?
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5. Was it open to the defendants to waive any requirement of the
agreement to obtain a written agreement with the plaintiffs to an
extension of the completion date?

Background Facts

[3] On February 1, 2004 the plaintiffs purchased two strata title residential units
in a ten story apartment building to be constructed by the defendant, Century Point.
They each paid a deposit and signed purchase agreements. They received and
provided copies of the disclosure statement filed by Century Point with the
Superintendent of Real Estate. The disclosure statement projected the completion

date and transfer of title as May 31, 2005.

[4] The purchase agreements included Schedule A, which contained additional
contract terms. Clause 2 is entitled “completion date”. The last two sentences

State:

The notice of the Completion Date given to the Purchaser or the
Purchaser’s solicitors may be based on the Vendor’'s estimate as to
when the Property will be ready to be occupied, and if the Property is
not ready to be occupied on the Completion Date so established, the
Vendor may delay the Completion Date from time to time as required
by the Vendor until the Property is ready to be occupied, by written
notice of such delay to the Purchaser or the Purchaser’s solicitors,
provided that the Vendor or the Vendor’s solicitors, will give the
Purchaser or the Purchaser’s solicitors not less than 24 hours notice of
an extended Completion Date. If the Completion Date has not
occurred by May 31, 2005 this Contract will be terminated unless the
parties agree in writing to extend, provided that if the Vendor is
delayed from completing construction of the Property as a result of any
circumstance whatsoever beyond the reasonable control of the
Vendor, then such outside date for completion will be extended for a
period equivalent to such period of delay.

[Emphasis added]
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[5] In the period between the plaintiffs signing the purchase agreements and July
2006, construction activity was sporadic. The building was not completed by May

31, 2005.

[6] On July 13, 2006 the plaintiffs received letters from the defendant, Century

Point, which stated:

Pursuant to the contract of purchase and sale entered into between
yourselves and Century Point Residences Ltd. dated February 1, 2004
as amended on July 20, 2004 (collectively the “contract”) we hereby
give you notice that the completion date has not occurred as required
by the contract and that, therefore, the agreement is consequently
terminated.

[7] The letter enclosed a deposit release form advising the plaintiffs that their

deposits would be refunded upon receiving a signed form.

[8] The plaintiffs say that until they received those letters, they believed their
purchase agreements were still in force and would be performed in accordance with

the obligations of Century Point.

[9] The defendants admit that the delay suffered by Century Point in constructing
the apartment building has, in part, been caused by a large number of factors
including financing and construction issues. The defendants further admit that
Century Point did not, until July 2006, “remind” the plaintiffs of the automatic
termination of their contracts of purchase and sale and the need for them to have

their deposit money returned.
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Positions of the Parties in Relation to Each Issue

[10] Below, I will set out each of the five questions referred to this Court for

determination, along with the parties’ respective positions.

1. Is clause 2 of Schedule A to be interpreted as a benefit to one party or for the
benefit of both parties?

[11] The plaintiffs’ position is that the clause is for the benefit of both parties. The
completion date refers to the completion of performance of mutual obligations owed
by each party to the other. The plaintiffs submit that there is no basis to interpret
clause 2 in respect of the extension of the completion date as a term included for the

sole benefit of Century Point.

[12] The defendants assert that clause 2 deals primarily with issues that affect the
vendors’ ability to construct and complete and contemplates extensions for the
benefit of and at the behest of the vendor. Clause 2, read in the context of the
remainder of the agreement, is unambiguous and thus parole evidence is
unnecessary and inadmissible as an aid for its interpretation. Clause 2 is for the
vendors’ protection against claims by a purchaser for breach of contract based upon
the failure to complete by May 31, 2005 which the defendants refer to as the

“outside completion date”.

2. Is it open under the proper interpretation of the agreement for the plaintiffs to
enforce an extension of the completion date in the agreement by reliance on
events outside the vendor’s control, as contemplated in clause 2 to support
an extension?
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[13] The plaintiffs submit that there is no justifiable reason to interpret the
contractual language to prevent the plaintiffs from enforcing an extension of the

completion date for events that are not within the control of either party.

[14] The defendants submit that if the clause is for the benefit of the vendor, then
such a course is not open to the purchasers. If the clause is for the benefit of the
purchaser or for both parties, then it will be for trier of fact to determine, at a full trial,
if the plaintiffs’ actions amount to taking adequate and proper steps to enforce an
extension, or if their silence for almost 18 months after the outside completion date

gives rise to an estoppel.

3. Should the agreement be interpreted to obligate the vendor to use reasonable
diligence in constructing the property by the agreed completion date, as an
implied term of the agreement, as pleaded in paragraph 18 of the statement
of claim?

[15] The plaintiffs submit that Century Point is obliged to use reasonable diligence
in advancing the construction of the property. This is either an express term or a
term that is necessarily implied in the agreement to give it business efficacy. By
stipulating a projected completion date, the plaintiffs submit, it is clear that Century
Point accepted an obligation to proceed in a timely way and use its best efforts to

complete the construction by the projected completion date.

[16] The defendants assert that the contract is silent with regard to any
requirement of good faith or reasonable diligence. They agree that the courts
recognize a duty on a contracting party not to act in a manner that deprives the other
party of the contractual benefit that was bargained for. The defendants further

submit that this duty is the primary reason behind the terms contained in clause 2 as
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a protection for the vendor and there is no obvious necessity for any further implied

term in the contract.

4. Was it open to the parties to enter into a binding oral agreement to extend the
completion date of the agreement?

[17] The plaintiffs submit that it is open to the parties to do so.

[18] The defendants maintain that the contract specifically contemplates the ability
to extend the dates within it but the contract does require, in the first instance, that
an extension to the outside completion date be made in writing. However, the
parties may agree, specifically and orally, to amend that term. It will be for the trier
of fact to determine if there was a specific agreement to amend that term to permit
an oral agreement.

5. Was it open to the defendants to waive any requirement of the agreement to

obtain a written agreement with the plaintiffs to an extension of the completion
date?

[19] The plaintiffs submit that it was open to Century Point to waive any
contractual requirement for a written agreement with the plaintiffs to extend the
completion date because time deadlines and “time is of the essence” clauses can

always be relaxed and waived by one party to a contract in favour of the other.

[20] The defendants say that the requirement to enter into a written agreement to
extend the outside completion date could only be waived by both parties acting in
contemplation of their rights and effectively making the agreement referred to under
question four. It is for the trier of fact to determine if there was a mutual waiver of

any requirement in writing.
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Decision

[21] Itis my view that clause 2 is clear on its face and does not require the resort
to extrinsic evidence as an aid to its interpretation. | have not considered the
extrinsic evidence. Below, | set out my interpretation of said clause, in the form of

answers to the five questions submitted to me for determination.

1. Is clause 2 of Schedule A to be interpreted as a benefit to one party or for the
benefit of both parties?

[22] This clause, and in particular the underlined portion which is the subject of the
dispute in the present application, is for the benefit of both parties. | regard the
underlined portion as a termination clause. It places temporal limits on the
relationship between the parties: if the project is not completed by May 31, 2005, the
contract is terminated and both parties are released from any further obligations,
unless they agree in writing to extend the completion date. The proviso that
immediately follows the underlined portion provides that if the parties agree in writing
to extend the outside completion date, then the period of the extension must run as
long as any period of delay that arises as a result of factors outside the control of the

vendor.

[23] The termination clause is potentially beneficial to both parties, depending on
various real estate market dynamics. While | do not propose to identify and
comment on all the various merits and demerits of the clause from the perspective of
each party, | will give one example. From the purchasers’ perspective, this clause
would be of benefit if, between the signing of the purchase agreement and the

termination date, the value of the strata units fell, such that their market value was
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below the amount the plaintiffs had agreed to pay for them. Conversely, the clause
would be of benefit to the vendor, if, notwithstanding all reasonable diligence in its
attempts to complete the project by the termination date, the vendor was still unable
to do so and during that period of time the construction costs increased substantially.
In the first example the purchaser would enjoy the benefit of having the agreement
terminated; in the latter example, the vendor would enjoy the benefit of having the

contract terminate.

2. Is it open under the proper interpretation of the agreement for the plaintiffs to
enforce an extension of the completion date in the agreement by reliance on
events outside the vendors’ control, as contemplated in clause 2 to support
an extension?

[24] Itis not open to the plaintiffs to enforce an extension of the completion date in
the agreement by relying on events outside the vendors’ control. The agreement is
clear that if the units are not complete by May 31, 2005, the agreement terminates
unless the parties agree in writing to extend it. As | stated in my response to
guestion one, the proviso following the underlined portion of the clause is relevant to
the duration of the period of extention, once such an extension is agreed to in writing
by the parties. The proviso does not affect the requirement that an extension on
May 31, 2005 must be agreed to in writing by the parties. The extension cannot be

enforced unilaterally by either party.

3. Should the agreement be interpreted to obligate the vendor to use reasonable
diligence in constructing the property by the agreed completion date, as an
implied term of the agreement, as pleaded in paragraph 18 of the statement
of claim?
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[25] Itis an implied term of the agreement that the defendants will use reasonable
diligence to complete the construction of the property by the agreed completion date.
This implied term is necessary to give meaning and purpose to the contract and to
give effect to the reasonable expectations of the parties: see G.H.L. Fridman, The
Law of Contract in Canada, 5™ ed. (Toronto: Thomson Carswell, 2006) at pp. 468

and 473.

4. Was it open to the parties to enter into a binding oral agreement to extend the
completion date of the agreement?

[26] Under the express terms of the agreement any extension beyond May 31,
2005 must be by agreement between the parties and it must be in writing. However,
the parties are always open to agree, either orally or writing, to amend the
requirement that the extension be in writing. Whether there was any such
amendment is a question of fact. Thus, absent any amendment, the original clause
binds, and any extension must be by agreement and in writing. If, however, either
party can prove at trial that the parties in fact agreed to amend this requirement,
then the terms of the agreed amendment, if there was one, will govern the formal
requirements which must be met in order to extend the completion date.

5. Was it open to the defendants to waive any requirement of the agreement to

obtain a written agreement with the plaintiffs to an extension of the completion
date?

[27] It was not open to Century Point to waive any requirement of the agreement.
The purpose of requiring an extension of the completion date in writing is a term that
was included for the benefit of both parties. It therefore cannot be waived by either

party unilaterally. Furthermore, to permit either party to waive the requirement that
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any extension beyond May 31, 2005 be by agreement and in writing would be
contrary to the express terms of the clause. Such an interpretation is not consistent

with the parties’ intentions as stated in clause 2.

Costs

[28] Costs are in the cause.

“The Honourable Madam Justice Gropper”
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[1] THE COURT: On this application, the Receiver seeks a vesting order which would
vest title to certain assets of New Skeena free and clear of all claims, including any rights
of the contractors who would claim through the harvesting contracts made between the

bankrupt and those contractors.

[2] Ernst & Young LLP was appointed the interim receiver and receiver of all the
assets and undertakings of the petitioners in this case. The Receiver is engaged in
liquidating all of the petitioners' assets. One of those assets is Tree Farm Licence
Number 1, (“TFL-1"), which gives New Skeena the exclusive harvesting rights over certain

lands in the Terrace area.

[3] The respondents, Don Hull & Sons Contracting Limited, K'Shian Logging and
Construction Limited, and Main Logging Limited are logging contractors. These
contractors are parties to replaceable harvesting agreements with New Skeena in

connection with, among others, TFL-1.
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[4] On November 26, 2004, the Receiver wrote to the contractors purporting to
terminate their harvesting contracts; and on November 29, the Receiver applied to the
court for confirmation of a sale of certain of New Skeena's assets, including TFL-1 to
Coast Tsimshian Resources Ltd. One of the terms of the sale was that the replaceable

harvesting contracts held by the contractors be terminated.

[5] On December 1, 2004, this court approved the asset sale but adjourned the issue
as to the status of the harvesting contracts. In particular, the issue as to whether TFL-1
could be transferred to the purchaser free and clear of any replaceable contracts was

deferred to this application.

[6] Hull, K'Shian, and Main are logging contractors. Their principal business has
traditionally been conducting full-phase timber harvesting operations, and related
construction, on behalf of New Skeena, in the vicinity of Terrace. They have been active

participants in the logging industry in the area for some thirty years.

[7] Following the initial restructuring of Repap British Columbia, they entered into
replaceable timber harvesting contracts with New Skeena on August 27, 1997. Each of
these contracts is a replaceable contract as defined in the timber harvesting contract and

subcontract regulation.

[8] These contractors did participate in the previous restructuring of Skeena Cellulose
Inc. and its predecessor companies. On the evidence, they have incurred significant

investment expenditures in connection with those activities.

2004 BCSC 1818 (CanlLli)



New Skeena v. Kitwanga Page 4

[9] New Skeena and its predecessors operated a pulp mill and several saw mills with
related forest tenures until the summer of 2001, when it sought protection from its

creditors under the Companies' Creditors Arrangement Act.

[10] The attempted reorganization under the C.C.A.A. failed. On the application of the
petitioners and NWBC Timber and Pulp Limited, Ernst & Young was appointed interim

receiver and receiver on September 20, 2004.

[11]  This application involves the nature of the replaceable timber harvesting contract.
The harvesting contracts that we are dealing with this in this case are replaceable
contracts, as that term is defined in the Forest Act. In an earlier proceeding, |

summarized the policy behind the replaceable contract régime as follows:

The legislation imposing the replaceable contract obligation on licensed
holders was introduced in 1991. From the Hansard at the time, it appears
that the legislation was intended to provide security of tenure for contractors
which was co-extensive with the security of tenure enjoyed by the license
holder.

It was designed to protect the interests of logging contractors who are
typically small businesses that must make significant capital investments in
order to service their contracts. It was also designed to provide stability and
security to the contractors and the communities that depend on them. (See
re Skeena Cellulose Inc. (2002) B.C.S.C. 1280, at paragraph 18.)
[12] In that decision, as part of a proposed restructuring within the CCAA proceeding, |

allowed the petitioner to cancel a number of replaceable contracts.

[13] The essential policy behind this régime is that it imposes an obligation on the
holders of replaceable licences such as TFL-1 to harvest a proportion of the timber from

the licence through contractors that have entered into these replaceable contracts. The
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replaceable contract is, in essence, a contract that will continue so long as the contractor's

performance under the contract is satisfactory. Provided that continues to be the case,
the contractor is entitled to receive replacement contracts from the licence holder under

substantially similar terms for as long as the licence subsists.

[14]  There is no issue in this case with respect to the performance of any of the

contractors in question.

[15] Until June 2004 the contractor compliance provisions of the applicable regulations

required that these contractors continue harvesting under replaceable contracts.

[16] On June 21, 2004 the regulation was amended. It removed the requirement that
future contracts under a replaceable licence be made on a replaceable basis. However,
the amendment also grandfathered any replaceable contracts in existence as of the date

that the regulation was amended.

[17] Some additions were made to the regulations. Section 33.8 sets out what a
replaceable contract must provide for in the event that the contract is to be transferred.
The second significant change was to section 12.4 of the regulation. Section 12.4

provides:

If a replaceable contract has been terminated by a licence holder for default
by the contractor, that licence holder must enter into one or more
replaceable contracts with other contractors, which contracts must in
aggregate specify an amount of work equal to or greater than the amount of
work specified in the terminated contract.

[18] The contractors concede that s. 33.8 represents simply another contractual

obligation that must be incorporated into these contracts. However they also say that s.
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12.4 creates something much more significant than a mere contractual term. The
contractors argue that s. 12.4 creates a statutory obligation which is triggered if a licence
is terminated by a licence holder for contractor default. Therefore the contractors argue
that this amendment to the regulation elevated the rights under these agreements beyond
the mere contractual to the statutory and as such these rights attach to the Tree Farm

Licence and must run with it.

[19] The fundamental question on this application is whether the court should grant the
vesting order sought by the Receiver, which would vest TFL-1 in the purchaser, free and

clear of the replacement contract obligations.

[20]  The law is clear that a trustee in bankruptcy is entitled to disclaim a contract.
Similarly, a court-appointed liquidator is also entitled to disclaim executory contracts. (See

Holden and Morowetz, F45.2).

[21] A bankruptcy does not of itself terminate a contract: the trustee is entitled to either
perform or disclaim executory contracts. (see Seaton v. Doucette (1915) 59 Quebec S.C.

92). Holden and Morawetz state this principle as follows:

With respect to contracts that the trustee can't perform, he or she may elect

either to adopt them or to disclaim them. If the trustee disclaims a contract,

the persons who have contracted with the bankrupt can prove a claim in the
bankruptcy for damages. (re Thompson Knitting Company, 5 C.B.R. 489;
re Minnie Pearl of Canada Limited (1971) 15 C.B.R.(N.S.) 57.)

[22] However it is also clear that, when deciding whether to affirm or disclaim a

contract, a court-appointed receiver, as an officer of the court, must have regard to
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equitable considerations. As stated by counsel for the Receiver in his written submission

to the court:

This court retains a supervisory power over the Receiver, upon application
by the Receiver for a vesting order that would permit the transfer of the
assets free and clear of all claims. The court will have regard to equitable
considerations in the grant of such an order.
[23] The task of the court on this application is to weigh those equitable considerations

as best it can. The equitable considerations favouring the contractors' position is set out

in the affidavit of Lloyd Hull, the principal of Don Hull.

[24]  In his affidavit, Mr. Hull outlines the long history of Don Hull & Sons Contracting
Limited in the area and on the long-standing relationship with the predecessors of New
Skeena. Historically, Hull has obtained the vast majority of its revenue from the timber
harvesting operations conducted on behalf of Skeena. Under the terms of its contract,
Hull was entitled to harvest some 196,500 cubic metres of the allowable annual cut on
TFL-1. That number was reduced in October 2000, after the Nisga’a Treaty, to some

166,248 cubic metres.

[25] In 1997 Hull went through the reorganization after Repap British Columbia Inc.,
Skeena's predecessor, filed for creditor protection. After that restructuring, and after
Skeena was formed, Hull conducted harvesting operations on behalf of Skeena pursuant

to the harvesting contract.

[26] Between 1997 and 2000, Hull employed approximately 65 people. It has a

significant investment in equipment of some 12 to 15 million dollars, and it generated
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significant revenues. Hull has incurred loan obligations to the Provincial Government of

approximately $750,000.

[27]  The replaceable contracts in themselves have value. Hull estimates the value of
its contract at some $3.1 million. Because of the recent 20-percent takeback by the

Province, Hull is seeking compensation from the Province of $600,000 for TFL-1.

[28] As | said at the outset, there is no evidence of any default or inability to perform on

the part of Hull or indeed any of the other contractors.

[29] There are a number of equitable considerations supporting the Receiver’s
application. There have been no logging operations on TFL-1 since August of 2001.
Skeena stopped all harvesting operations due to financial concerns. There is no intention

on the part of the Receiver to ever resume logging operations on TFL-1.

[30] The offer that has been made by the Coast Tsimshian partnership must be

described as a highly favourable one.

[31] In his affidavit, Mr. Prentice, the Receiver, describes the offers that were received,
and in particular the Coast Tsimshian offer. The offer in total is some $4.8 million which
includes not only TFL-1 but a number of other assets. The notional amount attributable to
TFL-1 is some $3.5 million. In addition, the purchaser has agreed to assume certain

silviculture obligations, which are estimated at $3.5 million.

[32] In his affidavit, Mr. Prentice referred to a number of other offers - or perhaps

"inquiries”, might be another term - from other parties. The simple fact is that none of
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them come close to the Coast Tsimshian offer. Significantly, all of these also required that

the replaceable contracts be cancelled.

[33] Another factor that the court must consider is the effect of the regulatory
amendment in June of 2004. Did that regulatory amendment confer a statutory right or a
right greater than a simple contractual right for the benefit of the contractors? If so, to what

effect?

[34] | agree thats. 12.4 does create a statutory right in the event of contractor
termination because of default. In that case the holder of the licence has a statutory duty

to enter into another replaceable contract or contracts.

[35] However, s 12.4 applies only in a case of contractor default. It does not apply in
the case of a bankruptcy or insolvency. So while it creates a statutory right triggered in the
event of contractor default, | do not see in this regulation the creation of an in rem or
proprietary right that would attach to the tree farm licence itself and that would run with the

tree farm licence itself even in a bankruptcy.

[36] One of the submissions on behalf of the contractors was that the Receiver's

application ought to be rejected so that the sale of TFL-1 could be re-shopped.

[37] However the Receiver has already done this. Mr. Prentice has exercised his best
business judgement and is recommending that the court approve this transaction, on the

terms applied for. It does appear, on the facts, to be a highly favourable offer.
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[38] Another consideration is that the cost of this receivership is some $500,000 per
month. That is the rate at which all of New Skeena's assets are declining in value over

time.

[39] Accordingly, when | weigh the equitable considerations in this case, when |
consider that the contractors do not have an in rem or a proprietary right, but rather a

contractual right, | conclude that the Receiver's application should be allowed.

[40] There will be a vesting order that vests title to the assets, that is TFL-1 and the

other assets that are part of the Coast Tsimshian offer, free and clear of the interests of all

creditors and the contractors.

[41] |thank counsel for their assistance.

“D.l. Brenner, C.J.S.C.”
The Honourable Chief Justice D.l. Brenner
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Reasons for Judgment of the Honourable Mr. Justice Braidwood:

[1] This is an appeal from an order of Brenner C.J.S.C. in which he vested all
assets of New Skeena Forest Products Inc. (“New Skeena”) in the court-appointed
receiver of New Skeena, Ernst & Young (the “Receiver”), free and clear of the

interests of all creditors and contractors.

[2] There are two main issues in this case. First, there is a question of the
relationship between the replaceable contract scheme under the Forest Act,
R.S.B.C. 1996, c. 157, which is intended to give financial security to contractors in
the forest industry, and bankruptcy proceedings. Specifically, the appeal concerns
the rights of the appellant forestry contractors to continue their harvesting contracts
on Tree Farm Licence 1 (“TFL-1") after a sale by the Receiver of the TFL. Second,
there is an issue of the power of the Receiver to disclaim contracts like the contracts

held by the contractor appellants.

FACTS

[3] The continuing saga of Skeena Forest Products is well known in this
province, and indeed in these courts. The respondent New Skeena, the newest
corporate incarnation of Skeena Cellulose Inc., after several reorganization attempts
filed for bankruptcy in August 2004. Subsequently, a court appointed the Receiver in
September 2004 and the Receiver thereafter commenced liquidating New Skeena’s
assets. The appellants, Don Hull & Sons Contracting Ltd. and K'Shian Logging and
Construction Ltd., had contracts with New Skeena under which they harvested trees

from TFL-1. TFL-1 is a forest licence granted by the Province to New Skeena under
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which New Skeena has the exclusive harvesting rights over certain lands around

Terrace. The TFL is a significant asset of the company.

[4] In November 2004, the Receiver entered into an asset purchase agreement
for TFL-1 with the respondent Coast Tsimshian Resources Limited Partnership
(“Coast Tsimshian”). The agreement is contingent on Coast Tsimshian taking TFL-1
free and clear of any obligations to the appellants under the replaceable contracts. In
the court below, Chief Justice Brenner found the Coast Tsimshian offer for TFL-1
“highly favourable”. Indeed, none of the other offers made to the Receiver came
close to the Coast Tsimshian offer. The other offers also required cancellation of the

appellants’ replaceable contracts.

[5] The replaceable forest licence scheme is set out in the Forest Act and
Timber Harvesting Contract and Subcontract Regulation, B.C. Reg. 22/1996
[Timber Harvesting Regulation]. Chief Justice Brenner described the replaceable
forest licence scheme at paragraph 13 of his reasons for judgment. According to his

Lordship:

The essential policy be