










Milton Keynes and Buckinghamshire Local Protocol for the safety of Court users


1. The purpose of this local protocol (prepared and agreed in consultation with the bar, solicitors, local authorities including social workers, Cafcass, Thames Valley Police (TVP) and HMCTS) is for professionals to proactively consider the provision of information where there are known concerns about an individual which may put others at risk of harm.   

2. HMCTS have an obligation pursuant to the Potentially Violent Persons Protocol (PVPP) to undertake a risk assessment of any potentially violent Court user who may pose a risk to any other Court user and put in place measures to ensure that court users are protected.  The obligation to risk assess and put in place safety measures is on HMCTS but information from professionals and practitioners will alert HMCTS to the need for a risk assessment and to share information relevant to that assessment of risk. 

3. The PVPP is under review and is not repeated here.  HMCTS relies in part upon the flow of information to it to trigger the process of risk assessment which is why it is so important for professionals to be able to share information that they, and sometimes only they, may have.

4. This protocol is aimed at ensuring the safety of all Court users; Judges, legal representatives and parties to proceedings including professional parties. By sharing information about risk professionals will be part of the process of keeping other Court users safe.

5. It is envisaged that through this protocol, professionals will be encouraged and empowered to raise concerns about Court-user safety, to know who to raise that with, when and how but also to have clarity around their professional obligations to their clients and others so as not to put any legal professional in a difficult position with their Regulatory body. For this reason, both the SRA and Bar Council have provided guidance during the process of drafting this protocol to the solicitor and barrister members of the panel.





The role of TVP
6. Thames Valley Police and the Thames Valley Local Family Justice Board have been consulted and have assisted in formulating this local protocol.  The police have agreed to advise and assist the Family Court with regards to risk management, including sharing information they hold about any risk a person might pose when approached for that information. 
In terms of triggering the involvement of TVP it shall be the responsibility of HMCTS, as soon as it receives any information of concern, to consult with TVP, who have agreed to highlight information which they hold which impacts upon the assessment of risk by HMCTS. For the avoidance of doubt the role of TVP is to provide information but all assessments of risk and management of risk remain entirely the responsibility of HMCTS. In terms of specific types of cases;

· For public law cases, the local authority is expected to have engaged with TVP and obtained voluntary police disclosure in advance of or at the point of issue such that the local authority will have police information to inform HMCTS of potential risk

· For private law cases Cafcass will, as part of safeguarding enquiries pursuant to FPR PD12B (Para 13.1), make safeguarding enquiries of the police.  The safeguarding letter from Cafcass must be filed with the court not later than 3 days before the first court hearing (FHDRA).  HMCTS will ensure that the safeguarding letter is scrutinised on receipt and undertake a risk assessment accordingly, where required.

· For other family cases (eg Family Law Act injunctions / divorce / financial remedy) HMCTS are in the process of agreeing with TVP the process by which safeguarding information is obtained, the detail of which will be set out in a later version of this protocol. 


HMCTS will communicate with TVP by telephone (111 in non urgent situations, 999 in urgent situations) and by email to Force.Control@thamesvalley.police.uk

‘Flagging’ PVPs on the portal
7. Although at the point in time we write this protocol the Court can see in the summary tab on the portal that the matter involves a PVP, the parties to proceedings/ legal representatives will not be aware that it is a PVP case because they do not have a summary tab. This issue will be raised with the relevant persons, as will the fact that the ‘PVP warning’ should appear on each tab and not just the summary tab so that the issue is not missed.

Pending any change to the ability of all users of the portal to see PVP red warning markers it is proposed that unless there is a compelling reason not to, any person providing information to the Court about a PVP to trigger the obligation of HMCTS to undertake a risk assessment shall copy in the other parties to the proceedings ( that is legal representatives for those legally represented) when the referral email detailed below is sent.


Who should concerns be raised with and how?
8. Any issues of concern should email the address below and in the email heading include ‘Urgent – PVP Information to be considered by HMCTS’.  Although this is a generic email address it is constantly monitored by staff.   Professionals should not approach Judges directly as this may result in delay in the risk assessment being undertaken, but moreover because it is not the role of the judge to assess risk in this context. 


The email address is family.miltonkeynes.countycourt@justice.gov.uk



9. The information that you are asked to provide is as follows:

· Name of the Potentially Violent Person (PVP)
· Case Number, hearing date and time (if known)
· What the nature of the risk is (a short summary of what information has led to the concern)


When?
10. HMCTS needs some time to undertake a risk assessment therefore information should be communicated as soon as possible. Leaving communication to the last minute, could mean as a last resort, a hearing not being able to go ahead for want of protective measures. However, professionals should not fail to alert HMCTS to a PVP if that issue arises late in the day, because the information should still be shared, but the sooner HMCTS is aware of an issue the better able to assess and address issues of risk they are. 


What response to expect?
11. There will be an evaluation about the measures that can be undertaken in order to protect Court users, there are various possible scenarios ranging from police presence in a hearing (the highest level of risk) to practical measures such as; a party being permitted to attend remotely to keep them away from a PVP, the whole hearing taking place remotely, professionals being mindful of when they release clients, for example continuing to speak to a client after a hearing who may pose a risk to a social worker and ensuring that the social worker leaves the building promptly. There are many responses to issues of risk that will be deployed to keep Court-users safe and it is the role of HMCTS to deploy risk management matters such as whether to hold a remote hearing, but professionals can play their part in being live to practical additional points that will also help. 

12. Those whose clients are reported as PVPs can be assured that their flagging of a PVP will not have any influential, still less prejudicial, impact on their client in the mind of the judge.
Legal Representatives

13. There is no difficulty for legal representatives in providing information that they received from persons other than their own client, this is information that is not confidential (or at least, not confidential above and beyond the general confidentiality that these proceedings attract) and should be reported as outlined above. Legal representatives are asked to bear in mind that other Court users may feel less able to come forward to report concerns that they have and should therefore consider their duties to protect others seriously. In addition, it should be borne in mind that any legal representative who is put in a position of potentially reporting their own client is to be avoided wherever possible because of the obvious difficulties that this creates, as such in the event of information being known to several people it must always be considered that the least preferred option to report concerns regarding risk is by somebody’s own legal representative. 


Guidance for Barristers

14. The Ethics Committee of the Bar Council advises that in all cases, family practitioners should advise their client of the following at the earliest appropriate opportunity:

a.  Your role is to represent your client and to present your client’s case to the best of your ability.

b. You are not in a position to conduct a trial or proceedings, or to continue to represent them, whilst withholding or concealing relevant information from the other parties and the court.

c. The duty of confidentiality which you owe to your client (Core Duty 6 in the BSB Handbook) may be overridden where permitted by law. 

In particular, any information which reveals a serious risk to the welfare of a child, or serious harm to a third party, may have to be disclosed even if your client dis-instructs you.

d. If your client makes such threats in privileged or confidential circumstances, the Bar Council suggests that you may wish to adopt the following approach.

e. You should first satisfy yourself that the threat is genuine. If you are satisfied that it is, then you will need to consider what, if any, disclosure you are entitled to make.

15. Rule C15.5 allows you to breach your duty of confidentiality 'as permitted by law.' Broadly, the Bar Council considers that the law permits you to do so where you have reasonable grounds for believing that there is a significant risk of death or serious injury to an identifiable person or persons, at least (or particularly) if the risk is imminent. 

a. Authority for such a proposition is sparse, however, and you will need to take your own view on the question of law which this involves, and on whether it applies in the circumstances with which you are faced.


16. In such circumstances, the Bar Council considers that you may – and, given the seriousness (and potentially the imminence) required to meet the threshold for disclosure, should – report the threat to an appropriate agency able to take appropriate protective measures. Any disclosure made without your client's consent should, however, be no wider (both as regards the information disclosed and the person(s) to whom it is disclosed) than is reasonably necessary in the circumstances in order for the threatened victim(s) to be protected.

17. In considering whether to disclose any information covered by client confidentiality without your clients' consent, you should bear in mind the importance which the law attaches to the right of every person to obtain legal advice in confidence.

18. Practitioners must remember that the Handbook sets out the core duties owed by all barristers. It is professional misconduct to breach these duties, and a breach can result in a barrister being charged with misconduct upon receipt of a complaint by the BSB. You need to be aware of the content of the Handbook and of the relevant law in the context of potentially conflicting duties between the interests of the client and duties to the court in family proceedings.

19. In cases of difficulty, you may wish to contact the Ethical Enquiries Service (020 7611 1307, Ethics@barcouncil.org.uk). Those dealing with such enquiries cannot advise on the law but can discuss the professional judgment to be exercised.


SRA Guidance 
(Note – the following paragraphs are currently with the SRA Professional Ethics team for approval but follow their published information)

20. [bookmark: _Hlk159226544]The professional position of solicitors is rather different but overlaps somewhat with that of the Bar. Practitioners are referred to the SRA guidance which directly speaks to the topic, currently https://www.sra.org.uk/solicitors/guidance/confidentiality-client-information/ and in particular the following paragraphs

a. “Disclosure of confidential information, which is unauthorised by the client or by the law, could lead to disciplinary action being taken against you. It could also render you liable, in certain circumstances, to a civil action arising out of the misuse of confidential information. However, we would not want concerns about possible regulatory action to prevent solicitors raising concerns when it is necessary to prevent an event which could lead to harm to the client or a third party. 

b. The guidance below does not allow for disclosure after the event (i.e., once the circumstances justifying the disclosure have passed). However, in the situations described below - although from a disciplinary perspective there will be a breach of your duty - the justification will be taken into account and is likely to mitigate against any regulatory action being taken against you by the SRA. You will also need to consider your other duties under the law (for example data protection legislation).”

c. […]

d. You may well be able to disclose information to prevent the commission of a future criminal offence by applying the principles discussed above.  There is no confidence in an iniquity and communications that further a criminal purpose are  not privileged.
e. Notwithstanding the above, if there is a breach of your duty of confidentiality, that may be mitigated if you have disclosed confidential information to the extent that you believe it necessary to prevent your client, or a third party, from committing a criminal act that you believe, on reasonable grounds, is likely to result in serious bodily harm.
f. You will need to balance carefully the duty of confidentiality owed to your client with the public interest in preventing harm to others. You  will need to consider carefully the information which is available to you and whether this clearly identifies a proposed victim or is sufficiently detailed or compelling enough for you to form an opinion that a serious criminal offence will occur.

21. Before disclosure
a. In considering any disclosure you should have in mind the absolute nature of legal professional privilege and the fundamental nature of the duty of confidentiality. You should remember that the circumstances in which confidentiality can be overridden are rare.

b. If you are considering the disclosure of information without your client's consent and where it is not otherwise permitted by law, you should always:

22. consider whether the appropriate course is to discuss your concerns with the client in order to obtain their agreement to steps to prevent the harm which concerns you.

23. carefully consider the most appropriate person to disclose your concerns to, for example: a family member, the client's doctor, social worker, police, or other public authority.

24. limit the amount of information being disclosed to that which is strictly necessary.

25. keep an attendance note detailing your concerns and the factors that you considered prior to making the disclosure. This should include the reasons why you considered that it was not appropriate or practicable to obtain your client's consent to the disclosure.”

26. Solicitors should bear in mind, therefore, that any disclosure without the consent of one’s client generates at least a degree of professional risk. 

27. [bookmark: _Hlk159226840]The regulator is unlikely to act punitively in the face of a solicitor, doing their best to balance their competing duties, but that solicitor may be called upon to account for their decision-making and be expected to defend it. An additional element here is that the guidance only refers to serious bodily injury, which is a high bar for disclosure. 

28. Practitioners should consider that they should take every step therefore, to make sure that it is not the PVP’s own solicitor that has to make the disclosure to the Court service, over the head of and without the consent of their client. Realistically, the only situation where this sort of professional risk should be thrust upon a solicitor is when they are the only person in a position to know what the risks really are (such as a credible threat of serious harm in a client meeting, that no other professional could know about). 


HHJ Patrick Perusko
DFJ Milton Keynes and Buckinghamshire
28 February 2024
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