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@ AND }
TRUST


@ and } as Settlors (hereinafter sometimes collectively referred to as the “Settlor”) hereby declare that the Settlor is holding the sum of ten dollars as the initial trustees and that this money, along with all other property hereafter added to the trust estate, shall be held, administered and distributed under the terms of this instrument, as amended from time to time (the “Trust Instrument”).  The trust created by the Trust Instrument is revocable and shall be known as the “\ and | Trust.”

(note:  this intro paragraph will be revised by RKO to delete the reference to $10)

[bookmark: _Toc451853873]  DECLARATIONS AND TRUSTEE
[bookmark: _Toc451853874]Family.  The Settlors are married to each other.  The Settlors’ children are _________________ (born ____) and _________________ (born ____).  All reference to the “Settlors’ Children” shall refer to these named children and all children as defined in the Paragraph entitled “Definition of ‘Issue’ and Related Terms” herein. 
[bookmark: _Toc451853875]Nomination of Successor Trustee.  If either Settlor is unable to serve as trustee, the other Settlor shall become and be the sole trustee.  If both Settlors are unable to serve as trustee, the following are nominated as successor trustee in this order of priority:  (a) ________________, (b) _________________, and (c) ___________________.  The initial trustees and all successor trustees shall be referred to herein as the “Trustee.”
No Obligation to Find Successor.  If any nominated Trustee declines the appointment as successor Trustee, the declining nominee shall have no obligation to procure the appointment of a different successor Trustee.
“Unable To Serve.”  As used in the Trust Instrument, a Trustee or a nominated Trustee shall be deemed “unable to serve” as Trustee upon death, incapacity, resignation as Trustee, or declination to act as Trustee.  
[bookmark: _Toc451853876]  RIGHTS RESERVED DURING LIFE OF both SETTLORS
The Settlors reserve the following rights under the Trust Instrument.
[bookmark: _Toc451853877]Additions to Trust.  The Settlors each reserve the right to transfer additional property to the Trustee during their lifetimes and at their respective deaths. All property transferred to the Trustee shall be added to the trust estate and be administered under the terms of the Trust Instrument.  The Trustee is authorized and directed to accept the additions to the trust estate.  Any other person may transfer property to the Trustee to be added to the trust estate, provided the property is acceptable to the Settlors and the Trustee.
[bookmark: _Toc451853878]Right of Withdrawal.  The Settlors each reserve the right to withdraw at any time all or any portion of the property held in the trust estate.  The property described in any notice of withdrawal shall be delivered immediately to the Settlors.  Upon any withdrawal, the property shall be transferred to the Settlors as if the trust had not been created.
[bookmark: _Toc451853879]Amendment to Trust By Settlors.  The Settlors, acting together, reserve the right to amend at any time all or any part of the Trust Instrument, without obtaining the consent of or giving notice to any beneficiary.  Upon the incapacity of one Settlor, the other Settlor may amend all or any part of the Trust Instrument independently.  The amendment shall be effective when signed by the Settlor or Settlors who amended the Trust Instrument, upon giving notice of the amendment to the Trustee, and the Trustee acknowledges receipt of the amendment.  The Trustee’s failure to acknowledge receipt shall not affect the validity of the amendment.
[bookmark: _Toc451853880]Amendment to Trust By Trustee.  After the death or incapacity of a Settlor, the Trustee may amend the terms of the Trust Instrument if such amendment is necessary for tax reasons, provided that such amendment does not affect the beneficial interest of any beneficiary without the approval of the beneficiary, a guardian or conservator of the property of a beneficiary under legal disability, or the parent(s), guardian or conservator of a minor beneficiary who may, for purposes of this Paragraph, act and receive notice for such beneficiary.
[bookmark: _Toc451853881]Revocation of Trust.  The Settlors each reserve the right to revoke at any time all or any part of the Trust Instrument, without obtaining the consent of or giving notice to any beneficiary.  Effective revocation requires (a) a written instrument signed by the Settlor or Settlors who revoked the trust, (b) upon giving notice of revocation to the Trustee, and (c) acknowledgement of receipt by the Trustee.  The Trustee’s failure to acknowledge receipt shall not affect the validity of the revocation of the trust.  Upon revocation, the Trustee shall deliver to the revoking Settlor or Settlors, free of trust, all or the designated portion of the property set forth in the written notice of revocation.
[bookmark: _Toc451853882]Removal of Trustee.  During the Settlors’ joint lifetimes, the Settlors, acting together, reserve the right to appoint, designate, and remove trustees.  Upon the incapacity of one Settlor, the other Settlor reserves the right to appoint, designate, and remove trustees.
[bookmark: _Toc451853883]Direct and Approve Trustee Action.  The Settlors, acting together, reserve the right to direct and approve the Trustee’s actions, including the Trustee’s investment decisions and the use of trust property as collateral for any personal obligations of the Settlors.  The Settlors’ approval of the Trustee’s actions shall be binding upon all other beneficiaries.
[bookmark: _Toc451853884]Settlors’ Rights Exercised by Fiduciaries.  The rights reserved to the Settlors as described above are personal to them and shall not be exercisable on their behalf by any other person, except that those rights may be exercised by the following persons:
Conservator.  A duly appointed conservator of either of the Settlors’ estates who has been authorized by court order to exercise those rights may exercise those rights in the manner authorized by the court order.
Attorney-In-Fact.  Either Settlor may grant to an agent, under a written power of attorney signed by that Settlor, the power to exercise those rights.  If a Settlor gives an agent the power to amend or revoke the Trust Instrument, the agent shall exercise those rights only in the manner and subject to the limitations set forth in the power of attorney.
[bookmark: _Toc451853885]Exercise of Reserved Rights.  The Settlors may exercise the rights reserved to them only by a signed writing delivered to the Trustee.  The Trust Instrument may not, however, be revoked or amended by either Settlor in the Settlors’ respective Wills.
[bookmark: _Toc451853886]  DISTRIBUTIONS DURING SETTLORS’ joint LIFETIMES
The following provisions shall apply to the distribution of the trust estate during the Settlors’ joint lifetimes.
[bookmark: _Toc451853887]Payment of Income and Principal.   During the Settlors’ joint lifetimes, the Trustee shall distribute to the Settlors as much of the net income and principal of the trust estate as either Settlor directs.  If no direction is given, the Trustee is authorized to distribute to or for the benefit of the Settlors that amount of net income and principal, up to the whole of the trust estate, as the Trustee deems appropriate, in the Trustee’s sole discretion, using the Settlors’ accustomed manner of living as a guide and without regard to their other sources of support. The Trustee shall exercise this discretion in a liberal manner, and the rights of remainder beneficiaries shall be of no importance.  The Trustee shall accumulate and add any undistributed net income to principal.
[bookmark: _Toc451853888]Distribution During Incapacity.  If either Settlor is incapacitated (“Incapacitated Settlor”), the other Settlor may exercise the Incapacitated Settlor’s right to request or direct distributions for the benefit of such Incapacitated Settlor.  In the absence of direction from the other Settlor, the Trustee shall exercise discretion in making the following distributions:
Payments for Settlors.  The Trustee shall pay to or for the benefit of the Settlors such portions or all of the net income or principal of the trust estate for the health, support, maintenance and best interests of the Settlors, as the Trustee deems advisable in the Trustee’s discretion.
Gifts.  The Trustee, in the Trustee’s discretion, may make such gifts from principal of the trust estate to any one or more of the Settlors and the issue of the marriage of the Settlors, other than to the Trustee, and any charities as the Trustee determines to be desirable under the circumstances (including tax planning considerations), if such action is not significantly detrimental, in the Trustee’s discretion, to the welfare of the Settlors.  Gifts need not be equal or proportionate.  Gifts shall not be considered advancements and no person shall have standing to complain of any gift made or not made.
[bookmark: _Toc451853889]  ADMINISTRATION UPON DEATH OF DECEASED SETTLOR
Upon the death of the first Settlor to die (the “Deceased Settlor”), subject to the payment of, or satisfactory provision being made for, all debts and taxes (including Estate Taxes), as described in the Paragraph entitled “Payment of Taxes and Expenses” herein, all tangible personal property contributed by the Deceased Settlor to the trust estate, together with half of the remaining Trust principal shall be deemed the “Deceased Settlor’s Share.”  The residue of the trust estate, together with any other assets added to the trust estate by the surviving Settlor (the “Surviving Settlor”), shall be deemed the “Surviving Settlor’s Share.”
[bookmark: _Toc451853890]Specific Devises.  The Trustee shall distribute specific items as follows:
List of Tangible Personal Property.  The Trustee shall distribute all of the Deceased Settlor’s tangible personal property (other than leasehold interests in real property and improvements on such real property) in accordance with the Deceased Settlor’s wishes, which the Deceased Settlor shall have made known to the Trustee prior to the Deceased Settlor’s death.
Balance of Tangible Personal Property.  All other tangible personal property shall be added to the Surviving Settlor’s Share. 
[bookmark: _Toc451853891]Administration of Balance of Deceased Settlor’s Share and Surviving Settlor’s Share.  The balance of the Deceased Settlor’s Share and the Surviving Settlor’s Share shall continue to be administered for the benefit of the Surviving Settlor in accordance with the provisions of this Paragraph.  
Payment of Income and Principal.  During the Surviving Settlor’s lifetime, the Trustee shall distribute to the Surviving Settlor as much of the net income and principal of the trust estate as the Surviving Settlor directs.  If no direction is given, the Trustee is authorized to distribute to or for the benefit of the Surviving Settlor that amount of net income and principal, up to the whole of the trust estate, as the Trustee deems appropriate, in the Trustee’s sole discretion, using the Surviving Settlor’s accustomed manner of living as a guide and without regard to the Surviving Settlor’s other sources of support. The Trustee shall exercise this discretion in a liberal manner, and is not required to consider the interests of any contingent beneficiary in making distributions to the Surviving Settlor.  The Trustee shall accumulate and add any undistributed net income to principal.
Distribution During Incapacity.  If the Surviving Settlor is incapacitated, the Trustee shall exercise discretion in making the following distributions:
(1) Payments for Surviving Settlor.  The Trustee shall pay to or for the benefit of the Surviving Settlor such portions or all of the income or principal of the trust estate for the health, support, maintenance and best interests of the Surviving Settlor, as the Trustee deems advisable in the Trustee’s discretion.
(2) Gifts.  The Trustee, in the Trustee’s discretion, may make such gifts from principal of the trust estate to any one or more of the issue of the marriage of the Settlors, other than to the Trustee, and any charities as the Trustee determines to be desirable under the circumstances (including tax planning considerations), if such action is not significantly detrimental, in the Trustee’s discretion, to the welfare of the Surviving Settlor.  Gifts need not be equal or proportionate.  Gifts shall not be considered advancements and no person shall have standing to complain of any gift made or not made.  
Rights Reserved to Surviving Settlor.  Upon the death of the Deceased Settlor, the Surviving Settlor shall retain, during his or her lifetime, the rights of withdrawal, amendment, and revocation with respect to the Trust estate (except the Disclaimer Trust).
Removal of Trustee.  During the lifetime of the Surviving Settlor, the Surviving Settlor reserves the right to appoint, designate, and remove trustees.
Unproductive Property.  The Surviving Settlor may require that any unproductive property in the trust be made productive or be converted to productive property within a reasonable time.  
[bookmark: _Toc451853892]Disclaimer.  If the Surviving Settlor is entitled to any portion of the Deceased Settlor’s Share, and if the Surviving Settlor makes a qualified disclaimer under Section 2518 of the Internal Revenue Code (the “Qualified Disclaimer”) of the whole or part of any or all property or interests of the Deceased Settlor’s Share, or required to be included in the estate of the Deceased Settlor under the provisions of any tax law, such disclaimed property shall be retained by the Trustee and administered as a separate trust (the “Disclaimer Trust”) as described in the Trust Instrument.  The Qualified Disclaimer may be made by a conservator, guardian or attorney-in-fact under a durable power of attorney, or personal representative for the Surviving Settlor.
[bookmark: _Toc451853893]Simultaneous Death.  If the Settlors die under circumstances where it cannot be established whether or not one Settlor survived the other, it shall be conclusively presumed that each Settlor survived the other Settlor.  The share for each Settlor shall be one-half of the trust estate.  Each Settlor’s share shall be administered as if each is the Surviving Settlor.
[bookmark: _Toc451853894]  DISCLAIMER TRUST
If the Surviving Settlor makes a Qualified Disclaimer as provided in the Paragraph entitled “Disclaimer” herein, after the death of the Deceased Settlor, such disclaimed property shall be administered as a separate trust (the “Disclaimer Trust”) as provided in this Article.
[bookmark: _Toc451853895]Life of Surviving Settlor.  During the lifetime of the Surviving Settlor, the Trustee shall pay to or for the benefit of the Surviving Settlor and the issue of the marriage of the Settlors such portions or all of the net income and principal of the Disclaimer Trust as the Trustee shall deem advisable, in accordance with their needs for their health, education, support, or maintenance as determined by the Trustee in the Trustee’s discretion, with or without considering other resources available to them and without being required to keep the payments equal or proportionate, and the Trustee shall add all surplus net income to the principal of the Disclaimer Trust.  The Settlors intend that the primary concern is the health, maintenance and support of the Surviving Settlor and the Trustee is not required to consider the interests of any other current, remainder or contingent beneficiary in making distributions to the Surviving Settlor.
[bookmark: _Toc451853896]Death of Surviving Settlor.  The Disclaimer Trust shall terminate upon the death of the Surviving Settlor.  Upon such termination, the Trustee shall transfer the remainder of the Disclaimer Trust, including any unpaid income, subject to the holdback requirement, to those who shall be then surviving of the issue of the marriage of the Settlors, per stirpes.  Any portion of the remainder that is subject to the holdback requirement shall be held, administered and distributed as provided according to the Paragraph entitled “Holdback for Settlors’ Issue” in this Article.
[bookmark: _Toc451853897]Alternate Distribution.  If any trust property is to be distributed and none of the designated beneficiaries shall be then surviving, the Trustee shall instead distribute such property in equal parts as follows, the number of said parts to be such that all of said property shall be disposed of by the following provisions:
ONE (1) part to the heirs at law of \, determined as if \ had died intestate, simultaneously with the termination of the trust, domiciled in the State of Hawaii;
ONE (1) part to the heirs at law of |, determined as if | had died intestate, simultaneously with the termination of the trust, domiciled in the State of Hawaii.
[bookmark: _Toc451853898]Holdback for Settlors’ Issue.  Whenever there is a distribution pursuant to the Trust Instrument to a beneficiary who is one of the issue of the marriage of the Settlors, and who has not attained the age of % years, and such distribution is made “subject to the holdback requirement,” the Trustee shall instead retain such property for the benefit of such person (the “Beneficiary”), to be held, administered and distributed as a separate trust, pursuant to the terms of this Paragraph.  Each separate trust shall be designated by the Beneficiary’s name for which the trust is created, followed by the word “Trust.”
Distributions.  The Trustee shall, until the termination of the trust, pay to or for the benefit of the Beneficiary, as much of the net income and principal of the trust as the Trustee shall deem advisable, in accordance with the Beneficiary’s needs for health, education, support, or maintenance as determined by the Trustee in the Trustee’s discretion.  The Trustee has discretion to consider or not consider other resources available to the Beneficiary.  Any income that is not distributed shall be added to principal of the trust estate.
Discretionary Early Termination.  If, in the discretion of the Trustee (other than a Trustee who is the Beneficiary), a trust becomes uneconomical to administer during the administration of the trust, the Trustee shall terminate the trust and shall transfer the residue of the trust, including any unpaid income, absolutely and free from any trust to the Beneficiary.  If the Trustee is the Beneficiary, a trust that becomes uneconomical to administer may be terminated, but only with the written consent of the majority of adult current and remainder beneficiaries of the trust.
Termination of Trust.  Unless previously terminated, the trust shall terminate upon the first to occur of the following events: (1) when the Beneficiary attains the age of % years, (2) upon the death of the Beneficiary, or (3) upon the expiration of twenty-one years after the death of the last survivor of those of the issue of the marriage of the Settlors who shall have been living at the time of the death of the Surviving Settlor.  
Distribution Upon Termination.  Upon termination of the trust, the Trustee shall transfer the residue of the trust, including any unpaid income, absolutely and free from any trust, to the Beneficiary, if the Beneficiary shall be then surviving.  If the Beneficiary shall not be then surviving, the Trustee shall transfer the residue to those who shall be then surviving of the Beneficiary’s issue, per stirpes, or if there are none, to those who shall be then surviving of the issue, per stirpes, of the Beneficiary’s closest lineal ancestor who was one of the issue of the parents of the Deceased Settlor or the Surviving Settlor (whichever the case may be) and who left issue then surviving, or if none of the issue of the marriage of the Settlors shall be then surviving, in accordance with the provisions of the Paragraph entitled “Alternate Distribution” herein.
Add to Existing Trusts.  If any distribution is to be made (other than pursuant to the exercise of the power of appointment) to a person for whom the Trustee is holding other property in trust for such person under this Article, the Trustee shall instead add such property to the principal of such trust.  If any distribution is to be made (other than pursuant to the exercise of the power of appointment) to a person under the age of % years who is one of the issue of the marriage of the Settlors for whom no trust exists under the Trust Instrument, the Trustee shall instead retain such property as a separate trust for the benefit of such person, to be held, administered and distributed pursuant to the provisions of this Paragraph.
[bookmark: _Toc451853899]Definitions and Guidelines.  With respect to determining whether to make a Qualified Disclaimer, and how much to disclaim, the Surviving Settlor and the Trustee should consider whether the death of the Surviving Settlor would result in the imposition of federal or state estate tax or generation skipping transfer tax, whether portability (electing to apply for the Deceased Settlor’s unused exclusion amount pursuant to section 2010(c) of the Internal Revenue Code) will minimize or eliminate the tax, and whether certain assets of the Deceased Settlor’s Share are likely to appreciate in value. 
[bookmark: _Toc451853900]  disposition of surviving settlor’s share upon termination
The trust shall terminate upon the death of the Surviving Settlor.  Upon such termination, the Trustee shall, subject to the payment of, or satisfactory provision being made for, all debts and taxes (including Estate Taxes), as described in the Paragraph entitled “Payment of Taxes and Expenses” herein, transfer the remainder of the trust estate, including unpaid income, as provided in this Article.
[bookmark: _Toc451853901]Specific Devises.  The Trustee shall distribute specific items as follows:
List of Tangible Personal Property.  The Trustee shall distribute all of the tangible personal property (other than leasehold interests in real property and improvements on such real property) in accordance with the Surviving Settlor’s wishes, which the Surviving Settlor shall have made known to the Trustee prior to the death of the Surviving Settlor.
Balance of Tangible Personal Property.  The Trustee shall distribute all other tangible personal property in equal shares to those of the Settlors’ Children who survive the Surviving Settlor, as they shall agree.  If the Settlors’ Children cannot agree, the Settlors’ Children shall take turns selecting items of tangible personal property.  If all of the Settlors’ Children fail to survive the Surviving Settlor, the tangible personal property shall be added to the Residue of the trust estate. 
[bookmark: _Toc451853902]Residue.  The Trustee shall distribute the remaining assets of the trust estate (the “Residue”), subject to the holdback requirement, to those who shall be then surviving of the issue of the marriage of the Settlors, per stirpes.  Any portion of the Residue that is subject to the holdback requirement shall be held, administered and distributed as provided according to the Article herein entitled “Holdback for Funds.”   
[bookmark: _Toc451853903]Alternate Distribution.  If any trust property is to be distributed and none of the designated beneficiaries shall be then surviving, the Trustee shall instead distribute such property in equal parts as follows, the number of said parts to be such that all of said property shall be disposed of by the following provisions:
ONE (1) part to the heirs at law of \, determined as if \ had died intestate, simultaneously with the termination of the trust, domiciled in the State of Hawaii;
ONE (1) part to the heirs at law of |, determined as if | had died intestate, simultaneously with the termination of the trust, domiciled in the State of Hawaii.
[bookmark: _Toc451853904]  HOLDBACK FOR FUNDS
[bookmark: _Toc451853905]Holdback for Settlors’ Issue.  Whenever there is a distribution pursuant to the Trust Instrument to a beneficiary who is one of the issue of the marriage of the Settlors, and who has not attained the age of % years, and such distribution is made “subject to the holdback requirement,” the Trustee shall instead retain such property for the benefit of such person (the “Beneficiary”), to be held, administered and distributed as a separate trust, pursuant to the terms of this Paragraph.  Each separate trust shall be designated by the Beneficiary’s name for which the trust is created, followed by the word “Trust.”
Distributions.  The Trustee shall, until the termination of the trust, pay to or for the benefit of the Beneficiary, as much of the net income and principal of the trust as the Trustee shall deem advisable, in accordance with the Beneficiary’s needs for health, education, support, or maintenance as determined by the Trustee in the Trustee’s discretion.  The Trustee has discretion to consider or not consider other resources available to the Beneficiary.  Any income that is not distributed shall be added to principal of the trust estate.
Discretionary Early Termination.  If, in the discretion of the Trustee (other than a Trustee who is the Beneficiary), a trust becomes uneconomical to administer during the administration of the trust, the Trustee shall terminate the trust and shall transfer the residue of the trust, including any unpaid income, absolutely and free from any trust to the Beneficiary.  If the Trustee is the Beneficiary, a trust that becomes uneconomical to administer may be terminated, but only with the written consent of the majority of adult current and remainder beneficiaries of the trust.
Termination of Trust.  Unless previously terminated, the trust shall terminate upon the first to occur of the following events: (1) when the Beneficiary attains the age of % years, (2) upon the death of the Beneficiary, or (3) upon the expiration of twenty-one years after the death of the last survivor of those of the issue of the marriage of the Settlors who shall have been living at the time of the death of the Surviving Settlor.  
Distribution Upon Termination.  Upon termination of the trust, the Trustee shall transfer the residue of the trust, including any unpaid income, absolutely and free from any trust, to the Beneficiary, if the Beneficiary shall be then surviving.  If the Beneficiary shall not be then surviving, the Trustee shall transfer the residue to those who shall be then surviving of the Beneficiary’s issue, per stirpes, or if there are none, to those who shall be then surviving of the issue, per stirpes, of the Beneficiary’s closest lineal ancestor who was one of the issue of the parents of the Deceased Settlor or the Surviving Settlor (whichever the case may be) and who left issue then surviving, or if there are none then surviving, in accordance with the provisions of the Paragraph entitled “Alternate Distribution” herein.
Add to Existing Trusts.  If any distribution is to be made (other than pursuant to the exercise of the power of appointment) to a person for whom the Trustee is holding other property in trust for such person under this Article, the Trustee shall instead add such property to the principal of such trust.  If any distribution is to be made (other than pursuant to the exercise of the power of appointment) to a person under the age of % years who is one of the issue of the marriage of the Settlors for whom no trust exists under the Trust Instrument, the Trustee shall instead retain such property as a separate trust for the benefit of such person, to be held, administered and distributed pursuant to the provisions of this Paragraph.
[bookmark: _Toc451853906]  ADMINISTRATION
[bookmark: _Toc451853907]Applicability of Provisions.  The provisions of this Article shall apply to and govern the administration of the trust estate.
[bookmark: _Toc451853908]Trustee Powers.  In addition to all powers now or hereafter conferred by law, the Trustee shall have the following powers:
General Powers of Trustee.  The Trustee shall have the power and authority (1) to manage, develop, improve, sell, convey, mortgage, partition, subdivide and change the character of any trust property; (2) to dedicate to public use, abandon and otherwise dispose of any trust property, when, in the judgment of the Trustee, it is in the interests of the beneficiaries to do so; (3) to enter into any lease as lessor or lessee for a term within or extending beyond the duration of the trust; (4) to grant or take an option to purchase or lease; (5) to borrow funds, with or without trust property as security, for such purposes as the Trustee shall deem advisable; (6) to invest and reinvest principal and income in every kind of property, real and personal; (7) to place trust assets in the hands of agents selected by the Trustee, in order to facilitate transactions and record keeping in connection with those assets and for safekeeping; (8) to continue or participate in the operation of any business or other enterprise and to effect incorporation, dissolution or other changes in the form of the organization thereof; (9) to give revocable or irrevocable general or specific proxies or authorizations for voting or acting with respect to securities, with or without power of substitution and discretionary or nondiscretionary, including such authority to any protective or reorganization committee as the Trustee shall deem advisable; (10) to effect distribution of property in kind or in money and in divided or undivided interests, and to allocate property among shares and adjust resulting differences in valuation; and (11) generally to exercise the same control over and rights with respect to the trust estate as could be exercised personally by an absolute owner of the trust property.
General Trustee Powers Directed By Settlors.  The Trustee shall have the power and authority (1) to borrow funds, with or without trust property as security, for such purposes as the Trustee shall deem advisable, including, without limitation, payment of debts of the Settlors or for any other purpose as directed by the Settlors; (2) when expressly directed by the Settlors and on terms and conditions approved by the Settlors to guarantee loans made to the Settlors or at the Settlors’ request, as well as any extension, renewal or refinancing thereof, and to hypothecate trust property in order to secure the payment of debts and performance of obligations arising from loans made to the Settlors or at the Settlors’ request, as well as any extension, renewal or refinancing thereof; (3) to invest and reinvest principal and income without being limited by any statute or rule of law affecting the investment of trust funds; (4) to buy, sell and trade in securities; (5) to pledge or hypothecate any securities as security for loans and advances made to the Trustee; (6) to delegate authority to agents to enter orders in securities transactions; (7) to retain indefinitely any property received as part of the trust estate until, in the Trustee’s judgment, disposition thereof should be made, regardless of any risk, nonproductivity or lack of diversification, and although, except for this express authority, it might be of a kind or in an amount which would be considered improper for a trust estate; and (8) from time to time, in the Trustee’s sole discretion and without reference to prior determinations, and for any purpose, to determine what is principal and what is income of the trust estate and to allocate receipts and disbursements to those accounts, with full discretion to allocate any receipt to principal for the purpose of providing funds for the payment of any charge against principal.
Settlors as Trustee.  During such time as the Settlors shall be Trustee, the Trustee shall have the power and authority, in addition to all of the powers and authority listed or described in subparagraph A of this Paragraph, to buy, sell and trade in securities of any nature, including options and short sales, commodities, commodity futures contracts and commodity futures options, on margin, and for such purposes to maintain and operate margin accounts with brokers; to pledge or hypothecate any securities, commodities, commodity futures contracts and commodity futures options held or purchased by the Trustee with such brokers as security for loans and advances made to the Trustee; and to delegate authority to agents to enter orders in commodities transactions.
Power to Loan to Entities Owned by Beneficiaries.  The Trustee shall have the power to make loans directed by the Settlors.  The Trustee shall also have the power to make loans to either Settlor, or to the issue of the marriage of the Settlors, and to make loans to entities owned by either Settlor, or by the issue of the marriage of the Settlors.  The Trustee shall have the power to pledge trust assets as collateral for loans described in this subparagraph.
Power to Terminate Trust if Uneconomical to Administer.  Whenever the Trustee has the discretion to terminate a trust that has become uneconomical to administer, the Trustee, in exercising this discretion, may determine that a trust has become uneconomical to administer when the value of the trust principal is less than $200,000.
[bookmark: _Toc451853909]Merger of Trusts or Funds.  The Trustee shall have the power to merge the assets of any trust established under the Trust Instrument with the assets of any other trust; provided, however, that (a) such other trust is held for the benefit of the same person(s) as is the corresponding trust or fund established under the Trust Instrument, and (b) the instrument governing such other trust contains provisions which are, in all significant respects, identical to the provisions relating to the corresponding trust contained in the Trust Instrument, and thereafter to administer the assets of both trusts as one trust estate under the provisions of the Trust Instrument or any other instrument containing provisions which meet the aforesaid requirements.  The Trustee’s determination of what constitutes “in all significant respects” shall be binding on all persons interested in the trust estate.
[bookmark: _Toc451853910]Division of Trusts or Funds.  The Trustee shall have the power to divide any trust hereunder into two or more separate trusts.  Any such division shall be made based on the fair market value of the trust assets at the time of division.  The trusts resulting from any such division shall have the same terms and conditions as the trust from which they were divided; provided, however, where any such division is necessary to prevent a corporation from losing its status as an S corporation under the Internal Revenue Code or to enable the establishment of trusts with zero inclusion ratios, as defined in section 2642 of the Internal Revenue Code, the beneficiary or beneficiaries, as the case may be, of each of the trusts resulting from any such division need not be all of the beneficiaries of the trust or fund from which the new trusts or funds were divided as long as the interests of each beneficiary under the trust from which the new trusts were divided are not adversely affected by such division.
[bookmark: _Toc451853911]Payment of Interest for GST Allocation.  The Trustee shall pay appropriate interest (within the meaning of section 2642 of the Internal Revenue Code and applicable Treasury regulations), if payment of such interest is necessary to obtain an “inclusion ratio” of “0” under said section 2642 or to qualify for “separate trusts” treatment under section 2654 of the Internal Revenue Code and applicable Treasury regulations.
[bookmark: _Toc451853912]No Bond Required.  The Trustee shall not be required to give any bond. 
[bookmark: _Toc451853913]Trustee’s Accounts.  The accounts of the Trustee shall be as provided in this Paragraph.
Accounting to Settlors.  The Trustee shall at least annually deliver to the Settlors an account for each accounting period during which the Trustee shall have held property in trust pursuant to the Trust Instrument.
No Accounts to Contingent Beneficiaries.  While either Settlor is surviving and has not been determined to be incapacitated, the Trustee shall not account to any of the contingent remainder beneficiaries.
Settlors’ Approval of Trustee’s Account.  The approval by the Settlors of any act or omission on the part of the Trustee or of any account of the Trustee shall effectually authorize, ratify and empower such act or omission (including, in the case of approval of any account, all acts or omissions of the Trustee during the period covered by the account), shall constitute a full release of the Trustee with respect to such act or omission and such account, and shall, for all purposes, be binding on all persons (whether then in being or not) who are then or may thereafter become entitled to share in either the income or principal of the trust estate.  The Trustee may act or rely upon any communication from the Settlors, including any communication containing directions pursuant to this Article, and shall not be liable or responsible for any loss which may be occasioned by reason of the Trustee’s observance of any directions contained in such a communication, regardless of whether the Settlors shall be surviving when the communication is received and the directions are followed.
Accounting While Settlor Incapacitated.  During such time as either Settlor shall be surviving, but incapacitated, the Trustee shall deliver the account to the conservator of the Settlor, if a conservator is appointed, or if not appointed to an agent under durable power of attorney, if an agent is appointed.
Accounting after Death of Settlors.  After the death of both Settlors, the Trustee shall, at least once a year, deliver to each adult income beneficiary and to a parent or guardian of each minor income beneficiary an account for each accounting period during which the Trustee shall have held property in trust for the benefit of such beneficiary pursuant to this Trust Instrument.
No Court Accounting Required.  The Trustee shall not be required to file any account in any court.
[bookmark: _Toc451853914]Trustee Compensation.  During such time as either Settlor shall be surviving and has not been determined to be incapacitated, the Trustee shall be entitled to whatever compensation for the Trustee’s services as shall from time to time be last agreed upon by the Settlor and the Trustee.
Compensation upon Settlor’s Death or Incapacity.  During such time as either Settlor shall be surviving and incapacitated, and at and after the death of the Surviving Settlor until distribution of all trust property, the Trustee shall be entitled to receive out of the trust property reasonable compensation for the Trustee’s services, without prior allowance, determination or review by any court.
[bookmark: _Toc451853915]Removal, Resignation and Appointment of Trustee.  The following provisions govern the removal, resignation and appointment of successor Trustees.
Documentation to Remove Trustee.  If the Settlors remove and appoint a Trustee, such appointment shall become effective only upon the receipt of two instruments in writing by the person(s) and/or bank or trust company then serving as Trustee:  (1) an instrument appointing a successor Trustee, executed by the Settlors and (2) an instrument accepting such appointment, executed by the successor Trustee.  Upon receipt of these two instruments, the person(s) and/or bank or trust company then serving as Trustee shall forthwith execute and deliver, at the expense of the trust estate, all instruments of conveyance or transfer which the newly appointed successor Trustee shall reasonably require to vest in the successor Trustee the right, title and interest in and to all of the trust property.
Resignation of Trustee.  Any Trustee may resign by delivering notice thereof to the person(s) and/or bank or trust company designated herein as successor Trustee, or if no successor Trustee is designated herein to the Settlors, to the Surviving Settlor, or to the beneficiary or beneficiaries of the trust, to whom the Trustee is then directed to, or may, distribute trust income or principal (as the case may be), such resignation to take effect upon the date stated therein, but not sooner than the date of receipt of said instrument by such person(s) and/or bank or trust company designated in this subparagraph to receive such notice.
No Successor Trustee Designated by Trust Instrument.  If a Trustee shall resign, die or become incapacitated and the Trust Instrument does not designate a successor Trustee, the Settlors, the Surviving Settlor, or a majority of the beneficiaries of the trust to whom the Trustee is then directed to, or may, distribute trust income or principal (“Majority Beneficiaries”), shall have the power to appoint as successor Trustee any person(s) and/or any bank or trust company incorporated under the laws of the United States or any state or territory thereof; provided, however, that such newly appointed successor Trustee shall not be a beneficiary of the trust estate who shall not have attained the age of % years.  Each appointment of a successor Trustee pursuant to the provisions of this subparagraph C shall be made by way of a written instrument appointing a successor Trustee, executed by the Settlors, the Surviving Settlor or by the Majority Beneficiaries (as the case may be), and such appointment shall become effective upon the receipt by the Settlors, the Surviving Settlor or by the Majority Beneficiaries (as the case may be) of a written instrument accepting such appointment, executed by the successor Trustee.
Successor Trustee Powers.  Any successor Trustee shall be vested with and may exercise all of the rights, powers, duties and discretion herein given to the Trustee.
Delegation of Powers to Co-Trustee.  During such time as there shall be two or more Trustees of a trust acting hereunder, (a) any co-trustee may, by a written instrument, delegate any or all powers and discretion to the other co-trustee(s) for such period of time as the delegating co-trustee shall designate, and the delegating co-trustee may renew such delegation from time to time, and (b) no co-trustee shall be responsible for the acts or omissions of the other co-trustee(s).
Notice to Guardian or Conservator.  A guardian or conservator of a beneficiary under legal disability or the parent(s) or guardian or conservator of a minor beneficiary may, for purposes of this Paragraph, act and receive notice for such beneficiary.
[bookmark: _Toc451853916]Vesting of Title in Trustee.  The trust estate shall vest in the Trustee who shall from time to time be appointed and acting hereunder, without instrument of transfer or order of any court, but each successor Trustee shall be responsible only for that trust property which the successor Trustee actually receives from the immediate predecessor as Trustee or from the personal representatives of that immediate predecessor.  No appointment of a successor Trustee shall affect or impair the right of any prior Trustee to payment of all proper fees and charges and to reimbursement from and indemnification by the trust estate.  No successor Trustee shall have any obligation or responsibility with respect to any of the acts, transactions and accounts of any prior Trustee.  Each successor Trustee shall be entitled to rely for all purposes upon the account and inventory furnished to such successor Trustee by such successor Trustee’s immediate predecessor as Trustee.
[bookmark: _Toc451853917]Ancillary Trustee.  If any property which is or may become a part of the assets of the trust estate is situated in a jurisdiction in which the Trustee is unwilling or not qualified to act, the Trustee shall have the power to appoint an individual and/or corporation qualified to act in such jurisdiction with respect to such property, as ancillary trustee, as holder of title pursuant to a title-holding trust, or in some similar capacity (hereinafter referred to as “Ancillary Trustee”), and to require such security, if any, as may be deemed appropriate by the Trustee.  The Ancillary Trustee shall have all of the rights, powers, discretion, responsibilities and duties delegated to the Ancillary Trustee by the Trustee, within the limits of the authority possessed by the Trustee, but shall exercise and discharge same subject to such limitations or directions of the Trustee as shall be specified in the instrument evidencing the appointment.  The Ancillary Trustee shall be answerable to the Trustee for all monies, assets or other property entrusted to or received by the Ancillary Trustee, in connection with the administration of the trust estate.  The Trustee may remove the Ancillary Trustee and may appoint a successor at any time or from time to time.  No judicial or other proceeding or order of any court shall be necessary to effectuate the appointment or removal of the Ancillary Trustee, unless the jurisdiction in which the Ancillary Trustee is appointed or removed requires a judicial or other proceeding or a court order or decree to effectuate such appointment or removal.
[bookmark: _Toc451853918][bookmark: OLE_LINK1]Presumption of Capacity.  The procedures to determine incapacity are described in this Paragraph.
Standard to Determine Incapacity.  For purposes of the Trust Instrument, a person shall be conclusively presumed to have capacity unless a licensed medical doctor who has examined such person has determined that such person is incapacitated and the Trustee, or the next successor Trustee if such person is a Trustee hereunder, has been notified in writing of such determination.  If such determination has been made and the Trustee, or the next successor Trustee if such person is a Trustee hereunder, has received written notification thereof, such person shall be regarded as incapacitated, for purposes of this Trust Instrument, and such determination shall be binding upon all persons interested in the trust estate.  
Definition of “Incapacitated” or “Incapacity”.  As used herein, “incapacitated” or “incapacity” means the inability of a person to manage property or business affairs because the person has a cognitive impairment in the ability to receive and evaluate information or make or communicate decisions even with the use of appropriate and reasonably available technological assistance.  
Medical Records Release Authorized.  To determine whether a person covered by this trust is incapacitated or has capacity, all individually identifiable health information and medical records may be released to the Trustee and the Trustee may execute any releases or other documents required to receive the information.  If the records to be released are for the Trustee, then the Trustee agrees that the records may be released to the next successor Trustee, even if the successor Trustee has yet to be appointed.  Information released may include any written opinion relating to the person’s incapacity or capacity that the Trustee or the next successor Trustee may have requested.  All persons interested in this trust understand and agree (a) that the same authority is being given to the Trustee or the next successor Trustee as the person would have with respect to the uses and disclosures of their protected health information under the Health Insurance Portability and Accountability Act of 1996, Public Law 104-191 (also known as HIPAA), as amended, and its implementing regulations at 45 Code of Federal Regulations Parts 160 and Part 164, and any applicable Hawaii laws, and (b) they will indemnify and hold harmless the entity providing the requested information, concerning a determination of capacity, and any use of the information.
No Presumption on Testamentary Capacity.  The determination that a person is incapacitated under the provisions of this Paragraph shall not create a presumption that such person lacks testamentary capacity.
[bookmark: _Toc451853919]Spendthrift Provision.  The interests of beneficiaries, other than the Settlor, in principal or income, shall not be subject to claims of their creditors or others, or to legal process, and may not be voluntarily or involuntarily alienated or encumbered; provided, that this Paragraph shall not limit or prohibit the Surviving Settlor from exercising a power of appointment with respect to the principal and income of any trust described in the Trust Instrument which gives such powers of appointment or to limit or prohibit the Surviving Settlor from withdrawing principal from any trust described in the Trust Instrument which gives the Surviving Settlor such powers; and provided, further, that this Paragraph shall not limit or affect the exercise by a beneficiary of the beneficiary’s power of appointment with respect to the principal and income of any separate trust created under the Trust Instrument. 
[bookmark: _Toc451853920]Alternate Valuation.  Regardless of anything to the contrary in the Trust Instrument, the Trustee shall not be required, until six months after the Settlor’s death, to effectuate a “distribution” or other “disposition” of any of the principal of the trust estate, within the meaning of section 2032 of the Internal Revenue Code.
[bookmark: _Toc451853921]Continuation of Trustee Powers.  All of the powers and discretion of the Trustee hereunder shall continue until all of the trust property has been distributed.
[bookmark: _Toc451853922]Custodian for Distributee under Age 21.  If any distribution under the Trust Instrument is required to be made outright (not in trust and not subject to any holdback requirement) to a person who has not attained the age of twenty-one years at the time of such transfer, and who is not one of the issue of the marriage of the Settlors, the Trustee shall instead make the distribution to such appropriate and qualified individual or trust company as the Trustee shall in the Trustee’s discretion select, as custodian for such person under the Hawaii Uniform Transfers to Minors Act or similar law as the Trustee deems appropriate.  If such transfer results in the application of federal or state generation skipping transfer (“GST”) tax, the GST tax shall be paid from the property transferred in the manner provided by law.
[bookmark: _Toc451853923]Power of Appointment.  If any person is given a power of appointment over any interest in any trust described in the Trust Instrument, the power of appointment may be exercised only by the person to whom the power of appointment is conferred, and may not be exercised by any agent or other fiduciary without a prior Court order.
[bookmark: _Toc451853924]Discretionary Distributions.  Unless otherwise provided, whenever the Trustee has discretion to distribute principal or income to a group of beneficiaries, the Trustee shall have the power to (a) distribute to a beneficiary without considering such distribution an advancement, (b) distribute unequally to members of the group, and (c) distribute to less than all members of the group.
[bookmark: _Toc451853925]Financial Institution as Trustee.  During such time as a bank, a trust company or other financial institution (collectively “Financial Institution”) shall be the Trustee, the Trustee shall have the power, in addition to all of the powers and authority listed or described in this Paragraph, to borrow from the Financial Institution or to enter into a reverse mortgage loan with the Financial Institution, notwithstanding the potential conflict of interest.  Such power may be exercised by the Trustee without an order from any Court.
[bookmark: _Toc451853926]Trustee’s Obligation of Support.  Regardless of anything to the contrary in this Trust Instrument, no Trustee, other than the Settlors, shall have the power to exercise discretion regarding any distribution of income or principal which would relieve such Trustee’s personal legal obligation to support another individual.
[bookmark: _Toc451853927]Termination of Beneficiary’s Income Interest.  Upon the death of any income beneficiary, the interest of that beneficiary in all undistributed income shall terminate, regardless of when it shall have accrued, and all such income shall be distributed as though it had accrued immediately after the death of that beneficiary.
[bookmark: _Toc451853928]Limitation of Trustee’s Liability.  Until the Trustee shall receive written notice of any event upon which any right in the trust estate may depend, the Trustee shall incur no liability with respect to disbursements and other actions in good faith which would have been proper in the absence of that event.
[bookmark: _Toc451853929]Payments to Beneficiaries under Legal Disability.  Whenever, prior to the termination of the trust, the Trustee shall be required or authorized to make payments to or for the benefit of a beneficiary who is under legal disability, such payments may be made to the beneficiary or to a third party for the benefit of the beneficiary, without liability on the part of the Trustee. 
[bookmark: _Toc451853930]Depreciation and Depletion.  The Trustee shall determine the amount of depreciation and depletion chargeable against the tangible assets of the trust estate each year, in accordance with accounting principles, methods and formulas determined by the Trustee to be generally accepted and applicable, and shall charge against income and credit to principal the amount so determined; provided, (a) that the amount of depreciation and depletion charged with respect to any asset of the trust estate during any year shall not exceed the net income derived from that asset during that year, as determined by the Trustee, and (b) that the Trustee shall not be required to charge depreciation or depletion with respect to any improvement constructed on trust property by a lessee.  All such determinations made in good faith by the Trustee shall be binding on all persons interested in the trust estate.
[bookmark: _Toc451853931]Construction in Favor of Income Beneficiaries.  This Trust Instrument shall be liberally construed in the interest and for the benefit of the current income beneficiaries, and the exercise of any discretion of the Trustee in favor of any current income beneficiary shall be absolutely binding on all successor income beneficiaries and remainder beneficiaries; provided, that this Paragraph shall not be deemed to limit any discretion herein conferred upon the Trustee.
[bookmark: _Toc451853932]Possession of Tangible Personal Property.  During the Settlors’ life, tangible personal property shall be administered as provided in this Paragraph.
Settlors in Possession.  During such time as either Settlor shall be surviving and has not been determined to be incapacitated, the Trustee shall give the Settlors, or any other person or entity as the Settlors direct, possession of any or all tangible personal property at any time included in the trust estate.  During such time as the Settlors shall be in possession of any such tangible personal property, the Settlors shall enjoy full possession of such property, including the right to rent such property to another person, without any rental or accounting therefor to the Trustee.  If, upon the incapacity or death of both Settlors, the Trustee shall be unable to locate any item(s) of such tangible personal property, the Trustee shall be relieved of any responsibility with respect to such item and shall incur no liability to the specified distributee thereof, or to any other person interested in the trust estate.
Incapacity of Settlors.  During such time as one or both Settlors shall be surviving and incapacitated, and at and after the death of both Settlors, the Trustee, in the Trustee’s discretion, may give possession of any or all tangible personal property at any time included in the trust estate to any one or more of the current income beneficiaries (whether adult or minor), to the guardian of the person or property of any one or more of the current income beneficiaries or to the person or persons with whom any one or more of the current income beneficiaries may at any time be living, without being required to divide the property equally, and the Trustee shall be entitled to regain possession of the property at any time.
Trustee Duty While In Possession of Settlors.  During such time that any tangible personal property shall be under the possession and control of either or both Settlors or others pursuant to this Paragraph, the Trustee shall have no responsibility for the care and custody of such property, shall have no duty to inventory, account for, or insure such property and shall not be liable for any damage to or loss of such property or any damage or loss resulting from the use or operation of such property. 
[bookmark: _Toc451853933]Additions to Trust Estate.  Any person may at any time add to the trust estate property acceptable to the Trustee, and any property so added shall be subject in every respect to the terms and conditions of this Trust Instrument.
[bookmark: _Toc451853934]S-Corporation Stock.  It the Trustee holds any stock in an S-corporation as referred to in section 1361(a)(1) of the Internal Revenue Code (“S-corporation Stock”), and if the Trust is deemed to be an ineligible shareholder, the Trustee is authorized to reform the Trust to meet the requirements of a “qualified subchapter S trust” within the meaning of section 1361(d)(3) of the Internal Revenue Code (“QSST”) and that the QSST shall be administered in a manner that is consistent with the requirements of S-corporation status within the meaning of section 1361(a)(1).  The Trustee is authorized to make the election described in section 1361(d)(2) of the Internal Revenue Code to treat the trust as a QSST.  
[bookmark: _Toc451853935]GST Savings.  Unless the Trustee specifically elects otherwise, if any transfer upon termination of the trust would be subject to taxation under Chapter 13 of the Internal Revenue Code, the property shall instead be transferred to such person or persons (including, without limitation, the estate of the Beneficiary), in such amounts and proportions, for such estates and interests and upon such terms, trusts, conditions and limitations as the Beneficiary shall appoint by a will which specifically refers to the power of appointment herein given to the Beneficiary.  The power of appointment given to the Beneficiary by this Paragraph shall be exercisable by the Beneficiary alone and in all events.  All property as to which such power of appointment shall not be effectually exercised shall be disposed of as follows:
Payment of Estate Tax.  To the extent that such property is sufficient, the Trustee shall pay to the Beneficiary’s personal representatives a sum equal to the difference between (a) the total of the estate, inheritance, succession and other death taxes actually imposed because of the death of the Beneficiary and the expenses actually incurred in the administration of his or her estate, and (b) what that total would have been if no part of the trust or the payment this subparagraph directs be made had been considered in computing those taxes and administration expenses.  The Trustee’s determination in good faith of the amount of the payment shall be final and binding on all persons interested in the trust.  The payment shall be made on the condition that it discharges all obligations of those receiving property of the trust to reimburse the Beneficiary’s personal representatives for the portion of such taxes attributable to that property.
Balance of Trust.  The balance of the trust as to which such power of appointment shall not have been effectually exercised shall be distributed to those who shall be then surviving of the Beneficiary’s issue, per stirpes.  If the Beneficiary has no surviving issue, the balance of the trust shall be distributed to those who shall be then surviving of the issue, per stirpes, of the Beneficiary’s closest lineal ancestor who was one of the issue of the parents of the Deceased Settlor or the Surviving Settlor (whichever the case may be) and who left issue then surviving, or if none of the issue of the marriage of the Settlors shall be then surviving in accordance with the provisions of the Paragraph entitled “Alternate Distribution” herein.
[bookmark: _Toc451853936]  MISCELLANEOUS PROVISIONS
[bookmark: _Toc451853937]Payment of Taxes and Expenses.  Upon the death of either Settlor, the Trustee shall pay taxes and expenses described in this Paragraph.  For purposes of this Article, (a) taxes and expenses relating to the estate of the Deceased Settlor shall be paid from the Deceased Settlor’s Share and (b) taxes and expenses relating to the estate of the Surviving Settlor shall be paid from the Surviving Settlor’s Share.  Reference to the “Settlor” shall be to the Deceased Settlor or the Surviving Settlor, as the case may be.
Certification by Settlor’s Personal Representative.  The Trustee shall pay to the Settlor’s personal representatives or to the taxing authorities and other obligees of the Settlor’s estate such amounts as those personal representatives shall certify, within the three-year period following the Settlor’s death, to be the extent to which the Settlor’s estate, after satisfaction of all of the Settlor’s specific and general devises and bequests, is insufficient for the payment of the Settlor’s funeral and administration expenses, the expenses incurred in transferring and delivering all bequests to the Settlor’s legatees at their residences, and all estate, inheritance, succession and other death taxes (including interest and penalties thereon) imposed by the United States or any state, territory or possession thereof by reason of the Settlor’s death.
Estate Taxes Payable.  The taxes payable by the Trustee shall include all estate tax imposed by the United States or by any state, whether or not measured by property passing under the Settlor’s Will, other than (a) taxes imposed because of the inclusion in the Settlor’s gross estate of the value of property to which section 2044 of the Internal Revenue Code applies and in which the Settlor shall have had a qualifying income interest for life, within the meaning of that section, and (b) taxes imposed by reason of the Settlor’s possession of any unexercised power of appointment.
Payment from Principal.  The aforesaid payments shall be made out of the principal of the trust estate, subject to any prior disposition of such principal as herein provided, but property which is excluded from the Settlor’s gross estate for federal estate tax purposes shall not be used to make any payment on account of the Settlor’s debts or funeral or administration expenses, estate or inheritance taxes imposed by the United States or any state, territory or possession thereof, or expenses incurred in transferring and delivering bequests to the Settlor’s legatees at their residences.
Reliance of Certification.  The Trustee may rely absolutely on any such certificate issued by the Settlor’s personal representative, and shall not be required to investigate its truth.  The Trustee shall not be responsible for the application of any sums paid pursuant to such a certificate and shall not be required to recover any sums so paid which are not used for the purposes certified.
GST Tax.  Any generation-skipping transfer tax imposed upon a transfer under this Trust Instrument shall be charged to the property transferred in the manner provided by applicable law.
Discretion to Withhold Distributions.  Regardless of anything to the contrary in the Trust Instrument, during the three-year period following the Settlor’s death, the Trustee shall hold in trust from time to time such sum as the Trustee determines, in the Trustee’s sole discretion, is likely to be required for payment pursuant to the certification by the Settlor’s personal representatives described in this Paragraph.  Any portion of the aforesaid sum that is from time to time determined by the Trustee to be in excess of the likely requirements of such certification or that remains in the Trustee’s hands unobligated by such certification upon the expiration of the three-year period shall be transferred, held or disposed of by the Trustee as the Trustee would have transferred, held or disposed of that portion if the Trustee had not been directed by this Paragraph to continue to hold it.
No Personal Representative.  If no one is appointed as the Settlor’s personal representative, or in the event there is no probate proceeding in the Settlor’s domiciliary state, the Trustee may, but is not required to, in the Trustee’s discretion and without liability to any beneficiary under this trust agreement, pay in whole or in part all debts that are due and enforceable against the Settlor’s probate estate, the expenses of the Settlor’s last illness and funeral, the expenses of administering and distributing the Settlor’s estate, specific bequests and legacies under the Settlor’s Will and any codicil thereto and all death taxes and other governmental charges imposed under the laws of the United States or of any state or country by reason of the Settlor’s death.
[bookmark: _Toc451853938]Survivorship Requirement.  For purposes of the Trust Instrument, anyone (excluding Settlors) who dies within thirty days after the date of a person’s death shall be considered to have died before that person.
[bookmark: _Toc451853939]Elective Share by Surviving Settlor.  If the Surviving Settlor shall take an elective share of the Deceased Settlor’s estate, in the manner described in section 560:2-202 of the Hawaii Revised Statutes, as amended, then, for purposes of the Trust Instrument, the Surviving Settlor shall be deemed to have predeceased the Deceased Settlor and the Trust Instrument shall be construed, interpreted and applied in the same manner and so as to have the same effect as if the Surviving Settlor had died before the Deceased Settlor.
[bookmark: _Toc451853940]Definition of “Issue” and Related Terms.  As used herein, “issue” means all persons who are descended from the ancestor referred to, either by blood relationship to or legal adoption by that ancestor or by any of that ancestor’s blood or legally adopted descendants, “child” or “children” means one or more of such issue of the first generation, and “per stirpes” means in the manner described in section 560:2-709 of the Hawaii Revised Statutes, as originally enacted in 1996 (without regard to any amendments heretofore or hereafter made to that section or to the repeal of that section), applying the definitions of other terms and the principles set forth in this Paragraph and giving the terms “descendant” and “descendants” in said section 560:2-709 the same meaning as the term “issue” in this Paragraph.  If a person is regarded as “issue” of a particular individual, within the meaning of this Trust Instrument, that individual shall be regarded as an “ancestor” of said person within the meaning of this Trust Instrument.  Anyone otherwise entitled to benefit hereunder as a blood descendant of any individual shall receive that benefit even if he or she shall have been adopted by another individual; provided, however, that anyone otherwise entitled to benefit hereunder as both a blood descendant and a descendant by legal adoption shall receive a benefit hereunder only as a blood descendant and that anyone otherwise entitled to benefit hereunder through such a person shall receive a benefit only through that person as a blood descendant.
[bookmark: _Toc451853941]Reference to “Internal Revenue Code.”  Any reference to the “Internal Revenue Code” in the Trust Instrument is to the Internal Revenue Code of 1986, as now or hereafter amended, and shall be deemed to refer to and include corresponding provisions of any subsequent United States tax law. 
[bookmark: _Toc451853942]Reference to “Hawaii Revised Statutes.”  Except as otherwise specifically provided herein, any reference to the “Hawaii Revised Statutes” in the Trust Instrument is to the Hawaii Revised Statutes, in existence on the date of execution of this Trust Instrument, as now or hereafter amended, and shall be deemed to refer to and include corresponding provisions of any subsequent Hawaii law.
[bookmark: _Toc451853943]Lapse of Bequest or Devise.  Unless otherwise specifically provided in the Trust Instrument, if any beneficiary under the Trust Instrument shall not be surviving upon the death of the Surviving Settlor or upon the termination of any trust created under the Trust Instrument, any bequest or devise to such beneficiary upon the death or termination shall lapse, notwithstanding anything to the contrary in section 560:2-603 of the Hawaii Revised Statutes, as amended.
[bookmark: _Toc451853944]Privacy.  During the lifetime of the Settlors, the Trustee shall not register this trust pursuant to the provisions of the Uniform Probate Code and shall not reveal the terms of the Trust Instrument to any beneficiary other than the Settlors.  
[bookmark: _Toc451853945]Effect of Titles on Construction of Text.  Except as otherwise provided, the titles used at the beginning of each article and each numbered paragraph of the Trust Instrument are for convenience only and shall not affect the construction of the text of the Trust Instrument.
[bookmark: _Toc451853946]Hawaii Law.  The law of Hawaii shall govern the provisions of the Trust Instrument.
IN WITNESS WHEREOF, the Settlors and the Trustees have signed this instrument on ___________________________________.



__________________________________________
@, 
Settlor and Trustee



__________________________________________
},
Settlor and Trustee

STATE OF HAWAII	)
	)  SS.
CITY AND COUNTY OF HONOLULU	)


On _____________________________, before me personally appeared @ and }, to me known to be the persons described in and who executed this ________-page \ and | Trust dated _____________________________, in the First Circuit of the State of Hawaii, and acknowledged that they executed the same as their free act and deed, and if applicable in the capacities shown, having been duly authorized to execute such instrument in such capacities.



__________________________________________
Print Name: 

NOTARY PUBLIC, State of Hawaii
My commission expires:
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