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The materal presemted s intended for information purposes only. it is not
intended as professional advice and should not be construed as such The
material presented is included with the understanding and agreement that DL
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Title IX of the Education Amendments of 1972
 Prohibits sex discrimination in education programs that receive federal
funding.

» 5exual harassment, including sexual assault, is a type of sex
discrimination that is banned by Title IX.
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Clery Act:

Every institution must:

« Colbeck, classify, and count crime reports and crime statistics.

- 15508 a tinely warning for any Clery Act ciime that represents an ongoing threat ta the safety
of students or employees.

: 1ssue an emergency notification upon the confirmation of a ssgrificant emergency of
darigerous situation invaheng an immediate threat to the health or salely of students or
emplayess geourning on the campals,

. Publish an annual security report containing safely- and security-refated policy stalements
ang crime statiseics and disiribute it 10 all current ssudents and employees, dchoels also must
inform prospective students and employees about the availability of the report.

. Submit crime statistles to ED. Each year In the fall schools must particapate in a Web-based
data coflection to disclose crirne statistics by type, location, and year.

« ED can issue civil fines of up to $58,328 per violation for a substantial misrepresentation of the
number, loration, or nature of the crimes required to be reported or for a violation of any other
provision of the safety. and security-related HEA regulations,
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2001 OCR Title IX Guidance

Provides the principles that a school should use to recognize and effectively
respond to sexual harassment of students in its program as a condition of
receiving Federal financial assistance,

« Describes the regulatory basis for a school's compliance responsibilities
under Title IX

- Dutlines the circumstances under which sexual harassment may constiture
discrimination prohibited by the statute and regulations

- Provides information about actions that schools should take [0 prevent
sexual harassment or to address it effectively if it does occur
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- Was deemed a "significant guidance document” by ED

- Detailed schools' obligations and the appropriate response to
sexual harassment and violence

- Guidance was repealed by Secretary DeVos in September 2017
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Violence Against Women
Reauthorization Act (2013)

Amended the Clery Act to require that schools
compile statistics for incidents of:

- domestic violence,
» dating violence,

» sexual assault, and
- stalking

(collectively referred to as "sexual misconduct”) that
OCCUr O OF Near campus.
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Violence Against Women
Reauthorization Act (2013)
Updated requirements for school's Annual Security Reports, The ASR must

now include:

. The schaool's educetiona! pregroms to promote awareness of sexual
misconduct;

- Possible sanctions schools may impose regarding sexual misconduct;

- Procedures that victims should follow if an incident of sexual misconduct
has occurred;

. The school's procedures for conducting a disciplinory proceeding in cases
of alleged sexual misconduct;

14



VAWA Challenges -
Mon-Traditional Higher Education

The VAWA requirements present particular challenges to postsecondary
trade and career schools.

« These schools typically do not have on-campus police or dedicated
security forces.

- The Title IX coordinator at these schools is often the director or another
administrator whose primary job functions pertain to school operations.

« Given the size of the student body, lack of residential student housing,
and limited school-sponsored extracurricular activities, incidents of
sexual misconduct may be infrequent at these types of institutes.

15



VAWA Challenges -
Non-Traditional Higher Education

During the proposed regulations' public comment period, a number of
commenters noted the significant compliance burden that the regulations

| place on small institutions.

- For example, the commenters referenced the requirement for
institutional disciplinary proceedings in the case of alleged dating
violence, domestic violence, sexual assault, or stalking,

- In response, the Department noted that institutions are not making
determinations of criminal responsibility but are determining whether the
institution's own rules have been violated,

- The Department further noted that students at smaller institutions should
have the same protections as their counterparts at larger institutions,

iR



2014 White House Task Force -
First Report Findings:

o

One in five women is sexually assaulted in college

Muost often by someone she knows

Most often not reported

Many survivors feel isolated, ashamed, or to blame

« Although less often, men also victims

Source: Mot Alone, The FHrst Repaort of the White House Task Force to Protect Studenis From Sexual
Agsauly, April, 2014, accessed December 5, 2017, hupsiiwww justice.govione/page/lile/I05942/download
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BJS 2016 Campus Climate Survey

. Thie Bureau of justice Statistics developed a pllot campus chmate survey 1o address key
Task Force goals and key issues related 1o the measurement of rape and sexual assault
in self-report surveys.

. Completed surveys were tollected from mare than 23,000 undergraduate students at
ning schools
- Data collection occusred March through May 2015

+ The averall prevalence rate for campleted sexual assault experienced by undergraduate
fernales, averaged across the nine schaols, was 10.3%

“Campus Chente Survey Vahidation Study Final Techinical ReperL™ lanuary 2016) Bureau of justice SCALISTA. accessed
January 21, 2016 Inttp Meaew. Dispow centents puld pificosysiie pdf)

dﬁ
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What is the Nature of a School's Responsibility
to Address Sexual Misconduct?

whether or not a student files a complaint of alleged sexual
misconduct or otherwise asks the school to take action, where
the school knows or reasonably should know of an incident of
sexual misconduct, the school must take steps to understand
what occurred and to respond appropriately.

THIS STANDARD HAS BEEN MODIFIED BY NEW TITLE IX
REGULATIONS EFFECTIVE AUGUST 14, 2020

20
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2020 FINAL Title IX Regulations - Effective 8-14-20
Final Rule published May &, 2020

 "This new regulation requires schools to act in meaningful ways to support
- survivors of sexual misconduct, without sacrificing importont safeguards
to ensure g fair and tronsporent process. We can and must continue to

| fight sexuol misconduct in our nation's schools, and this rule makes

- certain thot fight continues.”

LS, Secretory of Fducation Bersy Delios, Bress Reteose May 6, 2020
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106.44 (a) General response to sexual
harassment.

A recipient with actual knowledge of sexual harassment in an education
program or activity of the recipient against a person in the United States, must
respond promptly in a manner that is not deliberately indifferent.

- A recipient is deliberately indifferent only if its response to sexual
harassment is clearly unreasonable in light of the known circumstances.

V.ﬂ



106.44 (a) General response to sexual
harassment.

Title I¥% Coordinator must promptly contact the complainant to:
« discuss the availability of supportive measures,
- consider the complainant’s wishes with respect to supportive measures,
- inform the complainant of the availability of supportive measures with
or without the filing of a formal complaint, and
- explain to the complainant the process for filing a formal complaint.

Vx-



106.44 (a) General ..Wmva:mm to sexual
harassment.

“Education program or activity” includes locations, events, or circumstances aver which the
| reciplent exercised substantial cantral over both the respondent and the context in which the
 sexual harassment occurs, and also includes any building owned or controlled by a student

organization that is officially recognized by a postsecondary institution.

- Every Title 1% Coordinator, nvestigator, decision-maker, and person who facilitates an informal
resolution process, must be trained on ?:.E:Q ather things) "the scope of the recipient’s
education program ar activily,”

- Nothing in the final regulations preciudes the recipient from choosing to aise address
stlegations of conduct cutside the reipient™ education program ar activity.
- May offer supportive measures 1o students and individuals impacted by misconduct o
trauma even when Title [X and its implementing regulations do not requere such actions

V\ﬂ



106.44 (a) General response to sexual
harassment.

-y 4

Scope of "Education program or activity:

A teacher's sexual herassment of 3 student s likely W constiute sexual harassment “in the
pragram” of the school even if the harassment occurs off campus.

Tithe IX protects students in connection with ail of the academic. educational, extra-curricular,
athievic, and other programs of the schood, whether they take place in the faplities of the school,
on a schoonl bus, at a class ar fraining program sponsared by the school at another location, or

elsewhere.

| #ay include computer and internet networks, digital platforms, and computer hardware or
software owned or operated by, or used in the operations of, the recipient.

2R



New Title IX Regulations § 106.8 (b)
Dissemination of policy

Each recipient must:

. provide notice that it does not discriminate on the basis of sex in the education program
ar activity that it operates,

+ prominently display the Title ¥ Coordinator contact information and grievance poelbicy on
its wehbsite, if any, and in each handbook or catalpg.

27



New Title IX Regulations § 106.8 (c)
Adoption of grievance procedures.

. A reclplent must adopt and publish grievance procedures that provide for the prompt
and equitable resclution of student and employee Title [X complaints.

- A recipient must provide notice of the recipient's grievance protedures and grievance
process, intluding how to report or file a complaint of sex discrimination, how 10
report or file a formal camplaint of sexual harassment, and how the reaipient will
respond.

28



Transgender Students

Ipint Dear Calleague Letter issued by DOJ & ED on 5713716
« Treated a student’s gender identity as the student's sex for Title [X purposes
- School could not treat a transgender student differently from the way it treated other
students of the same gender identity
- & school's failure to treat students consistent with their gender identity may hawe
created or contributed to a hostile environment in viclation of Title 1X

JOINT DOJ & ED LETTER WITHDRAWN BY TRUMP ADMINISTRATION 2517717

JUNE 2020 - US Supreme Court rules that firng an indnidual for being homosexual or
eransgender is impenmissible sex discrimination {Bostock v. Clayton), While this case was
not decided under Title [X, it may influence future court interpretations regarding the
scope of Title IX.

29



State Policies

State legistatures have also addressed the issues of sexual misconduct on college campuses,
ncluding:

« Affirmative Consem

» Transcript Notations

= Mandatory Reparting

- Agcess 1o Medical Attention

« Memorandums of Understanding (MOU)

- Clirmate Surveys

« Good Samaritan Prowvisions

| To the extent of o confiict between State or focal low and Tithe IX, the obligation to comply with
| Title IX tokes priority
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Title IX Coordinator




Dear Colleague Letter April 24, 2015

» Reminded all schools to designate a Title IX Coordinator

- Contact information must be widely distributed on school's website
and various publications

. Department began collecting information about school's Title IX
Coordinators in 2015




New Title IX Regulations § 106.8 (a)
Designation of Title IX Coordinator

« Each recipient must designate at least one employee as the "Title X Coordinator,”

- Must notify applicants for admission and employment, students, and emplayees of the
Title IX Coordinatar's name o title, office address, email address, and telephone
number,

- Any person may report sex discrimination, including sexual harassment, in person, by
mail, by telephone, or by email, using the contact information listed for the Title [X
Coordinator

- Report may he made at any time {including during non-business hours) by using the
telephone number or emait address, or by mail to the office address. listed for the Title
¥ Coordinator,

34.



Title IX Coordinator

Title IX does not categorically exclude particular employees from serving
as Title IX coordinators.

. However, when designating a Title IX coordinator, an institution should
be careful to avoid designating an employee whose other job
responsibilities may create a conflict of interest.

- A dedicated, full-time Title IX coordinator is the ideal.

. Designating a full-time Title IX coordinator will also minimize the risk of a
conflict of interest.

« Some colleges and universities may not have the resources to support a
full-time position,

« 1F this is the case, it is ¢ritical that the employee has all the gualifications,
training, authority, and time to address all complaints raising Title IX
ISSUES.

35



Title IX Coordinator Responsibilities

Responsible for monitoring and overseeing school's compliance with Title 1X and
prevention of sexual misconduct.

- Knowledgeable and trained in schools policies and procedures and relevant
state and federal law.

- Available to advise indbviduals about schogl and community resources and
reporting options.

. Available to provide assistance to school employees regarding how to respond
appropriately to report of Title I¥-related prohibited conduct and related
retaliation.




Title IX Coordinator Responsibilities

- Ensures effective implementation of schools sexual misconduct policies and
procedures.

. Oversees training, prevention, and education efforts and annual reviews of climate
and culture.

- Owerseeing the school's respanse to Title 1X reports and complaints and identifying
and addressing any patterns or systemic problems revealed by such repoarts and
Lomplaints.

- The school should ensure that the Title BX coordinator is given the training,
autharity, and visibility necessary 10 fulfill these responsibilities.

37



Training & Education




VAWA (Clery Act) Requirements:

Institutional disciplinary hearings must be:

*ronducted by officials who receive annual training on the issues
related to domestic violence, dating violence, sexual assault, and
stalking and how to conduct an investigation and hearing process that
protects the safety of victims and prormotes accountability”

20 USC 1092(ff8Niv)(Iifbb)

30



Prevention and Education

Clery Act requires that an institution's annual security report include a
statement of policy that addresses the institution’s programs o prevent
dating viclence, domestic violence, sexual assault, and stalking.

« The statement mus! include—

i. A description of the institution's primary prevention and awareness
pragrams for all incoming students and new employees, and

ii. A& description of the institution’s ongoing prevention and awareness
campaigns for students and employees

40.



Primary Prevention Programs

Defined in regulations as programming, initiatives, and strategies that
are intended to stop dating violence, domestic violence, sexual assault,
and stalking before they occur through:
- the promotion of positive and heaithy behaviors that foster healthy,
mutually respectful relationships and sexuality,
» encourage safe bystander intervention, and
. seek to change behavior and social norms in healthy and safe
directions.

34 CER 668.46([)(2)(iv)
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Prior OCR guidance (rescinded September 2017} recommended that the
following topics (as appropriate) be covered as part of student training:
| - Title 1¥ and what constitutes sexual violence under the school's policies;
school's definition of consent, including examples;
how the school analyzes whether conduct was unwelcome under Title iX;
how the school analyzes whether unwelcome sexual conduct creates a
hostile environment;
reporting options, including formal reporting and confidential disclosure
options and any timeframes set by the school for reporting;
school's grievance procedures
- disciplinary code provisions relating 1o sexual viclence and the consequences
of violating those provisions;

L i
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Prevention and Education

Additional recommended student training topics {per prior OCR guidance):
- effects of trauma;
- the role alcohal and drugs often play in sexual vislence incidents;
- strategies and skills for bystander intervention;
- how to report sexual vielence 1o campus or local law enforcement;
- Title 1X's protections against retaliation;
. encouraging students 10 report incidents of sexual violence,
« educating students about the persons on campus to whom they can
confidentially report incidents of sexual violence,

47



New Title IX Regulations:
§ 106.45 {b){10) Recordkeeping.

A recipient must maintain for a period of seven years records of all
materials used to train Title IX Coordinator, investigator, decision-maker,

ar any persan designated by a recipient to facilitate an informal resolutio
process,

These training materials must be publicly available on the recipient’s
website, or if the recipient does not maintain a website then upon
reguest,

e R S S
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U.S. Department of Education
Title IX Resources for Students, Institutions

TITLE IX -~
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Reporting Clery Crimes

- The .5, Department of Education published its most recent Handbook
for Campus Safety and Security Reparting, 2016 Edition, in June, 2016.

« This report is available on the Department's website at

httg:dhweew.ed.goviadmins/lead/safety/campus.htmb

48,



The tools you need for Campus
Safety and Security analysis

What is the
Carmnpus Safety arnd Security
Bata Analysis Cunting Tool?

FETE fERees -

hitps:/fope. ed.gov/campussafety/#/

49,



Clery Geography

You must disclose statistics for reported Clery crimes that occur:
« DN CAMpPUs,
» on public property within or immediately adjacent to the campus, and

« in or on noncampus buildings or property that your institution owns
or controls.

50.



Clery Geography: On-Campus

Under Clery, the on-campus category encompasses the following;

. Any building or property owned or contrelled by an institution within the same
reasonably contiguous geographic area and used by the institution in direct
support of, or in & manner related to, the institution’s educational purposes,
inciuding residence halls; and

- Any building or property that is within or reasanably contiguous to the property
described above, that is owned by the institution but controlled by another
person, is frequently used by students, and supports institutional purposes (such
as a food or other retail vendor),

For Clery reparting purposes, your campus includes buildings and properties that
meet all of the following criceria:

« Your institution owns or controls thermy;

- They are reasonably contiguous to one another; and

- They directly support or relate to the institution's educational purposes,

51



Clery Geography: On-Campus

Institutions that lease space in steip malls:

+ Your campus consists of any space within the strip mafl that is covered by
WO W itten agreement.

. If the lease includes use of the parking lot, or selected spaces in the lot,
include the lot (or selected spaces) as part of your campus,

- If your students need 10 use stairwells or elevatars or hallways [0 access the
space your institution controls, include them as part of your campus as well.

. Do not include any of the strip mall's stores, restaurants, offices, etc., in your
on-campus category because your institution doesn’t control them.

m 7.



Clery Geography: Public Property

- Alf public property, including thoroughlores, sireets, sidewalks, ond parking facities, thot is within
the compus, oF immedicrely adiocent to ond accessible from the CoOMmpus.

+ Public property refers to property gwned by a public entity, such as a City or state
ﬁncm.« riment.

= An example of public property is a parking lot with a sign that reads, "City of Rockville Publec
Parking.”

« & parking ot with a sign that reads, “Joe's 24-Hour Parking™ 15 not public propeny despade
the fact that the public can park there.

« Clery geography includes public property that immediately borders and is accessible from the
CAMPuUs.

- In many cases this property consisgs of a publec sidewatk that borders the campus, the
public street along the sidewatk and the public sidewalk on the other side of the streei {L.e.,
sidewalk, street, sidewalk).

» Oindy the portions of the sidewalk, street and sidewalk that are adjacent to your tampus are
wctuded in your public propeny.

52



Clery Geography

Example of public property:
sidewall, street, sidewalk,
I this illustration, the
| rollege’s public property
| consists of the public
| sidewalk, street, and opposite
sidewalk along all four
- borders of the campus.
| Mothing beyond the second
| sidewalk is included in the
| college's public property.

mh
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Clery Geography: Noncampus

« The Clery definiton of noncampus buildings or property is:
« any building or property owned or controlled by a student organization that
is officially recognized by the institution; or
. Any building or property owned or controlled by an institution that is used
direct support of, or in relation to, the institution's educational purposes, is
frequently used by students, and is not within the same reasonably
contiguous geographic area of the nsutution,

. The noncampus category encompasses two distinct types of buildings and

property;
- those owned or controlled by officially recognized student organizations, and |

. those located off campus but owned or controlled by your institution.

5¢



Space versus Program Agreements

Perhaps your institution sends students to an off.campus site for internships,
externships, clinical training, or student teacher.

- 1f you own or control the site or any space within the site, include the site or
the specified space in your non-campus category,

« If you do not own or control the space, don'tinclude it.

- If you have an agreement, even a written agreement, to send your students to
a location for one of the aforementioned reasons, but that writen agreament
is for the program rather than for the use of the physical space, you do not
have control of the location and do not have to include statistics for crimes that
arour there.

1.5, Depactmen of Education, Dffice of Postsexondary Eduiataon. The Handook for Caingus Safety snd
Secursy Repoening, 201 6 Editon, Washmgeon, O:C, 2016, p. 2.21

57



Space versus Program Agreements

For example:

If you have a written agreement to send students to a privately owned hospital
for clinical training, but you don't have a written agreemant for use of the

| hospital or any space within the hospital, you do not have to include statistics for
| crimes that occur there,

« However, if you rent classroom space for your students within the same
hospital, you are required to include crime statistics for that space, as well as
for any other areas, such as a lobby or hallways and elevators used to access
that space for the period of time specified in the agreement.

58



Identifying and Reporting
Sexual Misconduct




Prohibited Sexual Misconduct

« Sexual Harassment
+ Domestic Violence
- Dating Violence

» Sexual Assault

K Stalking

|

These are elements of your School Code of Conduct. This is a separate
consideration from their status as crimes under state law.

60,



Sexual Harassment

Mew Title I¥ Regulations - § 106.30 Definitions. Sexuol harassment
means conduct on the basis of sex that satisfies one or more of the

| Following:

- {11 An employee of the recipient conditioning the provision of an aid,
benefit, or service of the recipient on an individual’s participation in
urwelcome sexual conduct:

- {2} Unwelcome conduct determined by a reasonable person to be so
severe, pervasive, and objectively offensive that it effectively denies a
person equal access to the recipient’s education program or activity; or

« {3) "Sexual assault,” "dating violence,” "damestic violence,” ar "stalking”
as defined for VAWA purposes.

61.



Equal Access to Program or Activity

- Does not require showing that a complainant dropped out of school,
failed a class, had a panic attack, or otherwise reached a "breaking point”
in order to report and receive a recipient's supportive response to sexual
harassment,

» Evaluating whether a reasonable person in the complainant's position
would deem the alleged harassment 10 deny a person "equal access” to
education protects complainants against school officials inappropriately
judging how a complainant has reacted (o the sexual harassment.

62



Equal Access to Program or Activity

Final regulations do not require complete exclusion from an education, but rather
denial of "equal” aicess.

signs of enduring unequal educational access due to severe, pervasive, and
ohjectively offensive sexual harassment may include:

- skipping class to avoid a harasser,

« a decline in a students grade point average, or

- having difficulty concentrating in class;

Mo concrete Injury is required to conclude that serious harassment would deprive a
reasonable person in the complainant’s position of the ability to access the
recipient's education program or activity on an equal basis with persons who are fot
suffering such harassment

63.



Domestic Violence

Domesntc wotence (i) A felony or pusdemeanor crune of violence comrmitted
14) By a current or former spouse or intimate partner of the vigim;
{8) By a person with whom the victim shares a chilg in common,

[C) By a person whi is cohab#ating wath, &r las cohabitaled with, the victnn as & spouse of inlimate
partner;

[D} By & person similarty situaled 6o & spouse of 1he victim undér the demestic o Family violence bws
of 1he jurisdicticd in which the crime of violende occurred, of

[E) By arvy ofvey pr s SGAINSE 30 adult oF youlh wittio whi i% protected frorm thal persen’s acrs gsricler
the domestic or family violence laws of the jurisdsction in which the crime of violence occurred.

Any intident meeting this definitean & considered a crime for the purposes of Clery ALt reporting

| 34 CFR 668.95
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- Examgphes of Domestic Violesce

Seemurio §1 A studemt’s wife is waiting for her lushand oatside of his on-campas clregomn
huildEng. She aitacks ber hushand with a knile when be pxite the butldeng Include this s
e on-campus mcident of Dotestic Violense snd oo of-cafiapus Aggravaled Asswl

Scemnrio 3: A neighbor reposts yelling i the apartment next door in s university bousing
comglex. The officer whe arrives a1 the apertment finds 2 husband mnd wife having an
argumyenl. Neither party reposts any plrysical injuries and neflber party reports being
ankimnidated. Do oot inchude this incident in your Clery Ao statistics.

Seenarhn 3 An complover ropots 1o the campus polscs thet ber ox-husbaod has phiysscally
assauiied hier four times. All four sssandis accurred ak the smploywee’s povate residence;
Bwever, he b alwo roconily sbomed 1 i (B Bessanpas pheling ol putiide ber offior
and throatoned 1o bust her, Include one noncampus Domestic Viclenor inoident for the
Imianadanion 1hat occurred 1n the Boncattpus parking lot. Do nol enclade the Aggravaied
Assmalts it your Chery Act slalistics bocaase they did net seour on Clery At geography. Do
ot ipetinde the letisidaton as 1 Hane Coome in your Clery Avt ististies bovnuse thers wis
Bo cvidencr that € was smotivatad by buks. Also s hade o incident of kmecsinpus Sialking
(italkang a5 discussed befow)

Seemarin &: A father wrgoes with hes son & 5 foctbal] pame in the oo-cempas ssdium, He
evennaslly huis s som, breaking his jew, inciude thus as 0o on-campus inciden of
Dosestic Veolenos aod cne Aggravaied Ansinle.

i, Uep
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Dating Violence

Ditieng violence. Violence comminied by a person who s or has been in a socal relationship of
a ramantic ar intimate nature with the victim.

(1) The existence of such a retatipnship shall be deterrmined based on the reporting pary’s
statement and with conssderation of the length of the refationship, the type of relatonship,
ani the frequency of interactson between the persons snvalved in the relationship.

tii] For the purposes of this definition—
{A) Dating violence includes, but is not limited ta, sexual or physical abuse or the threat of

such abuse,
{By Dating violence does notinciude acts covered under the defimtion of domestic
viplence,

Ay incident meeting this definition is considered a crime for the purposes of Clery Act
reporiing.

34 CFR 66846
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Esamples of Duting Violence

Soenario 13 A femabe studend culs her ex-boyTriend with o knife during sn altercation in
an po-campus dining hall. leclade this as one incident of on-campus Dating Yiolence and
ong oa-campus Aggravated Axsault, .

Seenurda 3: A femake stodenn repons that her boyfriend foeced her into nonoonsensual

sex in her on-campus dorm roum. Include one Rape in both the on-campas categoey and

the on-campus student housing feility caegory, and one ineident of Dating Violence in

both the on-campus category and the on-canpus stixbent bousing fecility category. _

_

Scensrle 3: Afer a party on campus, John walked back to his apariment in 8 noncampus.

housing complex with Malt, whom he hes hooked up wih a few times over the pest

month. When they resched John's apariment, it became clear that Matt was angry that

Iohn had been walking with oiher meen at the pamy, eausing Matt to punch two boles in the

wall and thresten 1o best John if be soes ham flirting with any other men on campus  John

now Tears for his safety around Mait. Include ooe incident of aoicarnpus Dating Viokenee

for the thezat of physical sbuse. |
!

Scenario 4: A dating couple i irguing on a public sdewalk sn front of » campis _

building. The male slaps the femabe wnd ey face is red. Include this a5 one public

peapenty incident of Dating Violence.,
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Sexual Assault

Sexup] gssault. An offensa that meels the definition of rape, fondhng, incest, or MAtutory rape as used in the FBI's
Unified Criene Reporing "UCR™) prograrm.

Ruipe - The penpiration, na matter Row stight, of the vagina of 3us with any body part or akject. or oral
- peneteation by a sex organ of anothes pevson, WIEhBUL The consent of the victim.

Sax Dffenses - Any sexual act disected against anather persan, without e cansent of the wictinr. Including
InSLances wiers the viclin 18 incapable of grong consenL.

A Fondling - The touthing of the private body parts of anather person for the purpose of sexual
gratification, withoul the cansent of the wvietim, including instances where the victim i mtapable of grang
tonsen berarse of histher sge or because of his'her temporary or permanent meatal incagacity.

_A & Inrest» Sexuat mtercaurse belwesn persons whao are redated to pach other within the degrees whergin
rnarrisge is peohibited by Law.

€. Srotutory Rape - Sexual mtercourse with a person wha s under the statutory age of comsent.

|
|
| 34 CFR668.46
|
|
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Consent

In both VAWA & Tithe 1X final regulations, Department of Education considered
and chose not to define consent

- At minimum, the definition should recognize that:
- consent is a voluntary agreement to engage in sexual activity;
- someone who is inCapacitated cannal consent;
- past consent does not imply future consent;
- silence or an absence of resistance does not imply consent;
. consent to engage in sexual activity with one person does not imply consent 1o
engage in sexual activity with another;
. consent can be withdrawn at any time; and
- coercion, force, or threat or either invalidates consent,
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Affirmative Consent

. "Affirmative consent” is defined as an affirmative, conscious, and voluntary
agreement to engage in sexual activity.
- Meither the lack of protest or resistance nor silence constitutes consent,
and consent may be withdrawn at any time.
. Affirmative consent must be given by all parties to sexual activity.

» Often referred to as "Yes Means Yes™
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Example of Afirmative Consent Standard

MY, Education Law Sec, 64471, AFFIRMATIVE COMSENT TO SEXUAL ACTIVITY.
Every institution shall adopt the following definition of affirmative consent as

| part of its code of conduct;

« Affirmative Consent is a knowing, voluntary, and mutual decision among
all participants to engage in sexual activity.

+» Consent can be given by words or actions, as long as those words or
actions create clear permission regarding willingness to engage in the

- sexual activity.

|+ Silence or lack of resistance, in and of iself, does not demonstrate consent.

+ The definition of consent does not vary based upan a participant’s sex,

sexual orientation, gender identity, or gender expression,

|
]
|
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Affirmative Consent

« Under VAWA & Title ¥, schools have option to adopt an affirmative consent standard
o derermine whether a student has given consent 10 sexual activity.
- BUT: If state law requires affirmative consent, then school must comply with state
law standards
. The affirmative consent standard is distinguishable from the standards applicable to
criminal proceedings in Certain ways.
~ First, the affirmative consent standard does not apply in the criminal context,
+ & griminal trier of fact may consider whether an individual affirmatively consented,
but that alone is not determinative of whether the sexual activity was consensual,
- Other evidence of consent or lack of consent, such as body language or silence, may
alzo be considered in the analysis of whether a crime occurred.
- Under the affirmative consent law, the question of whether a victim affirmatively
consented is by itself determinative of whether wrongdoing occurred,




Stalking

Ergaging in a course of canduct directed at a specific person that would cause 3 reosanabie
persof 1o -

{4} Fear for the person's safety or the safety of others; or

(B} Suffer substontial emotional distress.

| Cowrse of comduct means two or more acls, including, but not limited to, acts inowhich the stalker
directly, indirectly, or through third parties, by any action, method, dewce, or means, follows,
monitors, observes, survels, threatens, or communicates to or about a3 persan, of interderes with a
| person’s property.

| Reasonubie person means a ceasenable person under simnilar circumsiances and with similag
identities to the viction.

Substontic! emotionsl distress means ssgnificant mengal suffenng or anguish that may, bug does
not necessarily, require medical or other professional treatment or counseling.

34 CFR 668,46
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Recording Stalking Reports

« When recording reports of stalking that include activities in more than one
calendar year, an institution must record a crime statistic Tor each and every
year in which the course of conduct is reported 16 a local police agency or (0 2
campus security authority. 34 CFR 668.46(c)(6)

- Department of Education believes that this approach strikes a balance by
ensuring that stalking is adequately captured in an institution's statistics
without inflating the number of incidents of stalking by counting each behavior
in the pattern.

Violence Agoinst Women Act; Fingl Rule, 79 Fed, Reg, 62722 {Qctober 20, 2014)
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Recording Stalking Reports

- &n institution must record each report of stalking as ocourring at only the
first location within the institution's Clery gecgraphy in which:
. A perpetrator engaged in the stalking course of conduct; or
« A victim first became aware of the stalking.

+ 1f stalking occurs on more than one institution's Clery geography and is
reported to a campus security authority at both institutions, then both

mstitutions must include the stalking in their statistics.

34 CFR 668.46(C){G)
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For Clery reporting purposes, crimes committed outside the geographic
Incations specified from the Clery Act are not reported.

. Examples of Murder and Non-negligent Manslaughter

. Scenario: Two students get into an argument at a popular off-campus bar.
Bob attacks Brad with a broken bottle and Brad pulls out a gun and kills
Bob. Do not include a statistic for this incident in your statistical
disclosures, as the mcident occurred at a private facility off campus,
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Effecis of Sexual Violence

- Depression. There are many emotional and psychological reactions that
victims of rape and sexual assault can experience. One of the most
commaon of these is depression.

+ Flashbacks. During a flashback, memories of past traumas feel as if they
are taking place in the current moment.

» Post-Traumatic Stress Disorder. After a traumatic event, it 15 typical to
have feelings of anxiety, stress, or fear, making it difficult vo adjust or cope
for some time afterwards.
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New Title IX Regulations 106.44 (a)
General response to sexual harassment.

- A recipient with octuol knowledge of sexual harassment in an education
pragram or activity of the recipient agoinst o person in the United
Stotes, must respond promptly in o0 manner thot is not deliberotely
indifferent.

- & recipient is deliberately indifferent only if its response to sexuol
harassment is clearly unreasopobie in light of the known circomstances.

« A recipient's response must treat complainants and respondents
equitably.
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When does a recipient have "actual knowledge™?

« Actual knowledge means notice of sexual harassment or allegations of sexupal
harassment to a recipient’s Title 15 Coordinator or any official of the recipient who has
authority o institute corrective measures on behall of the recipient, or Lo any employee
of an elementary and secondary school,

+ This standard is not met when the only official of the recipient with actual knowledge
15 the respondent.

= Irnputation of knowtedge based solely on vicarous liability or constructive notice is
insufficient to constitute actual knowledge. The mere ability or obligation to report
sexyal harassment or to inform a student about how to report sexual harassment, or
having been trained 1o do 5o, does not qualify an individual as one who has authority 1o
institute corrective measures on behalf of the recipient,

ma



Receipt of Notice of Sexual Harassment

Thi Title [X Coordinator and officials with authonily 10 Instiiute corrective measures oh
 behalf of the recipient may receive notice through
= anoaral report of sexual harassrment by a camplainant or anyane else,
= @ written report,
» through personal observation,
« through a newspaper article,
« threugh an anonymous report, or
» through various other maans,

| The Department will nat permit a recipient to ignore sexual harassment if the recipient
| has actual knowledge of such sexual harassment in s education program of activity
 against @ person in the U5, and such a recipient is required to respond 1o sexugl

| harassment

a2



§ 106.71 - Retaliation Prohibited

No recipient or other persen may intimidate, threaten, coerce, ar discriminate against any

individual for the purpose of interfering with any right or privilege secured by Title 1X, or

because the individual has made a repart or complaing, testified, assisted, ar participated
or refused to participate in any manner in a Tite IX investigation, proceeding. or hearing.

| Except as otherwize noted in the reguiations, the recipient must keep confidential the

- identity of any individeal who has made a report or complaint of séx discrimination,

| including any complainant, any individual who has been reported 1o be the perpetrator of
| sex discrimination, any respondent, and any witness,

| Charging an individual with a code of condudt vielation for making a materiatly false

| statement in bad faith in the course of a grievance progeeding does not constitute

' retaliation, provided, however, that a determination regarding responsibdity, alone, s not
| sufficient to conclude that any party made a maierially False statement in bad faith
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Preservation of Evidence

Victims of sexual assault, domestic violence, or dating wiolence should consider
seeking medical attention as soon as possible.

- [t is important that a victim of sexual assault not bathe, douche, smoke, change
clothing or clean the bed/linen where they were assaulted so that evidence
necessary to prove criminal activity may be preserved,

« In circumstances where the victims do not opt for forensic evidence collection,
health care providers can still treat injuries and take steps 1o address health
{ONCerns.

- Victims of sexual misconduct are encouraged to also preserve evidence by
saving text messages, instant messages, social networking pages, other
communications, and keeping pictures, logs or ather coples of documents, il
they have any, that would be useful in connection with 3 school or police
investigation,
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Coordination with Drug Free School Policy

Federol Guidance:

. Students may be reluctant to report instances of sexual misconduct because
they fear being disciplined pursuant 1o the schools alcohiol or drug policies,

» The school should encourage students to report ali instances of sexual
misconduct, taking into consideration the importance of reporting sexual
misconduct in addressing violations of the School's alcohol and drug policies.

. This means that, whenever possible, the school should respond educationally
rather than punitively to student alcohol or drug policy vielations assocated
with reported sexual misconduct.

8¢
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New Title IX Regulations 106.44 (a)
General response to sexual harassment.

- Upon actual knowledge the Title [X Coordinatar must promptly cantact the complainant to
| discuss:

» the availability of supporive measures,

» consider the complainants wishes with respect (o supportive measures,

» infarm the complainant of the availability of supportive measures with or without the
filing of a formal complaint, and

« explain o the complainant the process for filing a fermal complaint.

8R



Supportive Measures

Non-disciplinory, non-punitive individualized services offered as appropriate, as
reasonably available, and without fee or charge to the complainant or the
respondent before or after the filing of a formal complaint or where no formal
complaint has been filed.

Such measures are designed to restore or preserve equal access to the recipient's
education program or activity without unreasonably burdening the other party,
including measures designed to protect the safety of all parties or the recipient’s
educational environment, or deter sexual harassment.

wj



Supportive Measures

Supportive measures may include:
» counseling,
. extensions of deadlines or other course-related adjustments,
- modifications of wark or class schedules,
» CAMpUs escort services,
» mutual restrictions on contact between the parties,
- changes in work or housing locations,
« ieaves of absence,
» increased security and monitoring of certain areas of the campus, and
» other similar measures.

gn



Supportive Measures

The recipient must maintain as confidential any supportive measures provided to
the complainant or respondent, to the extent that maintaining such confidentiality
would not impair the ability of the recipient to provide the supportive measures.

| The Title IX Coordinator is responsible for coordinating the effective
| implementation of supportive measures.

g1



Options for Assistance Following an Incident

Immediate Assistance
- School should identify and provide contact information for the trained on-
and off- campus advocates and counselors who can provide an immediate
confidential response in a crisis siuation
- pbtain needed resources
- gxplain reporting options
« and help navigate the reporting process
- Provide emergency numbers for on- and off- campus safety, law
enforcement, and other first responders
» [dentify health care options, both on- and off- campus

Ongoing Assistance
« Counseling, Advocacy, and Support - On and O Campus

@\n



Partnering with Local Crisis Centers

. Schoaols can strengthen sexual assault prevention and response programs by
developing partnerships with local rape crisis centers.

- These partnerships can be formalized through a Memorandum of

| Understanding {MOU) or other agreement between the parties.

+ Rape crisis center services generally include:
- 24-hour crisis intervention
« medical and legal advocacy, and
« counseling for survivors,
- professional training about sexual violence,
- community education,
- develop prevention programming, and
« Assistance in developing policies to address sexual viglence,
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i) Flow Chart of Response to Sexual Misconduct Allepations B
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Formal Complaint

If an investigation is an action the complainant desires, the complainant must file a written
document requesting an investigation,
. Mote: No written document is reguired to put a school on notice (i.e., convey actual
knowledge) of sexual harassment triggering the reciplent’s response abligatipns under §
106 .44{a)

15 L L

-
]

o

There is no time limit on a complainant's decision to file a formal complaing
- Note: At the tme of fling a formal comiplaint, a complainant must be participating in or
artempting o partcipate in the education program o actrity of the recipient with which
the Farmal complaint is filed.
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Formal Complaint

When & Tigle 1% Coordinatos Believes (hat with or withsut (he compdainants deside 1o participate in a
(eiEvance process, 8 non-delberately indifferenm respornse (o 1he allegations requires an investigation,
the Title 1% Coordinator has the discretion to indllate a grievance process.

The griavance process can preceed wihout the complainant’s panicipaton; howeever, the complainant
will st e treated as a party in such a grievantce process.

« Department nodes in Preamble to final reguiations that a decision by the Tite X Coordinator to file 2
formal complaint should be reached thoeghtfully and intentionally, nod as an autematic result that
oECUrs any time a recipient has notice that a complamant was allegedly victimized by sexual
harasiment,
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New Title IX Regulations § 106.45 (b)(3)
Dismissal of a formal complaint

The recipient must dismiss a format complaing if:
« the conduct alleged in the formal complaint would not constitute sexual harassment under
Title IX even if proved,
« dhid Mot tecur in the reciptent’s education program or activity, or
+ did not oCcur AQAINSE 3 person in the United States, then the recipient must dismiss. the
formal complaint; |
« siich a dismissal does nor preclude actlon under anather provision of the recipient’s code of
conduct.
The recipient may dismiss the formal complaint if:
+ a complainant notifies the Title IX Coordinator in writing that the complainant would like to
wilhdraw the formal complaint
« the respandent 15 no longer enrolled or emploved by the recipient; or
+ specific glrcumstances. prevent the recipient from gathering evidence sufficient to reach a
determination as to the formal complaing or allegations therein.
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New Title IX Regulations § 106.45 (b)(10)
Recordkeeping.

A recipient must maintain for a period of seven years records of;

« Each sexval harassment investigation including any determination regarding
responsibility and any audio or audiovisual recording or transcript required, any
disciplinary sanctions imposed on the respondent, and any remedies provided;

~« Any appeal and the result therefram;
- Any Informal resolution and the result therefrom; and
« Al materials used to train Title [X Coordinators, at. al.
- These training materials must be publicly avallable on the recipients website, or If the
recipient does not maintain a website then upon request.

| In résponse Lo receipt of actual knowledge of sexual harassment, a recipient must create,
- and maintain for a period of seven years, records of any actions, including any supportve
- measures, taken in response to a report or formal complaine of sexual harassment.
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New Title IX Regulations § 106.45 (b)}(2)
Notice of allegations upon receipt of
formal complaint

[A) Motice of the reqipient’s grievance process,

LLC

(B} Motice of the allegations of sexual harassment, including:

» sufficient details with sufficient time 1o prepare a response beforg any initial inferview.

- & statement that the respondent s presurmned not responsible and that a determination
regarcding responsibility 15 made at the conclusion of the grievance process.

- Motice must infarm the parties that they may have an advisor of their choice, who may be,
but s not reguired o be, an attorney, and may inspect and review evidence,

- dotice must inform the parties of any prevision in the recipients code of conduct that
prohibits knowingly making false statements or knowingly submitting false information
during the grievance process,
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§ 106.45 (b)1) Basic requirements for
grievance process.

| {i) Trear complainants and respondents squitabhy

{il) Rrequire an obyective evaluation of all relevant gvdence;

{ili) Requare that any indwidual designated by a recipient as a Title 1X Coordinator, imeestigaror,
| deasion-maker, or any person dessgnated to facilitate an infermal resolution process, not have a
- conflict of interest or bias. Tithe 1¥ Coordinators, et. al. must recebse proper trainmg;

Ly

utions LLC

At b

Ll =0

| {iv] Intlude a presumption that the respondent is not responsible far the alleged tonduct until 3
| determination regarding responsibility i made a1 the tonclusion of the grievance process,

= Ta B Ta'

i

I ekl

| (v} Include reasonably prompt sime frames far conclussan of the grievance process:

D
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§ 106.45 (b)(1) Basic requirements for
grievance process.

{vi) Daescribie ghe range of passitile disciplinary sarclions snd rernedues thar the recipient may
implement fallowing any determination of rezpoasibilicy;

- [wit} S1are the standard of evedence to be used o determme responsibility [preponderance of the
evpdence or clear and coavincing evidencal;

Sl b= N W

'1{‘|I..Lir'r".-

[witi} Include the procedures and permsssible bases for the complainant and respondent to appeal;

L
:

=
~ L #

{iz) Cescribe the range of supportive measures available (o complainants and respondenits; and

ining

{x) Mot require, 2lbow, redy upon, or SIRENNILE USe QUESHIONS O evidence that constitule, or seek
disclosure of, information protected wader a legally recognized privilege, unless e person holding
- such prvilege has walwed the privilege:

i

DI

105.



Emergency Removal

Recipient may remove a respondent from the recipient’s education prograim or activity
on an emergency basis, provided that;

- the recipient undertakes an individualized safety and risk analysis,

- determines that an immediate threat to the physical health or safety of any student or
other indlvidual arising from the allegatons of sexual harassment Justifies removal,
and

- provides the respondent with notice and an opportunity to challenge the decision
immediately following the removal,

Adrainistrative leave. Recipient may place a non-student employee respandent an
adriniztrative leave durlng the pendency of a grievance progess,
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Be Fair
Be Prompt
Be Impartial
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Basic Fairness

john Doe v, Brandeis Lniversity, (1.5, DC Mass ), March 31, 2016

Case was brought by a student who was found guilty of violating the university's
policies against sexual misconduct.

Brandeis Liniversity is a private university located in Massachusetts, In its ruling,
the court noted that:
« Brandels is not & governmental entity, or even a public university,
« It 15 not bound by the requirerments of the Sixth Amendment.
« Its proceeding was not a criminal prosecution.
- It is not generally the role of the federal courts to tell a private university how
to conduct its affairs.,
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Basic Fairness

Nonetheless, the Court found that Brandeis's autherity to discipline its
students is not entirely without limits,

- Although the relationship between the university and its students is
essentially contractual, the university’s disciplinary actions may also be
reviewed by the courts o determine whether it provided "basic fairness” to
the student.
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- Put simply, a foir determination of the facts requires o foir process, not
tifted to fovor o particulor outcome, and o fair ond neutral foct-finder, not
predisposed to reach o particulor conclusion.




Basic Fairness

- In this case, the Court concluded that the accused student plausibly alleged
that the school did not provide him with "basic fairness.”

- There is no one-size-fits-all answer to the guestion what of constitutes the
“hasic falrness” that a student is due.

| . The answer may vary depending upon the competing interests at stake,
| Include such factors as:
- The magnitude of the alleged viclation,
. The likely sanctions and other consequences of a finding of guilt, and
- The school's experience and aptitude in resolving disputes of that
nature.
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Basic Fairness

There are two principal threads to the "fairness” inguiry:

- Procedural Fairness—whether the process used to adjudicate the matter
was sufficient to provide the accused student a fair and reasonable
opportunity to defend himself.
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- Substantive Fairness—even if the procedure was fair, whether the decision
was unduly arbitrary or irrational, or tainted by bias or other unfairness.
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Procedural Fairness

In the Brandeis case, the Court found that the university failed to provide a
variety of procedural protections to the accused student, many of which, in the
criminal context, are the most basic and fundamental compeonents of due

| process of law.

1. WMo Right to Notice of Charges

2. No Right to Counsel

3. Mo Right to Confront Accuser

4. Mo Right to Cross-Examine Witness

5. Mo Right to Examine gvidence or Witness Statements

6. Impairment of Right t& Call Witnesses and Present Evidence

7. No Access to Special Examiner's Report

B. Mo separation of Investigatory, Prosecution, and Adjudication Functions

4. Mo Right to Effective Appeal

10, Burden of Proof
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Substantive Fairness

The Court stated that one of the most basic companents of fairness is an
unbiased and neutral fact-finder.

- Accused students are entitled to have their cases decided on the merits—on
the particular facts of the case, set in the proper context—and not according Lo
the apphcation of unfair generalizations or stereotypes or because of social or
other pressures ta reach a certain result.

- Here, however, the Court found that there was reason to believe that the
university’s Special Examiner decided the accused student’s gulltto a
substantial degree on unfair generalizations, stereotypes, or logical fallacies,
and that the basic fairness of the proceeding was affected by that fact,




New Title IX Regulations § 106.45 (b)(5)
Investigation of a formal complaint.

When investigating a formal complaint and throughout the grievance process, a recipient
MUEL ==
+ Ensure that the burden of proof and the burden of gathering evidence sufficient 1o
reach a determination regarding responsibility rest on ke recipient and not on the
parties;

+ Provide an equal oppartunity for the parties to present witnesses, including fact and
expert witnesses, and other inculpatary and exculpatory evidence;

« Mot restrict the ability of either party to discuss the allegations under investigation or to
gather and present relevant evidence;
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+ Provide the parties with the same opportunities to have others present during any
grievance proceeding, including an advisor of their choice;
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New Title IX Regulations § 106.45 (b)(5)
Investigation of a formal complaint.

When investigating a formal complaint and throoghaut the grievance process, a recipient

MUST—

« Provide, 10 a party whose participation is invited or expected, written noptice of the date,
time, lacation, participants, and purpese of all hearings, investigative interviews, ar
other meatings, with sufficlent time for the party to prepare to participate;

» Provide both parties an equal opportunity to inspect and review any evidentce obiained
as part of the investigation that i directly reiated to the allegations raised in a formal
complaint; and

- Create an investigative report that fairly summarizes relevant evidence and, at least 10
days prior to a hearing or other time of determination regarding responsibility, send to
each party and the party's advisor, if any, the investigative report, for their review and
written response.
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Victim Trauma




The Neurobic Emw ..u* Sexual Assault
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The Neurobiology of Sexual Assault

- Victim often describes the attack multiple times In excruciating detail
« Usually 24-48-72 hours after attack
« Emotionatly very difficult
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- Story can come out very disprganized

- Refiving the assault described as "Secondary Victimization”

¢

« PTS0 is a gateway to physical health protilems.
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The Neurobiology of Sexual Assault

+ Neurobiology of trauma will cause victims to have unstable emotions
- Does not mean that the victim is lying

» Neurobiology of Memory

- Difficult for victims to recall events of assault because of the way
memory of the assault has been stored in the brain

- When victim's story seems disjointed, it does not mean that the victim is
lying

+ Rather, sign that the victim is having difficulty piecing things together
based on how the event 15 stared in their memony
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Victim Credibility Challenges

« Lack of Physical Resistance
- Delayed Reporting

« Inconsistent or Untrue Statements
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Perpetrator Characteristics

Mo two sex offenders are exactly alike,

Recent high profile cases include:
- School teachers, coaches & officials
- Clergy
» Community Leaders
» Family members
- Popular entertainers
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Offanders can be the same or different sex as the victim

There is no “typical profile” of a perpetrator of sexual harassment.

122



Cultural Awareness

When investigating sexval misconduct, be aware of particular issues that may face
certain populations {i.e. age, culture, disabilities, gender, language) and how this
might affect the way a person makes decisions and responds.

-

Examples of vulnerable populations include:
- American Indians
« Immigrants, documented and undocumented
» Individuals in prostitution
- Individuals with disabilities
- Individuals with substance addictions
« Individuals with limited English proficiency
+ Individuals who have previously been sexually assaulted
+ Leshian, gay, bisexual, transgender individuals
» Minors
+ Senior Citizens
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Flow Chart of Response to Sexual Misconduct Allegations B
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May a School Facilitate an Informal
Resolution of the Complaint?

§ 106,45 (b)(9) Informal resolution, At any time prior to reaching a determination
regarding responsibility the recipient may facilitate an informal resolution process,
such as mediation, that does not involve a full investigation and adjudication,
provided that the recipient:

- Provides 1o the parties a written notice disclosing the allegations and the
requirements of the informal resolution process;

- Motifies parties that any time prior to agreeing to a resclution, any party has the
Fight to withdraw fram the informal resolution process and resume the grievance
process with respect to the formal complaint;

- Obtains the parties' voluntary, written consent o the informal resolution process;
and

- Does not offer or facititate an informal resolution process to resolve allegations
that an ermnployee sexually harassed a student.
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Report Writing

[nvestigators should he aware that reports are ysed for more than mere
documentation of incidents,

| Reports may be used by:

|+ Respondent's attorneys to develop defense

- Police as part of investigation

- Prosecutor and others In criminal proceeding
- Evidence in civil trial

- Media
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Investigation Report - § 106.45 (b)(5)

Prior Lo issuing an investigation repart, arecipiant must provide both parties an equal
opportunity Lo inspect and review any evidence obtained as part of the investigation that
is directly related to the allegations raised in & formal complaint

Reciplent must create an investigative report that fairly summarizes relevant evidence
and, at least 10 days prior to a hearing or other time of determination regarding
responsibility, send to each party and the parly’s advisor, if any, the investigative repgrt,
for thair review and written response.
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New Title IX Regulations § 106.45 (b)(6)

For pastsecondary institutions, the recipient’s grievance process must provide

for a live hearing.

« At the live hearing, the decision-maker(s) must permit each party’s advisor to ask
the other party and any witnesses all relevant guestions and follow-up gquestions,
including those challenging credibility.

- Such cross-examination at the live hearing must be conducted directly, orally, and
in real time by the party’s advisor of choice and mever by a party personally.

- At the request of either party, the recipient must provide for the live hearing to
occur with the parties located in separate rooms with technology enabling the
decislon-maker{s) and parties to simulianeously see and hear the party or the
witness answering guestions.
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New Title IX Regulations § 106.45 (b)(6)
Hearings

Only relevant ¢ross- examination and other questions may be asked of a
party or witness.,

-
.

: Before a complainant, respondent, or witness answers a cross-examination or
other guestion, the decision-maker(s) must first determine whether the
question is relevant and explain any declsion to exclude a question as not
refevant.
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- If a party does not have an advisor present at the live hearing, the recipient
must provide without fee or charge to that party, an advisor of the recipient’s
choice, who may be, but is not required to be, an attorney, to conduct (ross-
examination on behalf of that party,
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Relevant Evidence

The recipient's grievance process must provide for objective evaluation of all |
relevant evidence, including evidence that is inculpatory and exculpatory

- A recipient may not adopt a rule excluding relevant evidence because such
relevant evidence may be unduly prejudicial, concern prior bad acts, or
constitute character evidence.

- A recipient may adopt rules of order or decorum to forbid badgering a
witness, and may fairly deemn repetition of the same guestion to be
irrelevant.

- However, there is a difference between the admission of relevant evidence,
and the weight, credibility, or persuasiveness of particular evidence.
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Relevant Evidence

The new Title I¥ regulations deem certain evidence and information to be not
releyant ar otherwise precludes the recipient from using it;

s @ party's treatment records, without the party’s prior written consent [5
106.45(bXS)I;

- information protected by a legally recognized privilege [% 106.45(b)(11(x)};

« questions or evidence about a complainant’s sexual predisposition. and
questions or evidence about 2 compiainant’s prior sexual behavior unless _H
meets one of two limited exceptions [8 106.45(b)e}i)il)}; and,

« for postsecondary institutions, the decision-maker cannot rely on the
statements of a party or witness who does not subnit to cross-
examination [§ 106.45{b)(BXi)].
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New Title IX Regulations § 106.45 (b)(6)
Hearings

Only relevant ¢ross- examination and other questions may be asked of a
party or witness,

1

- Questions and evidence about the complainant's sexual predisposition or prior
sexual hehavior are not relevant, unless such questions and evidence aboug
the complainant’s prior sexual behavior are offered 1o prove that someone
other than the respondent committed the conduct alleged by the complainant,
ar if the questions and evidence concern specific incidents of the complainant’s
prior sexual behavior with respect to the respondent and are offered to prove
consent,

s LLS

tic

|
=%

E

-

=

“

fraining

DL

136.



New Title IX Regulations § 106.45 (b)(6)
Hearings

- If a party or witness does not submit to cross-examination at the live hearing,
the decision-rmaker(s) must not rely on any statement of that party or witness in
reaching a determination regarding responsibility.

1S LLC

- Live hearings may be conducted with all parties w:wmﬁm___q present in the same
geographic location or, at the recipient’s discretion, any or all parties, witnesses,
and other participants may appear at the live hearing virtually, with technology
enabling participants simultaneously to see and hear each other.
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- Recipients must create an audio or audiovisual recording, or transcript, of any
live hearing and make it available to the parties for inspection and review.
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Adjudication Procedures

Evidentiary Standard;

+ The findings of fact and conclusians should be reached by applying either a
preponderance of the evidence standard or a clear and convincing evidence
standard.

- Llear and convincing evidence means that the party must
present svidence that leaves ane with a firrm bebief or conviction that it is
highly probable that the factual contentions of the claim or defense are true,
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- Preponderance of the evidence is a lower standard of proof, which means
that a panel must find based on the evidence that respandent is more likely
than not 1o have violated schoal policy.
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Adjudication Procedures
- The standard of proof in criminal proceedings is higher than the standard of
proof used in campus disciplinary proceedings,

+ In criminal proceedings, there must be evidence that proves beyond a
reasonable doubt that unlawful sexual activity took place.

- [n contrast, campus disciplinary proceedings may use either a
preponderance of the evidence or clear and comvincing evidence standard,
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New Title IX Regulations § 106.45 (b)7)
Determination regarding responsibility.

The decision-makes(s), who cannot be the same person(s) as the Title IX Coardinator or the
investigaton(s), must issue g written determination regarding responsibility.

The written determination mustinclude—

- Identification of the allegations potentially constituting sexual harassment;

- A description of the procedural steps taken from the receipt of the farmal comgplaint
through the determination;

« Findings of fact supporting the determination;

- Conclusions regarding the applicatson of the recipient's code of conduct to the facis;

« A staterment of, and rationale for, the result a5 to each allegation; and

- The recipient's procedures and permissible bases for the complainant and respandent
1o appeal.

The recipient must pravide the written determination to the parties simultaneoisly.
The Title 1X Coordinator is responsible for effective implementation of any remedies.
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Sanctions & Other Remedies

» Sanctions should be:
- Fair and appropriate given the facts of the particular case;
. Consistent with the school's handling of similar cases;
- Adequate to protect the safety of the campus community; and
- Reflective of the sericusness of sexual misconduct.

= The sanctioning decision must be communicated in writing to both the
camplainani and the respondent,

- List of possible sanctions for a student determined to have viclated the schools
policies must be included in the school's policies.

« The school may also require any student determined to be respongible for a
violation of its policy to receive appropriate education and/or training related to the
sexual misconduct viglation at issue. The school may also recommend counseling
ar gther support services for the student,
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Sanctions & Other Remedies

- Whatever the gutcome of the hearing process, a complainant may request
ongoing or additional accommodations and the Title IX Coordinator should
determine whether such measures are appropriate.

» The school may also determine that additional measures are appropriate to
respond to the effects of the incident on the school community. Additional
responses for the benefit of the school community may include:

« Increased monitoring, supervision, or security 2t loCations or activities
where the misconduct dccurred

+ Additional training and educational materials for students and employees

- Revision of the school's policies relating to sexual misconduct

- Climate surveys regarding sexual misconduct
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LA Flow Chart of Response to Sexual Misconduct Allegations
Liarmsion s
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Request for
Appeal?
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New Title IX Regulations § 106.45 (b)8)
Appeals.

A recipient must offer both parties an appeal from 3 determination regarding
responsibility, and from a reciplent's dismissal of a formal complaing or any
allegations therein, on the following bases:

LLC

- Procedural irregularity that affected the outcome of the matter;

- Mew gvidence that was not reasonably available at the time the determination
regarding responsibility or dismissal was made, that could affect the outcorme
of the matter; and

» The Title IX Coordinator, investigator(s), or decision-maker{s} had a conflict of
imterest or bias that affected the outcome .
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Questions?




