
mtatrirt arnurt nf tqe 1ttuite~ ~tall ,. 
Northern District of California 

Northern Division 

United States of America 

vs. 

State of California 

-------- -------- -------

TO John Parks Davis 
425 Crocker Bldg ., SF 

Brobeck, Phleger & Harrison 
111 Sutter Street, SF 

Attorney General 
600 State Bl g ., SF 

Neal Chalmers 
327 orter Blc..g. 
!Voodland , Calif 

No. 4068 

NOTICE 

YOU ARE HEREBY NOTIFIED that on July 14, 1947, 

JUDGE DAL M. LEMMON Ordered that this case be and the same is hereby 

continued to August 18, 1947, for a further hearing on the pre­

trial conference . 

(No further continuance will be made in this matter) 

Sacramento, California 

July 15, 1947 9 _________ 14 __ 

FPI INC ERO 4- 16· 46 -3M 2445-3 3 



1lltstrtrt (!lnurt nf tqr Euttr~ ~tatrs 
Northern District of California 

Northern Division 

-------------·---·-- -·- ----· 

United States 

vs. 

State of California 

TO u. s. Attorney 
Sacra.~ento, Calif. 

John Parks Davis 
425 Crocker Bldg., SF 

Brobeck, Phleger & Harrison 
111 Sutter st., SF 

Attorney General 
600 State Bldg., SF 

Neal Chalmers 
327 orter Bldg., 
Woodland, Calif. 

No. 4068 

NOTICE 
--- -

YOU ARE HEREBY NOTIFIED that on June 11, 1947, 

JUDGE DAL M. LEMMON Ordered that this case, which is on the calendar 

for June 19, 1947, for a pre-trial conference, be and the same 

is hereby continued to July 7, 1947. 

Sacramento, California C. W. Galbreath 
Clerk, U. S. District Court 

~Jun=e-=--=1=2~'----=1=9'-"4,_,_7 ___ 194 __ _ 
F'PI INC tR0 -4 -16·46 -3M·2445-33 



itatrtrt Q!nurt nf t4r Uuttrh @,tutra 
Northern District of California 

Northern Division 

United States 

vs. 

State of California 

TO U. s . ttorney 
Sacramento , Calif . 

John arks l.Ja vis 
425 Crocker Bl, . 
San Francisco 

Brobeck, hleger & Harrison 
111 Sutter t . 
San Francisco . 

No. 4068 

NOTICE 

tt.ttorney General 
State of Calif . 
Sacramento , Calif . 

lJeal Ch lmers 
327 .t'orter ol g . 

ooaland, Calif . 

YOU ARE HEREBY NOTIFIED that on February 24 , 1947 , 

JUDGE D L 1 • I l :iOU Or ere that this case be and the same is hereby 

placed on the pre - trial calen ar for lare'h 18 , 1947 . 

Sacramento, California C . • Galbreath 
Clerk, U. S. Dist;ict Court 

___ F_e_b_._2_6~,_1_9_4_7_ 194_ 



JOHN PARKS DAVIS 

Mr. C. W. Galbreath, 

ATTORNEY AT LAW 

CROCKER BUILDING 

SAN FRANCISCO 

Clerk, U.S. District Court, 
S~cramento, California. 

Dear Mr. Calbreath: 

January 14, 1947 

Re: United States vs. State of California, 
et al, - No, -4-6-86' ~/a t6 B"' 

I will appreciate your changing my address 

in connection with notices in the above entitled 

action to 425 Crocker Bldg., San Francisco 4, 

California (rather than 705 Standard Oil Bldg.). 

, Very truly yours, 



TO 

iltstrtrt etrnurt nf tqe llutte~ ~tates 
Northern District of California 

Northern Division 

United States 

vs. 

State of California 

U. s . Attorney 
Sanramento , Calif . 

John arks Davis~ Lfz.r C t-odffi,r 8/o''f 
~ 5 tanam: d Oil Bldg . 
San Francisco 

Brobeck , hleger & Harrison 
111 Sutter st . 
San Francisco 

lo 
No. 40Se 

NOTICE 

Attorney General 
State of California 
Sacramento , Calif . 

Neal Chalmers 
327 orter Bl • 
oodlan , Calif . 

YOU ARE HEREBY NOTIFIED that on January 6 1 1947 , 

JUDGE Roger T. Foley Oraere that this case be and the same is hereby 

continued to February 17 , 1947 , to be set for trial 

Sacramento, California C • • Cal breath 
Clerk, U. S. District Court 

1Januu1·:y 8 ,1946 1_94_ . 



TO 

itstrtrt Cltnurt nf tqr Unitrb @,tutra 
Northern District of California 

Northern Division 

·-··--- ------

United States 

vs. 

State of California , etc . , et 
al 

Frank J . Hennessy , 
P . ·o. Building 
San Francisco , Calif . 

John arks Davis 
705 Standard Oil Bl • 
San Francisco , Calif . 

Brobeck , hle er & Harrison 
111 Sutter st . 
Sa.n Francisco . 

No. 4068 

NOTICE 

Robert • Kenny 
Attorney General, 
State of California 
Sacramento , Calif . 

Neal Chalmers, 
32'7 orter Bldg . 

oo land, Calif . 

,Jl<l'f)£E 

YOU ARE HEREBY NOTIFIED that an the above case wi l l a pear 

on the calendar January 6 , 1947 , to be set for tri al . 

Sacramento, California C . • Galbreath 
Clerk, U. S. District Court 

ec . 26 , 1946 ffi4_ 



iintrtrt illnurt nf tqr lluitrb @,tatra 
Northern District of California 

Northern Division 

United St ts, 

vs. 

St te of C lifornia, etc . , et 

TO Frank ;r. Hennessy , Esq . , 
United St tea ttorney, 
Post Offic Buil ding , · 
San Fr ncisco , Calif . , 

John Park Davis , Esq., 
Attorney at La , 
705 St dard Oil Building, 
San Franci~co , Calif., 

srs . Brobeck, Phleg r 
cl Harrison, 

Attorneya a t Law, · 
111 Sutter Street , · 
San Fr cisco, C lit . , 

No. 4068 

NOTICE 

Rob rt w. Kennyi Esq., 
Attor ney Gener of the 

Stat of C lifornia, 
S crrunento , Calit., 

al Ch rs , s q . , 
Attorney at L w, · 
J27 Port r Building , 

oodl nd , Ctlitorni 

YOU ARE HEREBY NOTIFIED that on Tu sd y , J"uly 6th, 1943 , 

JUDGE Martin I. lsh Ordered this c se st. for Nov mb r 2nd , 1943 , 

for t rial befor a jury. 

Sacramento, California 

JUL 9 - 1943 __________ 194_ 

---000----

C. W CALBREATH 

Clerk, U. S. District Court 



mtntrtrt C!lnurt nf tqe 1\ntte?t ~tutes 
Northern District of California 

Northern Division 

United States of lilnerica , 

St te of C liforhia • et al. , 

TO 

John ar Davis , s q . , 
Attorney at L ai; , 
705 Dtand·rd Oil Building , 
S:.: rm cisco, C l fornia 

e rs . Brobeck, - 1 er 
ct rison, 

t torn y at L 'J , • 

111 Cutter Street, 
San Francisco, C if ., 

No. 4068 

NOTICE 

Robert • Kenny , Esq., 
ttorney G nera l of the · 

St te of California , 
Saor ento , California 

Neal Ch lmers , , q., 
Attorney t Lai , , 
327 Porter ilding, 
roodland, Calif rnia 

JUDGE 

YOU ARE HEREBY NOTIFIED that on Thursday , -y 13th , 1943 , 

artin I. \ elsh Order d this case continued to June 21st , 

1943, to be reset for t~ial. 

---oOo---

Sacramento, California iAJX I B . M. LiliG, 
Clerk, U. S. District Court 

-~y_l_4_t_h~, ___ __ l94 3• 
FPI INC ~R 6 -1 i-2-42- 5"1 - 829- 33 



llistrirt <!tnurt nf tqe lltniteil ~tales 
Northern District of California 

_N_OR_THERN ____ ~ Division 

UNITED ST T S OF ICA, 

vs. 
ST ·lTE OF CALIFORNIA , et al., · 

TO Frank:J . Hnnessy, Esq., 
United St ats Attorney, 
rost Office Building , 
s er ento , C lif., 

John 1-ar s ~avi , ~s q., 
;·tt~rney at Lur , 
705 Strndard Oil' ilding, 
Bun ] 'r .....nci ·c , Calif ., 

Mes rs . obock, l hleger 
Harri on , 

ttorney at Law, 
111 Sutter otr ~ · 
San r•:" ciooo, cai it ., 

YOU ARE HEREBY NOTIFIED that on 

No. 4068 

NO'l'ICE 

SU~'Ua:DlllP:lGBJIIX:i: 
Robert • Kenny , Esq., 
Attorn y General of the 

Sta t of·Colifornia, 
Sacr nto , Oclif ., 

Nea l Chalmers , -sq., 
ttorney t Lm·, , 

327 Porter Du lding , 
rood.land , Calif. , 

Tuesd. y , Mv.rch 1 6t h , 1943, 

JUDGE Til{ I . VE H Order d that this ca.Be be con t inu to May 1, 

1943 , for trial before a j ury , 

Sacramento 
California 

~.t--h-___ 194 _--.,... 

CCE 

---000---

F' PI Inc.-LK-9-7-40-7500-2118- f>O 

'I TER B. MALI!-IG _ ________ _ 
Cterk, U. S . District Cvurt 



mtatrtrt C!rnurt nf t4r Nnttr~ 8'tntrs 
Northern District of California 

Northern Division 

United State c,f erica 

vs. 

tate ~f 'alifornia , et al o, 

TO John arks Davis , ~ q o, 
ttorney '.it Lari , 

705 Standard Oil nldG ., 
SaL Francisco , Calif o 

No. 4068 

NOTICE 

eal Chalmers , Esqo, 
ttorne at La,·, , 

327 orter Eld' ., 
".:oodla11d , alif . 

Jessrs . Bobeck , 1 1leger & lar ison , 
• t orneys st L w, 

J • ~ 

rank • ~ennessy , ~SQ ., 
United Ctates ..... ttorney , 

ost ffice ~ le.,_ . , 
Sacral nto , Jalif o Lro ker uld.o •, 

:~n rraucisco , ,alif o 

a ·l · :arre11 , ...;3 q ., 
., .. ttor11e eneral of the 

State of C~lifornia , 
0acr ent~ , v~lif o 

YOU ARE HEREBY NOTIFIED that on Thursday , January 11:-t.h , 1943, 

JUDGE . 1. TH .. . :::::w~ rdcred this c se be continued to ~.:arch 16 , 1943 , 

for t rial before <- jury o 

Sacramento, California 
Clerk, U. S. Distri ct Court 

_ a_r1~u~a=r~y--"l=-4.__ _ ____ l94----1 



Northern District of California 

No. 
vs. 

' •• NOTICE 

TO 

, 

• 

YOU ARE HEREBY NOTIFIED that on 
' 

, 
JUDGE • t 

• 1 • • 

- auo--

California Clerk, U.S. District Court 

0 FPI Inc.-LK-9-7-40-75CJ0.2118-60 
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7- 1404 

Flt.ED 

WALTER B. MALING, 
CL.ERK 

IN THE NORTHERN DIVISION OF THE UNITED STATES DISTRICT COURT 

FOR TEE NORTHERN DISTRICT OF CALIFORNIA 

UNITED STATES OF AMERICA, 

Plaintiff, 

vs. 

STATE OF CALIFORN IA, ET AL . 

) 
) 
) NO. 4068-L 
) 
) 
) PLAINTIFF'S REQUEST TO 
) CLERK, SUPPORTED BY 
) AFFIDAVIT, FOR ENTRY 

Defendants . ) OF DEFAULT. (Rule 55(a). 
----------------~ Rules of Civil Procedure . 

To the Clerk of the above entitled Court: 

It appears from the record of this Court that the de­

fendants, CALIFORNIA TRUST AND SAVINGS COMPANY, a corpora­

tion, PACH,IC GAS and ELECTRIC COMPANY, a corporation, 

HOMESTAKE MINING COMPANY, a corporation, GOLDEN STATE GOIJ) 

MINING COMPANY, a corporation, and PO IER and IRRIGATION 

COMPANY OF CLEAR LAKE, a corporation, have been personally 

served with process , but have failed to plead or otherwise 

defend, as provided by the Rules of Civil Procedure . 

You are hereby requested, said request being supported 

1 by the attached affidavit, to enter the above nruned defendan s' 

default. 

Dated: This / 3 '-!3:- day of 
0ctober, 1942. 

By: 

ti. IIJ, GOVGIUOilBNl' l'lml'tINO 0111'1t;J: 

THOMAS O' HARA, 
Assistant U. s . Attorney, 
Attorneys for Plaintiff 
United States of America. 



certcir... 
In this cause thE/ defendant s ---~-------------

havins been regularly served vrit h process, as a:r_:,pee,rs fron the 

record and papers on file herein, snd h2ving failed to apl)ear and 

plead, answer · or der.mr to plaintiff's conplaint, ,,ri thin the tir:1e 

allowed by law, and the ti:-1e for appearing and :plec.dinc , ansv,er inc; 

and denurrinc having expired; 

Now, upon application of T' o n:s C">Irrc , J-.r::st . J. ____ ttorncy ,_ 

--------------------·-----' Attorney for plaintiff , 

the default of the defendant s Crlifarfii' Tr~:t r~d ~evi~·s Co. ,any , c 
cor ore tion , : .cific !;1_ s r re ~l ec t ric Co.1Ja.ny , ,.., cor_:)orat ion , 
~ ... omestrl·c ... ininc Co.·.~_.rny , a cor)orrtion , Golc.ler, :Jt£t€ Golll - i1inc 
C')L ... ~1 Ln~· , r: cor_orc t ion , cr~cl. ... m·cr cna l rr1:1:. t 1.'.)n Co .1c..n~ -61. 
LLh. , c, corvor£tiJn , 

is hereby entered herein, 2.ccording to law. 

In Testinony Whereof, I hsvG hereunto s et -:.1y hand and 

seal of t he District Court of the 

United St2.tes f oT the northei~n District 

of Celiforn i c , this 13th day of 

Octobor A. D. 19 42 --------·--~-----

1
.V'ALT.~~ 

DY_ l(Y?~ 

CLERK, 

DEPUTY CLmK. 
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OCT 13 1942 

UNITED STATES OF AMERICA, ) WALTER B. MALIN 
State and Northern District of California, ) SS . CLE ~ 
County of Sacramento. ) 

THOMAS o• F..ARA, being first duly sworn, deposes and says 

He is an Assistant United States Attorney and as such 

is one of the Attorneys for the Plaintiff . Plaintiff's com­

plaint was filed on February 10, 1939 . On February 10, 1939 

summons was duly issued, and thereafter a copy of said 

summons, or alias sununons, together with a copy of said com­

plaint~ was personally served upon the hereinafter named 

defendants on the dates hereinafter set forth opposite their 

respective namest 

DEFENDANT smr.MONS SERVED 

California Trust and Savings Company, 
a corporation February 27, 1939 

Pacific Gas and Electric Company, 
a corporation February 16, 1939 

Homestake Mining Company, 
a corporation February 16, 1939 

Golden State Gold Mining Company, 
a corporation February 16, 1939 

Power and Irrigation Company of 
Clear Lake, a corporation February 3, 1940 . 

The defendants, and each of them, against whom a judg ­

ment for affirmative relief is sought, have, and each of 

them has, failed to plead or otherwise defend, as provided 

by the Rules of Civil 

Subscribed and 

before me this 

day of October, 1942 . 

Procedure . 

~&~ 

U. II. OOV.&J:NlU:NT l'&IMTJSQ OfflOI 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

OCT 13 1942 

WAL TE.R B. MALI NG, 
CLERK 

IN THE NORTHERN DIVISION OF THE UNITED STATES DISTRICT COURT 

FOR THE 1 ORTHERN DISTRICT OF CALIFORNIA 

UNI'l'ED STATES OF A!v'iERICA, ) 
) 

Plaintiff, ) 
) 

vs. ) 
) 

STATE OP CALIFORHIA, et al. ) 
) 

Defendants. ) 

No . 4068-L 

AFFIDAVIT TO OBTAIN DEFAULT 
JUDGMENT AS REQUIRED BY THE 
PROVISIONS OF THE SOLDIERS 
AND SAILORS RELIEF ACT OF 1940 

UNITED STATES OF AMERICA, ) 
State and Northern District of California,) SS . 
County of Sacra.men to. ) 

THOMAS O' HARA, being first duly sworn, deposes and says: 

He is an Assistant United States Attorney, and as such 

is one of the attorneys for the Plaintiff . 

This affidavit setting forth the following facts is made 

pursuant to Section 200(1) of the Soldiers and Sailors Civil 

Relief Act of 1940 . 

The following named defendants are corporations and are 

not in military -service within the meaning of the Soldiers and 

Sailors Civil Relief Act cf 1940, approved October 17, 1940: 

CALIF8RNIA TRUST and SAVINGS COMPANY, a corporation; PACIFIC 

GAS and ELECTRIC COr,IPANY, a corporation; H01IESTAKE MINING 

COEPANY, a corporation; GOLDEN STATE GOLD MINING COTuiPANY, a 

corporation, and PffiVER AND IRRIGATION OF CLEAR LAKE, a 

corporation. 

u. a. eovJCaN»DT raJNTINo onrc 

U. s . District Court 
District of California 
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OCT 13 1942 

WALTER B. MALING, 
CLERK 

IN THE NORTHERN DIVISION OF THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF CALIFORNIA 

NITED STATES OF AMERICA, ) 
) 

Plaintiff, ) NO. 4068-L 
) 

vs. ) 

TATE OF CALIFORNIA, 
) 

et al. ) 
) 

Defendants. 

UOTICE Qli, MOTION 

O: ESTELLE R. DAVIS, RUTH DE FREMERY, BRADLEY MINING CO., a 
corporation, and JOHN PARKS DAVIS, 705 Standard Oil 
Building, San Francisco, California, Attorney for said 
Def end an ts; 

O: JOAN MACDONOUGH, a minor, MARY MACDONOUG, a minor, by 
WILLIAM O. B. CDONOUGH, their next friend, WILLIAM O.B. 
:MACDONOUGH, . individually and lILLIAM O. B. MACDONOUGH, 
as Administrator c.t . a., of the Estate of Joseph M. Mac­
donough, deceased, and HOWARD J. FINN and BROBECK, 
PHLEGER and HARRISON, Crocker Building, San Francisco, 
California, .Attorneys for said Defendants; 

O: STATE OF CALIFORlHA, and EARL ARREN, Attorney General of 
the State of California, and ALBERT F. ZANGERLE, Deputy 
Attorney General of the State of California, Sacramento, 

California, Attorneys for said Defendant; 

TO: CLEAR LAKE V A'rER COMPANY, a corporation, and 1'EAL CHALMER , 
327 Porter Building, ~oodland, California, Attorney for 
said Defendant: 

You and each of you will please take notice that on 

~onday, October 26, 1942, at 10 o'clock A.M., or as soon there­

fter as the matter can be heard, plaintiff will move the Court 

tr. S. 90VJ:11Nlll:NT PUNTING OFJ' ICI 
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7-1404 

to set the above entitled action for a day certain for trial. 

Dated: Sacramento, California, 

October / 3 ~ 1942. 

-2- ' 

FRANK J. HENNESSY, 
United States Attorney , 

orney 

ti . s. 00Tl:llMlfSNT P&lN'l'ING om c• 



AFFIDA' : OF SERVICE BY MAIL cc. . P. 1013A 

(Must be attached to original or a true copy of paper served) 
UNITED STATES OF AMERICA 

!~~~~lif ifuNTO .............. /··· NO.- ~
068~L- .............. . 

.............. ...................... ... ............. HELEN .. VlILLIAMS ... .......................... -····•·····-················-····-··········-·················, being sworn, says that S he is a 

citizen of the Uniti:d States, over 18 years of age, a resident of. ....................... S.ac.r.amen.t.0 .......... -.............. ........................... County. 

and not a party to the within action. 

'That aJjiant's ~ (business) address is ............ R.o.o.m.. ... :4.04"'···-·P..os..t .... _Off.i.ce ..... Building. .................................... _ .... _ .... . 

'That affiant served a copy of the attached ..................... N.QT.l.C.E_ ... OF_ ... MO.T.I~lf.:..~~~·~·~·~···-··~··~·~·?.~:.=.~~ .................... -. 
by placing said copy in an envelope addressed to ............ .J..Q.J.m._ ... P.A.RKS ..... DA.V.:IS. .•..... E.S.Q.. •.. ., ................. _ ............. _ ............................ _ .... __ 

Attorney at Law 
·at his office ~ address .......................................................... 7.05. ..... S .. t.~n.d~.r..d. ... _Qil ..... B:uilding. ...... -····-····-····-·············· ··············-·· 

-·······················-··········•······································-·························-·······-·······-···· ···-·······-·······-·······-·········· s an _.Fran c.is.c. o., ... _ .. C.al.if ornia. ................ -... . 

which envelope was t.hen sealed and postage fully prepaid thereon, and thereafter was on ..... _.O.c.t.ob.e.r .... 13 .... _ .... -·· ··-····-····· 

19 42 , deposited in the United States mail at ......... S.ac.r..am.en.t.o.~······Q·al.if.or.nia._ ................................................ ............................ . 

'That there is delivery service by United States mail at the place so addressed, or regular communication by United State~ 

mail between the place of mailing and the place ·so addressed. 

Attorneys Printing Supply Co .. 518 Market St .. San Francisco 



ORIGINAL 

1 HOWARD J. FINN, and 
BROBECK, PHLEGER & HARRISON, 

2 Crocker Building, 
San Francisco, California, 

3 Telephone: SUtter 0666. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

Attorneys for Defendants 
William O. B. Macdonough, William 
o. B. Macdonough, as administrator, 
etc., Joan Macdonough, a minor, 
and Mary Macdonough, a minor. 

~ 

OCT } 9 1940 

WALTER B. MALI , 
cu;r; 

14 IN THE UNITED STATES DISTRICT COURT FOR THE NOR'IBERN DISTRICT 

15 

16 

17 

18 

19 

20 

21 

22 

OF CALIFORNIA, NORTHERN DIVISION. 

UNITED STATES OF AMERICA, ) 
) 

Plaintiff, ) 
-vs- ) No. 4068-L. 

) 
) Civil. 

THE STATE OF CALIFORNIA, et al., ) 
) 

Defendants. ) 
) 

23 NOTICE OF FILING DEPOSITION 

24 To the Plaintiff above-named, and to 
FRANK J. HENNESSY, Esq., its attorney; 

25 
To the Defendants Estelle R. Davis, Ruth de Fremery, and 

26 Bradley Mining Co., and to 
JOHN PARKS DAVIS, Esq., their attorney: 

27 

28 YOU AND EACH OF YOU WILL PLEASE TAKE NOTICE, hereby 

29 given, that the deposition of C. M. CRAWFORD has been filed 

30 

1. 



1 with the Clerk of the above-entitled Court. 
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30 

Dated: October 15, 1940. 

Attorneys for Defendants 
William O. B. Macdonough, William 
o. B. Macdonough as administrator, 
etc., Joan Macdonough, a minor, 
and Mary r.facdonou.gh, a minor. 

2. 



· of 

;7o/ , October ~~----·-· Plaintiff 

40 

r 
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25 
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32 

JOHN PARKS DA VIS 
Attorney at Law 
705 Standard Oil Building 
San Francisco, California 

Telephone Douglas 1510 

Attorney for certain defendants -O'clock and .• ____ Mfn .. _ 

JU~ ~ - 1940 

WALTER B. MALING 
CLERK. t 

IN THE NORTHERN DIVISION OF THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DIS'I1RICT OF CALIFORNIA 

UNITED STATES OF AMERICA, ) 
) 

Plaint1 ff, ) 
) No. 4068-L 

V • ) 
) 

THE STATE OF CALI F'ORNIA, et al., ) 
) 

Defendants. ) 
) 

STI PULA TI ON EXTENDING TI E 

IT IS HEREBY ATIPULATED by and between the plaintiff 

and Bradley M ning Company, Estelle R. Davis and R th de Fremery, 

certain of the defendants herein, that said defendants may have 

to and including the 26th day of July, 1940, within which to f le 

nan ~er to plaintiff ' com lai~t. 

DATED: J e 29, 1940. 



1 JOHN PARKS DA VIS 
Attorney at Law 

2 705 Standard 011 Building 
San Francisco, California 

3 
Telephone Douglas 1510 

4 
Attorney for certain defendants 

5 

6 

7 

8 

L 
_ O'clock and ______ Mln, ___ _ 

.JUN 15 1940 

WALTER B. MALINQ, 
. OLiRK. 

9 IN THE NORTHERN DIVISION OF THE UNITED STATES DISTRICT COURT 

10 FOR THE NORTHERN DI STRICT OF CALI FORNI A 

11 
U1UTED STATES OF AMERICA, ) 

12 ) 
Plaintiff, ) 

13 ) No. 4068-L 
vs. ) 

14 ) 
THE STATE OF CALIFORNIA, et al. , ) 

15 ) 
Defendants. ) 

16 ) 
) 

STIPULATION EXTENDING TIME 

17 

18 

19 

20 
IT IS HEREBY STIPULATED by and between the plaintiff 

and Bradley Mining Company, P.R. Bradley, Estelle R. Davis and 
21 
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UNITJrn STATES OF AMERICA, 

Plaintiff , 

vs . 

THE ST A TE OF CALI FORHIA , et a 1. , 

Defendants . 

-------------------

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

NO. 4068-L 

STIPUIATION EXTENDI~G TIME 

I 'r IS HEREBY STIPULNl'ED by nd between the plaintiff 

and Bradley Mining Company, P . R . Br dley, Estelle R. Dav rs and 

Ruth de Fremery, certa·.n of the defendants herein, that said 

defendants may have to and including the 15th day of June, 1940, 

within which to file an answer to plaintiff ' s complaint . 

DATED : June 3, 1940 . 

Atto:r 

~~ ~ 
rney for sad Defendants 



UNI'I'ED STATES DISTRICT COURT FOR THE NORTHERN DIS'I'RICT OF CALIFORNIA 
NOR'I'HERN DIVISION 

) ________________ ) 
) 
) 
) 

-vs-

-~..;;..__;a=_..c..;......::~._..,~, -~ l ____ ) 
) _________________ ) 

To __ .._,,___... . • , . . • , c, . ,,o 

tTudge 

i~ the above entitled case. 

NO. 

NOTICE 

directed that 

-oOo-

YOU ARE HEREBY NOTIFIED that on ________ 19 __ 

a. :;T~_na.l Judr..ment / Decree was entered by this office in the above 

entitled case. 

-oOo-

YOU ARE HEREBY NOT IFIED that on ________ 19 __ 

a NOTICE OF APPEAL was filed by ------------------
in the above entitled case. 

CLERK.,, 

Sacramento, California, I 
I 

-----------' 19 __ 



ilistrid <!!nurt nf tl]e ltuiteb ~fates 
NORTHERN D ISTRICT OF CALI FORNIA 

SOUTHERN DIVISION 

AT A STATED TERM of the Southern Division of the United States District Court for the Northern 

District of California, held at the Court Room thereof, in the City and County of San Francisco, 

on ___ _ Tu_es.d.ay ___ __ ___ , the _____ 2l.st ______ day of_ _____ ~y ____ _________ __ , in the year of our Lord 

/ 
one thousand ni e·'h undred and _ 1.C?~-~y_. __ __ ___ ___ _____ ___ _ 

T: the Honorable MARTIN I . WELSH , District Judge 

ITED STATES OF AMERICA, 

Plaintiff' , 

vs . 

STATE OF CALIFORNIA, et al., 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) ______________ ) 

No. 4068 

The motions of the defendants , William o. B. MacDonough, 

William O. B. MacDonough as administrator with tl:l! will annexed of the 

estate of Joseph M. MacDonough , deceased , Estelle R. Davis , Ruth de 

Fremery and Bradley Mining Company to dismiss the complaint , f'or a 

more definite statement, f'or a bill of particulars and to strike hav­

ing been heretofore heard and submitted , being now fully considered, 

it is Ordered that the motions to dismiss the complaint, for a more 

definite statement , for a bill of particulars and to strike be and the 

same are hereby DENIED. 

- - --oOo---

Flint: 
There are several memos. in the file which I have filed as of 

today. They should be docketed first. I am also enclosing the file. 
Mrs. Morgan, after a conference with the Judge, advises me that my 
minute order advancing the session in Saoto should be amended by striking 
therefrom any reference to the advancement of cases. Will you please 
strike from my order all that appears subsequent to "June ,rd, 1940". 
Thankso 

Chris 



1 JOHN PARKS DAVIS 
705 Standard 011 Building 

2 San Francisco, California 
Telephone: DOu.glas 1510 

3 
Attorney for Defendants, 

4 Estelle R. Davis, Ruth de 
Fremery, and Bradley Mining Co. 
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W L'l'ER • MAL ING, CLERK 

fl --··-· ·· -Y--- Deputy Clork 

8 IN THE NORTHERN DIVISION OF THE UNITED STATES DISTRICT COURT, 

9 FOR THE NORI'HERN DISTRICT OF CALIFORNIA 

10 

11 
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13 

14 

15 

16 

17 

UNJT ED STATES OF .AMERICA, ) 
) 

Plaintiff, ) 
) Civil No . 4068- L 

vs. ) 
) 

STATE OF CAII FORNIA, et al . , ) 
) 

Defendants ) 
) 
) 

SUPPLEMENTAL MEMORANDUM OF POINTS AND AUTHORITIES OF 
18 DEFENDANTS ESI'ELIE R. DAVIS, RUTH DE FREMERY, AND 

BRADLEY MINING CO . , IN ANSvVER TO AUTHORITIES SUBMITTED 
19 vaTH LErTER OF UNITED STATES ATTORNEY, DATED APRIL 20 ,1940 

20 

21 The government has recently filed an additional 

22 memorandum of authorities to support its contention that the 

23 defense of laches is not applicable to the sovereign. In no 

24 case cited by the government is the situation similar to that 

25 at bar . The complaint alleges that the patent involved here 

26 was applied for in 1859 and granted early in 1860 to defendants' 

27 predecessor, Billings, - approximately eighty years prior !.2_ ~ 

28 filing Q.!, ~ ~ . No such lapseof time appears in any of the 

29 eases cited by the government. 

30 Nor can the sweeping generalization that laches may not 

31 be imputed to the sovereign, be supported. The Supreme Court of 

32 the United States has held to the contrary in . the case of United 

- 1 -



States vs. Diamond Coal & Coke Co., 255 u.s. 323, 333, 65 L.Ed.660, 

1 663, in which an equitable action by the government was brought to 

2 cancel patents on the ground of fraud in order to avoid the bar of 

3 limitations of the Act of March 3, 1891 - limiting the government 

4 to six years in actions to annul patents . The government argued 

5 in that case that the patent had been granted fraudulently. The 
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defendants raised the defense of laches in discovering fraud and 

the government insisted that laches could not be imputed to it. On 

this particular point of law the Supreme Court stated, at page 663: 

"Before testing the accuracy of the deductions 
from the averred facts upon which these conclusions 
are necessarily based, we dispose of a legal con­
tention of the United States, that, in any event, 
the propositions were ~Tongfully applied because, 
under the statute, laches in discovering the fraud 
could not be imputed to the United States . As the 
statute in express terms deals with the rights of 
the United States, and bars them by the limitation 
which it prescribes, and as that bar would be 
effective unless the equitable principle arising 
from the fraud and its di scovery be applied, it 
must follow, since the doctrine of laches is an 
inherent ingredient of the equitable principle in 
question, that the proposition is wholly without 
merit, because, on the one hand, it seeks to avoid 
the bar of the statute by invoking the equitable 
principle suspending its operation, and, on the 
other, rejects the fundamental principle upon 
which the equitable doct rine invoked can alone rest." 

The above rule was expressly approved in our Ninth Cir­

cuit - United States vs . Smith (c . C. A. 9 1926 ) 14 F . (2nd) 391 . 

Where government seeks eguitable relief', it 
is subject to every principle and rule of 
equity applicable to the rights of private 
citizens under like circumstances 

Independent of the question of whether the defense or 

laches may be raised against the government in this case, it cannot 

be denied that the equitable principle of abhorrence of stale 

demands and the equitable defense of a bona fide purchaser 

may be raised against the government where, as here, it appeals to 

a court of equity for relief . The fact that the government may be 

30 · suing on behalf of Indians makes no difference in this respect . 

31 1 
32 

See Folk vs . United States (c.c.A . - 8) - 233 Fed. 177, where 

the United States sued, on behalf of the Creek Tribe of Indians 

- 2 -



1 to avoid the enrollment, allotment and patent under which the 

2 defendants were in possession of certain lands . The court held 

3 that the United States and the Creek tribe were governed by 

4 rules and principles of ecpity jurisprudence applicable to like 

5 rights and claims of individuals in similar circumstances . While 
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a mere delay, without more, may not be a sufficient defense, 

the court holds that the e<qd.table defense of stale demands is 
I proper where the time elapsed is so great that witnesses must 

necessarily have died or disappeared and that memory of others 

have become dim with the passage of time . 

"This 1 s a suit in equity . In such a suit the claims 
of the United States, or of the Creek Tribe , appeal 
to the conscience of tho chancellor with the same, 
but with no greater or· less, force than would those 
of a private citizen, and, barring the effect of 
mere delay, they are judicable in a court of chan­
cery, to whose jurisdiction the state or nation or 
tribe submits them by every principle and rule of 
equity applicable to the rights of private citizens 
under like circumstances . State of Iowa v . Carr, 
191 Fed . 257, 266, 112 C. C. A. 477 , 486; United 
States v . Stinson, 197 u. s. 200, 204, 205, 
25 Sup . Ct . 426, 49 L. Ed . 724 ; United States v . 
Detroit Timber & Lumber Co . , 67 c . c . A. 1, 10, 131 
Fed . 668 , 677 ; United States v . Chicago, M. & St . 
P . Ry . Co. (c . c . ) 172 Fed . 271, 276; United States 
v . Chandler- Dunbar Water Power Co . , 152 Fed . 25 , 
26, 27, 37, 38 , 40, 41, 81 c . c . A. 221 , 222, 223 , 
233, 234, 236, 237; United States v . Stinson, 125 
Fed. 907, 910, 60 c . c . A. 615, 616; Herman on 
Estoppel, pp. 676, 677; State of Michigan v . 
Jackson, etc . 16 C. C. A. 345 , 351, 69 Fed . 116, 
122; United States v . California & Oregon Land 
Co . , 148 U. S. 31, 41, 13 Sup . Ct . 458, 37 L. Ed . 
354; Carr v . United States, 98 u. s. 433, 438, 
25 L. Ed. 209; Walker v . United States (C . C. ) 
139 Fed . 409, 411, 412, 413 . 

11The United States has no pecuniary interest 
in this litigation . The only pecuniary or prop­
erty interest or equity in the plaintiffs 1s that 
of the Creek Tribe, and as the stream cannot rise 
higher than its souree the equities of the United 
States are no greater and no less than those of 
the tribe . United States v . Beebe, 127 u.s. 338, 
346, 8 Sup . Ct. 1083, 32 L. ~d . 121; French 
Republic v . Saratoga Vichy Co . , 191 u.s. 427, 
438, 24 Sup . Ct . 145, 48 L. Ed . 247; State of 
Iowa v. Carr, 191 Fed . 257, 265, 266, 112 c . c . A. 
477, 485, 486 ; United States v . Detroit Timber 
& Lbr . Co . , 131 Fed . 668, 678, 67 c . c . A. 1, 11; 
La Clair v . United States (C . c . ) 184 Fed . 128, 
135,136; Mountain Copper Co . v . United States, 
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142 Fed. 625, 629, 73 c.c . A. 621, 625; Chesapeake 
& Delaware Canal Co. v. United States, 223 Fed. 
926, 929, 930, 139 c.c.A. 406, 409, 410, L.R.A. 
1916B, 734. Even where equities are equal the 
defendant prevails. It is only when the case of 
the complainant appeals to the conscience of the 
chancellor with the greater force that he will 
interfere to grant relief, and in equity no one 
may successfully deny to the damage of another 
the truth of statements by which he has purpose­
l y or carelessly induced another to so change 
his situation that the assertion of the truth 
will irreparably or seriously injure him. Hennner 
v . United States, 204 Fed. 898, 902, 123 c.c . A. 
194, 198; Town of St . Johnsbury v . Morrill, 55 

Vt-. 165, 169; 2 Pomeroy' s Equ.i ty Juris. p. 739; 
Illinois Trust & Sav. Bank v. City of Arkansas 
City, 76 Fed. 271, 293, 22 c . c . A. 171, 193, 
34 L. R. A. 518; Paxson v . Brown, 61 Fed. 874, 881, 
10 c . c . A. 135, 142; Union Pac. Ry. Co . v . 
Chicago, R. I . & P. Ry . Co . , 51 Fed . 309, 326, 
327, 2 c.c .A. 174, 191, 192 . " 

• • ••••• 

nBetween the making of these rolls f'rom 1890 
to 1902 and the commencement of this suit a 
great change in the value of the land, from a 
few dollars to many thousands of dollars, has 
occurred, witnesses who knew the facts 16 to 
20 years ago must necessarily have died or 
disapaeared, the memory of others has been 
dimme with the tassage of time, and this tribe 
first 1resents is claim that its rolls were 
rraudu ent after all these events, more than 
19 years after its last roll was made, and more 
than 12 years after the final roll of the Dawes 
Commission became a public recor d . The equities 
of the complainants fail to appeal to the con­
science of this court with su.:fficient force to 
inauce it to appoint a receiver for the property 
in the possessL on of the defendants, or to 
sustain the a~hointment or the unjunction al­
ready made . e 1roof in this case is neither 
clear nor convinc ng, nor satisfactory that it 
is probable that the plaintiffs will ultimately_ 
recover . " 

Defense that equity abhors stale claims 
may be raised in bar against government 
when it seeks equitable relief 

Irrespective of laches or the statute of limitations 

there is a well- defined eqi i table rule that a court of equity 

will not entertain a claim so stale as to be not capable of 

satisfactory proof and this equitable doctrine applies to all 

suitors, including the government . 

- 4 -
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See United States vs. Beebe~,(c.c. E.D. Ark) 
17 Fed. 36 ( affirmed • s. vs. Beebe, 

12'7 U.S. 338, 32 L. Ed. 121, 125) 

3 The above case ~s so clearly determinative of the case at bar 

4 and so apt in its opinion as applied to the facts of the instant 

5 case, which are disclosed in the complaint, that the opinion is 

6 set out at some length: (17 Fed. at p. 37) 
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"The demurrer raises, f'or the .first time in a 
federal court, the important cµestion whether any 
lapse of time will constitute a bar, or a sufficient 
defenseL to a suit in equity, brought in the name 
of the United States. 

11This suit 1s brought to cancel and set aside 
certain land patents executed by the United States, 
on the ground that the same were obtained by fraud. 
The patents attacked as fraudulent were issued 
about 43 years before the filing of the bill, and 
many of the alleged matters of fact, concerning 
which it would be necessary to take proofs, in 
order to determine the question of fraud, trans­
pired more than 60 years before the filing of the 
bill, as appears from its allegations. 11 

11A court of equity cannot contemplate with any 
degree of favor the proposition that this land 
shall, at this late day, be declared a part of 
the public domain, or granted to claimants who 
have so long slept upon their rights. It must, 
however, be conceded that, as a general rule, 
the United States is not bound by any statute 
of limitations not imposed by congress, or 
chargeable with laches. 

"The following cases, cited by counsel for 
plaintiff, abundantly support this general doc­
trine: U. s. v. Kirkpatrick, 9 Wheat. '720; 
Gibson v. Chouteau, 13 Wall. 92; Gaussen v. 
u.s. 97 u. s. 584; u. s. v. Thompson, 98 u. s. 
486. 

11These are all, it is true, actions at 
common law, but the same doctrine must, no 
doubt, prevail in equity, where the statute 
of limitation is sought to be interposed in 
analogy to a like limitation at law. Unless, 
therefore, this d~i~t~~ can be supported upon 
some principle of7Juritprudence, separate and 
distinct from any state statute of limitations, 
and from any considerations based alone upon 
the laches of the public agents of the govern­
ment, it must fail, however disastrous to the 
rights of innocent parties, and however 
inequitable the consequences may be. 
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"We are thus brought to the consideration of' 
the question whether a lapse of time so great as 
to afford a clear presumption that all the witnesses 
to the transaction in controversy are dead, and all 
proof lost or destroyed, will of itself constitute 
a bar to a suit in equity, independently of any 
statute of limitations, and without regard to any 
question of laches; or, in other words, should a 
court of equity refuse to entertain a bill in 
equity upon the sole ground that the lapse of 
time has been so great as to make it impossible 
to ascertain the facts and apply the remedy, by 
reason of the death of the witnesses and the loss 
or destruction of proofs? In my judgment, the 
doctrine that a court of equity will not entertain 
a claim so stale as to be not capable of satis­
factory proof, must stand as one applicable alike 
to all suitors; it rests not upon an~ statute of 
limitations, nor upon ant doctrine o !aches alone, 
although the fact of lac es mM alwa1s appeari it 
rests rather u~on the sound r e tha no cour 
shoulo ever en ertain a controversy after the 
ravafes of time have destroyed the evidence concern­
ing t . A part{ cailed upon to answer to a ch~e 
of fraud commit ed b hi s ancestors or those t ou 
or un s, more years 
tlie commencemen o · e suit, nee not plead e 
technical bar or the statute or limitations or the 
1 s enou e 

t e cam s s a e, an ins sts that 

itnesses b whom he mi t have ex ained the 
transac on are dea . o compel im o su it 
his rights to adjudication under such circumstances 
would be abhorrent to the principles of equity, 
not because of any statutory bar or any laches 
merely, but because the great lapse of time is 
evidence against the complainant and in favor of 
the defendant, and because it is contrary to 
equity and good conscience that any person should 
be brought into court to answer for a fraud 
alleged to have been committed by others before 
he was born, and so long ago as to make it 
impossible for him to find living witnesses who 
have personal knowledge of the facts . Under such 
circumstances a court of e uit o t to resume 
tat the persons w o were cognizant oft e facts 
couldfi 1£ livi~, explain them so as to disprove 
the c arge of aud . 

"It is well settled that possession of land 
for a long period of time will raise a presum~tion 
of a rant which will be enforced as a ainst he 
jovernment, ayor v . orner, Cowp. 102; ackson v. 
cCall, 10 Johns . 380; Lewis v . San Antonio, 7 Tex . 

304; 3 Starkie, 1221; 2 Whart. Ev . pp . 1348; Roe v. 
Ireland, 11 East, 280;) and if a grant is to be 
1resumed by reason of the lapse of time, when there 

s no other evidence of a grant except that a¥forded 
by long possession, it would seem that, upon similar 
~rounds, the validity of a grant which is shown to 

ave been actually executed, and under which possess­
ion has been held for an equally long period of time, 
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should be presumed. The authorities support the 
aroposition that lapse of time may be a good 

efense in equity, independentlS of any statute 
of limitations, and they show tat the doctrine 
rests not alone u¥on !aches; it is oFten put 
u12on one or all o the,JoJ).owfng groundsE. nam,ely: 
First, that courts of equity must forte eace 
of socie 

le 

f 
er 

"Thus Mr. ,Justice Story says: 

111 A defense peculiar to courts of equity is 
founded on the mere lapse of tL~e and the stale­
ness of the claim, in cases where no statute of 
limitations directly covers the case. In such 
cases courts of equity act sometimes by analogy 
to the law, and sometimes act upon their own 
inherent doctrine of discouraging, for the peace 
of society, antiquated demands, by refusing to 
interfere when there has been gross laches in 
prosecuting rights, or long and unreasonable 
acquiescence in the assertion of adverse rights . ' 
2 Story, Eq. 1520." 

At page 40, it is said: 

11In Brovm v . Co . of Buena Vista, 95 u. s. 161, 
the same doctrine is expressed in these words: 

"'The lapse of time carries with it the 
memory and life of witnesses, the muniments of 
evidence, and other means of proof . The rule 
which gives it the effect prescribed 'is necessary 
to the peace, repose, and welfare of society . 
A departure from it would open an inlet to the 
evils intended to be excluded . ' 

"In Wilson v . Anthony, 19 Ark. 16, cited with 
approval by the supreme court of the United States 
1n Sullivan v . Railroad Co . 94 u. s. 811, the 
doctrine is well stated thus: 

111 The chancellor refuses to interfere, after 
an unreasonable lapse of time, from considerations 
of public policy and .from the difficult~ of doing 
entire justice wE.en the original transactions have 
become obscured by time, and the evidence may be 
lost . ' 

*·~-~~·*"Numerous other authorities might be 
cited to the same effect, but these are sufficient. 

- 7 -



1 

2 

3 

4 

5 

6 

7 

8 

g 

10 

11 

12 

1 3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

In view of these authori t ·ies, and upon reason, I 
hold it to be a general principle of equity that 
lapse of time may constitute a sufficient defense, 
even in the absence of any statute of limitations, 
and without necessary reference to any question 
of' laches. Such being the law, it is clear that. 
lapse of time may be a sufficient defense to a 
suit instituted in the name of the government. 

"It is well settled that when the United 
States become's a party to a suit in the courts, 
and voluntarily submits its rights to judicial 
determination, it is bound by the same principles 
that govern individuals. When the United States 
voluntarily appears in a court of justice, it at 
the same time voluntarily submits to the law and 
nlaces itself upon an equa.lit~ with other li~igants. .s. v. Fossatt 21 How.4o0· 7ie Flo d Acee tances, 

\ al ar er 1 12 eat • 59 • 

On page 41, it is said: 

11 See, also, Burgank v. Fay, 65 N. Y. 62; 
Osborne v. Bank of u. s. 9 \'Vb.eat. 870; u. s. v. 
Macdaniel, 7 Pet. l; Brent v. Bank of Washington, 
10 Pet. 615. In the latter case the court 
declares that there is no reason why the United 
States should be exempted from a f'wldamental 
rule of equity subject to which its courts ad­
minister their remedy, and it is said: 1Thus 
compelled to come into equity for a remedy to 
enforce a legal right, the United States must 
come as other suitors, seeking, in the adminis­
tration of the law of equity, relief,' etc. 

11The same doctrine was laid dmm in strong 
language by Attorney General Black in Reside 1 s 
Case, 9 Op. Atty. Gen. 204, and also in the case 
of People v. Clarke, 10 Barb. 120. In the 
latter case, which was a bill instituted by the 
attorney general of New York to cancel certain 
patents granted before the Yevolution, the court 
said: 

111If the questions in this case may be deemed 
to belong to a court of equity, I cannot persuade 
myself that they are, therefore, never to be put 
at rest by lapse of time. It would be an alarm­
ing doctrine to hold that every man in the state 
who holds any land under a grant before the revol­
ution may be turned out of possession by the 
plaintiffs, if a king was cheated who, one or 
two hundred years since, made the grant. 11 

It is said on page 42: 

11The demurrer to the bill is sustained; and, 
unless the complainant asks leave to amend, there 
will be a decree for respondents, dismissing the 
bill. 11 

- 8 -



1 In affirming the decision of the lower court sustaining 

2 the demurrer to the complaint of the government, the supreme Court 
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of the United States stated at page 125 (32L. Ed.): 

11These principles, so far as they relate to 
general Statutes of Limitation, the laches of a 
party, and the lapse of time, have been rendered 
familiar to the legal mind by the oft-repeated 
enru1ciation and enforcement of them in the decis­
ions of this court. According to these decisions, 
courts of equity in general recognize and give 
effect to the Statute of Limitations as a defense 
to an equitable right, when at law it would have 
been properly pleaded as a bar to a legal right. 
They refuse to interfere to give relief when there 
has been gross negligence in prosecuting a claim, 
or where the lapse of time has been so long as to 
afford a clear presumption that the witnesses to 
the original transaction are dead, and the other 
means of proof have disappeared. 

The case of United States vs. Flint (1876, C.C.Cal.) Fed. 

Cas. No. 15121, involved suits in ecµity by the United States to 
14 

vacate patents issued upon confirmed Mexican land grants upon the 
15 

groru1d that such patents were fraudulently obtained. In sustaining 
16 

the demurrer to the bills, the court said (25 Fed. Cas. No. 1113): 
17 
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"But if we admit that the attorney-general is 
authorized to direct the institution of a suit like 
the present, in the name of the United States, and 
that the district attorney has been thus directed, 
his power in this respect must be exercised, in 
subordination to those rules of procedure and those 
principles of equity which govern private litigants 
seeking to avoid a previous judgment against them. 
The United States, by virtue of their sovereign 
character, may claim exemption from legal proceedings; 
but when they enter the courts of the coru1try as a 
litigant they waive this exemption, and stand on 
the same footing with private individuals. Unless 
otherwise provided by statute, the same rules as 
to the admissibility of evidence are then applied 
to them; the same strictness as to motions and ap­
peals is enforced; they must move for a new trial 
or take an appeal within the same time and in like 
manner, and they are equally bound to act upon 
evidence within their reach. And, when they go 
into a court of equity, they must equally present 
a case by allegation and proof entitling them to 
equitable relief. 

"Although, on grounds of wise public policy, 
no statute of limitations runs against the United 
States, and no laches in bringing a suit can be 
imputed to them, yet the facility with which the 
truth could ori~inally have been sho,m by them if 
aifferent fromhe finding made; the changed 
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1 

2 

3 

4 

5 

condit'ion of the parties and of' the ~roperty from 
lapse of timeJ the difficulty , :from his cause, 
of meeting objections which might, perhaps, at 
the time,nave been readily ex2lained; and the 
acquisition of interests by third parties upon 
faith .of the decree, are elements which will always 
be consicterea b the court in determinin whether 

7 See an analogous situation when the State, as a sover-

8 eign, was barred from equitable relief, in State of Iowa vs . Carr , 

g (1911 c . c . A. 8), 191 Fed . 257, where an action was brought to quiet 

10 title to land formed by avulsion in the bed of the Missouri River . 

11 The state of Iowa intervened in the action . Under the facts of 

12 the case the State ' s rights to the land, if any, would have 

13 accrued in 1877 , but it did nothing to assert such right until 

14 1904 . The court held , therefore, that the State was eq1itably 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 1 
30 

31 

32 

estopped from maintaining its clai~s, and stated at page 265 : 

11 0n March 2, 1907, upon the application of the 
Attorney General of the state, the court permitted 
it to intervene , and thereupon it voluntarily 
filed its petition of intervention in which 
it alleged that it was the owner of the land here 
in controversy by virtue of its ownership of the 
alleged island and of its part of the abandoned 
river bed . It was then almost 30 years after its 
claim to fu~Y of this land first arose, and if it 
had been a private party its silence , acquiescence, 
and laches would undoubtedly have estopped it from 
asserting any c.laim to th1 s land against these 
plaintiffs . Counsel for the appellants, however, 
invoke the general rule that neither by the statute 
of limitations, nor by laches , does mere delay bar 
the sovereignty from maintaining its rights or 
from sustaining a suit to enforce them. United 
States v . Insley,130 u. s. 263, 266 , 9 Sup . Ct . 
485, 32 L. Ed . 968 ; United States v. Beebe, 127 
U. s. 338 , 344, 8 Sup . Ct . 1083, 32 L. Ed . 121 ; 
United States v . Winona & st . P.R . R. Co . , 67 Fed . 
969, 971 , 15 c. c. A. 117, 119 ; United States v . 
Dalles Military Road Co . , 140 u. s . 599, 632, 
11 Sup . Ct . 988, 35 L. Ed . 560; City of Pella v . 
Scholte, 24 Iowa, 283, 95 Am . Dec . 729; Davies v . 
Huebner, 45 Iowa, 574, 577; Manatt v . Starr, 72 
Iowa, 677, 34 N. w. 784 . They also contend that 
every sovereignty is exempted from the rule of 
ecp.itable estoppel . 

"But the great weight of authority , the strong­
er reasons and the settled rule upon this subject 
in the courts of the United States, is that, while 
mere delay does not , either by limitation or laches, 
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2 

3 

4 

5 

6 

7 

8 

g 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

0 f itself constitute a bar to suits and claims of a 
state or of the United States, yet when a aover-
e t 
0 

a 
e 
p 

"The equitable claims of a state or of the 
United States appeal to the conscience of a 
chancellor with the same, but with no greater 
or less force than would those of an individual 
under like circumstances. United States v. Stinson, 
197 u. s. 200, 204, 205, 25 Sup. ct. 426, 49 L. Ed. 
724; United States v. Detroit Timber & Lumber Co., 
67 C. C. A. 1, 10, 131 Fed. 668, 677; United 
States v. Chicago, M. & St. P. Ry. Co. (C. C.) 
172 Fed. 271, 276; United States v. Chandler­
Dunbar Water Power Co., 152 Fed. 25, 26, 27, 37, 
38, 40, 41, 81 C. C. A. 221, 222, 223, 233, 234, 
236, 237; United States v. Stinson, 125 Fed. 
907, 910, 60 c. c. A. 615, 616; Herman on Estop­
pel, pp. 676, 677; State of Michigan v. Jackson, 
L. & S. R. Co., 16 C. C. A. 345, 351, 69 Fed. 116, 
122; State v. Flint & P. M. R. Co., 89 Mich. 481, 
51 N. w. 103, 106; United States v. California & 
Oregon Land Co., 148 u. s. 31, 41, 13 Sup. Ct. 
458, 37 L. Ed • . 354; Carr v. United States, 98 
U. ~. 433, 438, 25 L. Ed. 209; United States v. 
Walker (C. C.) 139 Fed. 409, 411, 412, 413; 
United States v. Willamette Valley & c. M. Wagon 
Road Co. (c. c.) 55 Fed. 711, 717; Attorney 
General v. Central Railway Co., 68 N. J. E~ 198, 
59 Atl. 348. 11 

I It is obvious that after a lapse of approximately eighty 

years - over three quarters of a century - there are no living 
20 

witnesses who can testify with any degree of certainty as to the 
21 

22 

23 

24 

25 

facts surrounding the issuance of the patent in 1860. In fact, 

from the above cases, it may be presumed that all such witnesses 

are dead, and that pertinent evidence has been lost or destroyed. 

Furthermore, the record in the case at bar shows that Billings, 

who obtained the patent, is dead, as the government had an 
26 

27 

28 

29 

30 

31 

administrator of his estate appointed for service of complaint 

and for the purpose of taking a default. The Court may take 

judicial notice of the record in that respect. Under the cir-

cumstances, it is submitted, irrespective of the defenses of 

limitations and laohes, that the government in seeking through this 

court of equity to cancel a patent issued approximately eighty 
32 

years ago, is barred in good conscience from relief. 
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1 

2 

3 

4 

5 

Bill in eguity, even when brought b~ 
government , is subject to equitable 
defense that title has passed t o bona 
fide purchasers for value, without 
Notice . 

The complaint shows on its face the issuance of a 

patent to Billings, one of the defendants ' predecessors, in 

6 February, 1860 . Furthermore, the complaint in detail sets out 

7 numerous conveyances of the patented property subsequent to that 

8 date . Ruddock, of whom two of these defendants are the heirs, 

9 is shown to have acquired- - subseq.i ent to various conveyances--a 

10 deed to the property in December, 1919, approximately sixty 

11 years after the patent was issued to Billings . The complaint 

·1~ I R ~ does not show that there was any defined ndian eservation or 

13 any land set aside by Treaty with any Indians. Ruddock, in 1919, 

14 

15 

16 1 
17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

cannot possibly be considered to have had knowledge sixty years 

later as to whether Indians, if any, were occupying any portion 

of the land in 1860, at the time the patent was issued . 

It is therefore submitted that under the doctrine of 

the Beebe case and other authorities herein cited, that the f'ore­

going conveyances were bona fide and for value, without notice of 

any matters that would affect their title . 

Under such circumstances it is submitted that in all 

good conscience, no equitable relief should be granted herein, 

even though the suit is filed in the name of the United States . 

See - United States vs . Stinson (1904) 197 u. s. 200, 
49 t . :E!d . 724 , ( af'f'irming a decision of 
the Seventh Circuit (125 Fed . 907)) . 

Here the United States sued to cancel patents of land issued to 

preemptors on the ground that the entries were fraudulent . Final 

proof had been made forty years prior to the commencement of the 

suit . · The court dismissed the bill to set aside the patent . 

The court stated: 

11While the government, like an individual, may 
maintain any appropriate action to set aside its 
grants and recover property of which it has been 
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2 

3 

4 

5 

6 

7 

8 

g 

10 

11 

12 

13 

14 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

defrauded, and while laches or limitation do not 
of themselves constitute a distinct defense as 
against it, yet certain propositions in respect 
to such an action have been fully established. 
First, the respect due to a patent,--the presump­
tion that all the preceding steps required by 
law have been observed before its issue. The 
immense im~ortance and necessity of the stability 
of titles epending upon these official instru­
ments demand that suits to set aside and annul 
them should be sustained only when the allegations 
on which this is attempted are clearly stated and 
fully sustained by proof . Maxwell Land-Grant 
Case (United States v. Maxwell Land-Grant Co . ), 
121 u. s. 325, 30 L. Ed . 949, 7 Sup . ct. Rep. 1015; 
·Colorado Cofl & I . Co. v . United States, 123 u. s. 
30'7, 31 L. Ed . 182, 8 Sup . Ct. Rep. 131; United 
States v . San Jacinto Tin Co . 125 u. s. 273, 31 
L. Ed . 747, 8 Sup . Ct . Rep . 850; United States v. 
Des Moines Nav . & R. Co . 142 u. s. 510, 35 L. Ed . 

. 1099, 12 Sup . Ct . Rep . 308; United States v . Budd, 
144 U. S. 154, 36 L. Ed . 384, 12 Sup . Ct . Rep . 
575; United States v. American Bell Teleph. Co . 
167 U. s. 224, 42 L. Ed. 14~, 1'7 Sup . Ct. Rep . 809 . 

11 Second . The government is subjected to 
the same rules respecting the burden of proof , 
the quantity and character of evidence, the presum­
ptions of law and fact, that attend the prosecution 
of a like action by an individual . 1It should be 
well understood that only that class of evidence 
which commands respQqt, and that ru11ount of it 
which produces conviction, shall malce such an 
attempt successful . ' Maxwell Land Grant Case 
(United States v . Maxwell Land- Grant Co . ) , 121 u.s. 
325 , 381, 30 L. Ed . 949, 959, 7 Sup . Ct . Rep . 1015; 
United States v . Iron Silver Mining Co . 128 u. s. 
6'73, 6'7'7, 32 L. Ed. 5'71, 573, 9 Sup . Ct . Rep . 195; 
United States v . Des Moinea Nav . & R. Co . 142 u.s . 
510, 541, 35 L. Ed . 1099, 1108, 12 Sup . Ct . Rep . 
308 . 

"Third . It is a food defense to an action 
to set aside a patenthat the title has passed 
to a bona fide purchaser , ~or value , without 
notice . Anu, generally steaking, e~uity will not 
simply consider the guest on whether the title 
has been fraudulently ootained from the govern­
ment, but also will ~rotect the rights and 
Interests of. innocen ~arties . United States v . 
Burlington & M. River • Co . 98 u. s. 334, 342, 
25 L. Ed . 198, 200. Colorado Coal & I . Co . v . 
United States, 123 u. s. 307, 313, 31 L. Ed . 182, 
185, 8 Sup. Ct. Rep . 131,--a case in which, as 
here, suit was brought to set aside land patents 
on the ground that they had been obtained by 
fraud, and in which we said : 

11 1But it is not such a fraud as prevents 
the passing of the legal title by the patents. 
It follows that, to a bill in equity to cancel 
the patents upon these grounds alone, the defense 
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1 

2 

3 

4 

5 

6 

7 

of a bona fide purchaser for value, without notice 
is perfect.' United States v. Marshall Silver Min. 
Co. 129 U. S. 579, 589, 32 L. Ed. 734, 738, 9 Sup. 
Ct. Rep. 343; United States •v. California & o.Land 
Co., 148 U.S. 31, 41, 37 L. Ed. 354, 359, 13 Sup. 
Ct. Rep. 458; United States v. Winona & st. P.R. 
Co. 165 U. S. 463, 479, 41 L. Ed. 789, 796, 17 
Sup. Ct • Rep. 368. 11 

See also - United States vs. Detroit Timber & Lumber 
co. (1904 a.a.A. s) 131 Fed. 668 

This 1 s a su1 t in equity to avoid certs.in taxes <!>n the ground of 

8 fraud. In holding that the United States was not entitled to 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

relief the court said (Sanborn, J.) at page 677: 

11 Finally, this is a suit in equity. The 
equitable claims of the United States appeal to 
the conscience of a chancellor with the same, but 
with no greater or less, force than would those 
of an individual in like circumstances. Bona 
fide purchasers are the especial favorites of 
courts of equity. In Boone v. Chiles, 10 Pet. 
177, 209, 9 L. Ed. 388, Mr. Justice Baldwin, in 
delivering the opinion of the SUpreme Court, said: 

111 A court of equity can act only on the 
conscience of a party. If he has done nothing 
that taints it, no demand can attach upon it so 
as to give any jurisdiction. Sugd. Vend. 722. 
Strong as a plaintiff's equity may be, it can in 
no case be stronger than that of a purchaser who 
has put himself in peril by purchasing a title 
and paying a valuable consideration without notice 
of any defect in it or adverse claim to it; and 
when, in addition, he shows a legal title from 
one seised and possessed of the property purchased, 
he has a right to demand protection and relief 
(9 Vea. 30--34), which a court of equity imparts 
11 berally. 1 11 

The above case was affirmed in United States vs. 

24 Detroit Timber~ Lumber Co. (1906) 200 u. s. 321, 50 L. Ed. 499 

25 
The foregoing doctrine has been approved in our own 

Ninth Circuit. 
26 

27 
See - United States vs. Clark (1905 c.c.A. 9) 138 Fed. 

28 294. This was a suit by the United States for a decree annulling 

29 for fraud eighty-two timber lands patents in Montana and the 

30 defense of innocent purchaser for value was sustained. The 

31 court stated at page 299: 

32 
"The numerous cases which hold that the receiver's 
final receipt is but prima facie evidence of the 
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6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

right of the entryman to a patent, and that until 
the patent is issued the power is vested in the 
Land Department to set aside the receipt and 
cancel the entry it evidences, :for f'raud or er1·or, 
after notice to the parties in interest, and in 
this way take away even :from an innocent purchaser 
:for value this prima facie evidence of title, do 
not at all support the proposition that this may 
be done by a court of equity, as against such 
i nnocent purchaser :for value, a:fter the Land Depart­
ment, instead of avoid1n~, has confirmed the prima 
'.racie evidence or title y issulng the ~overnment 
patent, and thus vesting the innocent older of 
the ecµ i table title with the legal title as well . 
In the :first place , it would not be equitable to do 
so . An innocent purchaser for value or an ecµitable 
title may always fortify that title by acquiring 
the legal title, and, when he does so, it is a 
complete answer in a court of equity to one who 
asserts only a prior equity . 11 

"As a matter of course, when the government comes 
as a suitor i nto a court of equity, its claims 
appeal to the chancellor with no greater force 
than do those or an individual under like circum­
stances . No case has been cited which sustains 
the proposition of the complainant now under 
discussion , and we will not be the first to 
announce it . On the contrary , the precise point 
here made was presented to the Circuit Court of 
Appeals for the Eighth Circuit, in the case of 
United States v . Detroit Timber &Lumber Company , 
131 Fed . 668, and, in a well- considered opinion , 
was there decided against the contention of the 
government . 11 

Consideration or Government .' s Position 

The complaint in the case at bar does not allege that 

any of the Indians purportedly occupying a portion of the land 

involved at the time this suit was filed were occupying the land 

at the time the patent was issued . If they are the original 

occupants, or if they are heirs or successors in interest of the 

original occupants (assuming an original occupancy) and assuming 

that mere occupancy could create transmittable rights, the case 

would necessarily be one where the Government was suing on behalf 

of third parties and therefore, as we have seen, all equitable 

defenses, including laches and limitations, would apply to it . 

On the other hand, if the Indians named in the complaint are 
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1 neither original occupants, or their heirs or successors in 

2 interest but are simply ones whose occupancy corrmenced subsequent 

3 to the patent and af'ter abandonment or termination of the 

4 possession and rights of the occupants at the time of patent, 

5 their rights must fundamentally be based upon a contention that 

6 the land was open public land of' the United States (because of a 

7 reversion of title) at the time their occupancy commenced . 

8 Therefore, as against the patentee in this case, the Government 

9 would necessarily be suing in its sovereign capacity to restore 

10 the land to the public domain . In its complaint the Government 

11 prays that 111 t be declared and adjudged that this plaint iff is 

12 the owner of all of said premises in fee simple subject to the 

13 rights of said Indians ❖~~ -~, 11 so that it is obviously a suit to 

14 establish the Government's right in the land . If the Government 

15 is successful the lands will be restored to the public domain 

16 even though possibly subject to Indian occupancy , and if the 

17 Indians subsequently abandon the land the Government would then 

18 be free to dispose of the land to others . The Act of Congress 

19 

20 

21 

22 I 
23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

of March 3, 1891 (Chap . 561, p . 8; 26 Stats. at Large, 1095 at 

1099; u.s.c.A. , Title 43, pp . 1166) , provides that the Government 

must sue within five years after the effective date of the Act 

to annul patents theretofore granted, otherwise its right to do so 

is barred . 

Considering the facts of this case, it is obvious that 

if the Government is suing in its sovereign and governmental 

capacity, its right to annul this patent is barred by the provis­

ions of the Act of March 3, 1891 (U . s . v . Cramer, infra) and has 

been barred for the last forty-four years . If the Government is 

suing on behalf of third persons and not in its governmental 

capacity the action is barred by laches and the statutes of 

limitations of the State of California, which are applicable in 

such case . We have, of course, sho~m that no matter in what 
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1 capacity the Government is suing, both the lapse of time of 

2 eighty years which has occurred since the patent was issued and 

3 the equitable defense of bona fide purchaser without notice for 

4 value constitute perfectdefenses as far as these defendants are 

5 concerned . The Government, in order to avoid the horns of this 

6 

7 

8 

g 

10 

11 

13 

14 

15 

16 

17 

18 

19 

dilemma, argues that it is suing 11in the public interest in behalf 

of its wards the Indians 11 and for that reason it is neither suing 

in a governmental capacity so as to be subject to the limitations 

of the Act of March 3, 1891, nor suing on behalf of third persons 

so as to be subject to the doctrine of laches and State statutes 

of limitations . 

It is submitted that the Government cannot "have its 

cake and eat it too"- -it cannot shed its governmental character 

to avoid the Federal statute of limitations and at the same time 

be permitted to retain sufficient sovereign character to avoid 

the application of the equitable defense of laches or the pro­

visions of the California statutes of limitations which would 

otherwise be applicable . 

The Government relies heavily on the case of United 

20 States vs . Cramer, 261 U. s. 219, 67 L. Ed . 622 . It must be noted 

21 that in the Cramer case the question of laches does not appear 

22 nor was it raised as a defense . Therefore, neither the Cramer ease 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

nor any other case cited by the Government stands for the proposi­

tion that the Government may maintain an action such as this by 

disclaiming just enough sovereign character to avoid the Federal 

statute of limitations and at the same time retaining just 

enough sovereign character to relieve it from the effects of the 

laches of itself' and wards . 

It should also be noted that neither the defense of 

stale demands nor the defense of bona fide purchaser, both of 

which are applicable in the present case, were raised or considered 

in United States vs . Cramer . Also, in the Cramer case, the 
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1 identical Indians, on behalf of whom the Government was suing, 

2 were occupying land at the time the patent was issued and were 

3 also alive and occupying the land at the time the suit was 

4 instituted. There were, therefore, living witnesses who could 

5 testify as to the situation at the time the patent was issued. 

6 In the case at bar, it appears from the record that the patentee, 

7 Billings, is dead and it does not appear from the complaint that 

8 the Government is suing on behalf' of the same Indians whom it 

9 alleges were occupying the land at the time the patent was issued. 

10 It is a fair presumption in the case at bar that there are no 

11 living witnesses capable of testifying to the situation as it 

12 existed eighty-one years ago. 

13 Other cases cited in the Government's supplemental 

14 memorandum dealing with laches, have, in the main, to do with 

15 situations where land was allotted to Indians and held in trust 

16 by the United States for a period of twenty-five years during 

17 which time taxes were illegally assessed, etc. None of these 

18 cases involved the Federal statute of limitations and merely held 

19 that as the Government was suing in a sovereign capa.ci ty as 

20 trustee,laches did not apply. These decisions obviously have no 

21 application to the case at bar. In none of them does the lapse 

22 of time approach even remotely the lapse of eighty years in the 

23 present case, giving rise to presumptions as to loss of evidence, 

24 death of witnesses, etc. 

25 As we have shovm, irrespective of the defense of laches, 

26 lapse of time itself may be an equitable defense under the doctrine 

27 that equity abhors stale demands, and this defense may be rai-sed 

28 against the Government in an equity case, no matter in what 

29 capacity it sues. Similarly as to the defense of bona fide 

30 purchaser~ No better case could be conceived for the application 

3l of the· time hono:r ed equitable doctrine that equity abhors stale 

32 demands. A period of more than three-quarters of a century has 
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1 elapsed since the patent was issued . To sustain the Government's 

2 contentions would permit it, in principle , to attack its own 

3 solemnly given grants even though centm"ies had elapsed since 

4 

5 

6 

7 

8 

g 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

27 

28 

29 

30 

31 

32 

the patent was issued . Irrespective of the facts, this is a 

situation where, in the words of People vs . Clarke, 10 Barb. 120, 

as quoted in United States vs . Beebee, 17 Fed . 36 {aff 1d . 127 

u. s. 338), where on page 41, 17 Federal, it is said : 

11If the questions in this case may be deemed to 
belong to a court of equity , I cannot persuade 
myself that they are, therefore, never to be put at 
rest by lapse of time . It would be an alarming 
doctrine to hold that every man in the state who 
holds any land under a grant befor e the revolution 
may be turned out of possession by the plaintiffs, 
if a king was cheated who, one or two hundred 
years since, made the grant . " 

The inequity of pel"'I!litting the Government to force the 

defendants to trial in the case at ba.r--approxLnately eighty 

years after the issuance of the patent--is readily apparent . 

It is respectfully submitted that the motion to dismiss 

be granted. 

- 19 -



1 HOWARD J. FINN, 
BROBECK, PHLEGER & HARRISON, 

2 Crocker Building, 
San Francisco, California, 

3 Telephone: SUtter 0666, 
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4 William 0.B.Macdonough, etc. 
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10 

11 

12 

13 

E 

AY Z l t .. ~O 
Yt'AL'l'E.H H. MAL ING, CLERK 

UY----·-··--•· -
Deputy Clork 

14 IN THE UNI'I'ED STATES DISTRICT COURT POR THE NORTHERN DISTRICT 

15 OF CALIFORNIA , NOR'IHERN DIVISION. 

16 

17 UNI'I'ED STATES OF AMERICA, ) 
) 

18 Plaintiff, ) 
) No. 4068 L. 

19 -vs- ) . 
) Civil. ' 

20 THE STA TE OF CALIFORNIA et al., ) , ) 

21 Defendants. ) 

22 

23 

24 

) 

FUR'J.THER NiI!,"'tvTOHANDUM I N SUPPORT 
OF MOTION TO DISMISS 

25 We have just been served by the Government with a 

26 further memorandum of Points and Authorities upon the · ques-

27 tion of laches. As in its original memorandum , the Govern-

28 ment fails to meet the issue. 

29 It is quite true that the Government, when suing 

30 to assert its own rights, is not subject to the defense of 

1. 



1 It was to remedy this situation with respect to 

2 land patents that Section 1166 of Title 43 of the U. s. 

3 Code, requiring suit to set aside a patent to be brought 

4 within six years, was enacted. The foregoing section 

5 applies to suits brought by the Govermnent to assert its 

6 own rights. Where the suit is not to assert the Govern-

7 ment's own rights, but to assert the rights of individuals, 

8 the section does not apply (Cramer v. United States, 261 U.S. 

9 219), but, by the same token, the doctrine of laches does 

10 apply, (United States v. Des Moines Navigation & Railway Co. 

11 142 U.S. 510; United States v. Beebe, _127 U.S. 338). 

12 In Crruner v. United States, supra, the Court held that Sec-

13 tion 1166 was not applicable to a suit to vacate a patent to 

14 alleged Indian lands, for the reason that the suit was not 

15 one to enforce the Government's own rights, but was one to 

16 enforce the claims and rights of third persons, namely, 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

the Indians. It said: 

11 The suit is not barrgd by the Act 
of March 3, 1891, c. 561, S 8, 26.Stat. 1095, 
1099, limiting the ti"Je within which suits 
may be brought by the United States to annul 
patents. 

"The object of that statute is to ex­
tinguish any right the Government may have 
in the land which is the subject of the 
patent, not to foreclose claims of third 
parties. Here the purpose of the annu~nant 
was not to establish the right of the United 
States to the lands, but to remove a cloud 
upon the possessory rights of its wards. As 
stated by this Court in United States v. 
Winona & st. Peter R.R.Co., 165 U.S.463, 475, 
the statute was passed in recognition of 'the 
fact that when there are no adverse individual 
rights, and only the claims of the Goverrnnent 
and of the present holder of the title to be 
considered, it is fitting that a time should 
come when no mere errors or irregularities on 
the IR rt of the officers of the land departrr1ent 
should be open for consideration'. After the 
lapse of the statutory period, the IR tent 

2. 
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becomes conclusive against the Government, but 
not as against claims and rights of others, 
merely because the relation of the Government 
to them is such as to justify or require its 
affirmative intervention." 

Cramer v. United States, 261 U. S . 219, 233-4. ' 

The holding in the foregoing case that a suit to 

7 vacate a patent to alleged Indian lands is a suit to assert 

8 "the claims and rights of others" and "not to establish the 

9 right of the United States" is tantamount to a holding 
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that the doctrine of laches is applicable. 

"While it is undoubtedly true that when the 
government is the real party in interest, 
and is proceeding si~ply to assert its own 
rights and recover its own property, there 
can be no defense on the ground of laches 
or limitation (United States v. Nashville, 
Chattanooga, etc., Railway, 118 U. S . 120, 
125 (6 Sup. Ct. 1006, 30 L. Ed. 81); United 
States v. Insley( 130 U.S. 263 (9 Sup.Ct. 
485, 32 L.Ed.968J,), yet it has also been 
decided that where the United States is 
only a formal party, and the suit is brought 
in its name to enforce the rights of indivi­
duals, and no interest of the government is 
involved, the defense of laches and limita­
tion will be sustained as though the govern­
ment was out of the case, and the litigation 
was carried on in name, as in fact, for "the 
benefit of private parties." 

United States v. Des Moines Navigation 
& Ry. Co., 142 U.S. 510, 12 Sup. 

Ct. 308, 35 L.Ed.1099. ' 

24 The code section above cited was enacted to take 

25 care of all suits to vacate patents which were not subject 

26 to the defense of laches by reason of their being brqught 

27 by the sovereign for its own benefit. The result is that 

28 suits by the Government to vacate patents are subject 

29 either to the defense of limitations or to the defense of 

30 laches. If the suit is one to assert the Government's own 

3. 



1 rights, it is subject to the defense of limitations. If 

2 the suit is one to assert the rights of others, then it is 

3 subject to the defense of laches. Cramer v. United States, 

4 supra, holds that a suit by the United States to vacate a 

5 patent to alleged Indian lands is not subject to the defense 

6 of lL1iitations for the reason that it is a suit to assert 
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11 claims and rights of others". We submit that it follows 

that such a suit is subject to the defense of laches. 

Dated: April 12, 1940. 

Respect.fully submitted , 

_ S3 ,.,,I,..&, Gi. Po14-- , -
Attorneys for defendants 

Willia.-vn O. B. Macdonough, and 
William O. B. Macdonough as 
administrator, etc., sued here­
in as John Doe One. 

4. 



United States of .America 

Plaintiff, 

-vs-

The State of California,et al . 

No . 4,068 

Motions of defendants,William 0.B . 

Macdonoup:h,Vlilliam 0.B.Macdonough as 

administrator with the will annexed of the 

estate of Joseph M.Macdonough,deceased, 

Estelle R. Favis,Ruth de Fremery and Bradley 

Mining Co . to dismiss complaint,for more 

definite statement,for bill of particulars,and 

to strike DENIED . 

Dated: May 21,1940 . 



JOHN PARKS DAVIS 
ATTORNEY AT LAW 

STANDARD OIL BUILDING 

SAN FRA NCISCO 

May 8, 1940 

Honorii,.ble Martin I. Welsh 
Post Office Building 
Seventh & Mission, 
San Francisco, California 

Dear Judge Welsh: Re - United States of America, vs. 
State of California, et al., 

No. Civ-4068-L 

Pursuant to our correspondence, I am enclosing 
herewith Suppl emental Memorandum in the above metter 
in support of the motion to dismiss on behalf of de­
fendants Estelle R. Davis, Ruth deFremery and Bradley 

ining Co. 

I am sending a copy of this letter and a co_oy 
of the authorities to Mr. EmmettJ. Seawell, Assistant 
United States Attorney, Sacramento. 

r regret that I have been delayed a little longer 
than I expected when I wrote you on April 26, 1940, but 
it was impossible to complete the memorandum until today. 

JPD:EB 
Enclosures 

Respectfully, 



.JOHN PARKS DAVIS 
ATTORNEY AT LAW 

STANDARD OIL BUILDING 

SAN FRANCISCO 

April 26, 1940 

Honorable Martin I. Welsh 
United St&tes District Judge 
Post Office Building 
LOS 1111JG1lliS, CiiLil< ORN IA 

Dear Judge Welsh: Re United States vs. State of 
Californi~, et al ., 
Civ . 4068-L 

In connection with the letter written to 
you under date of April £0, 1940, by Mr. Emmet J. 
Seawell, Assistant United States Attorney, I wish to 
say that I have been delayed in answering the &ddi­
tional memorandum filed with the foregoing letter 
because of out-of-to-vm litigation. I am preparing a 
reply at the present time in support of my motion to 
dismiss and will get it into your hands as early as 
possible next week . I trust that there will be no 
objection to my filing the reply at thnt time. 

JPD:EB 

cc: Emmet J. Seawell , Esq. 
Assistant U. s. Attorney 



ADDRl!SS REPLY TO 
.. UNITED STATES ATTORNEY•• 

AND REPER TO 
tNlnALS AND NUMBER 

DEPARTMENT OF JUSTICE 

ZGD - Ci v-J..068-L. 
Unite Stat~s vs. The 
State of California, et 
al. (Sulphur Bank Group 
of Indians ) 

UNITED STATES ATTORNEY 

NORTHERN DISTRICT OF CALIFORNIA 

SACRAMENTO 

April 20, 1940 . 

Honorable Martin I. Welsh , 
United States District Judge, 
San Francisco, California. 

My dear Judge Welsh : 

YOUR REFERENCE: 

The Attorney General has requested that we sub­
mit to you for your further cons i deration , in connection 
with the defendants ' motions to dismiss in the above en­
titled case , the enclosed further memorandum quoted from 
the Attorney General ' s letter of April 2 , 1940. 

Before Mr . Hjelm left the office he wrote to 
the attorneys for the defendants , enc osing a copy of 
said further memorandum, and requested to be advised if 
there was any objection to his causing the same to be 
submitted to you. Messrs . Brobeck, Phleger & Harrison 
replied stating that they had no objection to our filing 
our memorandum, and enc l osed a further memorandum in re­
ply thereto and asked that it be given you a t the time 
we file ours. Accordingly, v-:e herewith enclose the 
further memorandum in support of motion to dismiss whi ch 
said a t torneys forwarded to this office . Mr. John 
Parks Davi s , the attorney for the defendants , Estell e R. 
Davis , Ruth de Fremery and Bradley Mining Co., replied 
to our letter on April 15 , 1940, and stated that he had 
not as yet had a chance to compl etel y check the authori­
ties enclose in our letter of April 10, but woul do so 
as quickly as possible and communicate with us . To dat e 

e have not heard further from him. 

Inasmuch as t he Attorney General instructed us 
to submit said author i ties we want to get them to you 
before you finally pass upon said moti ons . 

Thanking you, and with kind personal regards , 
we remai n 

c . c . - Messrs . Brobeck, Phleger & 
Harrison; 
John Parks Davi s , Esq . 

By: 

Respectf ull y , 
FRANK J. HENNESSY 

Uni ed States At 
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trThe following is submitted f~ your consi deration 
in connection with the plaintiff~

1
motion to dismiss on 

the groim.d that the Government is barred by laches and 
statutes of limitations. 

"The Supreme Court has repeatedly annoim.ced the 
principle that the United States is not bound or estopped 
by the acts of its officers or agents in committing un­
authorized or unlawful acts or entering into agreements 
to cause to be done what the law does not sanction or 
permit. ~ v. ~onroe , 7 Cranch 366; Filor v. United 
States, 9 Wall. 45; Hari v. United States, 95 U.S. 316; 
Metropolitan Railroad Compant v. District of Columbia, 
132 U.S. 1, 11; Pine River umber Co. v. United States, 
186 U.S. 279, 291; Utah Power & Light Co. v. United 
States, 243 U.S. 389, 409; . Jeems Bayou Club v. United 
States, 260 U.S. 561; Wilson v. United States 245 U.S. 24, 
and the United States is not bound by the laches or neglect 
of duty of its agents. United States v. Kilpatrick, 9 
vrneat. 720, 735; United States v. Insley. 130 U.S. 263, 
265-266; Steele v. United States, 113 U.S. 128, 134; 
United States v. Dalles Road Co., 140 U.S. 599, 632; 
United States v. New Orleans Railroad, 248 U.S. 507, 518; 
United States v. Michigan, 190 U.S. 379; Utah Power & Light 
Co. v. United States, supra, 409; especially when it would 
deprive the Indian of his rights, Cramer v. United States, 
261 U.S. 219, 235. 

There are instances in which laches may be imputed to 
the United States, as where the Government is 'a mere for-
mal complainant in a suit not for the purpose of asserting 
any public right or protecting any public interest, title 
or property, but merely to form a conduit through which one 
private person can conduct litigation against another pri-
vate person.' United States v. Beebe, 127 US. 338, 347; 
United States v. New Orleans Ry. Co., 248 U.S. 507, 518; 
United States v. Michigan, 190 U.S. 379, 405/ But where, 
as here, the action is essBiltial to the United States to 
permit it to fulfill a governmental obligation, laches is 
not imputable to the sovereign. Compar~, United States v. 
Chehalis County (D.C. W.D. Wash. S.D. 1914), 217 Fed. 281,284; 
United States v. Dewey County (D.C.S.D. 1926), 1=4 F. 2d 784,791; 
Caddo County v. United States, 87 F. 2d 55, 57 (c.c.A. 10,1936); 
United States v. Nez Perce County, 16 F. Supp. 267, 269, re­
versed on other grounds 95 F. 2d 232, 236. 



"V\Thether or not the doctrine of laches and estoppel may 
be invoked against the United States depends on whether or 
not the United States is a mere conduit or the real party 
in interest. The fact that hardship may result cannot 
stay the application of the rule, United States v. Insle~, 
supra, p. 266; Crespin v. United States, 168 U.S. 208, 
218; Hayes v. United States, 170 U.S. 637, 655, on the 
theory that the interest of the public at large transcends 
that of the individual, Lee v. Monroe, supra." 
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FRA T.K J • HENNESSY, 
Un~ted States Attorney, 
G. B. HJEU1 , 
Assistant U. s . Attorney , 
Attorneys for Plaintiff . 

/1 

~ 
.: i L CD 

_ ...... O'clock and .•.•••• Mln, .•••••. 

MPK 1·· 1940 

:TERB. 

DI THE JORTHER DIVISION OF THE UNITED ST~ TES DISTRICT GOUR 

FOR THE NORTliERN DISTRICT OF CALIFORNIA, 

- - - -
UNITED STAT=s OF AMERICA , • CIVIL • 

THE ST 

Plaint ff, • NO . 4068- L • 

vs . • • 

TE OF CALIFORNIA , et al , • • 

Defendants . • • 

PLAINTIFF ' S.BRIEF IN OPPOSITION TO 
MOTIONS TO DISMISS , FOR A MORE 
D IFITE ST TEMENT OF CERT IN 
AL!..EGED J\ ATTERS IN THE COMPL INT , 

ND FOR A BILL 0.? P RTICUL RS . 

Comes now the plaint ff n the above entitled action 

and opposes the motion of the defendants, Estelle R. Dav s , 

Ruth de Fremery, and Bradley Mining Co . to dismiss the com­

plaint on file herein , and said defendants' motion for a 

more defin te statement of certain matters alleged n 

plaintiff' 1 s omplaint , and said. defendants ' motion for a 

bill of particulars . 

The said efen an a ' mot on to d sm ss the complaint 

s based upon two general grounds , to- wit: 

(1) That t e complaint fails to state a claim 
upon which rel ef can be granted; 

- 1 -
tr, If. 90Tl:.lllfJID1' J'allffINQ OfflC■ 
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(2) That the cause of action is barred by the 
statnte of lim tations , laches and estoppel . 

AS TO SUFFICIENCY OF ALLEGATIONS IN THE COMPLAINT . 

The allegat ons of the complaint must be considered 

as a whole and nc, by t1.1e defendant selected solated alle­

ga.t ions are at all determ native . All the allegations of 

the complaint must be c ons dered 1n arriving at whether or 

not ~he complaint alleges facts sufficient to constitute 

the cause of act on . So far as the above po.nt made b the 

defendants is concerned the complaint alleges as follows : 

1. That for at least 50 years prior to February 18 , 

1859 , and from tlme immemorial , the lands in question were 

Indian lands , occup ed, used , enjoyed, and claimed by the 

Pomo Indian trlbe . (See paragraph I of complaint . ) 

2 . That at no time have such right of occupanc , use 

enjoyment and claim been extinguished . (See paragraph I of 

complaint . ) 

3 . That , on February 18 , 1958 , the defendant , 

Frederick Billings , made and filed in the Un ted States 

Land Office an application for homestead patent to the lands 

in question and in connection therewith filed in the United 

States Land Office an affidav t setting forth therein that 

said lands rn, unoccupied and constituted public domain and 

v.ere subject to entry and re not otherwise disposed of or 

appropriated . (See paragraph II of complaint , page 4 , line 

28 to end of page and first three lines on page 5 . ) 

4 . That the lands in question a.r e now and have been 

for over 125 years last past , occnp ed and possessed by Jim 

Brom, Mrs . Grace Barnes , Mr . Belton Barnes , r, r . Tom Maranda 

Mrs . Eva Maranda , Mr . Thomas :Ueon , Mr s . Lena Brown , Mrs . 

Sara Morando , Mr . Fred A. Bogus , Mrs . Ethel Burgus , Mrs o 

11. ij, 90VllRNIIIDfl' PIUN'fINO OffJC■ 
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Josie Gonzalls , Steve Kelsey , Ur . Houghton Brovm., Mrs o 

Houghton Brown, Mr . Little Thomas , Mrs . Little Thomas , Mr . 

Johnnie Kelsey , Mrs . Ef.fie Kelsey , Cecil Thomas , Albert 

Thomas , and George Luzintos, and each their progenitors 

and ancestors, members of the Pomo Indian Tr be , and have 

been and are wards of the Government . (See paragraph III 

of complaint . ) 

5 . That on August 13 , 1874 , and prior thereto , rhen 

said.defendant , State o.f Cal fornia , rece ved from the 

Un ted States of .America , List #32 , indemn ty school selec­

tions , and at time when said defendant , State or- California 

granted to said R. s . Floyd the patent recorded in Vol . 2 

of Patents, at page 250, ~ake County Records, in the of.flee 

o.f the County Recorder of said County of Lake , the lands 

described in this complaint were reserved and appropriated 

for , and subject to the claims and rights of said Indians , 

and no right , title or inter est whatsoever therein passed 

to the State of California and/or to the purported paten­

tees . (See paragraph IV of complaint . ) 

6. That at the time , to-wit , February 15 , 1860 , when 

defendant , Freder ck Billings had issued to him the patent 

of the United States of America covering said land, the 

said land was "otherwise appropriated. 11 (See paragraphs V 

and VI of complaint . ) 

7 . That on about August 13, 1874, said real property 

in question was by "mistake and inadvertence" listed to the 

State of California by the Un ted States of America in List 

#32 of ndermity school selectlons . (See first six lines 

of paragraph II of complaint . ) 

8 . That on February 15 , 1860 , the United States of 

America , in pursuance of said application , by 11m stake and 

inadvertence" ssued to Frederick B llings its patent cover­

ing said lands described n sad Parcel Two (and other pro-
b. • QOfflllfXDO' Pallff'D(O Oh'ICll: 
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perty) which patent is recorded in the office of the County 

Recorder of said Lake County in Vol . l of Patent3 , at pages 

261 to 274 , Lake County Records . (See lines 4 to 9, page 

5 , Paragraph II of complaint . ) 

It is quite clear that by the allegations 11 by mistake 

and inadvertence" and "without authority at law11 , reference 

is made to the fact that the land was in fact "otherwise 

appropriated" and that had the officers of the Un ted 

States Land Office had knowledge of the fact that the said 

Indians were n occupancy and possession of the land the 

patent and listing would not and could not legally have 

been made . There.fore the patents and listings were made by 

mistake and inadvertence and without author ty at law. ~e 

do not claim mistake and inadvertence and/or with out author­

ity at law, other than upon ultimate facts pleaded n the 

complaint . And said allegations may be said to be conclu­

sions of .fact and laf, but nevertheless , proper under the 

new Rules . However, our act on is not founded upon mistake 

and inadvertence . It is founded upon the propos ton that 

the land in question was unpatentable and unl stable at the 

time when the patent s and listings were made, and therefore 

void . 

The defendants contend that we allege that the United 

States of .America issued listings and patents and therefore 

the United States cannot now come in and say the listings 

and patents are void; and they base their argument upon the 

basis that the United States had the power to ssue and list 

and theref'ore the listln0s and patent cannot have been made 

without authority at law. In other words their claim is that 

the pleader having employed the language 'by the United 

States of Amer i ca" we are now foreclosed from attempting to 

establish that the patent and listings are void o This argu -

- 4-11', ij. 80VZRJUID'1' Pll.JlfflNQ OIIYIQ 
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ment may quickly bed sposed of by referring to the Cramer 

vs 0 Un ted States case , 261 U. S . at page 224 , where Justice 

Sutherland in his opinion employs the .following language : 

ttThis appeal brings up for review a decree of the Circuit 

Court of Appeals directing the cancellation of a land 

patent issued in 1904 by the Un· ted States • 11 The patent in 

that case was issued by the United States . It was so al­

leged in the complaint and the Justice so stated as a.fore-

said ; and the Supreme Court rected the cancellation of 

the patent so issued by the United States and held the saine 

null and void ab initio . 

It therefore appears that the complaint does set 

forth what is meant by 'mistake and inadvertence " and no 

further allegations in regard thereto are necessary or 

requiredo 

We submit that the complaint very .fully discloses why 

the listings #32 of indemnity s chool selectiomwero not 

available to the State of Cal ifornia , to- wit , that said 

lands were already and prior thereto otherwise disposed of 

to the Indians and therefore it is not incumbent upon the 

plaintiff to show which lands the lands described n the 

complaint were to replace . We take the position that it is 

irrelevant and innnaterlal which lands they replaced . If' 

the defendanta claim otherwise then it is for them to so 

plead and s a matter of defense . 

We further submit that the C9Jllplaint is replete with 

allegations upon which we rely that the United States was 

without authority to make said patents and listings validly 

AS TO THE MATI'ER OF STATUTE OF LIMITATIONS , 

LACHES AND ESTOPPEL . 

May we ror the convenience of the Court quote from 

tr, i, OO'f'UMJRNT PRINTING Offl(;I, 



... 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

7- 1404 

Corpus Juris, Volume 21 , at page 217 , Section 216 , as 

follows : 

"While the contrary has been held , yet by 
the weight of authority the defense of laches 
is not available against the govermnent , state 
or national , in a suit by it to enforce a public 
ri tor to rotect a ubl c interest , or , as t h e 
rule s sometimes expressed , the aces of its 
officers and agents will not be imputed to the 
govermnent . This rule applies, however , only to 
suits brought by the government in its sovereign 
capacity to enforce or to protect a public or 
governmental right ." 

· It is our position that the instant action is one to 

enforce a public right and to protect a public right and 

to protect a public interest . We allege in our complaint 

that certain land has been occupied and possessed by Indian , 

wards of the government , for over a century, and that durin 

that time such Ind ans have made use thereof in their com­

munal life ; that while the Indians were in such occupancy 

and possession land patent thereto was issued by the gover n 

ment to one Frederick Billings , a defendant in the case , 

and listings were issued to the defendant , State of Calif­

ornia; that said defendants deraign their claim of title to 

said land through and by virtue of said patent and listing; 

and that no title to said land ever did vest in the State 

of California, or in said Frederick Billings , or in said 

defendants , for the reason that said patent and said listin 

were void from the beginn ng , and that for the reason that 

at the time when said patent and said listing issued the 

land was in fact occupied and possessed by such Ind ans and 

was in fact "otherwise appropriated" and could not be the 

subject of patent or listing. We take the position that 

the govermnent has at all times , during the history of the 

United States , had a duty to perform to the Indians , and 

had adopted and carried out a policy of guardianship to the 

Ind1ans to perform such duty; that the government had a 

tr. tt- OOVSUNDrr PRJlfflNO o rr1c;11 
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public duty to perform in that regard; that wherein the 

government has a duty to perform it has the right to perform 

the duty; and that ~n this case the sovereign has the right 

to enforce and protect its r gh.ts and duties with reference 

to the Indians . That , therefore , the defense of laches a 

not avaiable to the defendants n this case in that the 

government s the real party in :tnterest o 

In re Cramer v . U. S. 261 U. S . 219 . 

~his •is the case upon which the government rel es to 

susta n the case at bar . May we not for the conven ence or 

the court quote from the opinion in that case as follows : 

"This appeal brings up for review a decree 
of the Circuit Court of Appea}i, directing the 
cancellation of a land patent issued in 1904 by 
the United States to the defendant , Central 
Pacific Rai lway Company, -i:- -;~ -;} -l~ -lf -l} . n 

11The Act of July 25 , 1866 , c . 242 , 14 Stat • 
239 , granted to the predecessor of t~e defendant 
company a seres of odd numbered sections of land , 
including those named , but excepted from the grant 
such lands as ' shall be found to have been granted , 
sold , reserved , occupied by homestead settlers , 
preempt ed , or othervdse disposed of .' >.i- -i~ -i:- -lf- ➔r -lc­
pat ent£onveying the sections mentioned above , with 
others , was issued to the defendant company , as 
successor n ::.nterest of the leg slative grantee . " 

11 -:} -:~ ~:- -l~ . The court found that as early as 
1859 the Indians named 1 ved w th the r parents 
upon the land described and had resided there ever 
since ; that they had under fence between 150 and 
175 acres in rregularly shaped tract , running 
diagonally through the two sections, portions of 
which they had irrigated and cu l tivated; that they 
had constructed and ma~ntained dwelling houses and 
divers outbuildings , and had actually resided upon 
the lands and in:proved them for the purpose of 
making for themselves homes . 11 

"A reversal of this decree snow sought 
upon several grounds . 

11 1 . It is urged that the occupancy of land 
by indiv·dual Ind ans does not come within the 
exceptive prov· sions of the grant o · 

11Unt 1 the Act of March 3 , 1875 , c . 131 , 18 
St a t . 402 , 420 , extending the homestead pr·vilege 
to Indians, the right of an ind dual Ind an to 

IJ .... OOVUNll&NT PlUNTINO om;;w 



1 

2 

3 

4 

5 

6 

7 

8 

9 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

7- 1404 

t,. Iii· &OVllRNMKMT PRTMTIMO omc~ 

acquire title to public lands £I entry was not 
recogn zed . It cannot , therefore , be said that 
these lands were occupied by homestead settlers 
nor were they granted, sold or preempted, but 
the question remains , were they 'reserved • •••• 
.2!:_ otherwise disposed of? ' Unquest onablY it 
has been the policy of the Federal Government 
from the beginning to respect the Indian right 
of occupancy, wh ch could only be nterfered 
with or determ ned by the Un ted States . Beecher 
v . ·wetherby, 95 U .s . 517, 525; Minnesota v . Hitch­
cock , 185 U .s . 373, 385 . n 

11 In Poisal v . Fitzgerald, 15 L. D. 19, 
the right of occupancy of an ind v dual Indian 
was upheld as against an attempted homestead 
entry by a white man . 

"In State of Wisconsin, 19 L. D. 518 , there 
had been grantea to the State certain s~anp lands 
with n an Indian reservation , but the right of 
Ind an occupancy was upheld , althougp. the grant 
in terms was not subject thereto . 

"In Ma- Gee-See v . Johnson , 30 L. D. 125 , 
Johnson had made an entry under sect on 2289 , 
Rev . Stats ., which applied to 'unappropriated 
publ c lands '. It appeared that at the time of 
the entry and for some time thereafter the land 
had been n the posses~ion and use of the plain­
t ff, an Indian . It was held that under the 
circumstances the land was not unappropriated 
within the mea..~ing of the statute , and there­
fore not open to entry . 

"In Scbum.acher v . State of 1Vashington , 33 
L. D. 454 , 465 , certain lands claimed by the State 
under a school grant , were occupied and had been 
improved by an Indian living apa1"t from his tr be 
-:r '):- -:r -;;- -::- ')~" o It was held that the grant to the 
State did not attach under the rov sion exce tin 
lands 1ctherw se dispose y or under aut ori y 
of Congress .'****•" 

* * * * * * * * * * * * * * 
"The act on or these ndividual Ind:ians in 

abandon ng their nomad c life and habits and 
attaching themselves to a definite locality , re­
claiming, cultivating and proving the soil and 
establishing fixed homes thereon was in harmony 
with the well understood desire or the government 
which we have mentioned . To hold that by so dong 
they acquired no possessory rights to which the 
Government would accord protection , would be con­
trary to the whole spirit of the traditional 
.American policy toward these dependent wards of 
the nation . 11 

(Underscoring ours) 
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So we point out that this action is one asserting a 

right of the sovereign to protect its wards and therefore, 

though the Indians derive a benefit from the benevolent 

att tude of the sovere gn, nevertheless the real party 

interest is the Un ted tates of America, and as has been 

shown, the defense of laches is not available to the defen­

dants as against the government . 

· AS TO NECESSITY FOR 1;:0RE DEFINrrE STATEt,,ENT OF 

CERTAIN ALLEGATIONS CONTAI ED IN PLAINTIFF ' S 

COMPLAINT , AND AS TO NECESSITY FOR A BILL OF 

PARTICULARS . 

(a) . The complaint in the above ent~tled action was 

pre~ared n conformity with the complaint n the case of 

Cramer v. u.s ., 261 U. S. 219 . This is the leading case upon 

the issues attempted to be ra sed by the complaint , and we 

subm t that a consideration of the objections to the com­

plaint made by said defendants in the light of the said 

Cramer case will show that the defendants ' point in that 

regard is not well taken and that the complaint conforms to 

the requirements of the New Rules and is sufficient in every 

respect . 

{b) . We have alleged in our complaint that the lands 

nvolved have been occupied and possessed by Indians from 

about the beg nning of the 19th century; that on August 13 , 

1874, the real property descr bed aa Parcel 2 was 1 sted to 

the State of California n List #32 of ndemnity school 

selections; that thereafter certain transfers of the record 

t tle thereto were made and had; that on February 18 , 1859 , 

application was made by the defendant Freder ck B llings for 

a homestead patent as to said Parcel 2; that thereafter a 

homestead patent was issued by the United States to said 

OOVNNIICff J'RBffntG onwa 
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Frederick B llings; that thereafter the record t tle to said 

property vested in certain defendants; that sad Parcels 1 

and 2, being the lands nvolved, have been for over 125 years 

last past occup ed and possessed by certain descr bed Ind ans 

and by each the r pro·genitors and ancestors; that such 

Indians have continuously occup ed, used, cult vated, 

proved, enjoyed, claimed, and been n possession of said 

lands from a time pr or to that of any claim thereto by any 

of the defendants here n, and ever since have used, occup ed, 

possessed and claimed sad lands; that all said lands were 

disposed of y the government at a time prior to the or gin 

of any record t . tle of any of the sad defendants, and there­

fore sad lands were not subject-matter for entry and/or 

ssuance of patent therein or ther to, ether by way of home­

stead or by way of 1 sting to the State of California, and 

that the defendants, and each of them, have no right, titl 

or nterest n and to said lands. 

(c). The said defendants state that they do not under-

stand what s meant by the issuance of homestaed patent throu 1 

inadvertence or mistake and without authority n law. A 

eading of the complaint shows clearly that the pleader alleg­

d that inasmuch as the lands n quest on could not be the 

ubject-matter of a homestead patent, ... /or 1 sting to the 

tate of Cal fornia, such issuance of a homestead patent and 

ssuance of a 1 sting to the State of Cal fornia were 

· ade nadvertently and by m stake for the reason that the 

, ff cers and agents of the government who actually d d sue 

uch patent and such listing could not have been ~dv sed of th 

fact that sald lands w re actually occupied and were already 

disposed .of and could not be t. e subject-r.1atter ot· a.tent or 

listin. The po nts made by the defendants are merel techni­

cal and for all practical pkrpo~es he complaint is full and 
omplote. 

OOVMN"llmff Plllll'TINO omo■ 
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(d) . The sad defendants n the affidavit annexed 

to the r motlon allege that they are unable to locate cer­

tain government records . If the records are not in ex st­

ance then plaintiff will be unable to make proof with re­

gard thereto . If the records are in existence, then the 

defendants have equal access to them with plaintiff . 

(e) . We submit that the real issue in this case is 

whet er or not the lands n question actually wero occ,lp ed 

and p.osses::::ed as v.e ba.ve alleged n our complaint, at the 

t:L.ie of the or gin of said defendants ' record t tlo , and 

secondly , o.s to whether or not the law announced in said 

Cramer case is the la~ in this case . 

We respectfully sub.mt that the defendants • said 

motions be den ed . 

FRANK J. BE1NESSY , 
United States Attorney , 

Attorneys for Plaintiff . 

- 11-
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UNITED_ STATES _ OF _ AMERICA __ ____________ _ 

Civil -

vs. No. AQ.fr~:-I-, ___ . -· _. _ 

THE STATE OF CALIFOR:.UA , et a l. 
-- - - - - - - - -- - - ----- - - -- ---- --- - -- -- -------- - ---- -

Praecipe 

To the Clerk of Said Court: 

Sir: 

------.O'clock nnd .. ____ Jmn, __ 

r .. ··,;::i . '"/,fl 
i'I, , , \ J ' 1:.1'-t ,J 

WALTER 8 . MALI NG, 
CLERK. 

__ ________ _____ _____ H. _ VINCENT_ KEELING, __ as _Administrator _ of_ the ___ ___ ___ _____ _ _ 

__ __ _ _ _ _ _ ____ __ _ ____ Estate_ of _ y_rederick _Billinf!s , _ deceased , _ to_ be __ s '.)rved __ _ _ 

as RICHARD ROWE FP!E . 

Assistant ttorney 
Attorney for ___ ~laint.iff __ -- -- ----- - - -- - - --- -- -- -- --



1. IN THE NORTHERN DIVISION O? TEE U'~I':.1~:D ·sTAT~S DISTRICT COURT 

2. 
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4. 

5. 

6. 
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8. 

0 ., . 
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12.-
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24. 
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FOR TEE :?ORTF.ERH DISTRICT OF CALIFOR:TIA 

UlHTED STATES OF AFERICA, 

Plaintiff, 
~ 

l Civil 

____ O'clook and ....... Mln, ...... . 

MAR 12 1940 

WALTER B. MALINQ, 
vs. 

THE STATE OF CALIFORNIA, et al., 
. QUIii(. 

No. 4068-L. 

Defendants. 

NOTICE OF llWT ION 

To: WILLIAM O.B.MACDONOUGH, and WILLIAM O.B.M~CDONOUGH, as 
Administrator, etc., Defendant; and 

TO: MESSRS BROBECK,PHLEGER & IL~RRISON, Attorneys for said 
Defahdant: 

YOU WILL FLEASE TAKE NOTICE that on t~i.1e 18th day 

of __ _..M-a-r~c-h.._ __ , 19...4.Q._, at the hour of ten o 1clook 

or as soon thereafter as the :natter oa,;---i be hea.rd, 

the plail1tiff will move the Court to call up a.nc: overrule 
etc., 

the motion to dis:-nis3/bY said defendant on file in said 

action . 

Datecl: this 12th day of March, 1940 

FRANK J. HENNESSY 

United states Attorney 

~ 
Assistant U. S. Attorney. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

'.25 

26 

27 

28 

29 

30 

31 

32 

7- 1404 

FRANK J . HENNESSY , 
United States Attorney, 
G. B. HJEIM, 
Assistant Uo s . Attorney , 
Attorneys for Plaintti'f o 

IN THE NORTHERN DIVISION OF THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF C LIFORNIA 

UNITED STATES OF AMERICA, ) 
) ' 

Plaintiff , ) 
) 

vs . ) 
) 

THE STATE OF CALIFORNIA, et al,) 
) 

Defendants . ) 

No . 4068-L 

PLAINTIFF ' S BRIEF IN OPPOSITION TO MOTIONS 
TO DISMISS , FOR A MORE DEFINITE STATEMENT , 

AND TO STRIKE 

Comes now the plaintiff in the above entitled action 

and opposes the motion of the defendants , William o. B. Mac­

donough, and William o. B. Macdonough as dministrator with 

the will annexed, of the Estate of Joseph M. Macdonougb. , de­

ceased , sued herein as John Doe One as Administrator of the 

Estate of Joseph M. Macdonougb., deceased , to dismiss the 

complaint on file herein , which motion 1s based upon the 

ground 

That the complaint fails to state a claim 
upon which relief can be granted; 

and opposes said defendants ' motion for a more definite state­

l o 
OOV&N»aft l"'RJNTING Oft'JCII 
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ment , 1n the event that the motion to dismiss is not granted, 

which motion for a more definite statement is based upon the 

ground 

That certain matters 1n said motion set 
forth are not averred with sufficient 
definiteness or particularity to enable 
said defendants properly to prepare 
their responsive pleading or to prepare 
for trial; 

And opposes said defendants ' motion to strike from the 

sai~ complaint paragraphs IV , V, and that portion of para­

graph VI beginning with the word 11That" on line 10 of page 

ll, and ending with the word "lists" on line 15 of page 11 , 

which motion to strike is based on the ground 

That said allegations sought to be stricken 
are redundant , immaterial and impertinent 
matter and more particularly that said alle­
gations are conclusions of law. 

The said defendants also raise the point that the suit 

is barred by lacb.es and it is to be assumed that such defense 

is intended to be raised under their claim that the complaint 

fails to state a claim upon which relief can be granted , but, 

however that may be we do not believe that point is well 

taken . 

We shall consider the respective motions n the order 

presented by the moving papers and the points and authorities 

presented by said defendants in support of their motion . 

IS THE SUIT BARRED BY LACEES? 

May we for the convenience of the court quote from 

• 

Corpus Juris, Volume 21, at page 217 , Section 216, as follows : 

"While the contrary has been held , yet by 
the weight of authority the defense of 
laches is not available against the govern­
ment, state or national, in a suit by it 
to enforce a ublic ri tor to rotect 
a pu c n erest, or, as t e rue is 
somet es expressed, the laches of its 
officers and agents will not be imputed 
to the government . This rule applies , 
however , only to suits brought by the 
government in its sovereign capacity , 

OO'Ya10fllDnl n lNftHo omms 

to enforce or to protect a public or 
governmental rig..l-it . " 
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It is our position that the instant action is one to 

enforce a public right and to protect a public right and to 

prote_ct a pub}.ie interest. We allege in our complaint that 

certain land has been occupied and possessed by Indians , 

wards of the government,for over a century, and that during 

that time such Indians have made use thereof in their com­

munal life; that while the Indians were in such occupancy 

and possession land patent thereto was issued by the govern-

• ment to one Frederick Billings, a defendant in the case, and 

listings were issued to the defendant, State of California; 

that said defendants deraign their claim of title to said 

land through and by virtue of said patent and l isting; and 

that no title to said land ever did vest in the State of 

California, or in said .Frederick Billings, or in said de­

fendants, for the reason that said patent and said listing 

were void from the beginning, and that for the reason that 

at the time when said patent and said listing issued the 

land was in fact occupied and possessed by such Indians and 

were in fact 11 otherwise appropriated" and could not be the 

subject of patent or listing. We take the position that the 

government has at all times, during the history of the 

United States, had a duty to perform to the Indians, and 

had adopted and carried out a policy of guardianship to the 

Indians to perform such duty ; that the government had a 

public duty to perform in that regard; that wherein the 

government has a duty to perform it has the right to per­

form the duty; and that in this case the sovereign has the 

right to enforce and protect its rights and duties with 

reference to the Indians. That, therefore, the defense of 

laches is not available to the defendants in this case in 

that the government is the real party in interest . 

3o 
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In re Cremar v . u.s. 261 U. S. 219 . 

This is the case upon which the government relies to sustain 

the case at bar . May we not for the convenience of the court 

quote from the opinion in that case as follows: 

"This appeal brings up for review a decree 
of the Circuit Court of Appeals, directing the 
cancellation of a land patent issued in 1904 by 
the United States to the defendant, Central Paci fic 
Railway Company, •:} * -1i- ~- * *. n 

"The Act of July 25, 1866, c . 242, 14 Stat . 
239, granted to the predecessor of the defendant 
company a series of odd numbered sections of land, 
including those named, but excepted from the grant 
such lands as ' shall be found to have"b'een granted , 
sold , reserved, occupied by homestead settlers , pre­
empted, or otherwise disposed of o 1 * -ir * * -it- patent 

conveying the sections mentioned above , with others , 
was issued to the defendant company, as successor 1n 
interest of the legislative grantee . 11 

11 ➔~ -ii- * *· The court found that as early as 
1859 the Indians named lived with their parents 
upon the land described and had resided there ever 
since; that they had under fence between 150 and 
175 acres in irregularly shaped tract , running 
diagonally through the two sections, portions of 
which they had irrigated and cultivated; that they 
had constructed and maintained dwelling houses and 
divers outbuildings, and had actually resided upon 
the lands and improved them for the purpose of 
making for themselves homes ." 

"A reversal of this decree is now sought , 
upon several grounds . 

11 1 . It is urged that the occupancy of land 
by individual Indians does not come within the 
exceptive provision of •the grant • 

"Until the Act of March 3 , 1875, c . 131, 
18 Stat . 402,420 , extending the homestead privi­
lege to Indians , the right of an individual Indian 
to acquire title to public lands~ entr1 was not 
recognized. It cannot, therefore , be sad that 
these lands were occupied by homestead settlers 
nor were they granted, sold or pre- ompted , but the 
question remains, were they •reserved •••• or 
otherwise disposed of? 1 Unquestionably it has 
been the policy of the Federal Government from the 
beginning to respect the Indian right of occupancy, 
which could only be interfered with or determined 
by the U~ited States . Beecher v . Wetherby, 95 UeSo 

517 , 525; Minnesota v . Hitchcock, 185 U .s . 373, 385." 

(Underscoring ours) 

4 o 
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* * * * * * * * * 
"In Poisal v . Fitzgerald, 15 L. D. 19, the 

right of occupancy of an ind!vidual Indian was 
upheld as against an attempted homestead entry 
by a white man. 

"In State of Wisconsin, 19 L. D. 518, there 
had been granted to the State certain swamp lands 
within an Indian reservation, but the right of 
Indian occupancy was upheld, although the grant 
in terms was not subject thereto o 

"In Ma- Gee- See v .. Johnson , 30 L. D. 125, 
Johnson had made an entry under section 2289 , 
Rev . Stats ., which applied to •unappropriated public 
lands' . It appeared that at the tim.e of the entry 
and f'or some time thereafter the land had been in 
the possession and use of the plaintiff , an Indian o 
It was held that under the circumstances the land 
was not unappropriated within the meaning of the 
statute, and therefore not open to entry. 

"In Schumacher V o State of Washington, 33 L. D. 
454 , 456, certain lands claimed by the State under a 
school grant, were occupied and had been improved by 
an Indian living apart from. his tribe * * i~ •:f- * ~- ii- . n 
It was held that the grant to the State did not at­
tach under the provision excepting lands *otherwise 
disposed o·f by or under authority of Congress . 1 * * •" 

* * * * * * * * * * * * 
"The action of these individual Indians 1n 

abandoning their nomadic life and habits and 
attaching themselves to a definite locality , 
reclaiming , cultivating and improving the soil 
and est ablishing fixed homes thereon was in har­
mony with the well understood desire or the 
government which we have mentioned. To hold that 
by so doing they acquired no possessory rights to 
which the Government would accord protection, 
would be contrary to the whole spirit of the 
traditional American policy toward these dependent 
wards of the nationo 11 

(Underscoring ours) 

So we point out that this action is one asserting a 

right of the sovereign to protect its wards and therefore , 

though the Indians derive a benefit from the benevolent 

attitude of the sovereign , nevertheless the real party 1n 

interest is the United States of America, and as has been 

shown, the defense of laches is not available to the defen• 

dants as against the government . 

S o 
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DOES THE COMPLAINT FAIL TO STATE A CLAD! UPON WHICH 
RELIEF CAN BE GRANTED . 

The allegations of the com.plaint must be considered as 

a whole and n~ by the defendant selected isolated allegation 

are at all determinative . All the allegations of the com­

plaint must be considered in arriving at whether or not the 

complaint alleges facts sufficient to constitute the cause 

of action. So far as the above point made by the defendants 

is concerned the complaint alleges as follows: 

l o That for at least 50 years prior to February 18, 

1859, and from time illlm.emorial, the lands in question were 

Indian lands occupied, used, enjoyed and claimed by the Pomo 

Indian tribe . (See paragraph I of complaint). 

2 . That at no time have such right .of occupancy, use, 

enjoyment and claim been extinguished. (See paragraph I of 

complaint) . 

3. That, on February 18, 1859, the defendant, Frederic 

Billings, made and filed in the United States Land Office an 

application for homestead patent to the lands in question an 

in connection therewith filed in the United States Land 

Office an affidavit setting forth therein that said lands 

~ unoccupied and constituted public domain and was sub­

ject to entry and was not otherwise dispos~d of or appro-

priated. (See paragraph II of complaint, page 4, line 28 

to end of page and first three lines on page 5) . 

4 . That the lands in question are now and have been fo 

over 125 year·s last passed, occupied and possessed by Jim 

Brown, Mrs . Grace Barnes, Mr . Belton Barnes, Mro Tom Maranda 

Mrs. Eva Maranda, Mr. Thomas Leon, ~rs . Lena Brown, Mrso Sar 

Morando, Mro Fred A. Bogus, Mrs . Ethel Burgus, Mrs. Josie 

Gonzal a, Steve Kelsey, Mr . Houghton Bro,m, Mrs o Houghton 

Brown, Mr. Little Thomas, Mrs . Little Thomas, Mro Johnnie 

6 . 
UOVNJQNDfT PJUtf'l'IKQ Offl0a 
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Kelsey , Mrs . Ef'fie Kelsey, Cecil Thomas , Albert Thomas and 

George Inzintos, and each their progenitors and ancestors, 

members of the Pomo Indian Tribe , and have been and are ward 

of the Government . (See paragraph III of complaint) . 

5. That on August 13, 1874, and prior thereto , when 

said defendant, State of California , received from the Unite 

States of America, List #32 , indemnity school selections, 

and _at t1me when said defendant , State of California, grante 

to said R. s. Floyd the patent recorded in Vol . 2 of Patents 

at page 250, Lake County Records, in the office of the 

County Recorder of said County of Lake, the lands described 

in this complaint were reserved and appropriated for , and 

subject to the claims and rights of said Indians, and no 

right , title or interest whatsoever therein passed to the 

State of California and/or to the purported patentees . (See 

paragraph IV or complaint) • 

6 . That at the time, to- wit , February 15, 1860, when 

defendant, Frederick Billings , had issued to him the patent 

of the United States of America covering said land, the said 

land was "otherwise appropriatedo" (See paragraphs V and VI 

of complaint) . 

7 . That on about August 13, 1874, said real property 

in question was by "mistake and inadvertence" listed to the 

State of Cali.fornia by the United States of America 1n List 

#32 of indemnity school se actions. (See first six lines of 

paragraph II of complaint) . 

a. That on February 15, 1860, the United states or 

America , 1n pursuance of said application, by "mistake and 

inadvertence" issued to Frederick Billings its patent cover• 

ing said lands described in said Parcel Two (and other pro• 

perty) which patent is recorded in the office of the County 

recorder of said Lake County in Vol . 1 of Patents , at pages 

OOVstNMaff PRINTDfO onr.oa 
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261 to 274, Lake County Records . (See lines 4 to 9, page 5, 

Paragraph II of complaint) . 

It is quite clear that by the allegations 0 by mistake 

and inadvertence" and ttwithout authority at law", reference 

is made to the fact that the land was in fact "otherwise 

appropriated" and that had the officers of the United States 

Land Office had knowledge of the fact that the said Indiana 

were in occupancy and possession of the land the patent and 

listing would not and could not legally have been made . 

Therefore the patents and listings were made by mistake and 

inadvertence and without authority at law . We do not claim 

mistake and inadvertence and/or without authority at law 

other than upon ultimate facts pleaded in the complaint . 

And said allegations may be said to be conclusions of fact 

and law, but nevertheless, proper under the new Rules . 

However, our action is not founded upon mistake and inad­

vertence . It is founded upon the proposition that the land 

in question was unpatentable and unlistable at the time 

hen the patents and listings were made , and therefore voido 

The defendants contend that we allege that the United 

States of .America issued listings and patents and therefore 

the United States cannot now come in and say the listings 

and patents are void; and they base their argument upon the 

basis that the United States had the power to issue and lis . . 
and therefore the list i ngs and patent cannot have been made 

ithout authority at law. In other words their claim is 

that the pleader having employed the language "by the 

United States of Amer ca" we are now foreclosed from attemp -

ing to establish that the patent and listings are void. 

This argument may quickly be disposed of·by referring to 

the Cramer vs . u. s . case , 261 u.s . at page 224, where 

Justice Sutherland in his opinion employes the following 

a. 
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language: "This appeal brings up for review a decree of the 

Circuit Court of Appeals directing the cancellation of a 

land patent issued in 1904 :eI the United States . " The 

patent in that case was issued by t h e United States . It was 

so alleged in the complaint and the Justice so stated as 

aforesaid, and the Supreme Court directed the cancellation 

of the patent so issued by the United States and held the 

same null and void ab initio . 

It therefore appears that the complaint does set forth 

what is meant by "mistake and inadvertence " and no further 

allegations in regard thereto are necessary or requ.iredo 

We submit that the complaint very fully discloses why 

the list1ngs#32 of indemnity school selection were not avail 

able to the State of California , to-w_t, that said lands 

were already and prior thereto otherwise disposed of to the 

Indians and therefore it is not incumbent upon the plaintiff 

to sho which lands the lands described in the complaint wer 

to replace . We take the position that it is irrelevant and 

immaterial which lands it replaced. If the defendants claim 

otherwise then it is for them to so plead and is a matter of 

defense . 

We further submit that the complaint is replete with 

allegations upon which we rely that the United States was 

without authority to make said patents and listings validly. 

As to the defendants ' motion to strike we sul:mit that 

to grant their motion would be to deprive the plaintiff to 

state its cause of action in manner as provided by Rule 8 , 

subsections (e) and (f), and particularly the provision of 

said subsection (f) which reads: "All pleadings shall be so 

construed as to do substantial justice . " 

In lines 6 to 13, both inclusive, page 4 of defendants • 

points and authorities , defendants state that provision for 

uov~ Paftff'Ufo ornos 
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grants to the States of indemnity -school lands was made in 

section 7 of the Act of March 31 , 1853 , and in the Act or 

February 26 , 1859; and that the only condition contained 1n 

either Act as to the nature of the lands which might be 

granted as one incorporated by reference to the Act of May 

20 , 1826 , which latter Act provided for selection of land 

from unappropriated public lando 

That is enough - that is what we rely upon . The patent 

and listings were void because made from already appropriate 

public land, to-wit , land already appropriated for the In­

dians who were in occupancy and possession thereof . Defen­

dants state: "The United States owns the fee even of lands 

in an Indian Reservation, and a grant of lands not thereto­

fore •sold or otherwise disposed of' to a state for school 

purposes operates to convey Indian lands subject only to the 

Indians ' right of possession . " Defendants then go on furthe 

to say : "Legislation of Congress designed to aid the connnon 

schools of the States is to be construed liberally rather 

than restrictively . tt 

The foregoing argument was likewise made in the Cramer 

case, but 1n deciding the controversy in favor of the govern 

went the following language appears in the body of the opin­

ion at page 229 at bottom of the page : 

" ' We have had occasion to construe a very common 
clause of reservation 1n grants to other railroad 
companies, and in aid of other works of internal 
improvements, and in all of them we have done so in 
the light of the feneral principle that Congress , 
in the act of mak ng these donations , could not be 
supposed to exercise its liberality at the expense 
of pre-existing rlgh.ts;-which, though imperfect , 
were still meritorious, and had just claims to 
legislative protection.• • 

e respectfully submit that the defendants ' said motions 

be denied . 
FRANK J . HENNESSY , 
Unite~d St s Attorney , 

By ~~~---
• • E , 

OOVN!lllmf'l l'&MTIM• cwnoll Assistant United States Attorney . 

10. 



1 HOWARD J. FINN, and 
BROBECK, PHLEG'ER & HARRISON, 

2 Crocker Building, 
San Francisco, California, 

3 Telephone: Sutter 0666, 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

Attorneys for Defendants 
William O. B. Macdonough and 
William O. B. Macdonough, etc. 

ar d .•••.• J,'iin, _____ _ 

14 IN THE UNITED STATES DIS'I1RICT COU~.T POR THE NOR'TIIERN DISTRICT 

15 OF CALIFORNIA, NORTHERN DIVISION. 

16 

UNITED STATES OF AMERICA, } 
) 

Plaintiff, ) 
) 

-vs- ) 
) 

TT.dE STA TE OF CALIFORNIA, et al. , ) 
) 

Defendants . ) 
) 

No. 4068 L 

Civil. 

17 

18 

19 

20 

21 

22 

23 

24 

AFFIDAVIT OF SERVICE BY MAIL 

25 State of California, :), 
) ss. 

26 City and County of San Francisco.) 

27 

29 

29 and says: 

30 

GEORGE A. HELMER, being first duly sworn, deposes 

My name is George A. Helmer; I am now, and I was at ; 

1. 
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all times herein mentioned, a citizen of the United States, 

over the age of 21 years, and not a party to nor interested 

in the above-entitled action, and am employed by Messrs. 

Brobeck, Phleger & Harrison, attorneys for defendants 

William O. B. Macdonough and William o. B. Macdonough as 

administrator with the will annexed of the estate of Joseph 

M. Macdonough, Deceased, sued herein as John Doe One. 

That Messrs. Brobeck, Phleger & Harrison reside 

and have their offices in the City and County of San Francisco, 

State of California; that G. B. Hjelm, Esq., Assistant United 

States Attorney and attorney for the plaintiff in the above­

entitled action, resides and has his offices in the City of 

Sacramento, County of Sacramento, State of California, and 

that there is a regular daily communication by mail between 

San Francisco, California, and Sacraraento, California. 

I did, on the 27th day of February, 1940, on behalf 

of the above-named defendants and their said attorneys, de­

posit in the United States Post Office at San Francisco, 

California, enclosed in a sealed envelope, fully prepaid, 

addressed to said attorney for the plaintiff, a copy of each 

of the following-named documents in the above-entitled action, 

to-wit: 

Motion of said defendants William 
O. B. Macdohough and William O. B. 
Macdonough as administrator with the 
will annexed of the estate of Joseph M. 
Macdonough, deceased, sued herein as 
John Doe One, to dismiss said action 
and in the alternative for a more 
definite statement, and to s t rike; 

Points and authorities in support 
of said motion. 

That said stamped envelope enclosing a copy of each 

of the above-named docur.1ents, was addressed to said attorney 

2. 



1 for plaintiff, as follows: 

2 "G. B. Hjelm, Esq ., 
Assistant United States Attorney, 

3 Sacramento, California." 

4 

5 

6 

7 

8 / 

9 Subscribed and sworn to before me 

10 this "z..}~ay of February, 1940. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

~ hfi~y fub~ 
in and for the City and County of 
San Francisco, State of California. 

3. 
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11 

12 

13 

HOWARD J. FINN, and 
BROBECK, PHLEGER & HARRISON, 

Crooker Building, 
San Francisco ~ California, 

Telephone: SUtter 0666, 
Attorneys for Defendants 

William o. B. Macdonough and 
William o. B. Macdonough, etc. 

t ' l 

1/ 
______ O'cloc!· nnd ..•••.• Min •••••••. 

l.TER . MALI , 
CL!;:RK. 

14 IN Tiill UNI'fED STATES DISThIC 'r COURT FOR THE NOR'l1HERN DISTRICT 

15 OF CALIFORNIA , NOR'IHERN DIVISION . 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

UNITED STATES OF AMERICA , ) 
) 

Plaintiff, ) 
) 

-vs- ) 
) 

THE S'.11A'fE OF CALIFORNIA, et al., ) 
) 

Defendants . ) __________________ ) 

No . 4068 L 

Civil. 

POINTS AND AU'ffiORI 'rIES IN SUPPORT OF MO TION 
TO DISMISS , MO TION FOR A MORE DEFINITS 
STATEMENT , AND MOTION TO STRIKE, OF DEFEND­
ANTS WILLL\ .. M O. B. MACDONOUGH AND WILLIAM 
O. B . Wu\CDONOUGH AS ADMINISTR..4.TOR WI TH WILL 
ANNEXED OF THE ESTA TE OF JOSEPH M .MACDONOUGH, 
DECF;ASED, SUED BEREIN AS JOHN DOE ONE. 

_I_. __ T_1h_e_suit is barred by laches. 

29 The suit is not one to establish the right of the · 

30 United States, but to remove a cloud upon the possessory 

1. 



1 rights of its wards (Cramer v. United States, 261 U.S. 219, 

2 233-234). The suit being one to enforce and protect the 

3 rights of third persons, the limitations applicable to 

4 suits of the United States to annul patents (U.S.Code, Title 

5 43, sec. 1166) do not ap:9ly (Cramer v. United States, supra), 

6 but by the same token, the doctrine of laches does apply 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

(Unit~d States v. Beebe , 127 U.S. 338). The patent t o 

Billings was issued by the United States eighty years ago 

and the listing to the State of California and the issuance 

of its patent to Floyd and Billings occurred over sixty 

years ago. There having been an unreasonably long delay 

in filing suit, it is incu.mbent upon the plaintiff to ac­

count for and excuse the delay by specific averment (M~~~~1-J.: 

v. Cas~le~r~ 137 U. s. 556.) 

II. Tl:1e complaint do es not state facts showing 
either that the listing or the patents 
were unauthorized or that they were 
issued through mistake or inadvertence. 

21 The complaint alleges that the listing to the 

22 State of California and the patents were issued through 

23 11mistake and inadvertence 11 and "without authority of law". 

24 These, of course, are pure conclusions, and if unsupported 

25 by any facts pleaded, are insufficient to make out a cause 

26 of action (United S~~tes v. Atherton, 102 u. s . 372; Isbrand-

27 

28 

29 

30 

stan - Moller Co. v. United States, 300 U.S. 139). 

The complaint does not attempt to allege facts 

showing either that the listing and patents were issued 

through mistake or inadvertence, or that they were without 

2. 



1 authority of law. The claim. of mistake and inadvertence 

2 1s absolutely unsupported by any allegations of fact, and 

3 the complaint therefore fails to state a cause for relief 

4 on that ground (United States v. Atherton, 102 U.S. 372). 

5 The claim that the listing a.nd patents were unauthorized 

6 not only is unsupported, but is at variance with the facts 

7 alleged. It is alleged in paragraph II that the listing 

8 to the State of California was "by the United States of 

9 America", and, similarly, that the patent to Billings was 

10 issued by 11 the United States of America". These are 

11 tantamount to· allegations that the listing and the issuance 

12 of the patents were the acts of the United States. 

13 United States may dispose of its public lands, including 

14 so-called Indian lands, as it sees fit. Thus, if it so 

15 desires, it may convey Indian lands subject to a right in 

16 the Indians to possession (Beecher v. Wetherby, 95 U.S. 517), 

17 or it may convey them entirely free from any claim on the 

18 part of the Indians {Spalding v. Chandler, 160 U. S . 394). 

19 The United States therefore had the power and authority to 

20 do what it is alleged to have done, and the claim that the 

21 listing and issuance of the patent were without authority 

22 is unsupported. 

23 

24 

25 

26 

27 

III. The listing of the indemnity school 
la..nds to the State of California 
and the issuance of the patent by 
the State were authorized. 

28 If the complaint alleged that the lands listed 

29 to the State of California were so listed, not by the United 

30 States, but certain identified persons acting without authority 

3. 
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from the United States, then the question would be presented 

whether the complaint stated facts showing that the listing 

was without authority of law. Assuming that the complaint 

was so phrased, it still would not state facts entitling 

plaintiff to the relief prayed for. 

Provision for grants to the states of indenmity 

school lands was made in section 7 of the Act March 3, 1853 

(10 Stat. 247) and in the Act of February 26, 1859 (11 Stat. 

385). The only qualification contained in either Act as 

to the nature of the lands which might be granted was one 

incorporated by reference to the Act of May 20, 1826 (4 

Stat. 179). The latter Act provided simply for selection 

from "unappropriatedn public land~ The United States owns 

the fee even of lands in an Indian reservation, and a grant 

of lands not theretofore "sold or otherwise disposed ofn to 

a state for school purposes operates to convey Indian lands 

subject only to the Indians' right of possession {Beecher v. 

Wetherby, 95 U.S. 517; see Northern Pacific R.R. Co., 

119 U.S. 55; Nadeau v. Union . Pacific Railroad Company1 253 

u.s. 442; Shore v. Shell Petroleum Corporation, 55 F. (2d) 

696). Legislation of Congress designed to aid the comm.on 

schools of the sbates is to be construed liberally rather 

than restrictively (Wyoming v. United States, 255 U.S. 489). 

The present case is not one where land may be said to have 

been "appropriated" because set aside by treaty with the 

Indians or by statute (compare Wisconsin v. Lane, 245 U.S. 

427), nor is the statute to be given the restrictive con­

struction accorded grants to railroads (comnare Cramer v. 

United States, 261 U.S. 219). 

4. 
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IV. The complaint does not allege facts 
avoiding the confirmatory Act 
of March 1 1877 • 

•. ~. - - - ·-- - ---- - . .,J . . . ·· -· ·- -· ··--- -. · ·· ·····-· -··· -

4 An Act of I~1arch 1, 1877, confirmed the title to 

5 all indemnity school selections certified to the State of 

6 California in lieu of lands within Mexican grants (19 Stat. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

267). The . complaint does not show why the lands in lieu 

of which the property described in the complaint was cer-

tified were unavailable to the State. It may well be 

that those lands were within a Mexican grant and that the 

listing was confirmed by the Act of March 1, 1877. 

Respectfully submitted, 

Attorneys for defendants 
William O. B. Macdonough, and 
William o. B. Macdonough as 
admr~, etc., sued herein as 
John Doe One. 

5. 



DEPARTMENT OF JUSTICE 

UNITED STATES MARSHAL 
NORTHERN DISTRICT OF CALIFORNIA 

,1ARSH.AIS RETUFN OF S:lffiVICE 

I, George fice, United States Marshal for the Northern District of 
Californi4 do certifv and return that I received a Sunnnons and copy of Complaint 
as per copy of Summons attached hereto,....ln_§iyl Francisco , C~lifornia on 
Januar 27th 1940, and thereafter on 4 ~ day of hiru 1940 
in tilliams, California , I served the therein named Defendant Powe and 
Irrigation Companv of Clear Lake , a corporation , by handing to and leaving with 
Cl.AR~~E E SHEETS a copy of the same , the said Clarence E. Sheets beine served 
~s a Trustee of the Power 'llld Irrigation Company of Clear Lake, a corporation , 
which f rfeited its ripht to do business in California March 2nd 1929 , and 
as a Director of said corporation at the time when said corporation forfeited 
its right to do business in California on •~arch 2nd~ 1929, and as having 
charge of the assets of said corporation . 

Court No . 4068.-L . 
:,Iarshals No . 1935- Ll.';9- 5 • 

GEORG'? VICE U S ,fA."RSHAL 
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7- 1404 

FRANK J. HENNESSY, 
United States Attorney-~ 
G. B. HJELM, 
Assistant u. s. Attorney, 
Attorneys for Plaint if'£• 

IN THE NORTHERN DIVISION OF THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRIC.T OF CALIFORNIA 

UNITED STATES OF AMERICA, 

Plaintiff, 

vs, 

- - ..... --

THE STATE OF CALIFORNIA; S . F. BUTTERWORTH; ALFRED) 
A. VIBEEL.ERJ CROCKER FIRST NATIONAL BANK, A CORPO• ) 
RATION; WILLIAM O. B. MA.CDONOUGH; JOHN DOE ONE ., AS) 
ADMINISTRATOR OF THE ESTATE OF JOSEPH M. MA.C ... ) 
OONOUGH, DECEASED; JOIDT DOE T\'V'O, AS EXECUTOR OF ) 
THE ESTATE OF JOSEPH M. Mt.CDONOUGH1 DECEASED; JOHNJ 
OOE THREE, JORN OOE FOUR, JOHN OOE FIVE, JOHN DOE ) 
SIX, JOllliJ" DOE. SEVEN_. JOHN DOE EIGHT" JOllliJ" DOE HI NE) 
JOHN DOE TEN, JANE DOE ONE, JANE DOE TWO , J.L\.lJE DOE} 
THREE, JANE OOE FOUR AND JLNE DOE FIVE AS HEIRS AT ) 
LAW f.JiJ"D/OR DEVISEES OF THE ESTATE OF JOSEPH M,. ) 
MACOONOUGH, DECEASED; FREDERICK BILLDIGS, THE ) 
CALIFORNIA BORAX COHPJ .. lJY., ii. CORPORATION; THE ) 
Ci .. LIFORNll .. BORAX COMP.ANY, A CO-Pli.RTNERSHIPJ THE- ) 
SULPHUR B.,:'..NK QUICKSILVER MINING COMP.ANY., 1, CORPO- ) 
RAT!ON; THE SULPHUR BANK COUSOLID.1'..TED QUICKSILVER ) 
J,ITNIUG .COl\'IP1..llY, L CORPORL.TION; EMPIRE CONSOLID! .. TED) 
QUICKSILVER MINING COl.'lP..:\NY,. .,:'. CORPORATION; WILLIAM) 
E. GERBER; RlCHARD YffiITE; CI.,I;I..R Lil.JIB QUICKSILVTIR ) 
MINING COHP,'..NY,, 1' .. CORPOR.:.TION; R.'3MOND G. LAHOUE; ) 
JAMES H. O t BRIEN; T. ;.. :MORRISEY; CI.Ei..R L.t .. KE l 
COMPANY, A CORPORJ .. TION; ESTE_LLE R. DL.VIS; RUTH 
deFREMERY; CLINTON E. DOLBllii.Rj P . R. BRADLEY J 
ElJIYLRD L.. 0 NUTTER a A. T. Hi' ... TH/i.11'U.Y; HOMEST .. t .. KE GOLD ) 
MINING COIJPL.NY., ,;'.. CORPORJ .. TION; GOLDEU GJ1.TE GOLD ) 
~,ITUING COIIIPANY, A CORPORJ,TIOU; RICHARD RCJliVE ONE; ) 
RICHti.RD ROVJE TWOJ RICHi'..RD ROWE THREE; RICHARD ROWE ) 
FOUR; RICHARD RONE FIVE; JANE ROWE ONE; JANE ROWE } 
TWO; JANE ROWE THREE; JANE ROVIB FOUR; JANE ROWE ) 
FIVE; SAM BI.J1.KE CORPORi..TION ONE; S.J..M BIJI.KE COR- ) 
PORATION TWO; SAU BLAKE CORPORATION THREE; SAM ) 
BLAKE CORPORATION _FOUR; SAU BLAKE CORPORATION ) 
FIVE; PO\'JER AND IRRIGATION COHPANY OF CLEJ..R I.Ji.KE,. ) 
A CORPORATION; CL.Eli.R. LAKE HATER COUPAUY, A COR- ) 
POR.t'\..TION; CALIFORNIJ .. TRUST JJW SAVINGS BfJffi., A } 
CORPORATION; PACIFIC GL.S AUD ELECTRIC C0?11PANY, A ) 
CORPOR.t'i.TION; PACIFIC TELEPHONE ;,ND TELEGRAPH ) 
COI.iPJ-..NY .. A CORPORATION; BRJ\.DLEY lITNilIG C01:1Pi,NY, A ) 
CORPORATION, ) 

) 

CIVIL NO. ----

•· •· ........ ., •• nmN_••_-_• ______ D_e_f_e_n_dan_t_s_, _________ ) 



TO THE ABOVE NAMED DEFENDANTS: 

You are hereby summoned and required to serve(*) upon 

FRANK J. HENNESSY. United States Attorney for the Northern District 

of California, plaintiff's attorney, whose address is Room 404, New 

Post Office Building, Sacramento, California9 an answer to the 

complaint which is herewith served upon you, within 20 days after 

service of this summons upon you, exclusive of the day of service. 

If you fail to do so . judgment by default will be taken against 

you for the relief demanded in the complaint. 

Clerk 

( .l!i 
) ~~ 
By: ---?.ir.7uii>ERT -------=--~---,,,-=----=-------Deputy Clerk 

DATED: Sacramento, Calif. , 

. January 2~th , 1940 

( *) Rule 5 ( d) "All papers o.fter the complaint required to be 
served upon a party shall be filed with the 
Court either before service or within u 
reasonable time therenfter. 11 

- --oOo-- -
UNITED STATES MARSHJ\..L 'S OFFICE ) 
Northern District of California~ ) s s 

I hereby certify that I received the within writ on the 
day of , 1939, and personeclly served the 

_s_n_m_e-on-t~he --~d_a_y_o~f--- , 1939, by delivering to, 
and leaving -w-i~t-h- ------,-.--,.---~..,.....------...... ~-----,--------one of so.id defendants no.med therein personally, nt the City of 

, County of 
~i_n_s_a~i~d,-..,,D~i-s~t-r~i-c~t-,-u-c-o-py thereof, t_o_g_c~t-h_e_r_w_i--t~h-o._c_o_p_y_o_f __ t_h_e __ 
complaint uttc.chcd thereto. 

GEORGE VICE, United States Hnrshul 

By: 
Deputy 

c Cnlif. ----------
• 1939. ---- -----· 
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JOHN PARKS DAVIS 
Attorney at Law 
705 Standard Oil Building 
San Francisco, California 
Tele_hone : Douglas 1510 

Attorney for certain Defendants 

/-IP 
ILEO 

O'olook and .• ----M10•- ·-·· -
JAN 31 1940 

WALTER B. MALING, 
OLiRK. 

8 IN THE NORTHERN DIVISION OF THE UNITED STATES DISTRICT COURT, 

9 FOR THE NORTHERN DISTRICT OF CALIFORNIA 
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UNITED STATES OF AMERICA, 

Plaintiff, 

vs . 

THE STATE OF CALIFORNIA, ET AL ., 

Defendants. 

No. 4068 L 

STIPULATION EXTENDING TIME 

IT IS HEREBY STIPULATED by and benreen the plaintiff 

and BRADLEY MINING CO., P . R. BRADLEY, ESTELLE R. DAVIS and 

RUTH deFREMERY, certain of the defendant s herein, that said 

defendants may have to and including the 1st day of March, 940, 

with n which to file an answer to plaintiff ' s complaint . 

DATED: January 29, 1940~ 

~rneyAf~o~r~,~-

for said Defendants 
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BROBECK, PHLEGER & HARRISON 
Crocker .Building 

San F'rancisco , California . 

Attorneys for certain defendants . 

F\LED 
O'clock and .• - .• Jt\\n, ...... . ... ..... 

Ji\N 3 l l940 

W"'' ... ER a. MALING, 
"'~ 1 CL.IRK, 

15 IN 'l'HB UNITED STNrES DI~TRICT COURT FOR TUE NORTIIT.:RN DISTRICT 

16 OF CALIFORNIA, HOBT1JJ~RN DIVISION 
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UNITED STA1l'ES OF AM:F!RICA, ) 
) 

Plaintiff, ) 
) 

vs . ) No . 4068-L 
) 

THE STATE OF CALIFORNIA, et al . ) 
) 

Defendants . ) 
) 

STIPULATION EX'I1ENDING TIME 

IT I.:::. HEREBY STIPULATED by and between the parties 

hereto that the defendants Dent 'N. Macdonou~h, individually, 

and Dent ,; • i'11acdonough, sued as John Doe I ., as administrator 

with the will annexed of the Estate of Joseph M. l\Iacdono1J.gh, 

1 . 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

deceased., John Macdonough ., a minor ., and l~Iary lv1acdonough, a 

minor, may have to and including February 29., 1940., within 

which to plead or answer the complaint on file herein or 

make such motion with reference thereto as they may be 

advised. 

TJnited btates· Attorney 

A .ttorney 

Attorneys for Plai·1tit'f 



In t!Je ilistrirt <ttnurt nf t!Je Uniteh ~fates 
NORTHERN DISTRICT OF CALIFORNIA 

NORTHERN DIVISION 

_ u_ J'Ltri_r2 _ _s_TAT~S-_ OE _AMERICA __ ____ _____ _ _ 

Civil -

vs. No._/4.06_8.:-:L ______ _ 

_TI:!~ J3J.A TE J).E _ .C.ALJ_E.'0.IlliIA, __ et_ _al~ ____ _ 

Praecipe 

To the Clerk of Said Court: 

Sir: 

;ti 
/ 

__________ __ 20W_ER _.AND_ .IRRIGATHlN _.CO.MEANY_ .DF--CLEJtR -LAKE-,- -a- -c0-r.p0-:t!a-tion-- -- -

---- - -- ---- ------ -- -- --- -- -- -- ----·--------- - --------- -- - ------------- -- -------- -- -- - ---- - ------
' 



1 BROBECK, PHLEGER & HARRISON 
Crocker Building 

2 San Francisco, California. 

3 

4 

5 
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10 

11 

12 

13 

Attorneys for certain defendants. II 

L 
_ O'docka,u __ ....,u_ 

D£C 281939 

1d. TER B. ING, 
C&.ERK. 

14 IN THE UNITED STATES DISTRICT COURT FOR THE NORTmmN DISTRICT 

15 OJi' CALIF'ORNIA, NORTHFBRN DIVISION 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

UNITED STATES OF' AMERICA , 

Plaintiff., 

vs. 

THE STATE OF' CALIF'ORNIA , et al• 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) __________________ ) 

No . 4068 L 

srlIP-ULATION EXTENDING TIME 

26 IT I S HEREBY STIPULATED by and between the parties 

27 hereto that the defendants Dent ·N . :Macdonough, individually, 

28 and Dent W. Macdonough, sued as John Doe I, as administrator 

29 with the will annexed of the Estate of Joseph M: . Macdonough, 

30 deceased, J"obn Macdonough, a minor , and Mary Macdonough, a 

1 . 



1 minor , may have to and including January 30, 1940, within 

2 which to plead or answer the complaint on file herein or 

3 make such motion wi th reference thereto as they may be 

4 advised . 

5 

6 

7 

8 

9 

Dated: December 30 , 1939 . 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

United Stat es Attorney 

Attorneys for Plaintiff . 

2 . 



1 

2 

3 

4 

5 

6 

7 

JOHN PAR.KS DAVIS 
Attorney at Law 
7iJ5 Standard Oil Building 
San Francisco, California 
Telephone DOuglas 1510 

Attorney for certain defendants 

~ 
F IL D 

- --O'clock and - ... Min,. _____ _ 

DEC 2 3 1939 

WALTER B.MALING 
CLERK. ' 

8 IN THE NORTHERN DIVISION OF THE UNITED STATES DISTRICT COURT 

9 F'OR THE NORTHERN DISTRICT OF CALIFORNIA 

10 • • • • • • • • • • 

11 UNITED STATES OF AMERICA, ~ 
12 Plaintiff, ) 

) 
) 
) 
) 

) 
) 
) 

13 vs. No. 4068 L 

14 Tllli STATE OF' CALIFORNIA, ET AL., 

15 Defendants. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

STIPULATION EXTENDING TIME 

IT IS HEREBY STIPULATED by and between the 

plaintiff and BRADLEY MINI~G CO., P. fl. BRADLEY, ESTELLE R. 
DAVIS, and RUTH aeFREMERY, certain of the defendants herein, 

that said defendants may have t o and including the 1st day 

of F'ebruary, 1940, within which to file an answer to plaintiff's 

complaint. 

DATED December 26, 

Atto said Defendants 



1 

2 

3 

4 

5 

6 

7 

8 

g 

10 

11 

12 

13 

14 

15 

16 

17 

18 

1 9 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

JOnl~ PARKS DAVIS 
Attorney at Law 
705 Standard Oil Building 
San Francisco, California 
Telephone DOuglas 1510 

Attorney for certain Defendants 

IL 
---••r.O'clock n11d ....... Mln,.--·--· 

~OV 2 0 1939 

WALTER B. MALING, 
. CLERK, 

IN THB i' ORT.dit.;RH DIVISIOl~ OF· TtiE U1UTED STAThS DISTRIC'I' COURT 

IiO 'I'.l.ili .i: ORT.tlliRN DISTRICT O.t< CALil,.ORNIA 

• • • • • • • • • 

ONIT..t!,l) bTAT.l!.S OF' AMEl:UC1~, 

Plaintiff, 

vs. 

'.l'Hl!.. STATh. Oli C.11LI,ii·QR1.IA, .h.T AL., 

Defendants. 

} 
) 
) 

) 
) 

) 

j 

) 
) 

------------------) 

STIPUL ' TIOJ l:!,XTE~DI~u TI.ME 

No. 4068 L 

IT Io hErt~BY STIPULAThD by and between the pl aintiff 

and BR.u.DLEY 111J.I1~L~G CO., P. R. BRADLEY, bSTBLLr.. R. DAVIS and 

ROTH de.FRE RY, certains of the defendants herein, that said 

defendants may have to and including the 2d day of January, 

1940, within which to file an answer to plaintiff's complaint. 

D8TED November 28, 1939. 



1 BROBECK, PHLEGER & I-Ui.RRI SON 
Crocker Building 

2 San F'rancisco, California. 

3 Attorneys for certain defendants . 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

IL D 
.• - O'clock o.nd ....... Mln, ..... -

N O V 2 9 1939 

WALTER B.MALINQ, 
CLiRK, 

14 IN THE cJNITED STA'l1ES DISTRICT COURT FOR Trill NORTHERN DISTRICT 

15 OF CALIFORNIA, NORTHERN DIVISION 

16 

17 

18 

19 

20 

21 

22 

23 

UNITED STA'I'ES OF AMERICA , 

Plaintiff, 

vs. 

TEE STATE OF CALIFORNIA, et al. 

Defendants . 

) 
) 
) 
) 
) 
) 
) 
) 
) __________________ ) 

No. 4068 L 

24 STIPuLATION EXTENDING THIE 

25 IT IS HEREBY STIPULATED by and between the parties 

26 hereto that the defendants Dent w. M:acdonough, individually, 

27 and Dent VV . r,Iacdonough, sued as John Doe I, as administrator 

28 with the will annexed of the Estate of Joseph M. Macdonough, 

29 deceased, John Macdonough, a minor , and Mary Macdonough, a 

30 minor , may have to and including December 30, 1939, within 

1. 



1 which to plead or anmver the complaint on file herein or 

2 make such motion with reference thereto as they may be 

3 advised . 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Dated: November 30, 1939 . 

Attorneys for Plaintiff . 

2 . 



1 JOHN Phfil(S DAVIS 
.Attorney at Law 

2 705 Standard Oil Building 
San Francisco, California 

3 Teleohone ~Ouglas 1510 

4 Attorney forcer ain Def~ dants 

5 

6 

7 

FILED 
_ .. O'olock crnd ........ Mln, ........ . 

OCT 301939 

WALTER B.MALING, 
. CL.IRK. 

8 IN TH:!!; 1~0RTHERl~ DIVISIOI~ O.ll' Tfil UNIT:b..D STATl:!;S DISTRICT COURT 

g .FOR THB NORTilliRN DISTRICT 0.1:t CALI.FORNI' 

10 

11 

• • • • • • • • • • 

l.HHT.b..D S'IATtS O.B MIBRIC.A , 
12 Plaintiff, 

13 vs. 

14 THE ST1,Tl!, 01' CJ,.111' OlWI.A, 1T LL., 

15 Defendants. 
• • • • • • • • • • • • • • • • • • 

16 

) 
) 
) 

) 
) 
\ 
I 
) 

l 
NO. 4068 L 

17 STIPULATIOl~ ilTl'.,1~DING T ME 

18 IT IS .ti@EBY STIPlJLAThD by end between the pa ntiff and 

19 BR.t:1.DLBY h'lllHNG CO., P. R. BRADill, E.SThLL:b, R AVIS and 

20 RUTti deFR:b,ME.RY, certain of the defendants herein, that said 

21 defendants may have to and including the 1st day of December, 

22 1939, with·n which to fie Bn answer o plaintiff ' s comnlai 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

DAT:b,D October ~ ( It; ___ , 939. 

~~~/~ / ½1~ 
for Plaintiff 

~ ~ ~ ~errhts 



1 BROBECK, PHLEGER & HARE.I.tlON 
Crocker Building 

2 San Francisco , California . 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

Attorneys for certain defendants . 

FILED 
- - O'olook and ........ Mln ....... . 

OCT 3 0 1939 

WAL TEA B. MALINQ 
OL.8RK.' 

14 IN THE UNITED STATES DISTRICT COURT I1'0R TEE NORTHERN DISTRICT 

15 OF CALIF ORNI11, 11TORTh.LHli DIVISION 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

UNITED STATES OF AMERICA, 

Plaintiff, 

vs . 

THE STATE OF CALIFOfil,nA; et al • 

' Defendants . 

) 
) 
) 
) 
) 
) 
) 
) 
) _________________ ) 

No . 4068 L 

STIPULATION EXTENDING TIME 

26 IT IS HEREBY S'l1IPUU.TED by a.rid between the parties . 

27 hereto that the defendants Dent VJ . Ma.cdonough, individually, 

28 and Dent W. Maedonough, sued as Jobn Doe I , e.s administrator 

29 with the will annexed of the 1.:s ta te of Joseph 1: . l\lacdonough, 

30 deceased, Joan i1a.cdonough, a minor , and 1'.iary 1,ia.cdonough , a 

1 . 

, 



1 minor, may have to and including November 30, 1939, within 

2 which to plead or answer the complaint on file herein or 

3 make such motion vYi th reference thereto as they may be 

4 advised . 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Dated: October 30, 1939 . 

Assistant Un 
Attorneys 

States A torney 
.Plaintiff . 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

BROBECK, PHLEGEH &: H..t-1.RRISOH 
Crocker Builc1ine; 

San .L·rancisco , Cal5_for-nia . 

Attorneys for certain defenGants . 

TTH I'l1ED S 1rid1ES or JL'IERICA , 

{>laintiff , 

vs. 

Defendants . 

--------------------

) 

) 
' 

) 
) 
) 
) 
) 
) 

0 

rl o. 4068 L 

l1 I 

) , 

26 IT IS iII::IU~ff{ STIPULATED by and be t ween the parties 

27 hereto that the de.fenc1an t::3 Dent ·,v . 11acdonou'"h , inci.i vidually, 

28 and Dent \' .. . :~acdonou0 L. , sued as Jolm Doe I , as adninistrator 

29 with the will annexed of the ~~, t8.te of ;roEieph J... • .. _acc'.onou~h, 

30 deceased, Joan i' a cG.onou,cl~, d. !'' ino.' , ull(l 11.L.ry - .acdunonc,::.1 , a 

1 . 



1 

2 

3 

4 

5 

6 

7 

8 

0 
v 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

minor , mny have to and L.1cluc.in0 ucto1Jer 01, H)oS , within 

which to plead or ansvrer tl.e cohpl~i::1t on .,:·.10 Lerein or 

nake such motion with reference thereto as they r,my be 

advised . 

Dated : Septe:i1ber o?J, 1939 . 

united Stat~ ttorney 

ttorneys .t tintiff . 

2 . 

rney 



1 

2 

3 

4 

5 

6 

7 

8 

g 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

JOHN PAR.lCS DAVIS 
Attorney at Law 
705 Standard 011 Building 
San Francisco, California 
Telephone Douglas 1510 

Attorney for certain Defendants 

IN THE NORTHERN DIVISION OF THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF CALIFORNIA 

UNITED STATES OF AMERICA, 

Plaintiff, 

vs. 

t 
l 
'c 

THE STATE OF CALIFORNIA, ET. AL .,) 

~ Defendants. 

No . 4068 L 

STIPULATION EXTENDING rn 
IT IS HEREBY STIPULATED by and between the plaintiff 

an - BRADLEY I?HNG CO. , P. R. BRADLEY , ESTELLE R. DAVIS and 

RUTH de FREMERY, certain of the defendants herein, that said 

defendantw may have to and including the 1st day of November, 

23 1939, ithin which to file an answer to plaintiff's comp .. aint . 

24 

25 

26 

27 

28 

29 

30 

31 

32 

DATED : September 27, 1959 . 



1 

2 

3 

4 

5 

6 

7 

8 

g 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

JORN PARKE> DAVI'"' 
Attorney at Law 
7U5 Standard Oil Building 
San Francisco , California 
Telephone Douglas 1510 

Attorney for certain Defendants 

IN TH:b NORTHERrJ LIVISION OF THE UNITED S'IATES Dif>TRICT COURT 

FOR THE NOh11.iERN DI&TRICT OF CALIFORNIA 

UNITEL S'I'ATL,S OF AMERICA , 

Plaintiff , 

vs . 

THl!. STAT} OF CALIFORNIA, ET AL . , 

5 
~ 
( 

i 
) 

Defendants . ( 
~ - - - - - --- - -·---- - --- ) 

No . 4068 L 

STIPU_L~TION IQ\.T,!!:.!J..P.IJiG TIME 

IT IS HLREBY STIPULATED by and between the plaintiff 

and BRADLEY MINING CO ., P . R. BHADLEY , ELT}~LLE R. DAVIS and 

RUTH de FRJ1'JERY , certain of the defendants herein, that said 

defendants ruay have to and including the 1st day of October , 

19;:9, within v,hich to file an answer to plaintiff ' s compl aint . 

DATED : August 29 , 1939 . ' 

, 

- - · -- - --
Attorney_Jfor Plaintiff 

id J ~ . , 

-~~~-
ney for said Defendants 



l BROBECK., PHI.EGER & HARRI S ON 
Crocker Building 

2 San Francisco., California. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

Telephone: SUtter 0666. 

Attorneys for certain defendants. 

14 IN TBE UNITED STATES DISTRICT COURT :B'OR THE NORTHERN DISTRIC T 

15 OF CALIF'ORlJIA , NORTHERN DIVI SION 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

UNITED STATES 

vs. 

THE STATE OF 

OF' AMERICA, ) 
) 

Plaintiff, ) 
) 
) No. 4068 L 
) 

CALIF ORNIA, et al. ) 
) 

Defendants. ) 
) 

STIPULATION EXTENDING TIME 

26 IT I S HEREBY STIPULATED by and between the parties 

27 hereto that the defendants Dent vV. !i/Iacdonou~1, individually, 

28 and Dent w. Macdonough., sued as John Doe I., as administrator 

29 with the will annexed of the Estate of J·oseph M. Macdonough., 

30 deceased., Joan Macdonough, a minor, and Mary l!Iacdonough, a 



1 minor, may have to and including Septeniber 30, 1939, within 

2 which to plead or answer the complaint on file herein or 

3 make such motion with reference thereto as they may be 

4 advised. 

5 

6 Dated: August 31, 1939. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

2. 

United 

States Attorney 

Attorneys for Plaintiff. 



1 BROBECK., PHLEGER & HAHH..CSOH., 
Crocker Building, 

2 San }rancisco., California., 
Telephone: SUtter 0666 . 

3 Attorneys for certain defendants. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 IN 'rI-IE UNITED S 1rArl1J~S DISTlUC'r COURT FOR r.rp:c NORrffl~RH DISTRIC'r 

14 OF' CALL:11 Oh. 11IA, NORTl-iirnN DIVISION 

15 

16 

17 

18 

19 

·:{) 

21 

22 

23 

24 

UNI'.l'ED STATES 

vs . 

THE srr1·\TE OF 
et al, 

OF AMERICA, ) 
) 

Plo. int iff, ) 
) 
) No . 
) 

CALIPORIHA., ) 
) 
) 

Defendants . ) 
) 

STIPULATION EX'.L'BNDING '.l'LAE 

4068 L 

26 I':i.' IS llli.tlliBY S'l'IPUIA 'lr.8.D by and between tl:i.8 .9arties 

27 hereto that the defendants Dent w. Macdonoueh, individually, 

28 and Dent W. Macdonough, sued as Jolm Doe I., as ad.minis tra tor 

29 with the will annexed of the Es ta te of Joseph M. Macdonough, 

30 deceased., Joan Macdonough, a m1-nor, and I/Iary Macdonough, a 

1 . 



1 minor, may have to and including August 31, 1939, within 

2 which to plead or answer the complaint on file herein or 

3 make such motion with reference thereto as they may be ad-

4 vised . 

5 DATED: July 31, 1939. 

6 

7 

8 

9 

10 

11 

12 

13 
Attorneys for Plaintiff . 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 



- . 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

JOHN PARKS DAVIS 
Attorney at Law 
705 Standard Oil Building 
San Francisco, California 

Telephone DOuglas 1510 

Attorney for certain defendants 

-_...._ 

IN ThE 1 ORTHERN DIVISIO ~ 01· THE UNITED STATES DISTRICT COURT 

.F·OR THE 1~0RTHERN DISTRICT OF CALIFORNIA 

Ul~ITED STATES OF' AMERICA 

Plaintiff, 

vs. 

THE STATE OF' CALIF·oru IA, ET AL., 

Defendants, 

. • 

. 
• 

. 
• 

. 
• 

No. 4068 L 

STIPOLATIOt~ I;J{.TENDJJJG ,!I.ME 

IT IS HEtEBY STIPULATED by and between the plaintiff 

and BRADLbY MI~ ING C0.1"1PJuY, P.R. BRADLEY, ESTELLE R. DAVIS and 

RUT.ti de FREM.ERY, certain of the defendants herein, that said 

dsfendants may have to and including the 1st day of September, 

1939, within which to file an answer to plaintiff's complaint. 

DATED July ..2 7 , 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

1 2 

l 3 

14 

15 

16 

17 

1 8 

1 9 

20 

21 

22 

2 3 

24 

2 5 

26 

27 

2 8 

2 9 

:30 

3 1 

32 

JOHN PARKS DAVIS 
Attorney at Law 
705 Standard Oil Building 
San Francisco, California 

Telephone DOuglas 1510 

Attorney for certain defendants 

IN THE NORTHERN DIVISION OF THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF CALIFORNIA 

UNITED STATES OF AMERICA, 

Plaintiff , 

vs • . 

THE STATE OF CALIFORNIA, 
et al . , 

Defendants. 

-----------------

) 

f 
f 
s 
~ 
~ 

No . 4068L 

STIPULATION EXTENDING TIME 

IT IS HEREBY STIPULATED by and between the plaintiff 

and Bradley Mining Company , P. R. Bradley , Estelle R. Davis 

and Ruth de Fremery , certain of the defendants herein, that said 

defendants may ha,;,eto and including the 1st day of August, 1939 , 

within which to file an answer to plaintiff ' s complaint . 

DATED : June ~f , 1939 . 

orney for Plaintiff 

.-. ...,,.~ p,u11., la-· . 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

BROBECK., PHLEG··R & HARRISON 
Crocl:::er Building ., 

San Francisco., California., 
Telephone: SU-0666 

Attorneys for certain defendants. 

13 IN THE U1JITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT 

14 OF CALIFORNIA., NORTHERN DIVISION 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

UNITED STA'rEs OF AMERICA., 

Plaintiff., 

vs. 

TEE STATE OF CALIFORNIA., 
et al., 

Defendants. 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

No. 4068 L 

STIPULATION EXTl NDING TJME 

26 IT IS HEREBY STIPULATED by and between the parties 

27 hereto that the defende.nts Dent w. Macdonough , individually., 

28 and Dent~. Macdonough., sued as John Doe I., as administrator 

29 with the will annexed of the Estate of Joseph M. Macdonough ., 

30 deceased, Joan M&cdonough., a minor., and Mary Iviacdonough ., a 

1. 



1 minor, may have to and including July 31, 1939, within which 

2 to plead or answer the complaint on file herein or make 

3 such motion with reference thereto as they may be advised. 

4 DATED: June 3~, 1939. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

~~es Attorney 

t, ttorneys for Plaintiff. 

2. 



1 BROBECK, PHLEGER & HARRISON 
Crocker Building, 

2 San Francisco, Calif'ornia, 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

Telephone: SUtter-0666, 

Attorneys for certain defendants . 

13 IN THE UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT 

14 OF CALIFORNIA , NORTHERN DIVISION 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

UNITED STATES OF AMERICA , ) 
) 

Plaintiff , ) 
) No . 4068 L 

vs . ) 
) 

THE STA'rE 01<, CAL I FOR NIA , ) 
et al ., ' I 

) 
Defendants . ) 

STIPUIA TION EXT.ENDING TIME 

IT IS HEREBY STIPULA'I1.ED by and bet ween the parties 

26 hereto that the defendants Dent w. Macdonough , individually , 

27 and Dent W. Macdonough , sued as John Doe I , as administrator 

28 with the will annexed of the Estate of Joseph M. Macdonough, 

29 deceased , Joan Macdonough , a minor , and Mary Macdonough , a 

30 minor , may have to and including June 30 , 1939, within which 

1 . 



1 to plead 01 .. answer the complaint on file herein or make 

2 such motion with reference thereto as they may be advised . 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Dated : June 15, 1939 . 

~Attorney 

Attorneys for Plaintiff . 

2 . 



.... .,. •. -· 

1 JOHN PARKS DAVIS 
Attorney at Law 

2 705 Standard Oil Building 
San Francisco, California 

3 

4 

5 

6 

7 

8 

g 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

Telephone DOuglas 1510 

Attorney for certain defendants 

U, 

IN THE NORTHERN DIVISION OF THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT 0~, CALIFORNIA 

UNITED STATES OF AMERICA ) 

Plaintiff , ( 

vs . ) No . 4068 L 

THE STATE OF CALIFORNIA, et al., ( 

Defendants . ) 

( 

STIPULATION EXTENDING TIME 

IT IS HEREBY STIPULATED by and between the plaintiff 

and Bradley Mining Company, P. R. Bradley, Estelle R. Davis and 

Ruth de Fremery, certain of the defendants herein, that said 

defendants may have to and including the 1st day of July, 1939, 

within which to file an answer to plaintiff's complaint . 

DATED: June I 

ttorney for said efendants 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

BROBECK, PHLEGER & HARRISON 
Crocker Bui lding 

San Francisco, California . 
Telephone : Sutter 0666 

Attorneys for certain defendants . 

13 IN THE UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT 

14 OF CALili'ORNIA, NORTl-iERN DIVISION 

15 

16 

18 

19 

20 

21 

22 

23 

UNITED STATES OF AMERICA, 

Plaintiff , 

vs . 

THE STATE OF CALIFORNIA, 
et al . 

Defendants . 

) 
) 
) 
) 
) No o 4068 L 
) 
) 
) 
w 
) __________________ ) 

STIPULATION :E.'X'rENDING TIME 

24 IT IS HEREBY STIPULATED by and between the parties 

25 hereto that the de:t'endants Dent W. Macdonough, individually, and 

26 Dent w. Macdonough, sued as John Doe I , as administrator with the 

27 will annexed of the Estate of Joseph M. Macdonough, ceceased, 

28 Joan Macdonough, a minor , and r,Iary Macdonough, a minor, may 

29 have to and including June 15, 1939, within which to plead or 

30 answer the complaint on file herein or make such motion with 

1 . 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 
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reference thereto as they may be advised . 

Dated: June 1, 1939 . 

Attorneys for Plaintiff . 
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JOHN PARKS DAVIS 
Attorney at Law 
705 Standard Oil Building 
San Francisco , California 

Telephone Douglas 1510 

Attorney for certain defendants 

IN THE. NORTHERN DIVISION OF THE UNITED STATES DISTRICT COURT, 

FOR THE NOHTHE.RN DISTRICT OF CALIFORNIA 

UNITED STATES OF AM.l:ffiICA, 

Plaintiff, 

vs . 

THE STATE OF CALIFORNIA, 
et al . , 

i 
l 
' i 
) 

i 
Defendants . ( 

--------- -- _______ ) 

No . 4068-L 

IT IS HEHIBY STIPULATED by and b etv1ecn t he plaintiff 

and Bradley Mining Co . , P. R. Bradley , E.stelle R. D~vis and 

Ruth de Fremery, certain of the defendants herein, that said 

defendants may have to and including the 1st day of June , 1939 , 

v1i thin which to file an answer to plaintiff's complaint . 

DATED: MAY. 10, 1939 . 



lttt tire 1!listrirt <t!nurt nf tlt.e Unit.eh ~fat.es 
NORTHERN D ISTRICT OF CALIFORNIA 

NORTHERN DIVISION 

Civil -

vs. 
4CiJ 8- L No. _______ ________ _ 

Praecipe 

To the Clerk of Said Court: 
I 

Sir: 

Please issue ____ ;,_ U _,; e _ ~-'!'-'."' ~n-~ _ "-"~ J <} A ;_q: ~ __ ~?,: _ ~-~ r 1f i c_e _ u_2 or1 ________ _ _ 

______ ____ _____ __ de1'end· nts _HAY_,Q_ D_G . _LA _NOUE ,_ JA~'1 _:· _ 1. __ 0_' B.tH~ __ ?-~~------- --

-::!J__ l:i ~ 1 f 
A~Eist·rt U. ·: +tnr ey 

Attorney}or _ _l · · t.L .. f _. ___ __ _____ _____ ____ __ ____ ___ _ 



Jiu tlJ._ ... UNITED ... S.TATE8-... DIS'J.'RIC'l.t ...... ' :nurt 
1111111 ...... .FOR ... T.HE ... NORTHERN.......... . ..... DIS.TRI.CT .... OF. .... T.HE ....................... .............. . 

l'tatr of Olalifnruta 

........ UNITED ... STAUS .... OF. .. .AMERI.CA, .................... . 

Plaintiff' ..... . No .... 4o.6S,~.L ............................. . 
vs. 

Dept. N 0 ...... ..... ..... . ...... .. .............. . 

..... CROCKER. .. F.IRS.'i' ... NATIO.NAL ... BANK ... OF ........ . 

.. .............. .SAN ... F.BAN.CI.SOO., .... e.t ... al., ....................... . 
Defendants .. . 

Jt tli l;trtby &tipulat.eb and agreed by and between the respective parties hereto that the 

.. D.et.endan.t., .... Cro.cker ... F.1r.st ... .N.a.t1.ona.l .. Bank ... ot ... .S.an ... Franc1sco ...................................... . 

may have to and incl~tding the ... ... . ,e.1ghth ........ : .......... day of_.... · .,. ..... J.'"ne ..... .................. .. .. .. ............... ... , 19.39 
within which to plead, demur to, or answer ... tbeCompla1nt .. 1n ... the .. a.bove-ent1tled .. a.ct1on, 

... •...•. .... .. .......... ......... ... ..... .... ...... .•.....•. ....... .... .....•...•..•..•........ 07' make sitch motion with reference thereto as .. it ......... . 
may be advised. 

This stipitlation ~ be filed. 

Dated, ... .. . 118J: .. 6th,.. . , ,939·········~i ~ 
································)~.~ ... ~ .~ ......... .... ...................... ~ 
Attorney-), ... for ...... P.laint.1.t.t ....................... .. ........ ..... . . 
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10 

11 

12 

BROBECK, PHLEl\IBR & HAl~RISON, 
Crocker Building, 

Ss.n Francisco, California. 
Telephone: su-0666 

Attorneys for Certain Defendants. 

.,, 

I • 
,t 1 

13 IN THE UNITED STATES DISTRICT COURTroR THE NORTHERN DISTRICT 

14 OF CALIFORNIA, NO:WrHERN DIVISION 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

UNITED STATES OF .AMERICA, 

Plaintiff , 

vs. 

THE STATE OF CALIFORNIA, 
et al, 

Defendants. 

) 
) 
) 

~ 
) 
) 
) 
) 
) _______________ ) 

No. 4068 L 

STIPULATION EXTENDING 
TIME 

IT IS HEREBY STIPULATE'D by and between the parties hereto 

that the defendants Dent VI . Macdonough., individually, and Dent \7. 

26 Macdonough, sued as John Doe I, as administrator with the will an-

27 nexed of the Estate of Joseph M. Macdonough, deceased, Joan Mac-

28 donough, a minor, and Mary Macdonough, a minor, may have to and 

29 including June 1, 1939, within which to plead or answer the 

30 complaint on file herein or make such motion with reference 

1. 



l thereto as they may be advised. 

2 DATED: May 1, 1939. 
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27 
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29 

30 

Attorneys for Plaintiff. 
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JOHN PARKS DAVIS 
Attorney at Law 
705 Standard Oil Building 
S~n Francisco, California 

Telephone Douglas 1510 

Attorney for certain defendants 

,........_ 

D 

A 

IN THE NORTHERN DIVISION OF THE UNITED STATES DISTRICT COURT, 

FOR THE NOttTHERN DISTRICT OF CALIFORNIA 

UNITED STATES OF AMERICA, 

Plaintiff, 

vs. 

THE STATE Oll' CALIFORNIA, 
et al., 

Defendants. 

----------------

) 

t 
{ No. 4068-L 

t 
J 

STIPULATION EXTENDING TIO 

IT IS HEREBY STIPULATED by and between the pl~intiff 

and Bradley Mining Co., P. R. Bradley, Estelle R. Davis and 

Ruth de Fremery, certain of the defendants herein, that said 

defendants may have to and including the 10th day of May, 1939, 

within which to file an answer to plainti 

DATED• April~• 1939. 

Attorney for said defendants 



1 JOHN PARKS DAVIS 
Attorney at Law 

2 705 Standard Oil Building 
San Francisco , California 

3 

4 

5 

6 

7 

8 

Telephone DOuglas 1510 

Attorney for certain defendants 

9 Il~ TtlE 1~0RTtlER,~ DIVISION 01' THI!; U ITED STATES DISTRICT COURT 

10 .F'OR THE ~ORTH1RN DISTRICT 0.1! CALI1'·0RNIA 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

• • • • • • • • • • • 

U.NIT:b..D S1AT1S O.F· AM.1:!,RICA , ) 

~ Plaintiff, 
) 

V"'' .., . ~ No . 40681 

Trl1 STATB O.ft CALIFORNIA, ) 
et al . , ) 

~ Defendants . 

STIPULATIOf h.XTBrDING TIM.h. 

IT lb tiliR~BY oTifULAT1D by and between the ulaintiff 

and Bradley Mining Company, P . R. Bradley, Estelle R. Davis 

and Ruth de Fremery, certain of the defendants herein , that said 

defendants may have to and including the 26th day of April, 1939 , 

within which to file an answer to plaintiff ' s complaint . 

DATED April -.f.--, 1939 . 

At orney for said Defendants 



lJtt fls ...... .. .JT~f1..'I'~.P. .... ~.'I'A'l1~~ .... P..;I..f3-f.R:J:9..T ...... Jnurt 
~ ...... FOR .. .. ™J~ .... N9.fl'.J.'H~ ............... .,. ....... DI.STRIC.':£'. .... oF ... THE ............. .. .................. ..... . 

· t5'tat.e nf <!lalifnrnia 

Plaintiff .. ... . No ..... 4o68 ... L ............. ....... ....... . 

VS. 

.... 9.RQG.~.$B ... FIR~.r ... :N.Ar~9.~~·~···~~~~ ... 9.r ........ . 
Dept. No ........................... ............ . 

................... ~AN ... F.MN.QJ.$..Q9.., .... ~.~ ... ~J.2 .................. ... . 
Defendant ... ~. 

3Jt ill lf.er.ehy &tipulat.eb and agreed by and between the respective parties hereto that the 

Defendant Crocker First National Bank of San Francisco 
·· ······ ······ ... .. ... . .. . . ···· ··-'······· · ··· ···· ······•·········· ··· ····· ·· ····· · ······ ·· · ·············••···· ·· · ················· · ·· ········· ······ ·•·············· ·· ···· ·· ······· ·••······ .......... . 

h t d · l d.. tl Seventh Mav 39 may a·ve o an inc ~i ing ie ..... .. , .................................. .. day of. ........... -!. .... .. ..... ... ... .... .....•................. .•.............. .. , 19 ..... . 

within which to ple(;,a,, demur to, or answer ..... ~h.~ ... QQ~P.1~.~~~ .. J.n .. the .. above-ent1t.led ... act1on, 

•·· ····· · ······ · ···· ·· ·· ·· ···· ····· ··· ··· ····· · ······•··••· ···· ···· ·· ···· ········ ········· ··· · ··or rnake such motion w1:th ref erence thereto as .. .. .. 1 t ....... . 
may be advised. 

This stipiilation need not be filed. 

Dated,. ..... A:P.rtl. ... ~.~·~'······························, 192.?.. fi~ 
~:····::.:.::·:·:::::::::······:·:~~~:~: .. •·· 

A ttorney~ or ... .... Pl.a.1.n.t.1.ff. ...................................... . 



The fore going time is hereby extende·d to and No .. ~ .?.~ ... ~..... ....... .... Dept. No ............... .......... .. 

including the ................ day of ................................... . , 193 ..... . 

UNITED STATES OF AMERICA ·· ·· ··········· ---------- --- ----· ··········· --------------------- --- -------- -------- -· 

Attorney ........ for .... .......... .......................................... .. 

Plaintiff .. -: .. 

VS. 
The foregoing time is hereby extendedi to a nd 

including the ................ day of.. ..................... ............. , 193 .... .. CROCKER FIRST NATIONAL BANK 

.......... OF ... SAN .. FRANCISCO, .... et ... al., ...... . 
A ttorney ........ fo r ............................................. ...... ..... .. Defendant.~ .. . 

The foregoing time is hei·eby extend ed to· and 
~ttpulattnu iExtrnhing IDimr 

including the ................ day 0£... ................................. , 193 .... .. 

At to rn ey ........ for ........................................................ .. 

The fore goin g tim e is hereby ex tended to and 

including the ............... . day of... .... ; ............................ , 193...... To 

Attorney ........ for ....................................... ......... ......... .. 

The foregoing tim e is hereby extended to a nd 

including the ................ day of.. ........ .......................... , 193 .... .. 

Attorney ........ for .... .............. .............. .................... ..... .. 

· ................ United .. . States .. Attorney · .. . 

Address 

New Post Office Building 
Sacramento, California 

MORRISON, HoHFELD, FOERSTER, 

SHUMAN 8c CLARK 
ATTORNEYS AT LAW 

CROCKER BUILDING 

SAN FRANCISCO, CALIFORNIA 
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7-1404 

FRANK J . HENNESSY , 
United States Attorney, 
G. B . HJELM, 
Assistant u. s . Attorney, 
Attorneys for Plaintiff . 

D 

IN THE UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT 

OR CALIFORNIA, NORTHERN DIVISION . 

--- --- -
UNITED STATES OF CALIFORNIA , 

Plaintiff , 

vs . 

HE STATE OF CALIFORNIA, et al . , 

Defendants . 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No . 4068- L 

STIPULATION EXTENDING TlME 

IT IS HEREBY STIPULATED by and between the parties here­

o that the defendant, Pacific Gas and Electric Company , a 

orporation, may have to and including May 1 , 1939 , within 

which to plead or answer the complaint on file herein or make 

such motion with reference thereto as they may be advised. 

FRANK J . HENNESSY, 
United·states Attorney 

, ~ 

s . Attorney . 

GOT___.., naff!NO OJTJO• 



GARRET W. McENERNEY 
2002 Hobart Building, 
San Francisco, Cali fornia , 
Attorney for The Roman Catholic 
Archbishop of San Francisco, a 
corporation sole, Defendant. 

IN THE NORTHERN DIVISION OF THE UIUTED STATES 

DISTRICT COURT FOR THE NORTHERN DISTRICT OF CALIFORNIA 

UNITED STATES OF AMERICA, 

Plaintiff , 
vs. Civil No . 4068-L 

THE STATE OF CALIFORNIA, etc., 

Defendants. ) _________________ ) 
STIPULATION. 

It is hereby stipulated and agreed by and between the respect­

ive parties hereto that defendant THE ROMAN CATHOLIC ARCHBISHOP OF 

SAN FRANCISCO, a corporation sole, may have to and including April 

15th, 1939, ithin which to plead, demur, answer, disclaim or make 

such motion in this action as said The Roman Catholic Archbishop 

of San Francisco, a corporation sole, may be advised. 

This stipulation need not be filed nor need any order of court 

be made or bad thereon. 

Dated, Sacramento, California, March d.fr939. 

Attorneys for Plaintiff. 



lJu 11}. . ... t1N::t.'l'~ .... ~.'I'.tt.'l'i~ .. Jr1J~'l'~JQ_'I' ......... _ .aurt 
(ifXIJK ... NORT.HER ... D.I.Y.I.SI.ON ....... ........ lDOUUqpUU ... FOR . THE .NORTHERN ... DISTRI C'r · ... . 

of the ~tnte nf <!laHfnrnta 

........... UNI.TED ... S.TAT.ES ... OF .. AMERIC.A ................... . 
PlaJintift' ..... . 

vs. 

No .... 4o6S .. L .......................... . 
O'clock and .• ••. Min. 

........ C.RO.CXER. .. F.l.:8.~.T ... NAT.l.0.NAt ... B.ANK ... Of ..... . 
Dept. No ................................... , ... . 

................. SAN ... FRAN.C.I.S..C.O •.... e.t ... ~.l ......................... . 
Def endant.8 .. . 

.Jt i!I iij.er.eby &tipulnt.eh and agreed by and between the 1·espective parties hereto that the 

Defendant Crocker First National Bank of San Francisco 
·· ·· ···· ····· ··· ···· ···· · ···· · ·······, ··············•··············· ·············· ·········· ·•···•·············· ·····•·•·••··················· ······ ······························ ········ · ········· · 

may have to and i1:cliiding the ... .J:J,~.Y.~.~.~h ................... day of_ ... Apr1.l ... ............ ................................ .. ........ , 19 .. 39 
with:in which to plead, demur to, or answerthe Oomplalnt ... 1n .. the ... above ... enti tled ... act.1on, 

.. ........... .... .................. ........... .......................... ........................ or make such motion with reference thereto as .... 1t ... ....... . · 
may be advised. 

~::,;:::tio:•eed.~;;~~~:n~ ...... , ,9.J9::~i~ 
Att-orney.,,. for ... .P..l.aint.1f.f .... .. ... .... ......... ................... . . 

·----· 



The foregoing time is hereby extended to and No ..... 4.o.6g ... L.. .. . ..... . .. Dept. No ............. .. ..... ... ... . 

including the__ .............. day of .... .. ............ .................. , 193 ..... . 

Attorney ........ for ......... ................................................ . . ..... UNITiD ... STATES .. . OF .. AMERICA ...... .. . 
Plaintiff .. ~ .. 

vs. 
The foregoing time is he1·eby extended lo an d 

including the .... ............ day 0£.. ..................... ............. , 193 .. ... . . .... .. CROCKER .. FIRST ... NATIONAL .. BANK . 

.............. OF. ... SAN ... FBANC15.C.O., .... e.t .... al.-... . 
Attorney ........ fo r ......................................................... . Def endant ... EJ.. 

The foregoing tim e is hereby extended to and S,tipulutinn iExtrnhing Wimr 
including the ........ ........ day of ........ ............................ , 193 ..... . 

A ttorn ey ........ for .......... ............................................. ... . 

The foregoing time is hereby extended to a nd 

including the ................ day 0£... ................................. , 193...... To 

Attorney ........ for .......................... .............................. .. . 

The foregoing time is hereby extended to and 

including the ....... ......... day 0£ .. ..... ...... ...... ................. , 193 ..... . 

Attorney ........ for .................. .. .................... .................. . 

........... Un1.t.e.d ... S.t.at.e.~ ... At.t.o.r.n.e.Y. ........... . 

Address 

New Post Office Building, 
........ sacramento, .... Cal1forn1a ..... ...... .. . 

MoRRISON, HoHFELD. FOERSTER, 

SHUMAN & CLARK 
ATTORNEYS AT LAW 

CROCKER BUILDING 

SAN FRANCISCO, CALIFORNIA 



1 BROBECK, PHLEGER & HARRISON, 
Crocker Building, 

2 San Francisco, California . 
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Telephone : SUtter 0666. 

Attorneys for Certain Defendants . 

B 

IN THE Ul\TI'l'ED STATES DISTRICT COURT FOR THE NORTHERN DIS'I'RICT 

OF CALIFORNIA, NORTHEPJJ DIVISION . 

UNITED STNl1ES OF Al',GRICA, 
Plaintiff , 

vs. 

) 
) 
) 
) 

T:s:::I; STATE OF CALIFORNIA, et al ., ) 
Defendants . ) 

No . 4068- L. 

STIPULATION EXTElifDING 'I'IME 

IT IS HEREB:l STIPULA'TED by and between the parties hereto 

that the defendants Dent W. Macdonough, individually, and Dent W. 

Macdonough, sued as John Doe I , as administrator with the will an­

nexed of the Estate of Joseph M. Macdonough, deceased, Joan !f.ac ­

donoi.:,gh , a minor, and Mary Macdonough, a. minor, may have to and in­

cluding May 1st, 1939, within which to plead. or answer the complaint 

on file herein or make such motion with reference thereto as they 

may be advised . 

Dated: March 15, 1939 . 

Ass s 

Attorneys for Plaintiff . 



GARRET W. McENERNEY 
2002 Hoba.rt Building, 
San Francisco, California, 
Attorney for Edward H. Nutter, 
(sued herein as Edward A. Nutter), 
Defendant. 

IN THE NORTHERN DIVISION OF THE UNITED ST ATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF CALIFORNIA 

UNITED STATES OF AME:R.IOA, 

Plaintiff, 
vs . 

THE STATE OF CALIFORNIA, etc ., 

Defendants. 

Civil No . 4068L 

STIPULATION. 

It is hereby stipulat ed and agreed by and between the respect­

ive parties hereto that defendant EDWARD H. NUTTER ( sued herein as 

Ed ard A. Nutter") may have to and including the 25th day of March, 

1939 , within hich ti plead, demur, answer, disclaim or make such 

motion in this action as said Ed ard H. Nutter ( sued herein as Ed­

ward A. Nutter) may be advised. 

This stipulation need not be filed nor need any order of court 

be made or had thereon. 

Dated , Sacramento , California, March 4, 1939 . 

~~-f.~~-c--caa.c.~ 
-- - ,, ~-~~ ~~ ~4 ...... 

~~Gee 
~ "' 

~ United States Attorney 

Attorne 'Y_)for Plaintiff . 



1 JOHN PARKS DAVIS 
Attorney at Law 

2 705 Standard Oil Building 
San Francisco, California 

3 

4 

5 

6 

7 

Telephone DOuglas 1510 

Attorney-for certain defendants 

O'cloc ,n, •. 

8 IN THE NORTHERN DIVISION OF THE UNITED STATES DISTRICT COURT 

9 FORTE ~ORTHERN DISTRICT OF C.ALIFORNIA 

10 

11 

12 UNITED STATES OF .AMERICA 

13 Plaintiff, 

14 vs. 

15 THE ST.1-lTE OF CALIFORNIA, 
et al., 

16 

17 

18 

Defendants. 

No. 4068L 

STIPUL TION EXTErDING ~ 
19 

20 IT IS HEREBY STIPULATED by and between the plaintiff 

21 and . Bradley Mining Company, P.R. Bradley, Estelle R~ Davis 

22 and Ruth de Fremery, certain of the defendants herein, that said 

23 defendants may have to and including the 8th day of April, 1939, 

24 within which to file an answer to plaintiff's complaint. 

25 

26 

27 

28 

29 

30 

31 

32 

DA.TE:D March - , 1939. 

~s~~ 
m ~ as~d~ S~ 

Attorney>for Plaintiff 

Defendants 



In tltr llistritt Q!nurt nf tqr 1ltnitrb ~fates 
NORTHERN D ISTRICT OF CALIFORNIA 

NORTHERN DIVIS ION 

_lJNITH:D __ TATES_ OF AMERICA_,_ __ _____ _____ _ 

Civil - 4CIJ 8-L 

vs. No. _____ - - - - - - - - - - -

THE STATE OF CALII<'OfWIA e t al . - - - --- -- - ---- - ---- -- ------ -- ----'-- -- ----- -- -- - -

Praecipe 

To the Clerk of Said Court: 

Sir: 

________ ___ _ JEU:iIE _ T . _ McDONOIDH , _ sued_ as_ Jane_ Doe _One ____ ___ __ ______ ___ ______ __ _ 

__ _ _ _ _ ____ _ _ -~~-~~ __ Vi ~- -~cDONOill_~ !- __ ~-1!~-~ - ~~ _ !~~-p-~~--~~!~~--_____ __ _______ _______ __ _ 
JOAN McDONOffiH, sued as Jane Doe Two 

___________ _ MARY_ McDONOWH,_ sued_ as_ Jane_ Doe _Three ____ __ __ _____ _____ _____ ____ ___ _ 

_ __ _ _ _ _ _ _ _ _ _ _ fIB~H:1;3_:C.~.B_Qp __ Qf __ S!IJ'L EEANCJ_SC_Q, _ -~u~_d _ as __ Johr.L __ o~-_f o_ur _________ ____ _ _ 

--- ----------~?!1_~ _9_ ~_ -~~-~15! __ ~~~~- _f!:~--~j--~~-1::~~-~?-~~--~!1-~ --- ----------- --- ------ ---- ----

--------- --- ------- - - -- --------- --- - -- - ---- ---- -- -- --------- - ---- - ----- - ----- - --- -

---------- ------ -- -- - - - ----- - --- - -
Assistant U. _ 

Attorney for __ _ plai nt if.f. __ ____ ___ ____ _____ _____ ___ _ _ 



t1 
FILED 

1 

2 

3 

AN 10 1949 

c~ w~ CALBREATH l - " · -- ' 
CLERK 

4 I 
5 ' 

a 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

IN THE NORTHERN DIVISION OF THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF CALIFORNIA 

UNITED STATES OF AMERICA, 

Plaintiff, 

vs. 

19 THE STATE OF CALIFORNIA; S. F. BUTTERWORTH; 
ALFRED A. 'WHEELER; CROCKER FIRST NATIONAL 

20 BANK, A CORPORATION; WILLIAM O. B. MAC­
DONOUGH; JOHN DOE ONE, AS ADMINISTRATOR OF 

21 THE ESTATE OF JOSEPH M. MACDONOUGH, DE­
CEASED; JOHN DOE TWO, AS EXECUTOR OF THE 

22 ESTATE OF JOSEPH M. MACDONOUGH, DECEASED; 
JOHN DOE THREE, JOHN DOE FOUR, JOHN DOE 

23 FIVE, JOHN DOE SIX, JOHN DOE SEVEN, JOHN 
DOE EIGHT, JOHN DOE NINE, JOHN DOE TEN, 

24 JANE DOE ONE, JANE DOE TWO, JANE DOE THREE, CIVIL NO. 4068 L. 
JANE DOE FOUR AND JANE DOE FIVE AS HEIRS AT 

25 LAW AND/OR DEVISEES OF THE ESTATE OF JOSEPH 
M. MACDONOUGH, DECEASED; FREDERICK BILLINGS, 

26 THE CALIFORNIA BORAX COMPANY, A CORPORATION; 
THE CALIFORNIA BORAX COMPANY, A CO-PARTNER-

27 SHIP; THE SULPHUR BANK QUICKSILVER MINING 
COMPANY, A CORPORATION; THE SULPHUR BANK 

28 CONSOLIDATED QUICKSILVER MINING COMPANY, A 
CORPORATION; EMPIRE CONSOLIDATED QUICKSIL-

29 VER MINING COMPANY, A CORPORATION; WILLIAM 
E. GERBER; RICHARD WHITE; CIEAR LAKE QUICK-

30 SILVER MINING COMPANY, A CORPORATION; RAY­
MOND G. LANOUE; JAMES M. 0 1BRIEN; T. A. 

31 MORRISEY; CIEAR LAKE COMPANY, A CORPORATION; 

32 



l I ESTELLE R. DAVIS; RUTH de FREMERY; CLINTON 
E. DOLBEAR; P.R. BRADLEY; EDWARD A. NUTTER; 

2 A. T. HATHAWAY; HOMESTAKE GOLD MINING COM­
PANY, A CORPORATION; GOLDEN GATE GOLD MIN-

3 ING COMPANY, A CORPORATION; RICHARD ROWE 
ONE; RICHARD RO'WE TWO; RICHARD ROWE THREE; 

4 I RICHARD ROWE FOOR; RICHARD ROWE FIVE; JANE 
ROWE ONE; JANE ROWE TWO; JANE ROWE THREE; 

5 JANE ROWE FOOR; JANE ROWE FIVE; SAM BLAKE 
CORPORATION ONE; SAM BLAKE CORPORATION TWO; 

8 SAM BLAKE CORPORATION THREE; SAM BLAKE COR­
PORATION FOUR; SAM BLAKE CORPORATION FIVE; 

7 POWER AND IRRIGATION COMPANY OF CLEAR LA.KE, 
I A CORPORATION; CLEAR LAKE WATER COMPANY, A 

8 CORPORATION; CALIFORNIA TRUST AND SAVINGS 
BANK, A CORPORATION; PACIFIC GAS AND ELEC-

9 TRIC COMPANY, A CORPORATION; PACIFIC TELE-

I PHONE AND TELEGRAPH COMPANY, A CORPORATION; 
10 BRADLEY MINING COMPANY, A CORPORATION, 

I 
ll II Defendants. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

·24 

25 

26 

27 

28 

29 

30 

31 

32 

I 

II 

I 
JUDGMENT 

The above entitled cause came on regularly for trial 

before the above entitled Court, the Honorable Dal M. Lemmon 

presiding without a jury, on the 18th of August, 1947, Frank 

J. Hennessy, United states Attorney, by Emmet Seawell, Assist­

ant United States Attorney, appearing as attorney for the 

plaintiff, Fred N. Howser, Attorney General of the State of j-

Calitornia, by E.G. Benard, Deputy Attorney General, appear-

ing upon behalf of the defendant, The State of California, 
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11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
II 

24 

25 II 

26 

27 

28 

29 II 
30 
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32 

Messrs. Brobeck, Phleger & Harrison, by Marion B. Plant, 

Esquire, appearing on behalf of the defendant Dent w. Mac­

Donough, individually and as Administrator With the Will 

Annexed of the Estate of Joseph M. MacDonough, deceased, sued 

herein as John Doe One, as Administrator of the Estate of 

Joseph M. MacDonough, deceased, and on behalf of the defend­

ants Joan MacDonough, a minor, and Mary MacDonough, a minor, 

sued herein respectively as Jane Doe One and Jane Doe Two, 

as heirs at law and/or devisees of the estate of Joseph M. 

MacDonough, deceased, Neal Chalmers, Esquire, appearing on 

behalf of the defendant Clear Lake water Company, a corpora­

tion, and John Parks Davis, Esquire, appearing on behalf of 

the defendant Bradley Mining co., a corporation, sued herein 

as Bradley Mining Company; 

And it appearing to the Court that the defendants 

Edward A. Nutter, Pacific Telephone and Telegraph Company, 

Archbishop of San Francisco (John Doe Four), Crocker First 

National Banlc, T. A. Morrisey, Clear Lake Company, James M. 

O1Brien, George J. O'Brien and P.R. Bradley have each 

appeared and filed answers disclaiming any interest in the 

real property described in the complaint on file herein; 

And it appearing that defendants Estelle R. Davis 

and Ruth deFremery have appeared and filed answers in the 

above entitled action but that Bradley Mining Co. has suc­

ceeded to all right, title and interest of said defendants 

Estelle R. Davis and Ruth deFremery; 

And it further appearing to the Court that defendants 

California Trust and savings Banlc, Pacific Gas and Electric 

Company, Homestake Gold Mining Company, Golden Gate Gold 

Mining Company, Raymond G. I.a.Noue, Power and Irrigation Company 

of Clear Lake, and H. Vincent Keeling (Richard Rowe Five) 



1 have each been duly and regularly served with a copy of summons 

2 I and complaint but have failed to appear and ansver or other-

~ 11 w vise plead vithin the time required by law, and that their 

4 
1 

defaults have been duly and regularly entered; 

5 

6 

7 

8 

Plaintiff having moved for dismissal of the action 

as to the defendants Empire Consolidated Quicksilver Mining 

Company, Clinton E. Dolbear, and A. T. Hathaway, and also as 

to all fictitious defendants designated by the names Doe, 

9 
1 

Rove and Sam Blake {save as hereinabove identified as actual 

lO 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

defendants), and the attorney for the plaintiff having 

stipulated in open court for the dismissal of the action as 

to defendants s . F. Butterworth, Alfred A. Wheeler, Frederick 

Billings, The California Borax Company, a corporation, The . 

California Borax Company, a co-partnership, . The sulphur Bank 

Quicksilver Mining Company, a corporation, The sulphur Bank 

Consolidated Quicksilver Mining Company, a corporation, 

William E. Gerber, Richard 'White, and Clear Lake Quicksilver 

Mining Company, a corporation, and the action thereupon having 

been dismissed as to said. defend.ants, and evidence having been 

introduced and the Court having considered the same, and it 

further appearing and being duly proved and the parties appear­

ing upon the trial having stipulated hereto, and the court 

23 1 being fully advised in the premises, and having filed herein 

24 its findings of fact and conclusions of law, and having 

25 directed that judgment be entered in accordance therewith; 

26 now, therefore, by reason of the law and findings aforesaid: 

27 t IT IS HEREBY ORDERED, ADJUDGED AND DECREED 

28 

29 1 . That the defendant Dent w. MacDonough, as Adminis-

30 trator With the Will Annexed of the Estate of JosephM. MacDonough, 

31 deceased, was at the time of the commencement of this action and 

32 



1 ever since has been and now is the owner and seized in fee of 

2 that certain parcel of real property located and lying situate in 

3 the County of Lake, State of California, and more particularly 

4 described as follows: 

5 Island number one situate in the North West 
quarter of Section 6 Township 13 North Range 7 West 

6 Mount Diablo Base Meridian and the South West quarter 
of Section 31 Township 14 North Range 7 West Mount 

7 Diablo Base and Meridian according to the government 
survey thereof. 

8 

9 That neither plaintiff nor its Indian wards has any right, title, 

10 estate or interest in, to or upon said premises or any part or 

11 parcel thereof; that excepting for such interest or interests as 

12 the defendants Joan MacDonough, a minor, and Mary MacDonough, a 

13 minor, may have in the estate of said Joseph M. MacDonough, de-

14 ceased, and excepting for such right, if any, as the Clear Lake 

15 Water Company may have to overflow said parcel of real property, 

16 or any part thereof, by raising the level of Clear Lake, none of 

17 the defendants other than the defendant Dent W. MacDonough as 

18 Administrator With the Will Annexed of the Estate of Joseph M. 

19 MacDonough, deceased, has any right, title, estate or interest in, 

20 to or upon said premises, or any part or parcel thereof. 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

2. The defendant Bradley Mining Co., a corporation, was 

at the time of the commencement of this action, and ever since 

has been and now is the owner and seized in fee of that certain 

parcel of real property located and lying situate in the County of 

Lake, State of California., and more particularly described as 

follows: 

All lands located within the North East quarter 
of Section 6 Township 13 North of Range 7 West Mount 
Diablo Meridian with the exception of a. triangular 
shaped pie:ce of land lying to the south of a. line run­
ning South 68 degrees and 40 minutes West from a point 
452.7 feet north of the quarter corner common to 
Sections 5 and 6 of Township 13 North of Range 7 West 
Mount Diablo Meridian; 

All lands within the North West quarter of Sec­
tion 5 Township 13 North of Range 7 West Mount Dia.blo 
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14 

15 

16 

17 

18 

19 

20 
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22 
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24 

25 

26 
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28 
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30 

31 

32 

33 

Base Meridian lying to the west of a line commencing at 
a point 2319.1 feet north and 167.5 feet east of the 
quarter corner common to Sections 5 and 6 of Township 13 
North of Range 7 West Mount Diablo Meridian, thence run­
ning South O degrees and 10 minutes East a distance of 
1762.8 feet, thence running South 68 degrees and 40 min­
utes West to a point where such line intersects the Sec­
tion line running North between Sections 5 and 6 of 
Township 13 North of Range 7 West Mount Diablo Meridian. 
This point of intersection is a point 452.7 feet north 
of the quarter corner common to Sections 5 and 6 of Town­
ship 13 North of Range 7 West of Mount Diablo Meridian; 

EXCEPTING, HOWEVER, those certain lands situate in 
the County of Lake, State of California, lying partly in 
the NW 1/4 of Section 5 and partly in the NE 1/4 of Sec­
tion 6, T. 13 N., R. 7 W., M.D.M., more particularly 
described as follows: 

BEGINNING at a point which bears North oo 10 1 West 
400.78 feet from a point that bears North 76° 10 ' West, 
distant 2559.3 feet from the center of Section 5, Town­
ship 13 North, Range 7 West, M.D .M.; thence from the 
point of beginning, along the South side of the existing 
road, North 89° 53 ' West, 657.9 feet, and South 86° 22 1 

30 11 West, 271.92 feet to a pipe monument set distant 15.0 
feet East from the existing rock fence which encloses the 
buildings of the Indians living within this area; thence, 
along a line running parallel and 15.0 feet distant from 
said rock fence, as follows: South 16° 46 ' 30 11 West, 
132.58 feet; thence South 16° 24 1 30 11 West, 242.6 feet; 
thence South 31° 26 1 30 11 West, 158.6 feet; thence South 
61° 35 ' 30" West, 335.0 feet , more or less, to the low 
water line of Clear Lake; thence Northerly, along said 
low water line, 1200.0 feet , more or less, to a point 
thereon that is situated South 20° 55 1 West, from a point 
that is North 68° 42 1 West 1965.79 feet from the point 
of beginning of this description; thence, leaving said 
low water line, North 20° 55 1 East, 500.0 feet, more or 
less, to said point situated North 68° 42 1 West from the 
point of beginning; thence North 75° 12 1 East, 307.67 
feet; thence South 81° 04 1 East, 864.97 feet; thence 
North 27° 33 ' 30" East, 370.9 feet; thence North 310 57 ' 
30 11 West, 207.69 feet1 thence North 54° 44 ' East, 259.11 
feet; thence North 82° 52 1 East, 405.3 feet to a pipe 
monument, and thence South o0 10 1 East, 1362 .02 feet to 
the point of beginning, containing approximately 50.0 acres. 

That neither the plaintiff nor any of its Indian wards has any 

right, title, estate or interest in, to or upon said premises, or 

any part or parcel thereof; that excepting for such right, if any, 

as the Clear Lake Water Company may have to overflow said parcel of 

real property, or any part thereof, by raising the level of Clear I 

Lake, none of the defendants other than the defendant Bradley Min­

ing Co., a corporation, has any right, title, estate or interest 

in, to or upon said premises, or any part or parcel thereof. 

3. The plaintiff was at the time of the commencement of 



1 I this action, and ever since has been and now is the owner and 

2 seized in fee, sub ject only to the rights of its Indian wards of 

3 that certain parcel of real property located and lying situate 

4 in the County of Lake, State of California, and more particularly 

5 described as follows: 

6 

7 

8 

9 
II 

10 I 
11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

Those certain lands situate in the County of Lake, 
State of California, lying partly in the NW 1/4 of Sec­
tion 5 and partly in the NE 1/4 of Section 6, T. 13 N., 
R. 7 W., M.D.M., more particularly described as follows: 

BEGINNING at a point which bears North o0 10 ' West 
400.78 feet from a point that bears North 76° 10 1 West, 
distant 2559.3 feet from the center of Section 5, Town­
ship 13 North, Range 7 West, M.D .M.; thence from the 
point of beginning, along the South side of the existing 
road, North 89° 53 ' West, 657.9 feet, and South 86° 22 1 

30" West, 271.92 feet to a pipe monument set distant 15.0 
feet East from the existing rock fence which encloses the 
buildings of the Indians living within this area; thence, 
along a line running parallel and 15.0 feet distant from 
said rock fence, as follows: South 16° 46 ' 3011 West, 
132.58 feet; thence South 16° 24 ' 30" West, 242.6 feet; 
thence South 31° 26 1 30 11 West, 158.6 feet; thence South 
61° 35 ' 30" West, 335.0 feet, more or less, to the low 
water line of Clear Lake; thence Northerly, along said 
low water line, 1200.0 feet, more or less, to a point 
thereon that is situated South 20° 55 ' West, from a point 
that is North 68° 42 1 West 1965.79 feet from the point 
of beginning of this description; thence, leaving said 
low water line, North 20° 55 ' East , 500.0 feet, more or 
less, to said point situated North 68° 42 1 West from the 
point of beginning; thence North 75° 12 1 East, 307 .67 
feet; thence South 81° 04 1 East, 864.97 feet; thence North 
27° 33 1 30" East, 370 .9 feet; thence North 31° 57 ' 30 11 

West, 207.69 feet ; thence North 54° 44 ' East, 259.11 
feet; thence North 82° 52 ' East, 405.3 feet to a pipe 
monument, and thence South o0 10 ' East, 1362.02 feet to 
the point of beginning, containing approximately 50 .0 acres. 

That, excepting for such right, if any, as the Clear Lake Water 

Company may have to overflow said parcel of real property or any 

part thereof, by raising the level of Clear Lake, none of the 

defendants has any right, title, estate or interest in, to or 

upon said premises or any part or parcel thereof. 

4. That plaintiff have judgment against the defendants 

for its costs herein taxed at 

Dollars. 

Dated this day 

United States District Judge 
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FILED 
'JAN 1 f 1 1949 

Q! ~ QALBR~~• 

IN THE NORTHERN DIVISION OF THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF CALIFORNIA 

--------

14 , UNITED STATES OF AMERICA., 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

2 6 

27 

28 

29 

30 

:n 

32 

I 
I 

Plaintiff., 

vs. 

THE STATE OF CALIFORNIA; S. F. BUTTERWORTH; 
ALFRED A. WHEELER; CROCKE:R FIRST NATIONAL 
BANK., A CORPORATION; WILLIAM O. B. MAC­
DONOUGH; JOHN DOE ONE., AS ADMINISTRATOR OF 
THE ESTATE OF JOSEPH M. MACDONOUGH., DE­
CEASED; JOHN DOE TWO., AS EXECUTOR OF THE 
ESTATE OF JOSEPH M. MACDONOUGH., DECEASED; 
JOHN DOE THREE., JOHN DOE FOUR., JOHN DOE 
FIVE., JOHN DOE SIX., JOHN DOE SEVEN., JOHN 
DOE EIGHT., JOHN DOE NINE., JOHN DOE TEN., 
JANE DOE ONE., JANE DOE TWO., JANE DOE THREE., CIVIL NO. 4068 L. 
JANE DOE FOUR AND JANE DOE FIVE AS HEIRS AT 
LAW AND/OR DEVISEES OF THE ESTATE OF JOSEPH 
M. MACDONOUGH., DECEASED; FREDERICK BILLINGS., 
THE CALIFORNIA BORAX COMPANY., A CORPORATION; 
THE CALIFORNIA BORAX COMPANY, A CO-PARTNER-
SHIP; THE SULPHUR BANK QUICKSILVER MINING 
COMPANY., A CORPORATION; THE SULPHUR BANK 
CONSOLIDATED QUICKSILVER MINING COMPANY., A 
CORPORATION; EMPIRE CONSOLIDATED QUICKSIL-
VER MINING COMPANY., A CORPORATION; WILLIAM 
E. GERBER; RICHARD WHITE; CLEAR LAKE QUICK-
SILVER MINING COMPANY., A CORPORATION; RAY-
MOND G. LANOUE; JAMES M. O'BRIEN; T. A. 
MORRISEY; CLEAR LAKE COMPANY., A CORPORATION; ) 
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ESTELLE R. DAVIS; RUTH deFREMERY; CLINTON 
E. DOI.SEAR; P. ' R. BRADLEY; EDWARD A. NUTTER; 
A. T. HATHAWAY; HOMESTAKE GOLD MINING COM­
PANY, A CORPORATION; GOLDEN GATE GOLD MIN­
ING COMPANY, A CORPORATION; RICHARD ROWE 
ONE; RICHARD ROWE TWO; RICHARD ROWE THREE; 
RICHARD ROWE FOUR; RICHARD ROWE FIVE; JANE 
ROWE ONE; JANE RO'WE TWO; JANE ROWE THREE; 
JANE ROWE FOUR; JANE ROWE FIVE; SAM BLAKE 
CORPORATION ONE; SAM BLAKE CORPORATION TWO; 
SAM BLAKE CORPORATION THREE; SAM BLAKE COR­
PORATION FOUR; SAM BLAKE CORPORATION FIVE; 
POWER AND IRRIGATION COMPANY OF CLEAR LAKE, 
A CORPORATION; CLEAR LAKE WATER COMPANY , A 
CORPORATION; CALIFORNIA TRUST AND SAVINGS 
BANK, A CORPORATION; PACIFIC GAS AND ELEC­
TRIC COMPANY, A CORPORATION; PACIFIC TELE ­
PHONE AND TELEGRAPH COMPANY, A CORPORATION; 
BRADLEY MINING COMPANY, A CORPORATION, 

Defendants . 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

The above entitled cause came on regularly tor trial 

before the above entitled Court, the Honorable Dal M. Lemmon 

presiding without a jury, on the 18t h of August, 1947, Frank 

J . Hennessy, United States Attorney, by Emmet Seawell, Assist­

ant United States Attorney, appearing as attorney for the 

plaintiff, Fred N. Howser, Attorney General of the State of 

California, by E. G. Benard, Deputy Attorney General, appear­

ing upon behalf of the defendant, The state of California, 
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25 
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Messrs. Brobeck, Phleger & Harrison, by Marion B. Plant, 

Esquire, appearing on behalf of the defendant Dent W. Mac­

Donough, individually and as Administrator With the Will 

Annexed of the Estate of Joseph M. MacDonough, deceased, sued 

herein as John Doe One, as Administrator of the Estate of 

Joseph M. MacDonough, deceased, and on behalf of the defend­

ants Joan MacDonough, a minor, and Mary MacDonough, a minor, 

sued. herein respectively as Jane Doe One and Jane Doe Two, 

as heirs at law and/or devisees of the estate of Joseph M. 

MacDonough, deceased, Neal Chalmers, Esquire, appearing on 

behalf of the defendant Clear Lake water Company, a corpora­

tion, and John Parks Davis, Esquire, appearing on behalf of 

the defendant Bradley Mining co., a corporation, sued herein 

as Bradley Mining Company; 

And it appearing to the court that the defendants 

Edvard A. Nutter, Pacific Telephone and Telegraph Company, 

Archbishop of San Francisco (John Doe Four), Crocker First 

National Bank, T. A. Morrisey, Clear Lake Company, James M. 

O'Brien, George J. O'Brien, and P.R. Bradley have each 

appeared and filed answers disclaiming any interest in the 

real property described in the complaint on file herein; 

And it appearing that defendants Estelle R. Davis 

and Ruth deFremery have appeared and filed answers in the 

above entitled action but that Bradley Mining Co. has suc­

ceeded to all right, title and interest of said defendants 

Estelle R. Davis and Ruth deFremery; 

And it further appearing to the Court that defendants 

California Trust and savings Bank, Pacific Gas and Electric 

Company, Homestake Gold Mining Company, Golden Gate Gold 

Mining Company, Raymond G. La.Noue, Power and Irrigation Company 

of Clear Lake, and H. Vincent Keeling (Richard Rowe Five) 
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have each been duly and regularly served with a copy of summons 

and complaint but have failed to appear and answer or. other­

wise plead within the time required by law, and that their 

defaults have been duly and regularly entered; 

Plaintiff having moved for dismissal of the action 

as to the defendants Empire Consolidated Quicksilver Mining 

Company, Clinton E. Dolbear, and A. T. Hathaway, and also as 

to all fictitious defendants designated by the names Doe, 

Rove and Sam Blake (save as hereinabove identified as actual 

defendants), and the attorney for the plaintiff having 

stipulated in open court for the dismissal of the action as 

to defendants s. F. Butterworth, Alfred A. Wheeler, Frederick 

Billings, The California Borax Company, a corporation, The 

California Borax Company, a co-partnership, The sulphur Bank 

Quicksilver Mining Company, a corporation, The Sulphur Bank 

Consolidated Quicksilver Mining Company, a corporation, 

William E. Gerber , Richard White, and Clear Lake Quicksilver 

Mining Company, a corporation, and the action thereupon having 

been dismissed as to said defendants, and evidence having been 

introduced and the court having considered the same, and it 

further appearing and being duly proved and the parties appear­

ing upon the trial having stipulated hereto, the Court makes 

its FINDINGS OF FACT as follows: 

(1) The defendant Dent w. MacDonough as Administrator 

With the Will Annexed of the Estate of Joseph M. MacDonough, 

deceased, was at the time of the commencement of this action, 

and ever since has been and now is the owner and seized in fee 

of that certain parcel of real property located and lying 

situate in the County of Lake, State of California, and more 

particularly described as follows: 



1 

2 

3 

4 

5 

6 

7 
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9 

10 

11 

12 

13 

14 

15 

Island number one situate in the North West 
quarter of Section 6 Township 13 North Range 7 West 
Mount Diablo Base Meridian and the South West quarter 
of Section 31 Township 14 North Range 7 West Mount 
Diablo Base and Meridian according to the government 
survey thereof. 

It is true that on or about August 13, 1874, said parcel of real 

property was listed to the State of California by the United 

States of America in List No. 32 of Indemnity School Selections, , 

but it is untrue that said parcel of real property was so liste4 
\ 

by mistake or inadvertence. The said parcel was so listed with 

full authority of law and the said listing was good and valid. 

On or about October 10, 1877, the defendant The State of Califor­

nia issued its patent of said parcel of real property to R. s. 
Floyd, also known as Richards. Floyd, and to defendant Thomas P. 

Madden, which said patent was recorded in the office of the County 

Recorder in and for the County of Lake on October 20, 1877, in 

16 Volume Two of Patents at Page 250, Lake County Records. There-

17 after the title to said parcel of real property passed by mesne 

18 conveyances to Joseph M. Ma.cDonough. Joseph M. MacDonou.gh died 

19 on March 14, 1931, and he was at the time of his death the owner 

20 and seized in fee of said parcel of real property. Pursuant to 

21 proceedings duly had and taken in the Superior Court, State of 

22 California, in and for the County of San Mateo, Dent W. MacDonough 

23 was on August 8, 1931 appointed Administrator With the Will 

24 Annexed of the Estate of the said Joseph M. Ma.cDonough, deceased; 

25 Letters of Administration were duly and regularly issued to said 

26 Dent W. MacDonough on or about August 13, 1931, and said Dent W. 

27 MacDonough ever since has been and now is the duly and regularly 

28 appointed and acting Administrator With the Will Annexed of the 

29 Estate of the said Joseph M. MacDonough, deceased. Neither the 

30 plaintiff nor any of its Indian wards has any right, title, 

31 estate or interest in, to or upon said premises or any part or 

32 parcel thereof. Excepting for such interest or interests as the 



1 defendants Joan MacDonough, a minor, and Mary MacDonough, a minor, 

2 may have in the estate of said Joseph M. MacDonough, deceased., 

3 and excepting for such right, if any, as the defendant Clear Lake 

4 Water Company may have,to overflow said parcel of real property, 

5 or any part thereof., by raising the level of Clear Lake., none of 

6 the defendants other than the defendant Dent W. MacDonough as 

7 Administrator With the Will Annexed of the Estate of the said 

8 Joseph M. MacDonough, deceased., has any right, title, estate or 

9 interest in, to or upon said premises, or any part or parcel 

10 thereof. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

(2) The defendant Bradley Mining Co., a corporation., 

was at the time of the commencement of this action, and ever 

since has been and now is the owner and seized in fee of that 

certain parcel of reaJ property located and lying situate in the 

County of Lake, State of California, more particularly described 

as follows: 

All lands located with.in th.e North East quarter 
of Section 6 Township 13 North of Range 7 West Mount 
Diablo Meridian with the exception of a triangular 
shaped piece of land lying to the south of a line run­
ning South 68 degrees and 40 minutes West from a point 
452.7 feet north of the quarter corner common to 
Sections 5 and 6 of Township 13 North of Range 7 West 
Mount Diablo Meridian; 

All lands within the North West quarter of Sec­
tion 5 Township 13 North of Range 7 West Mount Diablo 
Base Meridian lying to the west of a line commencing 
at a point 2319.1 feet north and 167.5 feet east of 
the quarter corner common to Sections 5 and 6 of Town­
ship 13 North of Range 7 West Mount Diablo Meridian, 
thence running South O degrees and 10 minutes East a 
distance of 1762.8 feet, thence running South 68 
degrees and 40 minutes West to a point where such line 
intersects the Section line running North between 
Sections 5 and 6 of Township 13 North of Range 7 
West Mount Diablo Meridian. This point of inter­
section is a point 452.7 feet north of the quarter 
corner common to Sections 5 and 6 of Township 13 
North of Range 7 West or Mount Diablo Meridian; 

EXCEPTING, HOWEVER, those certain lands situate 
in the County of Lake, State or California, lying 
partly in the NW 1/4 of Section 5 and partly in the 
NE 1/4 of Section 6, T. 13 N., R. 7 W., M.D.M • ., more 
particularly described as follows: 
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BEGINNING at a point which bears North o0 10' West 
400.78 feet from a point that bears North 76° 10 1 West, 
distant 2559.3 feet from the center of Section 5, Town­
ship 13 North, Range 7 West, M.D.M.; thence from the 
point of beginning, along the South side of the existing 
road, North 89° 53 1 West, 657.9 feet, and South 86° 22' 
30 11 West, 271.92 feet to a pipe monument set distant 15.0 
feet Ea.st from the existing rock fence which encloses the 
buildings of the Indians living within this area; thence, 
along a line running parallel and 15.0 feet distant from 
said rock fence, as follows: South 16° 46' 30 11 West, 
132.58 feet; thence South 16° 24 1 30 11 West, 242.6 feet; 
thence South 31° 26' 30" West, 158.6 feet; thence South 
61° 35 1 30 11 West, 335.0 feet, more or less, to the low 
water line of Clear Lake; thence Northerly, along said 
low water line, 1200.0 feet, more or less, to a point 
thereon that is situated South 20° 55' West, from a point 
that is North 68° 42 1 West 1965.79 feet from the point 
of beginning of this description; thence, leaving said 
low water line, North 20° 55 1 East, 500.0 feet, more or 
less, to said point situated North 68° 42' West from the 
point of beginning; thence North 75° 12 1 East, 307.67 
feet; thence South 81° 04' East, 864.97 feet; thence 
North 27° 33' 30" East, 370.9 feet; thence North 31° 57' 
30" West, 207.69 feet6 thence North 54° 44 1 East, 259.11 
feet; thence North 82 52 1 East, 405.3 feet to a pipe 
monument, and thence South o0 10 1 East, 1362.02 feet to 
the point of beginning, containing approximately 50.0 acres. 

It is true that on or about February 15, 1860, the United States 

of America, in pursuance of an application for Homestead Patent by 

the defendant Frederick Billings, issued its patent to said Fred- , 

erick Billings covering said parcel of real property, which patent 

is recorded in the office of the County Recorder of said County of 

Lake in Volume One of Patents at Pages 261-274, Lake County Records, 

but it is untrue that said parcel of real property was so patented 

to said defendant Frederick Billings by mistake or inadvertence. 

The said parcel of real property was so patented with full authority 

24 of law and the said patent thereon was good and valid. Title to 

25 said parcel of real property passed by mesne conveyances from said 

26 defendant Frederick Billings to the defendant Bradley Mining Co., 

27 a corporation, and the defendant Bradley Mining Co., a corporation, 

28 is the owner and seized in fee thereof. Neither the plaintiff nor 

29 any of its Indian wards has any right, title, estate or interest 

30 in, to or upon said premises, or any part or parcel thereof. Ex-

31 

32 

33 

II 

cepting for such right, if any, as the defendant Clear Lake Water 

Company may have to overflow said parcel of real property, or any 

part thereof, by raising the level of Clear Lake, none of the 

-6-



1 defendants other than the defendant Bradley Mining Co., a corpora-

2 tion, has any right, title, estate or interest in, to or upon said 

3 premises, or any part or parcel thereof. 

4 (3) Neither of the parcels of real property described 

5 in paragraphs (1) and (2) hereof, nor any part of either of them -

6 save for the property excepted from the description in paragraph 

7 (2) hereof, said excepted property being the same real property as 

8 described in the next paragraph, is or ever has been occupied, used 

9 cultivated, improved, enjoyed, claimed or possessed by Indians of 

10 the Como Indian Tribe, or by Indians of other tribes, or by any 

11 Indians whomsoever. It is untrue that Indians of the Como Tribe o~ 

12 of other tribes, or any other Indians, or the ancestors and progeni-

13 tors of any Indians have ever cleared either of the said parcels of 

14 real property, or any part of either thereof, or have ever built 

15 fences, barns, lodges, houses, ceremonial halls, or other improve-

16 ments thereon, or have ever used the said parcels of real property, 

17 or any part of either thereof, as a burying place for their dead. 1 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

(4) The plaintiff was at the time of the commencement o 

this action, and ever since has reen and mw is the owner and seized , 

fee, subject only to the rights of its Indian wards, of that certa:in 

parcel of real property located and lying situate in the County of 

Lake, State of California, particularly described as follows: 

Those certain lands situate in the County of Lake, 
State of California, lying partly in the NW 1/4 of Section 
5 and partly in the NE 1/4 of Section 6, T. 13 N., R. 7 W., 
M.D.M., more particularly described as follows: 

BEGINNING at a point which bears North oo 10 1 West 
400.78 feet from a point that bears North 76° 10 1 West, 
distant 2559.3 feet from the center of Section 5, Town­
ship 13 North, Range 7 West, M.D.M.; thence from the 
point of beginning, along the South side of the exist­
ing road, North 89° 53 1 West, 657.9 feet, and South 860 
22 1 30" West, 271.92 feet to a pipe monument set distant 
15.0 feet East from the existing rock fence which en­
closes the buildings of the Indians living within this 
area; thence, along a line running parallel and 15.0 feet 
distant from said rock fence, as fol.lows: South 160 
46' 30 11 West, 132.58 feet; thence South 16° 24 1 30 11 West, 
242.6 feet; thence South 31° 26 1 30 11 West, 158.6 feet; 
thence South 61° 35' 30" West, 335.0 feet, more or less, 
to the low water line of Clear Lake; thence Northerly, 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

along said low water line, 1200.0 feet, more or less, to 
a point thereon that 1s situated South 20° 55 1 West, from 
a point that is North 68° 42' West 1965.79 feet from the 
point of beginning of this description; thence, leaving 
said low water line, North 20° 55 1 East~ 500.0 feet, more 

. or less, to said point situated North 6~0 42 1 West from 
the point of beginning; thence North 75° 12 1 East, 307.67 
feet; thence South 81° 04 1 East, 864.97 feet; thence North 
27° 33 1 3011 East, 370.9 feet; thence North 31° 57 1 3011 

West, 207.69 feet; thence North 540 44 1 East, 259.11 feet; 
thence North 820 52 1 East, 405.3 feet to a pipe monument, 
and thence South oo 10 1 East, 1362.02 feet to the point 
of beginning, containing approximately 50.0 acres. 

It is true that on or about February 15, 1860, the United States 

of .America, in pursuance of an application by the defendant Fred­

erick Billings for Homestead Patent, issued its patent to said 

defendant Frederick Billings covering said parcel of real property, 

which patent is recorded in the office of the County Recorder of 

said Lake County in Volume One of Patents at Pages 261-274, Lake 

14 County Records. It is true that said parcel of real property was 

15 so patented to said defendant Frederick Billings by mistake and 

16 inadvertence. At the time said patent was so issued, said parcel 

17 of real property was occupied, used, enjoyed and claimed and ever 

18 since has been and now is occupied, used, enjoyed and claimed by 

19 Indians of the Como Indian Tribe, and at the time that said patent 

20 was issued, as aforesaid, the said parcel of real property was 

21 Indian land. Excepting for such right, if any, as the Clear Lake 

22 Water Company may have to overflow said parcel of real property, 

23 or any part thereof, by raising the level of Clear Lake, none of 

24 the defendants has any right, title, estate or interest to, in or 

25 upon said premises, or any part or parcel thereof. 

26 

27 CONCLUSIONS OF LAW 

28 As its conclusions of law from the foregoing findings of fact, 

29 the Court decides as follows: 

30 1. That the defendant Dent W. MacDonough, as Adm1nis-

31 trator With the Will Annexed of the Estate of Joseph M. MacDonough, 

32 deceased, was at the time of the commencement of this action and 

33 ever since has been and now is the owner and seized in fee of 

-8-



1 

2 

3 

4 

5 

6 

7 

that certain parcel of real property located and lying situate in 

the County of Lake, State of California, and more particularly 

described as follows: 

Island number one situate in the North West 
quarter of Section 6 Township 13 North Range 7 West 
Mount Diablo Base Meridian and the South West quarter 
of Section 31 Township 14 North Range 7 West Mount 
Diablo Base and Meridian according to the government 
survey thereof. 

8 That neither plaintiff nor its Indian wards has any right, title, 

9 estate or interest in, to or upon said premises or any part or 

10 parcel thereof; that excepting for such interest or interests as 

11 the defendants Joan MacDonough, a minor, and Mary Ma.cDonough, a 

12 minor, may have in the estate of said Joseph M. MacDonough, de-

13 ceased, and excepting for such right, if any, as the Clear Lake 

14 Water Company may have to overflow said parcel of real property, 

15 or any part thereof, by raising the level of Clear La.ke, none of 

16 the defendants other than the defendant Dent W. MacDonough as 

17 Administrator with the Will Annexed of the Estate of Joseph M. 

18 MacDonough, deceased, has any right, title, estate or interest in, 

19 to or upon said premises, or any part or parcel thereof. 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

2. The defendant Bradley Mining Co., a corporation, was 

at the time of the commencement of this action, and ever since 

has been and now is the owner and seized in fee of that certain 

parcel of real property located and lying situate in the County of 

La.ke, State of California, and more particularly described as 

follows: 

All lands located within the North East quarter 
of Section 6 Township 13 North of Range 7 West Mount 
DiabJ.o Meridian with the exception of a triangular 
shaped piece of land lying to the south of a line run­
ning South 68 degrees and 40 minutes West from a point 
452.7 feet north of the quarter corner common to 
Sections 5 and 6 of Township 13 North of Range 7 West 
Mount Diablo Meridian; 

All lands within the North West quarter of Sec­
tion 5 Township 13 North of Range 7 West Mount Diablo 
Base Meridian lying to the west of a line commencing 
at a point 2319.1 feet north and 167.5 feet east of 
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2 
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4 

5 

6 

7 

8 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

the quarter corner common to Sections 5 and 6 of Township 
13 North of Range 7 West Mount Diablo Meridian, thence 
running South O degrees and 10 minutes East a distance of 
1762.8 feet, thence running South 68 degrees and 40minu1Bs 
West to a point where such line intersects the Section 
line running North between Sections 5 and 6 of Township 
13 North of Range 7 West Mount Diablo Meridian. This 
point of intersection is a point 452.7 feet north of the 
quarter corner common to Sections 5 and 6 of Township 13 
North of Range 7 West of Mount Diablo Meridian; 

EXCEPTING HOWEVER, those certain lands situate in the 
County of Lake, State of California, lying,:partly in the 
NW 1/4 of Section 5 and partly in the NE 1/4 of Section 6, 
T. 13 N., R. 7 W., M.D.M., more particularly described as 
follows: 

BEGINNING at a point which bears North o0 10 ' West 
400.78 feet from a point that bears North 76° 10 1 \lest, 
distant 2559.3 feet from the center of Section 5, Town­
ship 13 North, Range 7 West, M.D.M.; thence from the 
point of beginning, along the South side of the existing 
road, North 89° 53 ' West, 657.9 feet, and South 86° 22 1 

30" West, 271.92 feet to a pipe monument set distant ~-5.0 
feet East from the existing rock fence which encloses the 
buildings of the Indians living within this area; thence, 
along a line running parallel a.nd 15. O feet distant from 
said rock fence, as follows: South 16° 46 1 30 11 West, 
132.58 feet; thence South 16° 24 1 30 11 West, 242.6 feet; 
thence South 31° 26 1 30 11 West, 158.6 feet; thence South 
61° 35' 30 11 West, 335.0 feet, more or less, to the low 
water line of Cl.ear Lake; thence Northetrly, along said 
low water line, 1200 .o feiet, more or less, to a point 
thereon that is situated South 20° 55 1 West, from a point 
that is North 68° 42 1 West 1965.79 feet from the point 
of beginning of this description; thence, leaving said 
low water line, North 20° 55' East, 500.0 feet, more or 
le-ss, to said point situated North 68° 42 1 West from the 
point of beginning; thence North 75° 12 1 East, 307.67 
feet; thence South 81° 04 1 East, 864.97 feet; thence 
North 27° 33' 30 11 East, 370.9 feet; thence North 31° 57' 
30" West, 207.69 feetb thence North 54° 44 1 East, 259.11 
feet; thence North 82 52' East, 405.3 feet to a pipe 
monument, and thence South o0 10' East, 1362.02 feet to 
the point of beginning, containing approximately 50.0 acre:s. 

That neither tbe plaintiff nor any of its Indian wards has any 

right, title, estate or interest in, to or upon said premises, or 

any part or parcel thereof; that excepting for such right, if any, 

as the Clear Lake Water Company may have to overfJ.ow said parcel 

of real property, or any part thereof, by raising the J.evel of 

Clear Lake, none of the defendants other than the defendant Bradley 

Mining Co., a corporation, has any right, title, estate or interest 

in, to or upon said pre:mises, or any part or parcel thereof. 

3. The plaintiff was at the time of the commencement of 

33 this action, and ever since has been and now is the owner and 
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1 II seized in fee, subject only to the rights of its Indian wards of 

2 that certain parcel of real property located and lying situate 

3 in the County of Lake, State of California, and more particularly 

4 described as follows: 

5 Those certain lands situate in the County of Lake, 
State of California, lying partly in the NW 1/4 of Sec-

6 tion 5 and partly in the NE 1/4 of Section 6, T. 13 N., 
R. 7 W., M.D .M., more particularly described as follows: 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

BEGINNING at a point which bears North oo 10 1 West 
400.78 feet from a point that bears North 76° 10 1 West, 
distant 2559.3 feet from the center of Section 5, Town­
ship 13 North, Range 7 West, M.D.M.; thence from the 
point of beginning, along the South side of the existing 
road, North 89° 53 1 West, 657.9 feet, and South 86° 22 1 

30 11 West, 271 .92 feet to a pipe monument set distant 15.0 
feet East from the existing rock fence which encloses the 
buildings of the Indians living within this area; thence, 
along a line running parallel and 15.0 feet distant from 
said rock fence, as follows: South 16° 46 1 30 11 West, 
132.58 feet; thence South 16° 24 1 30 11 West, 242.6 feet; 
thence South 31° 26 1 3011 West, 158.6 feet ; thence South 
61° 35 1 30" West, 335 .0 feet, more or less, to the low 
water line of Clear Lake; thence Northerly, along said 
low water line, 1200.0 feet, more or less, to a point 
thereon that is situated South 20° 55 ' West, from a point 
that is North 680 42 1 West 1965 .79 feet from the point 
of beginning of this description; thence , leaving said 
low water line, North 20° 55 ' East, 590.0 feet, more or 
less, to said point situated North 680 42 1 West from the 
point of beginning; thence North 75° 12 1 East, 307.67 
feet; thence South 81° 04 1 East, 864.97 feet; thence 
North 27° 33 ' 30" East, 370 .9 feet ; thence North 31° 57 1 

30" West, 207 ,69 feetd thence North 54° 44 1 East, 259.11 
feet; thence North 82 52 1 East, 405.3 feet to a pipe 
monument, and thence South 00 10 1 East, 1362.02 feet to 
the point of beginning, containing approximately 50.0 acres. 

That, excepting for such right, if any, as the Clear Lake Water 

Company may have to overflow said parcel of real property, or any 

part thereof, by raising the level of Clear Lake, none of the 

defendants has any right, title, estate or interest in, to or 

upon said premises or any part or parcel thereof . 

4. That the plaintiff is entitled to have and recover 

its costs of suit herein incurred. 

Let the j udgm~ t be entered accordingly. 

Dated this Jtr day of ~ 7 , 194f . 

United States District Judge 
:::::::,,,, '--
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IN THE NORTHERN DIVISION OF THE UNITED STATES DISrRICT COURT 

FOR THE NORTHERN DISTRICT OF CALIFORNIA 1 

UNITED STATES OF AMERICA, 

Plaintiff, 

vs. 

THE STATE OF CALIFORNIA; S. F •--~ -UT~ERWQRTH; 
ALFREILA. __ WHEELER; CROCKER FIRST NATIONAL 
BANK, A CORPORATION; WILLIAM O. B. MAC­
DONOUGH; JOHN DOE ONE, AS ADMINISTRATOR OF 
THE ESTATE OF JOSEPH M. MACDONOUGH, DE­
CEASED; JOHN DOE TWO, AS EXECUTOR OF THE 
ESTATE OF JOSEPH M. MACDONOUGH, DECEASED; 
JOHN DOE THREE, JOHN DOE FOUR, JOHN DOE 
FIVE, JOHN DOE SIX, JOHN DOE SEVEN, JOHN 
DOE EIGHT, JOHN DOE NINE, JOHN DOE TEN, 
JANE DOE ONE, JANE DOE TWO, JANE DOE THREE, 
JANE DOE FOUR AND JANE DOE FIVE AS HEIRS AT 
LAW AND/OR DEVISEES OF THE ESTATE OF JOSEPH 
M. MACDONOUGH, DECEASED; F~__lCKJ3ILLINGS, 
Tff]! CALIFO~IA BORAX COMPANY, A CORPOBATION; 
THE CALIFORNIA BORAX COMPANY, A CO-PARTNER­
SHIP; THE ~ULPHUR BANK QUICKSILVER MINI~G 
COMPANY, .A CORPORATION; THif SULPHUR BANK 
CONSOLIDATED Q,UICKSILVER MINING .. COMPANY, A 
C9RPORATION; . EMPIRE CONSOLIDATED Q,UICKSIL­
VER MINING COMPANY, A CORPORATION; W'}:14'IAM 
E. GERBER; RICHARD WHITE; CLEAR LAKE QUICK­
SILVER MINING COMPANY, A CORPORATION; RAY­
MOND G. LANOUE; JAMES M. O'BRIEN; T. A. 
MORRISEY; CLEAR LAKE COMPANY, A CORPORATION; 
ESTELLE R. DAVIS; RUTH deFREMERY; CLINTON 
E. DOLBEAR; P.R. BRADLEY; EDWARD A. NUTTE~ 
A. T. HATHAWAY; HOMESTAKE GOLD MINING COM­
PANY, A CORPORATION; GOIDEN GATE GOLD MIN­
ING COMPANY, A CORPORATION; RICHARD ROWE 
ONE; RICHARD ROWE TWO; RICHARD ROWE THREE; 
RICHARD ROWE FOUR; RICHARD ROWE FIVE; JANE 
ROWE ONE; JANE ROWE TWO; JANE ROWE THREE; 
JANE ROWE FOUR; JANE ROWE FIVE; SAM BLAKE 
CORPORATION ONE; SAM BLAKE CORPORATION TWO; 
SAM BLAKE CORPORATION THREE; SAM BLAKE COR­
PORATION FOUR; SAM BLAKE CORPORATION FIVE; 
POWER AND IRRIGATION COMPANY OF CLEAR LAKE, 
A CORPORATION; CLEAR LAKE WATER COMPANY, A) 
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l CORPORATION; CALIFORNIA TRUST AND SAVINGS 
BANK, A CORPORATION; PACIFIC GAS AND ELEC-

2 TRIO COMPANY, A CORPORATION; PACIFIC TELE-
PHONE AND TELEGRAPH COMPANY, A CORPORATION; 

3 BRADLEY MINING COMPANY, A CORPORATION, 

4 Defendants. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

The above entitled cause came on regularly for trial before 

the above entitled Court, the Honorable Dal. M. Lemmon presiding 
. ,o J;,..nua~, a 

without a jury, on the l:@th of Augu~, 19~, , Frank J. Hennessy, 

United States Attorney, by Emmet Seawell, Assistant United States 

Attorney, appearing as attorney for the plaintiff, Fred N. Howser, 

Attorney General of the State of California, by E.G. Benard, 

Deputy Attorney General, appearing upon behalf of the defendant, 

The State of California, Messrs. Brobeck, Phleger & Harrison, by 

Marion B. Plant, Esquire, appearing on behalf of the defendant 

Dent W. MacDonough, individually and as Administrator With the 

Will Annexed of the Estate of Joseph M. MacDonough, deceased, 

sued herein as John Doe One, as Administrator of the Estate of 

Joseph M. Ma.cDonough, deceased, and on behalf of the defendants 

Joan MacDonough, a minor, and Mary MacDonough, a minor, sued 

herein respectively as Jane Doe One and Jane Doe Two, as heirs at 

law and/or devisees of the estate of Joseph M. MacDonough, de­

ceased, Neal Chalmers, Esquire, appearing on behalf of the defend­

ant Clear Lake Water Company, a corporation, and John Parks Davis, 

Esquire, appearing on behalf of the defendant Bradley Mining Co., 

a corporation, sued herein as Bradley Mining Company; 

And it appearing to the Court that the defendants Edward A. 

Nutter, Pacific Telephone and Telegraph Company, Archbishop of San 

Francisco (John Doe Four), Crocker First National Bank, T. A. 

Morrisey, Clear Lake Company, James M. O'Brien, George J. O'Brien, 

and P.R. Bradley have each appeared and filed answers disclaiming 

any interest in the real property described in the complaint on 



1 file herein; 

2 And it appearing that defendants Estelle R. Davis and Ruth 

3 deFremery have appeared and filed answers in the above entitled 

4 action but that Bradley Mining Co. has succeeded to all right, 

5 title and interest of said defendants Estelle R. Davis and Ruth 

6 deFremery; 

7 And it further appearing to the Court that defendants 

8 California Trust and Savings Bank, Pacific Ga.sand Electric Com-

9 pany, Homestake Gold Mining Company, Golden Gate Gold Mining Com-

10 pany, Raymond G. La.Noue, Power and Irrigation Company of Clear 

11 Lake, and H. Vincent Keeling {Richard Rowe Five} have each been 

12 duly and regularly served with a copy of summons and complaint 

13 but have failed to appear and answer or otherwise plead within 

14 the time required by law, and that their defaults have been duly 

15 and regularly entered; 

16 Plaintiff having moved for dismissal of the action as to the 

17 defendants Empire Consolidated Quicksilver Mining Company, Clinton 

18 E. Dolbear, and A. T. Hathaway, and also as to all fictitious 

19 defendants designated by the names Doe, Rowe and Sam Blake (save 

20 as hereinabove identified as actual defendants), and the action 

21 thereupon having been dismissed as to said defendants, and evi-

22 dence having been introduced and the Court having considered the 

23 same, and it further appearing and being duly proved and the 

24 parties appearing upon the trial having stipulated hereto, the 

25 Court makes its FINDINGS OF FACT as follows: 

26 (1) The defendant Dent W. MacDonough as Administrator 

27 With the Will Annexed of the Estate of Joseph M. MacDonough, 

28 deceased, was at the time of the commencement of this action, and 

29 ever since has been and now is the owner and seized in fee of 

30 that certain parcel of real property located and lying situate in 

31 the County of Lake, State of California, and more particularly 

32 described as follows: 
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FILtD 
I 

.J.l\N 1/U 1949 

c; w. c)u.eREATH, 
- - --- -· 1 CLE.HK 

I 
I 

IN THE NORTHERN DIVISION OF THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF CALIFORNIA 

UNITED STATES OF AMERICA, 

Plaintiff, 

vs. 

THE STATE OF CALIFORNIA; S. F. BUTTERWORTJ; 
ALFRED A. WHEELER; CROCKER FIRST NATIO~ 
BANK, A CORPORATION; WILLIAM O. B. MAC­
DONOUGH; JOHN DOE ONE, AS ADMINISTRATOR OF 
THE ESTATE OF JOSEPH M. MACDONOUGH, DE- ' 
CEASED; JOHN DOE TWO, AS EXECUTOR OF THE 
ESTATE OF JOSEPH M. MACDONOUGH, DECEASED; 
JOHN DOE THREE, JOHN DOE FOUR, JOHN DO;E 
FIVE, JOHN DOE SIX, JOHN DOE SEVEN, JOHN 
DOE EIGHT, JOHN DOE NINE, JOHN DOE TE~, 

I 

JANE DOE ONE, JANE DOE TWO, JANE DOE THREE, 
JANE DOE FOUR AND JANE DOE FIVE AS HEIRS AT 
LAW AND/OR DEVISEES OF THE ESTATE OF JOSEPH 
M. MACDONOUGH, DECEASED; FREDERICK :BILLINGS, 
THE CALIFORNIA BORAX COMPANY, A CORPORATION; 
THE CALIFORNIA BORAX COMPANY, A CO-;'PARTNER­
SHIP; THE SULPHUR BANK QUICKSILVER, MINING 
COMPANY, A CORPORATION; THE SULPHUR BANK 
CONSOLIDATED QUICKSILVER MINING C~MPANY, A 
CORPORATION; EMPIRE CONSOLIDATED QUICKSIL-
VER MINING COMPANY, A CORPORA.TIO~; WILLIAM CIVIL NO. 4068 L. 
E. GERBER; RICHARD WHITE; CLEAR /.LAKE QUICK-
SILVER MINING COMPANY, A CORPORATION; RAY-
MOND G. LANOUE; JAMES M. 01BRI11N; T. A. 
MORRISEY; CLEAR LAKE COMPANY, fo. CORPORATION; 
ESTELLE R. DAVIS; RUTH de FRElyiERY; CLINTON 
E. DOLBEAR; P.R. BRADLEY; WARD A. NUTTER; 
A. T. HATHAWAY; HOMESTAKE GO MINING COM-
PANY, A CORPORATION; GOLDEN GATE GOLD MIN-
ING COMPANY, A CORPORATION; RICHARD ROWE 
ONE; RICHARD ROWE TWO; RIC RD ROWE THREE; 
RICHARD ROWE FOUR; RICHARD ROWE FIVE; JANE 
ROWE ONE; JANE ROWE TWO; JANE ROWE THREE; 
JANE ROWE FOUR; JANE ROWE FIVE; SAM BLAKE 
CORPORATION ONE; SAM BLAKE CORPORATION TWO; 
SAM BLAKE CORPORATION THREE; SAM BLAKE COR-
PORATION FOUR; SAM BLAKE CORPORATION FIVE; 
POWER AND IRRIGATION COMPANY OF CLEAR LAKE, 
A CORPORATION; CLEAR LAKE WATER COMPANY, A ) 



1 CORPORATION; CALIFORNIA TRUST AND SAVINGS ) 
BANK, A CORPORATION; PACIFIC GAS AND ELEC-

2 TRIO COMPANY, A CORPORATION; PACIFIC TELE­
PHONE AND TELEGRAPH COMPANY, A CORPORATION; 

3 BRADLEY MINING COMPANY, A CORPORATION, 

4 

5 

De:fenda.nts 

6 JUDGMENT 

7 The above entitled cause came on regularly for trial before 

8 the above entitled Court, the Honorable Dal M. Lemmon presiding 
. Io Jli'M4Kt Q 

9 without a jury, on the }8th of AM@PHtt , 1941, Frank J. Hennessy, 

10 United States Attorney, by Ennnet Seawell, Assistant United States 

11 Attorney, appearing as attorney :for the plaintiff, Fred N. Howser, 

12 Attorney General or the State of California, by E.G. Benard, 

13 Deputy Attorney General, appearing upon behalf of the defendant, 

14 The State or California, Messrs. Brobeck, Phleger & Harrison, by 

15 Marion B. Plant, Esquire, appearing on behalf of the defendant 

16 Dent W. MacDonough, individually and as Administrator With the 

17 Will Annexed of the Estate of Joseph M. MacDonough, deceased, 

18 sued herein as John Doe One, as Administrator of the Estate of 

19 Joseph M. MacDonough, deceased, and on behalf of the defendants 

20 Joan MacDonough, a minor, and Mary MacDonough, a minor, sued 

21 herein respectively as Jane Doe One and Jane Doe Two, as heirs at 

22 law and/or devisees or the estate of Joseph M. MacDonough, de-

23 ceased, Neal Chalmers, Esquire, appearing on behalf of the de:fend-

24 ant Clear Lake Water Company, a corporation, and John Parks Davis, 

25 Esquire, appearing on behalf of the defendant Bradley Mining Co., 

26 a corporation, sued herein as Bradley Mining Company; 

27 And it appearing to the Court that the defendants Edward A. 

28 Nutter, Pacific Telephone and Telegraph Company, Archbishop of San 

29 Francisco (John Doe Four), Crocker First National Bank, T. A. 

30 Morrisey, Clear Lake Company, James M. O'Brien, George J. O'Brien 

31 and P.R. Bradley have each appeared and filed answers disclaiming 

32 II any interest in the real property described in the complaint on 

-2-
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file herein; 

And it appearing that defendants Estelle R. Davis and Ruth 

deFremery have appeared and filed answers in the above entitled 

action but that Bradley Mining Co. has succeeded to all right, 

title and interest of said defendants Estelle R. Davis and Ruth 

deFremery; 

And it further appearing to the Court that defendants 

California Trust and Savings Bank, Pacific Gas and Electric Com­

pany, Homestake Gold Mining Company, Golden Gate Gold Mining Com­

pany, Raymond G. LB.Noue, Power and Irrigation Company of Clear 

Lake, and H. Vincent Keeling (Richard Rove Five) have each been 

duly and regularly served with a copy of summons and complaint 

but have failed to appear and answer or otherwise plead within 

the time required by law, and that their defaults have been duly 

and regularly entered; 

Plaintiff having moved for dismissal of the action as to the 

defendants Empire Consolidated Quicksilver Mining Company, Clintcn 

E. Dolbear, and A. T. Hathaway, and also as to all fictitious 

defendants designated by the names Doe, Rove and Sam Blake (save 

as hereinabove identified as actual defendants), and the action 

thereupon having been dismissed as to said defendants, and evi­

dence having been introduced and the Court having considered the 

same, and it further appearing and being duly proved and the 

parties appearing upon the trial having stipulated hereto, and 

the Court being fully advised in the premises, and having filed 

herein its findings of fact and conclusions of law, and having 

directed that judgment be entered in accordance therewith; now, 

therefore, by reason of the law and findings aforesaid: 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED 

1. That the defendant Dent W. MacDonough, as Adminis­

trator With the Will Annexed of the Estate of Joseph M. MacDonough, 

deceased, was at the time of the commencement of this action and 



MEMORANDUM OF COST S AND D ISB URSEMENTS 

ilistrirt QI:nuri nf tl]e 31tuif.eh ~tat:rsFI 
N ORTHERN DISTRICT OF CALIFORNIA l!m61_._, 

UNITED STATES OF AMERICA 

FEB 2 5 1949 

C.W .. CALEIREATH 
Cl.ERi(' 

Plain tiff. 

vs. Civil No . 4068- L 

___ _THE __ S.TilE ___ O_F ___ CALIF_QBl{lA-,.. ___ e_:t ___ al ___ -----­
Def enden t. 

DISBURSEMENTS 

Marshal's Fees __ _____ __ ___ ____ _____ ________ _ __ _ _ __ _ _______ ____ __ ____ _ _ _____ _ _ __ _______ __ _______________ ___ _________ ___ ___ _ $ ____ ___ _ _ _7 5'. ...14 ______ _ 

Clerk's Fees _______ __ ____________ __ ____ __________ _______ _______________ _______ ______________________________________ __ ______ _ 

Reporter's Fees _________________ __ _______ ___________ ____ __ ____ ____ ___ ____ ____ ______________________ ___ _________ ______ _____ _ 

Do ck et Fee ______________ .. ______ ______________________ __ ___ __ ___________ ___________ __ ________ __ _____ __________ __ _____ _______ _ _ __________ .1O_._QQ ________ _ 

E xaminer's Fees ____ __ ___ ____________ ___ · ___ ___ ________________________ ----··----------------------------------------------

. 
Witness Fe es ______________________ _________ ___ ______________ ____________ __ _____ __ __ _______ ____________________ _______ ______ _ 

---------------------- -------- ------- ---·- ----------------- --------- ------------------- ---------------- .. ---- ------------------------------------ ·------- ----- . ----- ---

_ ---------------------------· ------------- ------------------_ -- --------------_ -----··------------··---------------. ··---------·----------------------_.100 .. 1.4 . -------

- -· --------------- ---- ------- ------·----------- --------- -------------- -- -------------------- ------ -

--------------------------------------------------- ----------------------------!-----

UNITED STATES OF AMERICA }' 
88 ' 

NORTHERN DISTRICT OF CALIFORNIA . 

______________ ________________ __ HARLAN __ .14_. ___ THO..MP.SON_, __ .A.s_s i.s.tan:t ___ u_. ___ s_. ___ Att_o..rne_y_, _____ __ _________ ____ _ 
I 

being duly sworn, deposes and says: That he is the _______ a.ti;_Qrne.y __ ..fo.r. __ the __ .Elaintif.t_, ________ _______ _ 

in the above-entitled cause, and as such has knowledge of the facts relative to the above costs and disburse­

ments. That the items in the above memorandum contained are correct ; that the said disbursements have 

been necessarily incurred in the ·said cause, and that the services charged therein have been actually and 

necessarily performed as therein stated. ,--c;: 

Subscribed and sworn to before me this ______ _?-~---------------- day of ______ _ F.eb.r.u.ary ____________ , A. D. 19X 49 

~ £ ----- --~ -92?~ 
_______________ y /Y} ----------~ ------------------------

Depu,ty Clerk, Unit:ts£ai;/jji;tri,ct Court, 
Northern District of California. 



To ------ --- John _Par ks __ Dav 1 s __ _________________ _________________________________________________ _________ _ 

__ ______ Crocker __ Building_,_ __ San __ Franc is co,_ __ Cal if ornia. _______________ _ 

You will please take notice that on ____ _______ J{QD-.9.a.Y.. _______________________________ the _____ _____ JJb _________________ ___ _ 

day oL _______ Mar_c..b __________________ , A. D. 19&9, at the hour of ___ ___ l_Q_tQQ ____________ o' clock, ________ A_~ _____ __ ____ M ., 

____ ___ Plaint.if! ___________ will apply to the Clerk of said Court to have the within memorandum of costs and 

Service of within memorandum of costs and disbursements and receipt of a copy thereof acknowledged, 

this __ _____________ _____________________ __ __ day of _____________ Reb..ruary ____________________________ , A. D. 19&9 

Attorney for ____________ .De.f..endant _____________ _ 
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FILED 

·. 1.L\. ! 1 :i 1949 

C. W. CALBREATH, 
CLERK 

IN THE NORTHERN DIVISION OF THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF CALIFORNIA 

11 UNITED STATES OF AMERICA, 

12 Plaintiff, 

13 vs. CIVIL NO. 4068 L. 

14 THE STATE OF CALIFORNIA, et al., 

15 Defendants 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

STIPULATION 

It is hereby stipulated that the foregoing findings of 

fact and conclusions of law may be signed and filed, and that the 

foregoing judgment may be entered in the above entitled action. 

~ t, (;i;ft .1k..,. --~-Bro ~ leger & Harrison 

Marion B. Plant 

Attorneys for defendant DENT W. MAC­
DONOUGH individually and as Administrator 
With the Will Annexed of the Estate of 
Joseph M. MacDonough, Deceased, sued 
herein as John Doe One, as Administrator 
of the Estate of Joseph M. MacDonough, 
Deceased, and defendants JOAN MACDONOUGH, 
a minor, and MARY MACDONOUGH, a minor, 
sued herein respectively as Jane Doe One 
and Jane Doe Two, as heirs at law and/or 
devisees of the Estate of Joseph M. Mac­
Donough, Deceased. 
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Attorney General for defendant THE ::ATEO~ 

Imers 

Attorney for defendant CLEAR LAKE WATER 
COMPANY, a corporation. 

Attorney for defendant BRADLEY MINING 
co., a corporation. 

DATED August 2- 7 , 1948. 

-2-



1 HOWARD J. FINN and 
BROBECK, PHLEGER & HARRISON, 

2 111 Sutter Street, 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

San Francisco, California. 

Attorneys for certain defendants. 

c . 

14 IN THE UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT 

15 OF CALIFORNIA, NORTHERN DIVISION! 

16 

17 

18 

19 

20 

21 

22 

23 

24 

UNITED STATES OF AMERICA, ) 
) 

Plaintiff, ) 
-vs- ) 

) No. 4068 L. 
) 

THE STATE OF CALIFORNIA, ) 
et al., ) 

) 
Defendants. ) 

) 

STIPULATION FOR AMENDMENT OF ANSWERS 

25 It appearing that, through inadvertence of counsel, 

26 the answer of the defendant Dent W. Macdonough, individually 

27 and as administrator with the will annexed of the estate of 

28 Joseph M. Macdonough, Deceased, and the answer of the de-

29 fendants Joan Macdonough and Mary Macdonough, employed the 

30 name of Willirun o. B. Macdonough (who has long since been 

1. 



1 dead), instead of the nrune of said Dent w. Macdonough, and 

2 that wherever the name "William o. B. Macdonough" appears 

3 in either of said answers, said name should properly read 

4 Dent W. Macdonough; 

5 NOW, THEREFORE, the p laintiff above-named, and the 

6 defendants Dent VV . Macdonough, individually and as adminis-

7 trator with the will annexed of the estate of Joseph M. 

8 M.acdonough, deceased, and Joan Macdonough and :Mary Macdonough, 

9 through their respective attorneys, do hereby stipulate as 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

follows: 

( 1) That the answer of the defendant Dent W. 

Macdonough, individually and as administrator, etc., which 

said answer is erroneoughly entitled: "Answer of defendant 

William o. B. Macdonough and of defendant William o. B. 

Macdonough as administrator with the will annexed of the 

estate of Joseph M. Macdonough, Deceased, sued herein as 

John Doe One, to complaint", may be arnended on its face by 

substituting the name Dent W. Macdonough for the name 

Williar~ O. B. Macdonough in the title of said answer and 

wherever else in said answer the latter name appears_; 

(2) That the answer of the defendants Joan 

Macdonough, a minor, and Mary M.acdonough, a minor, may be 

amended on its face by substituting the name De n t w. 
Macdonough for the name William o. B. Macdonough wherever 

the latter name appears in said answer. 

(3) That the Clerk of the above-entitled court 

may make said amendments forthwith, by interlineation upon 

2. 



1 the face of said answers. 

2 

3 

4 

5 

6 

7 

8 

9 

for Plaintiff. 

Attorneys for defendants Dent W. 
Macdonough, and Dent i i . Macdonough 
as administrator with the will 
annexed of the estate of Joseph 

M. Macdonough, deceased, Joan 
Macdonough and Mary Macdonough. 

10 
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14 

15 

16 

17 

18 
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21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

IT Is so ~"ED ,;i._, I ' I Ci 4-- «? 
Dated: ~ ____ -194~, 

District Judge. 

3. 



itatrirt Qtnurt nf tqe lluiteh @,tutrs 
Northern District of California 

Northern Division 

Unite ... States 

vs. 

State of California., 
al 11 

etc ., et j 

No . .l!Q 8 

NOTICE 

TO :rank J . Hennessy , ~sq., 
Unite1 States tto n y, 
... ost Ot'fice S L.un , 
San F ancisco , Callf o 

John arks avls , s • , 
. ttorney at a 1 , 

705 tan ar Oil Bu11 :lin , 
San Franc sco , Calif . 

Les.rs . Brobeck , hle er 
&: Harr · son 

ttorn.eys a.t Law , 
111 Sutter tr t , 
San Franc· sco , 0 lif . 

. obert • Kenny , sq ., 
1.ttorney General of t' 

State of C lifomla , 
Sacr monto , Calif . 

N ,al Ch 1 ers , s ., 
ttorney at La , 

327 o ter Bu l...J.n"", 
·oo.:ilc,n .... , C 1110 .. ii 

YOU ARE HEREBY NOTIFIED that on ues ay , •ovomber 2n..i, 1943 

JUDGE .A TIN I • . SH Or ere..:. that this case be an' the s r.e is hereby 

aontinue~ to ebruary 18tr , 1944 , for trial . ( J) 

Sacramento, California C • 
Clerk, U. S. District Court 

194-3 
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FRANK J. HENNESSY, 
United States Attorney, 
G., B. HJELM, 
ssistant U. s. Attorney, 

Attorneys for Plaintiff. 

·----

IN THE NORTHERU DIVIS ION OF TEE UNITED STATES DISTRICT COURT 

FOR TEE NORTHERU DISTRICT OF CALIFORNIA 

UNITED STATES OF AM8RICA, 

Plaintif.f, 

vs. 

... - ..... - -

THE STATE OF CALIFORNIA; S. F. BUTTERWORTH; ALFRED) 
A. WHEELER; CROCKER FIRST MATIONAL B.AJ."'TK, A CORPO- ) 
RATION. WILLIAM O. B. MA.COONOUGH; JOID~ DOE ONE., AS) 
ADMINISTRATOR OF THE ESTATE OF JOSEPH 1L MAC- ) 
DONOUGH. DECEASED; JCHM DOE TWO, .AS EXECUTOR OF ) 
THE ESTATE OF JOSEPH M. Mt•~CDONOUGH, DECEASED; JOHN) 
OOE THREE, JOHN DOE FOUR, JOHU OOE FIVE, JOHN DOE) 
SIX, JOHN DOE SE'VEN, JOHN DOE EIGHT, JOHN DOE IHNE) 
JOHN DOE TEN, JANE DOE 01~, JANE DOE TWO, JANE DOE) 
THREE, JANE OOE FOUR AND JANE DOE FIVE AS HEIRS AT) 
LAW AND/OR DEVISEES OF THE EST.ATE OF JOSEPH M. ) 
M.\.COONOUGH, DECEJ.SED; FREDERICK BILLJNGS, TIIE ) 
CJ...LIFORlHA BORAX COMPJJTY, A CORPORATION; THE ) 
CJ.LIFORNL\ BORAX C01!P.A1TY$ A CO-PARTNERSHIP; THE ) 
SULPHUR B.ANK QUICKSILVER MINIUG COMPAlfY, A CORPO- ) 
R/.TtON,; TIIE SULPHUR BANK COUSOLID.i'..TED QUICKSILVER ) CIVIL UO. 
MINilTG COMPANY, J,. CORPORLTION; EMPIRE CONSOLID:~TED) -----
QUICKSILVER MINIUG COMPANY, ,'.. CORPORATION; WILLIAM) 
E. GERBER; RICHi'...RD WHITE; CLBJ.R LAKE QUICKSILVER ) 
MIIUUG COHP.ANY, 1~ CORPOR.:.1.TION'; R;JMOND G. LANOUE; ) 

,
1 

JAMES I:I. 0' BRIEN; T. l.1., MORRISEY; CLE.iu1. L'JCE ) 
COHP,\NY, A CORPORJ.TION; ESTELLE R. Dl.1.VIS; RUTH ) 

: deFREMERY; CLINTON E. DOLBEAR; P. R. BRADLEY; ) 
: EDl'V'i'..RD lu NUTTER ; ,\. ·T. HATHAWJ .. Y; HOMESTAKE GOLD ) C O M P L A I N ! 
· 1lllHUG COMPJJJY, i'. CORPORJ~TION.; GOLDEN GATE GOLD ) 
i 1Il!HNG COMPANY, A CORPORATIOU; RICH:i..RD ROWE ONE; ) 
l RICHf..RD ROWE TVfO; RICHARD ROYffi THREE; RICH.ii.RD ROWE) 

FOUR; RICHARD ROWE FIVE; JANE ROWE ONE; JANE ROWE) 
TWO; JANE ROWE THREE,; JANB ROWE FOUR; J.t"..NE RO\!'JE ) 
FIVE; SMJl BLAKE CORPORJ .. TION ONE; SAM ELA.KE COR.. ) 
PORl.1.TIOU TWO; SAM BLAKE CORPORATION THREE; SJ-J!I ) 
BLAKE CORPORATION FOUR; SAll BLl.1.KE CORPORil.TIOlI ) 
FIVE; POWER AND IRRIG.t:..TION COMPANY OF CLEAR LAKE, ) 
A CORPORATION; CLEli..R. LAKE WATER COMPAlTY, 1:.. COR.- ) 
PORATION; Cli..LIFORNif~ TRUST .ru"'fD Sli..Vnms BANK, A ) 
CORPORATIOU; PACIFIC Gl.S .,"JJD ELECTRIC CO!ilPL..1.'IT, A ) 
CORPORATION; PACIFIC TELEPHOUE I.ND TELEGRAPH ) 
C011PIJTY, A CORPORATION; BRl:..DLEY l!JININ'G C01,1P.tJN, A ) 
CORPORATION, ) 

) 
~---«>va""""""'""""'"""'"' Def'endants, ) ---------------------
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2. 

COMPLAINT 

Comes now the United States of Ar.i.erica., by Fran!; J. Hennesy, 

United States Attorney for the Northern District of California, and G. B. 

Hjelm, Assistant United States Attorney., acting by and under the direc­

tion of the Attorney General of the United States. and brings this ac­

tion against the above named defendants., by virtue of its guardianship 

of certain Indians hereinafter named and referred to, nnd for cause of 

action complo.ins and shows as follows~ 

I. 

That for at least fifty years ?rior to February 18, 1859. and 

from time immemorio.l, the following described lnnds were Indian lands., 

occupied, used, enjoyed and claimed by Indians of the Pomo Indian tribe 

and Indians of other tribes, e.nd at no time from time immemorial to 

the present time has any of the rights an.cl. claims of said Indians in 

and to said lands nnd premises been extinguished; 

That said lands ~re situo.te in the County of Lake , Sto.tc of 

California.., and more pc:a.rticulc.rly described o.s follows, to wit: 

PARCEL ONE. Islund number one situo.tc in the 
North Wost quarter of Section 6 Township 13 North Runge 
7 West Mount Dia.blo Base Mcridia.n a.nd the South Wost 
quo.rtor of Section 31 Township 14 North Range 7 Wost 
Mount Dicblo Ba.so and Meridian according to the govern­
ment survey thereof. 

PARCEL TWO. All lo.nds loco.tad within tho North 
Ea.st quarter of Section 6 Township 13 North of Runge 7 
Wost Mount Diublo Mcridia.n with the oxcoption of o. 
triungulur sho.ped piece of lc.nd lying to tho south of 

l 

o. line running South 68 degrees o.nd 40 minutes Wost from 
o. point 452.7 foot north of the quo.rtor cor ner common to 
Sections 5 o.nd 6 of Townshi p 13 North of Ro.ngc 7 West 
Mount Dinbl o Meridian . 

All lo.nds within the North Wost quo.rtor of Sec-
tion 5 Township 13 Uorth of Ro.ngc 7 West Mount Dia.blo Buse 
Moridio.n lying to the west of a line commencing o.t o. 
point 2319 . 1 feet north o.nd 167 .5 foot co.st of the quo.rtor 
corner pommon to Sections 5 o.nd 6 of Township 13 North 
of Ren.go 7 West Mount Dinblo Moridio.n, thence running 
South O dcerees a.nd 10 minute s Eo.st a distance of 1762.8 
f oot, thence running South 68 degrees o.nd 4o minute s West 
too. point where such lino intersects tho Section line 
running North between Sections 5 o.nd 6 of Township 13 
North of Ro.ngc 7 VTcst Mount Di0cblo Meridic.n. This point 
of intcrsoction is o. point 452.7 feet north of the quarter 
corner common to Sections 5 o.nd 6 of Tovmship 13 North of 
Rongo 7 Wost of Mount Dfrblo Mcridio.n. 

tr . ... OOVZJt."OSC'n' MWiflSO omr;g 
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That on about August 13, 187h., said real property ha:':'E>i!l e.1:>ov~ 

deflcribed as P.ARCEL ONE and part of sai d real property ho,dn. <lf'fl ~.,.5 ·;. Ao. 

as PARCEL T1'10 was by mistake and inadver t ance listed to the ~t"lJ::a cf 

California by the United States of America in List =#=32 of inde1mity 

school selections; 

That on about September 15, 1874, said defendant , State of 

Calif ornia, issued its certificate of purchase of said lands to the de­

fendant, s. Fo Butter-Rorthi 

That said defendants .. F . Butterworth there'-:t'ter assigned hi1 

said oertifioate of purchase to one R. s. Floyd, also known as Rioha~d 

S. Floyd, and said defendant Thomas P. Madden; 

That on about October 10. -1877, the said defendant # State of 

California, issued its patent to said lands to said R. s ~ Floyd., also 

known as Richard S. Floyd, and to said defendant Thomas Pe l!'a.dden~ 

which said patent was recorded in the office of the County Recor deR 

in and for the said County of Lake on October 20, 1877, in Vole 2 of 

Patents at page 250, Lake County Recor ds; 

Th.at op At1gust 25., 1892., the so.id defendant Thomas P. Uadden 

I e·xecuted and delivered to sa.id defendant Alfred A. Wheeler a deed of 
I 

·conveyance covering said lands herein described as PARCEL ONE ~d 

! pa.rt of PARCEL TWO, which deed was recorded on November 26, 1892, in 

\the office of the County Recorder in and for the said County of Lake 

[ in Vol o 26 of D8ed-,,,, '.l.1~ po.g-a 241, Lake County Records; 

i I That on lfovember lfl .. }.892, .:i. doed of conveyance was made~ exe-

cuted and deli v0red by tht:J rtiprese~'ltirci ve of the a state of said 

:Ro S . Floyd, o.lso !mown ~s Richnrd S. Floyd., covering said PARCEL ONE 

and po.rt of PARCEL TWO; to said defendo.nt Alfred J,.. Wheeler :, which 

deecl or oonveyo.nce ,vo.s recorded on Jn11uary 18, 1893~ in the office of 

the County R'3co:i:-de:>:" in and for the so.ic. G<.:.i.l.llty of Lake in V~l. 26 of 

Deeds., at pag;e 3J. 0,,. Lal:e C.ou., .ty Re0ords ~ 

The.t within r..bout a. yen:r prior to June 291 190J :, :f'or0clnsu-.:-e 

t,>. Y. OOVEllNl.lJ:Nl' l''JUNTINO CWJt;r, 



1 proceedings were ho.d in the mntter of o. mortgo.ge theret·(Sfol"e" given by 

2 snid defendant Alfred Ao Wheeler to snid ·defendant Crocker First 

3 Nationnl Bank covering said PARCEL ONE nnd part of so.id PARCEL TWO., and 

4 on June 29., 1901., o. col1llllissioner's deed issued in favor of snid de-

5 fendnnt William o. B. Ma.cdonough, which oommissioner •s deed wo.s re-
1 

6 • I corded on July 15., 1901. in the offioo of the County Recorder in ~nd 

7 for the said County of Lo.lee, in Vol . 35 or Deeds., o.t-~•pc.g&c 80.,. Lake 

8 County Recorde; 

9 Tho.t on Ma.y 'Z7., 1902., the said defendant rfilliam o. B. Maoo.on,pugb 

10 iw.de., executed o.nd delivered a deed of convoynnoe covering said PARCBL 

11 ONE and pnrt of so.id PARCEL TWO to one Joseph M. lhodoiaough., ,whi-0h deed 

12 of conveyance wn.s recorded July 12, 1903., in the office of the County 

13 Recorder in and for the said County of Laka., in Vol. 32 of Deeds, at 

14 page 398, Lo.lee County Records; 

15 Thnt said Joseph M. Mncdonough is de.ad and the estate of so.id 

16 Joseph M. M'ncdonough,,decensed, is presently in process of ~dmjnjat.ru.,,-

17 tion in the Superior Court in o.nd for the County of So.n lhteo., 

18 California.; 

19 Tho.t so.id defendant John Doe One is the administrator of the 

20 estate of said Joseph u. Mncdonoughv decensed., and said defendnnt Jalm. 

21 Doe Two is the exeoutor of the esto.t• of said J..oaeph M. lhod~ 

22 dece~sed; 

23 That so.id dei'ondc.nts John Doe Three ., John Doe Four., John Doe 

24 Five, John Doe Six, Jo;:m Doe Seven., Jolm Doe Eight, John Doe Nine, John 

25 : Doe Ten, Jo.ne Doo On0, '-TtU.te Doe Two., Jane Doe Three, Jane Doe Four and 

26 Jane Doe Five are the hc;,irf; a.t lo.w and devisees of said Joseph M. 

27 ~odonough. deceased; 

28 That on about February 18, 1859, the defendant Frederick Billings 

29 me.de and filed in the United ~.tates Land Office an application for home-

30 stead patent to the lc..nds he~:ein above described as PARCEL TWO (inclt;. ci iv-: 

31 of other pro?erty) ~nd in connecti~n therewith filed in said United 

32 

7-1104 
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States Land Office a'l'l. affin.avit setting forth therein the."c all said 

lands were unoccupia ,~ a.:: ... d ;;;on.;tiGu.te public domain and was subject to 

entry and was no-t c che~d.se di::posed of or appropriated; 

That on about Fe~:ru'.".:r·y 15.1 186o., the United States of America, 

in persuanc.e of said application., by mistake and inadvertantly issued 

its patent to said defendant Frederick Billings covering said lands 

described in said PARCEL T\VO (and other property) which patent is re• 

corded in the office of the County Reoorder of said Lake County in 

Vol. l of Patents, at pages 261 to 274, Lake County Records; 

That on January 3., 1876, the said defendant, The California 

Borax Company, made, executed and delivered to said defendant, The 

Sulphur Bank Quicksilver Mining Company, its deed of oonveyanoe cover­

ing the lands described herein as PARCEL TVlO (o.nd other property), 

which deed of conveyance was recorded January 7, 1876, in the offioe of 

the County Recorder of said Lake County in Vol. 6 of Deeds, at page 57}, 

Lo.lee County Records; 

That on August 14., 19001 the said defendant, The Sulphur Bank 

Quicksilver Mining Company, made, executed and delivered its deed of 

conveynnce covering said PARCEL Tv70 (e.nd other property) to said de­

tendn.nt Sulphur Bo.nk Consolidated Quicksilver llining Company., which 

deed of conveyo.n0e was recorded on May 6, 1901, in the office of the 

County Recorder of said Lo.lee County in Vol. 32 of Deeds, at pnge 202, 

Lake County Records; 

That· on A1.1gu,;t ::.o., J.900, the so.id defendant, Sulphur Bank Con­

solido.ted Quicksilvor W .. m.r.g Company, :mo.de, executed o.nd delivered its 

deed of conveyance, cov131·i'.11€, so.id PfJWEL TWO (nnd other property) to 

said defendant., Emp::.re Consolido.ted Quicksilver Mining Compo.ny., which 

deed of conveyance wus recorded l.ny 6, 1901, in the office of the 

County Recorder in o.nd for the so.id Co~ty of Lake in Vole 32 of Deeds 

at page 206, Lo.ke County Records; 

Tha.t on December 22., 1905., n connnissioner's deed was Dlllde., ex~-

tr. If- OOV~lllOI Eh'"T Pf'J'NTISO Ort'JC:: 
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outed o.nd delivered to so.id defenda,nt Williams. Tevis in the llltltter 

of a foroclosu.:-e of n mortgnge theretofore given by :!a.id defendll.nt 

Empire Consolidr.·ted Quicksilver Mining Compo.ny. which deed of -oonveyo.noe _ 

covered so.id prcperty described as PARCEL TWO (o.nd other property) nnd 

was recorded o~ D3oember 28. 1905~ in the office of the County Recorder 

in and for the s~id County of Lo.lee in Vol. 36 of Deeds, at page 488. 

Lnk:e County Records; 

Tho.ton July 26, 1909, o. "Meinerny Dooree. Quieting Title" wo.s 

issued in fo.vor of said defendo.nt TI'illic.m s. Tevis covering said renl 

property described ~s PARCEL 'l'VlO, which decree was recorded on August 20, 

1909., in the oi'fioe of the C'..ounty Reoorder in and for so.id County of 

Lake, in Vol~ 42 of. Deeds, nt pnge 392, Lake County Records; 

Tho. t ::m December 9., 1911. the so.id defendant Willio.m S. Tevis 

and his wife, mo.de, cxe~uted and delivered to so.id defendnnt Willio.m E. 

Gerber, as trust')e~ a d..,ed covering said property described as PARCEL 

TWO (nnd other p:..'oparty), which deed w as recorded Januo.ry 21., 1912. ir. 

the office of the Connt:r Recorder in and for the so.id County of Lo.lee 

in Vol. 46 of Deeds 3 at p~ge 344., Lnke County Records; 

That on l!arch 12,. 1906, so.id defendant,. State of California" 

issued its pntent to snid defendant, Richard Yihite, oovering so.id re~l 

property desc:r:-ibed as PARCEL T\10 (and other properly), which ~tent wae 

recorded in th~ 0ffice of the County Recorder in o.nd for the said County 

of Lo.lee on March 22~ 1906, in Vol. 7 of Pntents, at po.ge 454, La.ke 

County Records; 

Thn.t on DJ 06:iil::•e~ 2~ 1919, the suid defendn.nts, Willio.m s. Tevis 

o.nd Mabel P. Tevir .~ l·i s wi:~e~ mn.d.e., ex,3~uted o.nd delivered their deed of 

conveyance cover~.r.:r, u:i.;_c_ :,z·o:;_:>~r+,;y- 1es0ri1:>ed Uf; PARCEL TWO (o.nd ether 

property) _to une G-'3~rg;'3 T~ :R;id.do0k .• which de0d of conveyo.nce wo.s re­

corded on Dece:c'!:Jer ~? :J 1919., in the office o:? the County Recordl3r in o.nd 

for the said r.ou~ty of Ln.1ce in Vol~ 57 of Daeds ~ at paie 573, Lnke 

County Recordc; 

\1 • ... OOVERlOICYl' Pnn,rn:,(0 OtTtCG 
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Tha.t on February 5., 1920., the said defenda,r,.ts i 'Will~.am S. 'l'e·ri:;; 

and Mabel P. Tevis .• hi1a wife, made., executed and delivered e. c: e0 (". o::· 

conveyance covering sr.id rer,l property described as PARCEL TWO (and 

other property) to said George T. Ruddock, which deed of conveyance wa3 

recorded April 15, 1920, in the office of the County Recorder in and 

for the said County of Lake in Vol. 59, of Deeds, at page :264, Lake 

County Records; 

That on April 3, 1920, the said defendant William E. Gerber~ 

as trustee, made, executed and delivered a deed of conveyance covering 

said PARCEL TWO (and other property) to said George T. Ruddock, which 

deed of conveyance was recorded on April 15, 1920, in the office of 

the County Recorder in and for the said County of Lake, Vol. 59 of 

Deeds, at page 265, Lake County Records; 

That on September 22, 1906• the· said defendant. W1lliam S. Tevis 

made, executed and delivered a deed of conveyance covering said real 

prqperty herein described as PARCEL T\10 (and other property) to ~aid 

defendnnt Clear Lake Quicksilver Mining Company, which deed of convey­

ance wns recorded on October 3, 1906, in the affice of the County Re­

corder in and for the said County of L~e in Vol . 39 of Deeds, at page 

! 160, La ke County aeoords. 

That on l&l.y 18, 1912, a oonmissioner 1 s deed wns made, executed 

and delivered to said George T. Ruddock in the matter of an notion 

entitled, "Nightingill vs. Clear Lake Quicksilver Mining Company", 

whioh deed of conveyance covers said property herein described as 

PARCEL TVm (and other property) o.nd wns recorded Mny 27, 1912, in the 

office of the County Recorder in and for the snid County of Lake in 

Vol. 49 of Deeds, at page 4, Lnke County Records; 

That on Uovember 5, 1917, a. 11 llolnerny Decree Q.uieting Title" wa.s 

issued coverin~ said property herein described ~s PARCEL TIVO and which 

decree was recorded on November 5, 1917, in the office of the County 

Recorder in o.nd for the said County of Lo.ke -in Vol. 55 of Deeds, nt 

tJ. 611· OOVER.'<lf £N"r l'R J?i,"TTh"O Offlef; 
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8. 

pnge 3148 Lake CoUIJ.ty Re~ords~ 

That on Mo.y 29:, 1922,, the snid George T. Ri:.ddock W'Hle.1 e~,,~il~;fd. 

o.nd delivered a. certo.in deed of ccnvoyance cover:.ng so.id pro:c,erty 

herein described ns Pl\RCEL TI10 (nnd other property) to sa.id dofendar~ 

Raymond G. LaNoue, which deod of conveyance wns recorded June 12., ·1922, 

in the office of the County Recorder in and for the said County of Lnke 

in Vol. 61 of Deeds, at page 585, Lnke County Records; 

Tho.t on lfny 29, 1922, the so.id defendo.nt Raymond G. Lo.Moue lllflde., 

executed o.nd delivered n deed or conveyance covering so.id PARmL T'NO 

(o.nd other property) to so.id defendant James N. O'Brien., which deed of 

oonveya.nce was recorded June 12, 1922; in the office of the County 

Recorder in and for the so.id County of Lake, in Vol. 61 of Deed8, at 

po.ge 587., Lo.ke County Records; 

Tho.ton December 5, 1922., the said defendo.nt Jo.mes N. O'Brien 

made, executed and delivered n deed of conveyance covering so.id property 

herein described o.s PJIRCEL T\YO (nnd other property) to said defendant 

T. A. Morrisey, which deed of conveyance wo.s recorded on July 10, 1922, 

in the office of the County Recorder in and for the said County of Lake 

in Vol. 62 of Deeds, nt page 109, Lalce County Records; 

That on Mo.y 29, 1922, the so.id defendnnt T. A. Morrisey made a 

declaration of trust covering said property herein described as PJIRCEL 

T'~O, which declaration of trust was recorded in the office Qf the 

County Recorder in and for the so.id County of Lake, in Vol. 62 of Deeds, 

at page 112., Lake County Records; 

Thnt on Septem:ier 31, 1931, trustees af the snid defendant 

Cleo.r Lake Company 100.de 1 executed and delive~ed a deed of conveyance 

eovering said property herein described as PARCEL 'I'V{O (and other 

property) to said George T. Ruddock, -which deed of conveyance wo.~ re,J 

corded on October 91 1931., in the office of the County Reoorc'l.er i::.i s..::.d 

for the said County of Lake in Vol~ ?5 of Officiel Reccrds o~ Ls.ke 

Ceunty, at pa~e 292J 

tr. t,. OOVERJUICNT rnn."Tt!l'O On-lCP. 
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That on June 18, l937, r.. ducree of distrib1.,ticn in tha matte:::· of 

the estate of said George T. !luc.dock~ deceased, if. su1:,d to anr\ j:-::,_ f'.l·,-o:-:­

ot said defendants Estelle R. r.a·rls c.nd Ru~h deF.:.:·em3ry co-;er!.::1.g Raid 

property herein described as PliRCEL 'l'WO (and other property) vrhi~h 

deoree of distribution was recorded on July 22, 1937, in the office 

or the County Recorder in and tor the said County ot Lak64 Vol. 115 of 

Official Records of Lake County, at page 346, 

That on April 15; 1927 0 the said detendant Clinton J. Dolbear 

made., exeou~ and delivered a deed of conveyanoe oovei'in.g• said PARCEL 

TVIO (and other property) to oaid d:efendant P. RQ Bradley as agent ot 

said defendant Edward A. Nutter, whioh deed of conveyance was reoorded 

on April 16J 1927, in the office of the County Recorder in and for the 

said County of Lake in Vol, 18 of Official Records of Lake County, at 

page 1531 

That on April 18;; 1927, tl1e to.id defendo.11t Ao 'r. Ho.the.way mo.de, 

executed and delivered o. certain quitclaim .deed dovering real property 

herein described o.s PliRCEL Tl.VO (and other property) to said defendant 

P. R~ Bradley as agent of so.id defendnnt Edward A. Nutter, which deed 

or conveyance was recorded on April 21, 1927, in the office of the 

1 County Recorder in and for the snid County .of Lo.ke, in Vol~ 8 of Official 

Records af Lnke County., at pa.ge 175• · 

That on April 29. 1927, the said defendants E. H. Nutter and 

p. Rt Bradley made , executed and delivered a certain deed of oonveynnce 

covering so.id PARCEL nro (and othet- lhndtij to scd.d de.fendont Hom.estnke 

Gold Mining Company nnd so.id defendo.nt Golden Go.ta Gold Mining Company., 

1 recorded May 2, 1927, in the office of the County Recorder in and for 

the said County of Lake in Vol. 18 of Offioio.l Records of Lake CoULty, 

e.t page 288. 

III. 

That the J.o.:n.ds hereinbefore described, to wita- : P.ARCELS CNE o.m1. 

TWO., are now_, end hnve been for ovor 125 yea.rs lo.st pn&soci, ocr:mpiE,d 

tr. 11- OOVEIDllilCO' rnrNTL~O omen 
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10. 

nnd pgssessed by Jim Brown, Yrs. Grnoe Barnes. Mr. Belton Barnes, Mr. 

T·0m thrand.a, Mrs. Eva lkro.ndn. , Ur. Thomas Leon, Ursa Lenn. Brown3 tree;,. 

Sarl!l Morflll.d01 Ure Fred Ao Bogus, Mrs. Ethel Burg~s, Mrs. Jod'9 Cfo:1.2.o.:·.1sil 

Steve Kelsey, Mr" Houghto~ Brown., Mrs. H0ughton Brown, Mr. Little 

Thomas, Mrs. Little Thomas, Mr. Johnnie Kelsey, Mrs. Effie Kelsey, 

Cecil Thomas, Albert Thomas nnd George Luzi~tos, and each their pro• 

genitors and a neestors. which persons last named and their pragenitors 

and anoest0rs are, nnd were, Indians nnd members of Tribal Indians 

largely of the Pomo Indirua Tribe, commonly called the Sulphur Ballk 

Band of Indians and:- o.t a.11 times, ho.ve been wnrds of the government 

and under the supervision of the United States Indian Service; 

Tha.t the so.id Indians above no.med and referred to, and their 

ancestors :, h:we o.ctuo.lly ~ ininterruptedly o.nd continuously 3 occupied, 

used, cultivo.todi improved, enjoyed, clo.imed nnd been in possession of 

said lo.ndf. herein ~bov: doscribed as P.A.RCE!.S ONE and TWO from o. time 

prior to that o:..' u:iy r.;io.im the:-:-eto by o.ny of the defonda.nt s herein 

ruuned and fi: om c. t:im-,:; "J?d.or to any claim i;:wroto by any whh;u person 

or personr:,, 

IV,, 

Tl:i.r.: t o.t the timE .• to wit; .i\.ugu~t l3 .. l8;'L.11 and prio:~ t~1ereto:, 

when snicl doi.'endu nt., St11t0 of Co.lifornio., received from the Uni tee. 

States oi' America., Li:1t 4f.32,., inu.emnity sc-hool ::ielections! nnd nt tho 

timti the SE'.id. d0fo:.:1dn.:,t .J State ef Co.l~.forni o . ., p•e;,ntcc"l. to so.id IL, S., 

Floyd,. ,also knoWl".L r .s 7~ich£1.rd. S ., F:'.o~rri1, n.nd so.id defendant Thomr.s F c 

Hadden, the suid pc,tent ?:·ecorded ::,s uf'or.es u. ici. in Vol,., 2 of Pa-1; :m+.s ,o 

at- po.r;e 250 .- La.kc Co1mty Racords., in the office of the County R.eco:i:-,J.c,.i:­

of said Cou:..1ty of Lo.lrn _~ the su.:i.c:i. J.imds desc1·ibec. ir.. thif comple.int 

w,tf'ere, by rel\.sor:. of the 2remises ., re:.wx-·red :1.n-1 appropr inter: fN·.0 ,-.n-'l 

subject to -the c}.o.ims rc~ld. r:i.ghts of snid In-3.i::-.ns -' a.nd ~1.c• :i:-igh·:~: ·:;5.t:;_,,, 

d / t . . d R ., F 'l · d ., ·r ••. . t d l "" o.n I or :) ·G 11c r. :-. :,_ " ;:, ~ oy enu. ,1ornc1.~ .r ., .::B. , 0 -.0 

v . 8 . OOVCP.Mln::n- l'll..I?.'TCl'II on1ta1 
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v. 

That nt the time, to wit, February 15, 1~60, when so.i-d defendant 

Frederiok Billings had issued to him the pntent of tho United Sto.tes 

covering·~~d la.nds here.il1 .described as PARCEL TViO and o. portion of 

said lroids herein described as PARCEL ON}: 0 the sa.'i d lo..nds d:escribed in 

the complaint heroin wer e, by reason of the premiso.s, . reserved nnd 

n ppropria.ted f or . and · subjeot to the claims o.nd rights of 119,id_· ~ 

di.ans, · and no right, title or interest whntsoover ther.ei n ~ d to 

so.id Frederick Billing•se 

VI. 

That plaintiff further shows that the _pl).tents and lists herein­

before mentioned, o.s to o.11 the lands hereinbefore specifically desig­

nated, were issued without o.uthorit y of lt\w., fo r the roo.son t hat :~-t -the 

time of the issuance of such patents o.nd lists ~ the said ~~ aribed 

lnnds wero Indian lnnds 0.nd were · 1nnds tilroa'dy -appropriated for . said 

Indians long prior to o..ny issuance of n.ny such patents or lists; 

That in issuing the said patents and lists affecting the said 

described lands , the officers or agents of the plnintiff acted by 

mistake and inndvertence, and that the said po:tents and lists.., as fa.r 

as they purport to convey said lands hereinbefore described, are _void 

and bf no effect as to so.id ::.Indians and the Uni tad Ste.tos o:f .Ameri,094 

That each so.id other defendants no.med herein claim to have soma 

right . title and inter e st in so.id lands or to some part or portion 

ther eof. e.nd claim to have respectively derived the snme from e.nd 

th~ough the said po.tent to so.id defendant Frederick Billings and/or 

that o'f the lis t or pa.tent to snid defendant. Sto.te of Co.lifornif,I.:; 

That ea:ch .:said claim ·of' right , ·title and i nterest in and to 

eaid lnn~~ ·by ench so.id defendnnt is whplly wid ~nd of no effect as 

to said Indian!!,. 

.:vn. 

That the so.id Indiana in this complaint referred to ,, together-

u s. oovcnmtrn- rim.-nxo omr.e 
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with their ancestor s and progenitors, have cleared the suid lo.nds 

herein described as PARCEI.S ONE and TVlO , built fences :, bnrnA, J.odge.s:i 

houses 6 cer emoninl hnlls (commonly oalled round houses) , and other 

vo.luable improvements thereon and have used said lands from time im­

memorial as a burying place for their dead, all of which would have 

been well known to the said defendants ~ and each of them, prior to the 

securing of purported inter ests and estates tjlerein, had each said 

defendant gone upon said lands described her ein as PARCELS ONE and T\VO 

prior to the receiving or acquiring of such purported right.a , interests 

or estates in and to said lands . 

VIII . 

That plaintiff is not informed, and is unable to state what 

portion of said lands each of said defendants claim, and that whatever 

alleged right, title and interest of said defendants in each of them» 

was acquired w ith knowledge of the fa_ots of aforesaid and therefore 

plaintiff prays that said defendants , and each of them, be compelled 

to set forth and state with particular ity the portions of said lands 

and the right, title or interest so claimed by them. 

lX. 

That the said defendant, Crocker First National Bank, is a 

corpor ation duly organized and existing under and by virtue of the laws 
Uni ted 

of the;Statesof America 

That the said defendant ,. The Culifornia Borax Co:tnpany, is a 

corporation duly organized nnd existing under and by virtue of the laws 

· or the State 0f Calif orni a 

That the said defendant 8 The Sulphur Bank Quicksilver Mining 

Company# is a corporation duly organized and existing under and by 

virtue of the luws of the State of California 

Thnt the said defendant .., the Sulphur Bank Consolidated Quic'ks5 lv-c:· 

lfining Compnny,. is a corporntio~ duly organized ;ind existing unier i' •. .:-id 

by virtue of the law!'l of the. S"catt:.. oi Californi a 

u e. oovcnxvt:Nr PnJNTCl'o omclJ 
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Tho.t the so.id defendant, Empire Quicksil"ver W.ning Gom:_Ja.ny., is 

o. corpor o.tion duly organized o.nd existing under and by virtue of the 

lo.ws of the Sto.te of California. 

Tho.t the so.id defendant, Clear Lake Quicksilver 1:.Iining Company, 

is a corporation duly organized and existing under o.nd by virtue of the 

laws of the State of California. 

Th.at the said defendo.nt , Clear· Lake Company, is o. corporo.ti on 

duly or ganized and existing under nnd by virtue of the laws of the 

Sto.t a of California. 

That the so.id defendant , Homestake Gold Mining Company, is a 

corporation duly organized o.nd existing under o.nd by virtue of the laws 

of the State of California. 

Tho.t the said defendo.nt, Golden Gate Gold Uining Company., is a 

corporation duly organi zed nnd existing under o.nd by virtue of the 

laws of the State of' California . 

Tho.t the so.id defendant, Power o.nd Irrigation Cor.1pnny of Clear 

Lake, is o. corporation duly organized o.nd existing under o.nd by vir tue 

of the laws of the State of Ariz ona . 

Tho.t the so.id defendo.nt , Cleo.r Lake Wnter Company, is n oorpora­

tion duly organized o.nd existing under o.nd by virtue of the laws of 

the State of California.. 

Tho.t the said defendo.nt, California. Trust o.nd So.vings Bank# is 

a corporation duly organized o.nd existing under o.nd by virtue of the 

laws of the Sto.te of Californi a . 

That the said defendant, Pacific Gns nnd Electric Company~ is a 

corporation duly organized and existing under and by virtue of the lnws 

of the State of California .• 

Thnt the so.id defendant, Pacific Telnphone o.nd Tele~ra!_)h r.ompo.r.y,-, 

is a corpdrati on duly organized and existing u..'1.de::- nnd by virtue of th.a 

laws of the Sto.tb nf California. 

That JchE'l said ciefend,J.nt, Brr,.a.loy tuning Company, i s t. 0orry0r1J.iion 

u e. nov1:1mu1?...-r ran."TINa omr.PJ 
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·,4 .J. , 

duly organized o.nd existing wider nnd by virtue ol t 11c li:.ws of the 

State of California • 

Thn._:t the true names of the said .defendo..nts herein sued under 

1 fio1;~tious nn1n;es a.re to the plnintiff unlmown o.nd plo.intiff asks lea.ve 

of the court to a.mend the complaint with respect thereto whijn the true 

names of such defendants sued her.ein under fiot~ti9us n~es become 

knO}'ll+ to plaintiff, 

XI. 

Tho.t the pl~intiff is the owner in fee .stmp\~ of and entitie4 

to the posse~sion of the lands herein described as f/.RCEIS ONE and .TVfO , 

subject only to the rights of the said Indio..ns therein and thereto, 

VlHBR]JOF ~ plp.intiff prays tpat s·aid defendan~s rmy be required 

to set forth the µaturc of their qlo.ins, and of th~ olnim of each Md 

all of them; 

Tha.t o.11 ad,er::ie claims of so.id defendant.~, and each of them, 

lllElY be determined by decrees of this cour.~ , 

That by ~o.id decree , it be deci~red and ~djudged that this 

~laintiff is the owner of a.+1 of ~o.id pr~mises i~ fee simple , supject 

1;o the rights of said Indians n~q./or othe:r lnd5.o,ns ther~i~ ~d th~rf)to 4 

,I and that the defendants have no ei,tate, nor inte~est who:t ever in Qr to 

said lands or premises, or any part t hereof, and that the· title of 

plaintiff thereto is good o.nd valid; 

And for costs of suit and for suoh other nnd further relief 

to this court shall seem meet and proper ~ 

And further , that the snid defendn.nts and en.ch of them be properly 

enjoined from setting up any clo..im to thu s~id l'l.llds or any_ purt thereof 

o.nd fro~ erecting o.ny cloud upon the ti~le of pl~intiff therein ~lid 

thereto. 



UNI1'ED STAT~ OF AMERICA. ) 
Northern District of California. ) ss. 
County of Sacramento. ) 

G. B. HJEL1~ being first duly sworn. deposes and 

says: 

That he is an Assistant United States Attorney for 

the Northern District of California. and one of the attorneys 

for th~ plaintiff in the within entitled action; that he has 

read the foregoing Complaint and knows the contents thereof; 

that the same is true of his own knowledge except as to the 

matters which are therein stated on his informn.tion or 

belief, and as to those matters he believes them to be true. 

That the reason why this verificQtion is made by 

affiant and not by the plaintiff is that tho plaintiff is 

a corporation sovereign~ 

That the sources of affiant 1 s information and the 

grounds for his belief are the Abstracts of Title of the 

premises hcreinbefore described, and official communications. 

records,, files and documents received from the Department of 

the Interior of the United States. 

Subscribed and sworn to before me 

this / 0 ~ du.y of Fo bruary, 1939. 
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3 

4 

5 
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7 

JOHN PARKS DA VIS 
705 Standard 0 Bu ld ng 
San Frqnc sco, Cal forni 
Te ephone : DO l~s 1510 

Attorney for Defendants, 
Estelle R. D v , Ruth de 
Fremery, nd Bradley Iv1in ne Co. 

FIL 
.. ~ O'alooi tnd..- •• .MJn..,,,_,._ 

JUl 20 1940 

\Y~ 

8 IN THE NORTHERN DIVISION OF THE UNI TED ST ~TES DI srRicrr COUWr 

9 l<'OR THE NORTHERN DI S'VRICT OF CAIJFORNIA 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

UNITED STATES OF AMERICA, ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Pla nti ff, 
C v 1 No. 4068-L 

V • 

::;•J1t'T1E OF CAIIFORNI , et 
' 

Defendant • _____________ , ____ ) 
ANS-rrnR OF DEPENDANTS ESTELLE R. DAVIS, 

RU1i1'.H de F'REMERY, AND BRADLEY MINING co . 

DEFENDANTS, ESTELLE R. DAVIS, RUTH de FREr,iERY and BRADLEY MINING 

co. answer the omu aint on f le herein as follows : 

I. 

Answering paragraph I of sad onplaint, these 

24 defendants deny, generally and specifically, all and singular, 

25 

26 

27 

28 

29 

30 

31 

32 

each and every, the lle~at ons of sad paragra h . 

II. 

Answer ng paragraph II of saia compla nt, these 

defendant admit that on or about February 15, 1860, the Un ted 

States of Amer ca, n pursuance of an Appl ct on for Homestead 

Patent, made and filed by the defendant, Freder kB 11 nP-s, 

on or about February 18, 1859, issued ts P tent to said 

- 1-



1 defendant, Frederick Bill ngs, cover ng lands included in 

2 PARCEL TWO, as descr bed in sa d complaint, ·=md other property, 

3 which Patent is recorded in the off ~e of the County Recorder 

4 of Lake County, Cal fornia, in Vol . 1 of Patents, t pa~es 261 

5 to 274, Lake County Records; but these defendants deny that sad 

6 Patent was so issued by mistake or inadvertence. 

7 Fl ther answer ng paragraph II of said complaint, 

8 these defendants admit that on or about August 13, 1874, the 

9 real property described in sad complaint as PARCEL ONE, and 

10 part of the real property described n said comp aint as 

11 PARCEL TWO, wa isted to the State of California by the Un ted 

12 States of America in List 32 of Indemnity Srhool Selections, 

13 but these defendants deny that such listing wa by mistake or 

14 ina.dvertence . 

15 

16 
III. 

Answering paragraph III of said complaint, these 
17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

defendants deny, generally and specifica l ly , all and singular, 

each and every, the allegat ons of sad paragraph . 

IV. 

Ans,r er ng p"'lragraph IV of said comola nt, these 

defe dants deny, generally and specifically, all and singular, 

each and every, the allegations of sad paragraph. 

v. 
Ansiering paragraph V of said complaint, these 

defendants deny, enera ly nd specif ally, al] and sin lar, 

each and every, the allegations of said paragraph. 

VI • 

Ans rering paragraph VI of said complaint, these 

defendants admit that they clam to have some right, t tle and 

interest in and to a port on of the lands described in said 

-2-



1 

2 

3 

4 

5 

7 

8 

9 

10 

11 

12 

13 

14 

15 

complaint, and claim to have derived the same from and throuP-h 

the aforesaid patent issued to said defendant, Frederick 

Billin~s; and in this connection, these defendants further allP~e 

that defendants Estelle R. Davis and Ruth de Fremery, are the 

o ·mers of , (and def'endant, BrAd1Py 1,i n ne- Company, al lePes that 

it has a lease and purchase agreement on), that port on of' sad 

ands art cularly described s PARCEL TWO n para raph I in the 

complaint filed herein . 

VII. 

AnswPr · ng paragraph VII of said comp aint, these 

efendants deny, generally and snec f cally , al and singular, 

each and every, the allegations of said paragraph . 

VIII . 

Ans,·•erinp.: p'lr n-rqph VIII of sa d complaint, these 

16 efPndants i:i.re without knowledP:e or information sufficient to 

17 form a belief as to the truth of the allegations conta ned 

18 he~ein, and basing the r deniqls pon that ground , deny, genPrally 

19 nd spe ·r cqlly, all ands nr lqr, each and every, the alle~ationo 

20 ront ined there n. 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

IX . 

Answering paragraph IX ot' said complaint, these 

efendants admit that defendant, Bradley Minin Comoany, is a 

orporRtion, duly organized and ex t ne under and by virtue of 

of the StAte of' CAlif'orn a; b t these defendants de 

defendant, Home take Gold Min nrr Comnany and Golden Ga 

old IJ. nin/2' Company or either of them, are corporations now 

xistin"' under and by virtue of the l!'.!WS of the State of California, 

nd in th · s connec- ion, qll ep.e thnt sa d Homestave Gold Min · ng 

ompany and said Golden Gate Gold Iiiinini:i- Comoany were d solved 
31 

nd eased toe ist prior to the filina end servin of thA comnle nt 
32 

n t'ile here n. 

I -3-



1 x. 
2 Ans er n P' pR.raisraph X of said complaint, these def'i=md1:m t 

3 are without Jmon1ledge or inf'ormqt on suff c ent to form a bel ef 

4 as to the tr th of the 4lle~ on$ <:'ontained therP n, q d bqs n~ 

5 the r den 9.J~ it'JOll that ground, denv. ?enPra 1v and s e<:'if' r- y, 

6 all qnd 1n 11Pr, e ~hand every. the al ~~ation~ therPin 

7 conta · ned. 

8 

g 

10 

11 

12 

XI . 

Answer ng parugr~nh XI of' ~o d compla nt theBe 

def Pnda r."" dA y, Pllf'T>"l l v And pee fi<'A] y, all md s n . la r, 

ea ch s.nd evAry thE' n l ega o ::: of e d para@·rauh. 

13 FOR A FURTHF.R AND C:.:EPARArflF Al"\JS7v'ER TO SAID COivIPT INT, THESE 

14 DFFF.NDANT S ALI,EGE : 

15 That the P-tent, allep:ed in the compla nt to hsve been 

16 s u.Pd to d Frederick B J ngs, was ssued by pl Ai ti ff o 

17 said FrP er cl'" Bill ngs on or !'1bout February 15, 1860, qnproximate 

18 ly eighty yeRrs prior to the filing o f' thP- comp la.int 1 n the 

19 present act on, a.nd that by reason of such lapse of times nee the 

20 matters and things complained of are alleged to have taken pla<'e, 

21 it would be inequitable for this court to entertain this suit. 

22 
FOR p. SECOND AND FURTHER SEP.ARArrE I\NSWER TO SAID COMPT AINrr, 'PHESE 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

DEFENDANTS ALLEGE : 

Th t pl intiff, and the Indians named in said ~ompla;nt, 

end thP-ir ance~tors and predecessors in interest, have been ln.lilty 

of laches, and there ha~ been such a lon~ delay n e the matters 

end thin~s ~omnlR ' ned of 1-1.re alleoed to have taken pl c.e that 

it 'lould be nequi table for this cou:rt to entPrtr-i n th s suit. 

FOR THIRD AND "PUR'T1HER SEPARA-TF ANSWER TO SAID COil~PT_,AINT, rrHESE 

D FENDANrfl S AI I 1<:GE : 

rflhat, bet•reen the said Billings patent apnljcet ' on on 



1 Febr, ary 18, 1859, and the is~ 1_mce by nl · n t · ff to said B" l nps 

2 of sa ·d Patent, srprox mately one year lat r, o Februq"P~r 5, 

3 1860, the pla nt ff had full op orhm ty to survey the l'-md 

4 described as P~RCEL TWO in paragranh I of the complq nr. And to 

5 nvesti ate the matters and th nn-s com_ la ned of i sa · d complaint 

6 These defAn nts f'urthe~ alleGe, upon · nformation Rn belie, 

7 th t , in pursuance of said apulicat on for patent, plant ff 

8 n ti tuted and obtained a rvey with plats and field notes 

g con<'ern ng said PARCEL Two ; These defend~mts a.l lP.P-'P that by the 

10 subseauent issuan e of said Patent to said Frederi<'k Bil Jine s, 

11 predeces~or of these defendants, on Fe.br ary 15, 860, ple n~iff 

12 i~ A topped from ma ntaining th 

13 

action. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

FOR A FOURTH AND FURTHER SEPAEU\TE AUSi''ER TO SATD COMPLAINT, THESE 

DEF~l'J"DANTS ALT EGE : 

Th t this <Jction ms not brou_ght with n vePrs after 

the dqte of the i su nee of the respA tive patents ment · oned in 

the complaint, and th t the a tion is bar~ed b the provisions 

of the Ac- of ~a ch 3 1891, Ch p . 561, Se~. 8, 26 Sta . and L. 

1095, 1099 (T tle 4~ of the U. s . Code, Sec . 1166 ) . 

POR A FIFTH F'UR'l1HER .All"D SEP~ATE ANS''fER TO SAID COMPLAINT, THESE 

DEFE1{DANTS ALT,EGE : 

That nether the Plaintiff , nor the Indians nruned in 

said complaint, nor any of their ancestors or nredecessors in 

nterest, was seized or possessed of anir of the property 

des r bed in sa · d compla · nt within f ve years be.for e the commenre-

27 ment of the qction, and th t the :.:i tion is barrPd by the 

28 nrov · s · ons of Sec . ~18 o~ the Code of C vi] Procedure of the 

29 

30 

State of California . 

FOR A SIX'rH FURTHER AND SEPARATE ANS'iVER TO SA.ID COi,·IPLAINT, rrHESE 
31 

D 'FENDANTS ALLEGE : 
32 
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1 That th RC- on 1va not commenced w thin three yei:trs 

2 after acc-r11a1 of the alJ.eged ca se of action, "md s ba1~red by 

3 the provisions of Se . 338 of the Code of C vil Procedure of the 

4 State of Cal .fornia. 

,5 

6 

7 

8 

9 

10 

FOR A SETh1'lTH AND SEP AR ATE ANSWER TO SAT D C OlilPI AI NT THESE 

DE:FENDANT S ALT EGE : 

Thats id Rction barred b thP nrovis ons of Sec. 

343 of the Code of C vil Proc-ed1re of the State of California . 

FOR AN EIGHTH FUR'rHER AND SEPARATE ANSYER TO SAID COLIPLAIH'I', THESE 

11 DEFENDANT ATLF.GF': 

12 Th~+- defendqnts, E telle R. Davis and Ruth de Fremery, 

13 and the r predecessors in interest, have been in exclus1ve and 

14 continuous possession of the real pro erty hereinbefore described 

15 a o med by said defendants, under a claim of r ght, and they 

16 have claimed ownership of said real property for more than twenty 

17 vears next preceding the commencement o~ the ction; that such 

18 possession has been open and notorious, and adverse to the 

19 pla ntiff and to the Indians named n sad complaint, and to their 

20 ancestors and predecessors . That sq d de~end nts Estp J R. 

21 ~av sand R th de Fremery, and the r prPdeces or n ntere~t, 

22 !have paid all taxes assessed a a nst sa · d reaJ property. 

23 
FOR A NINTH FUR'I1IiER AND SEPA...'qA11E ANS',rER TO SAID C01-i:PLAINT, THESE 

24 

25 

26 

27 

28 

29 

EFENDANTS ALLEGE : 

Th~t defendant , Estelle R. Dav · and Ruth de Fremery, 

qcquired omersh p of the real pro erty hereinbefore d er bed 

s o med by them, purs 1ant to a Dec-ree of D ~tr~ bution n the 

atter of the E tate of their father - George T. R ddock, deceased 

on June 18, 1937, which Decree of Distr "bution was recorded on 
30 

June 22, 1937, in the office of the County Re o~der in ~nd for Aid 
31 

32 
ounty of Lake, Vol. 115 of Off c 1 Records of Lake County qt 

-6-



1 paP-e 346; that said GeorP-e T. Ruddo ck naid a good q_nd val .!'Ible 

2 considerat · on for the real property hereinbefore described a 

3 presently owned by defendants,Estelle R. Dav s r.ind R ,h de Fremery; 

4 nd that t the time of acauirinf said re4l pronPrty he hRd no 

5 knowledge or notice of e.ny of the matters alleged in parar~raphs 

6 I, III IV, V, VII and VIII; that each of the rredecessors of 

7 George T. Ruddock pad a good and valuable cons deration for 

8 sai_d land at the time he ac-auired the same, and 9. auired the ame 

9 w thout kno edge or not c-e of Qny of the matters al]eged n 

10 pi:iraP'.raphs I, III, IV V, VII q,nd VIII. That sa d George T. 

11 Ruddock, and each of his prede e sors in interest, v 

12 urchaser for value of said real propery . 

A bona f de 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

'VHEREFORE, these d0fendants pray that they be hE"nce 

dismissed with their costs herein incurred . 

y for defendants, Estelle • 
Davi , Ruth de Fremery and Bradley 

Mining Company 



1 STATE OF CAIJF ORNIA ) 
) ss 

:2 City and County of San Francisco ) 

3 

4 

5 

,6 

8 

g 

10 

11 

12 

1 3 

14 

E. A. GRIFFEN, being duly sworn, deposes and says: 

That he is the Secretary of Bradley Mininf Company, one of the 

defendants in the above-entitled ction; that he has read th 

foregoing An v.rer and kno the contents thereof; and that the 

same is true of his ovm knowledge, except as to the matter which 

are therein stated on informe.tion or believe, and as to those 

matters, he believes it to be true. 

Subscribed and sworn to before me 
15 this 25th day of Jul 940 

16 

17 

18 

19 

◄ 20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

in and for 
San Francisco, State of 

-8-



1 HOWARD J. FINN, and 
BROBECK, PHLEGER & HARRISON, 

2 Crocker Building, 
San Francisco, California, 

3 Telephone: SUtter 0666, 

4 Attorneys for Defendants 
Joan Macdonough, a minor, 

5 and Mary Macdonough, a minor. 

6 

7 

8 

9 

10 

11 

12 

13 

JUN ::O t 

WALTERB.M LI 
~ 

14 IN 'rI-r-1£ UNI'l"ED STAT".tl:S DISTHICrl1 COUR'l1 FOR TifH: NOR'lHERN DISTRICT 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

01'' CALIFORNIA, NOH'rI-I:ERN DIVISION. 

UNITED S'rATES OF AMERICA, ) 
) 
) 
) 

Plaintiff, 
-vs- No . 4068 L. 

) 
Civil. 

THE STATE OF' CALil<' ORNIA, et al., 
) 
) 
) 

Defendants. ) 
. __ J 

ANSWER OF DEFENDANTS JOAN iVIACDONOUGH, 
A lfINOR .AND MARY. MACDONOUGH, A MINOR. 

The defendants, Joan Macdonough, a minor , and 

Mary Macdonough, a minor, by William o. B. :Macdonough, 

their next friend, answer the complaint on file herein 

as follows: 

1 . 



1 I. 

2 Answering paragraph I of said complaint, the de-

3 fendants deny, specifically and generally, all and singular 

4 each and every the averments of said paragraph. 

5 

6 II. 

7 Answering paragraph II of said complaint, these 

8 defendants admit that on or about August 13, 1874, the real 

9 property described in said complaint as Pa1·cel One, and part 

10 of the real property described in said complaint as Parcel 

11 Two, was listed to the .:::.ta.te of California by the United 

12 States of America in List 32 of Indemnity School Selections, 

13 but these defendants deny that such listing was by mistake 

14 or inadvertence. 

15 Furthering answering paragraph II of said complaint, 

16 these defendants admit that on or about February 15, 1860, the 

17 United States of America, in pursuance of an application for 

18 Homestead Patent made and filed by the defendant Frederick 

19 Billings, issued. its patent to said defendant Frederick 

20 Billings covering lands included in Parcel Two as described 

21 in said complaint, and other property, which patent is re-

22 corded in the office of the County Recorder of Lake County, 

23 in Volwne One of Patents, pages 261 - 274, Lake County Be-

24 cords; but these defendants deny that said patent was so 

25 issued by mistake or inadvertence. 

26 

27 III. 

28 Answering paragraph III of said complaint, these 

29 defendants deny, generally and specifically, all and singular 

30 each and every the averments therein contained. 

2. 



1 IV. 

2 Answering paragraph IV of said complaint, these 

3 defendants deny, specifically and generally, all and singu-

4 lar each and every the allegations therein contained. 

5 V. 

6 Answering paragraph V of said complaint, these 

7 defendants deny, specifically and generally, all and singu-

8 lar each and every- the allegations therein contained. 

9 VI. 

10 Answering par·ag raph VI of said complaint, these 

11 defendants admit that the defendant "iV illia.m O. B. Hacdonough 

12 as administrator with the will annexed of the estate of 

13 Joseph M. Macdonough, deceased, claims to have some ri ght, 

14 title and interest in and to a portion of the lands described 

15 in said complaint, and claims to have derived the sar11e from 

16 and through the list or patent to the defendant State of 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

California . In this connection, these defendants 

allege that the defendant William. 0 . B.Hacdonough, as admin­

istrator 1.¥i th the will annexed of the estate of Joseph M. 

Macdonough, deceased , is the owner of that portion of said 

lands particularly described as follows, to- wit : 

PARCEL ONE: Island number one situate 
in the Northwest quarter of Section 6, 
Township 13 North, Range 7 West, Mount 
Diablo Base },.'feridian, and the Southwest 
quarter of Section 31, Township 14 North, 
Range 7 West, Mount Diablo Base and Meri­
dian according to the government survey 
thereof . 

PARCEL TNO: A small island situated 
in the No r theast quarter of Sect ion 6 and 
in the Northwest quarter of' Section 5 , 
Township 13 North, Range 7 West, Mount 
Diablo Base and Meridian, containing 1.73 
acres, more or less. 

3 . 



1 These defendants deny, speci f ically and generally, all and 

2 singular each and every the averments of said paragraph 

3 not hereinbefore expressly admitted. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

VII. 

Answering paragraph VII of said complaint, these 

defendants deny, specifically and generally, all and singu­

lar each and every the averrnents therein contained. 

VIII. 

Answering paragraph VIII of said complaint, these 

defendants are without knowledge or information suff icient 

to form a belief as to the truth of the averments contained 

therein, and basing their denials upon that ground deny, 

specifically and generally, all and singular each and every 

the averraents therein contained. 

IX. 

Answering paragraph X of said complaint, these 

defendants are without knowledge or inforrnation sufficient 

to form a belief as to the truth of the averments contained 

therein, and basing their denials upon that ground deny, 

specifically and generally, all and singular each and every 

the averments therein contaj_ned. 

x. 
Answering paragraph XI of sald complaint, these 

defendants deny, specifically and generally, all and singu­

lar each and every the averments contained therein. 

4. 



1 For a further and separate answer to said complaint 

2 these defendants allege: 

3 That the real property described in said complai.nt 

4 which was listed to the State of California by the United 

5 States of }'\.raerica in List 32 of Indemnity School Selections 

6 was selected by the State of California in lieu of sixteen th 

7 and thirty-sixth sections lying within Mexican grants, of 

8 which grants the final survey had not been made at the date 

9 of such selection by said State. That thereafter, on or 

10 about rfarch 1, 1877, the Congress of the United States of 

11 America confirmed to said State the title to the real 

12 property so selected by said State. 

13 

14 For a second further and separate answer to said 

15 complaint, these defendants allege: 

16 That plaintiff' , and the Indians named in said com-

17 pla int and their ancestors and predecessors in interest, 

18 have been guilty of laches, and so long a time has elapsed 

19 since the matters and things complained of took place, that 

20 it would be inequitable for this Court to take cognizance 

21 thereof. 

22 

23 For a third further and separate answer to said 

24 complaint, these defendants all ege: 

25 That the action was not brought within six years 

26 after the date of the issuance of the respective patents 

27 mentioned in the complaint, and that the action is barred 

28 by the provisions of Section 1166 of 'l'i tle 43 of the 

29 United States Code. 

30 

5. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

For a fourth further and separate answer to said 

complaint, these defendants allege: 

That neither the plaintiff, nor the Indians named 

in said complaint nor any of their ancestors or predecessors 

in interest, was seized or posse s sed of an-y of the property 

described in said complaint within five years before the 

commencement of the action, and t hat the action is barred 

by the provisions of Section 318 of the Code of Civil Pro­

cedure of the State of California. 

For a fifth further and separate answer to sai d 

complaint, these defendants allege: 

That the action was not corr1~enced within three 

years after accrual of the cause of action, and is barred 

by the provisions of Section 338 of the Code of Civil Pro­

cedure of the State of California. 

For a sixth further and separate answer to said 

complaint these defendants allege : 

That the defendant William O. B.Macdonough as admin­

istrator with the will annexed of the estate of Joseph M. Ivlac ­

donough, Deceased, and his predecessors in interest, have been 

in exclusive and continuous possession of the real property 

hereinbefore described as owned by said defendant, under a 

claim of right, and have claimed ownership of said real 

property, for more than twent ·y years next preceding the 

commencement of the action . That such possession has 

been open and notorious, and adverse to the plaintiff and 

to the Indians named in said complaint and to their ances-

tors and predecessors . That said defendant and his prede-

cessors in interest have paid all taxes assessed against 

said real property. 

6 . 



1 For a seventh further and separate answer to said 

2 complaint, these defendants allege: 

3 

4 That Joseph M. Macdonough paid a good and valuable 

5 consideration for the real property h ereinbefore in this 

6 answer described, and that at the time he acquired said real 

7 prope.rty he had no knowledge or notice of any of the matters 

8 alleged in paragraphs I, III, IV, V, VI, VII and VIII of said 

9 complaint; that each of the predecessors of said Joseph M. 

10 Macdonough paid a good and valuable consideration for said 

11 land at the time he acquired the same, and acq.1-ired the same 

12 without knowledge or notice of any of the matters alleged 

13 in paragraphs I, III, IV, V, VI, VII and VIII of said com-

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

plaint. That said Joseph M. Macdonough, and each of his 

predecessors in interest, was a bona fide purchaser for 

value of said real property. 

W'tlEREF0RE, these defendants pray that they be 

hence dismissed, with their costs herein incurred. 

7. 

Attorneys for Defendants 
Joan Macdonough, a minor, 
and Mary Macdonough, a 
minor . 



1 

2 

3 

STIPULATION 

4 rrr IS HEREBY STIPULATED, by and between the 

5 plaintiff and the defendants Joan Macdonough, a minor, 

6 and Mary Macdonough, a minor, through their respective 

7 attorneys, that the foregoing answer may be filed . 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

IT IS SO ORDERED: 

Judge of the District Court. 

.. al~ --~-­
~~ .. 

Attorneys for Plaintiff . 

A~o~!~ 
Joan Macdonough, a ]Jl.inor, and 
Mary lViacdonough, a minor . 
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4 

5 
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7 

8 
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15 

16 

17 

18 
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23 

24 

25 

26 

27 
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29 

30 

HOWARD J . FINN, and 
BROBECK, PHI.EGER & HARRISON, 

Crocker Building, 
San Francisco , California, 

Telephone: Sutter 0666, 

Attorneys for Defendants 
William O. B. Macdonough and 
William O. B. Macdonough as 
Administrator, etc . 

FILED 
.,.,,_O'olock and-.... Mln, .. -~·· 

JUN l.., 1940 

WALTER B.MA~.2' 

IN TKti: UNITED S'I'ATES DISTRICT COURT FOR THE NORTHERN DISTRICT 

OF CALIFORNIA, NOR'rHERN DIVISION . 

UNITED STATES OF' AMERICA, ) 
) 

Plaintiff', ) 
-vs - ) 

) 
) 

THB.; S1'ATE OF CALIF'ORNIA , et al . , ) 
) 

Defendants . ) 
) 

No . 4068 L. 

Civil . 

ANSWER OF' DEii,ENDANT WILLIAM O . B . ~f.ACDONOUGH 
AND OF DE:B'BNDANT WILLIAM O . B . NiACDONOUGH AS 
ADMINISTRATOR WITH THE WILL ANNEXED OF THE 
ESTATE OF JOSEPH M. MACDONOUGH, DECEASED, 
SUED HEREIN AS JOHN DOE ONE 1 TO COMPLAINT . 

The defendant William O. B.Macdonough and the de­

fendant William O. B.Macdonough as administrator with the 

will annexed of the estate of Joseph M. Macdonough, Deceased, 

answer the complaint on file herein as follows: 

1. 



1 I. 

2 Answering paragraph I of said complaint, the de-

3 fendants deny, specifically and generally, all and singular 

4 each and every the averm.ents of said paragraph. 

5 
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II. 

Answering paragraph II of said complaint, these 

defendants admit that on or about August 13, 1874, the real 

property described in said complaint as Parcel One, and part 

of the real property described in said complaint as Parcel 

Two, was listed to the State of California by the United 

States of America in List 32 of Indemnity School Selections, 

but these defendants deny that such listing was by mistake 

or inadvertence. 

Further answering paragraph II of said complaint, 

these defendants admit that on about F'ebruary 15, 1860, the 

United States of America, in pursuance of an application for 

Homestead Patent made and filed by the defendant Frederick 

Billings, issued its patent to said defendant Frederick 

Billings covering lands included in Parcel Two as described 

in said complaint, and other property, which patent is re­

corded in the office of the County Recorder of Lake County, 

in Volume One of Patents, pages 261 - 274, Lake County Re­

cords; but these defendants deny that said patent was so 

issued by mistake or inadvertence. 

III. 

Answering paragraph III of said complaint, these 

defendants deny, generally and specifically, all and singular 

each and every the averrnents therein contained. 

2. 



1 IV. 

2 Answering paragraph IV of said complaint, these 

3 defendants deny, specifically and generally, all and sin-

4 gular each and every the allegations therein contained. 

5 v. 
6 Ansv;ering paragraph V of said complaint, these 

7 defen~~ants deny, specifically and generally, all and singu-

8 lar each and every the allegations therein contained. 

9 VI. 

10 Answering paragraph VI of said complaint, these 

11 defendants admit that the defendant William O. B . Ma.cdonough 

12 as administrator with the will annexed of the estate of 

13 Joseph M. Macdonough, deceased, claims to have some right, 

14 title and interest in and to a portion of the lands describ-

15 ed in said complaint, and claims to have derived the same 

16 from and through the list or patent to the defendant State 

17 
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of California. In this connection, these defendants 

allege that the defendant William O. B . Macdonough, as ad­

ministrator with the will annexed of the estate of Joseph M. 

Macdonough, deceased, is the owner of that portion of said 

lands particularly described as follows, to-wit: 

PARCEL ONE: Island number one situate 
in the Northwest quarter of Section 6, 
1rownship 13 North, Range 7 West, Mount 
Diablo Base Meridian, and the Southwest 
quarter of Section 31, Township 14 North, 
Range 7 West, Mount Diablo Base and Meri ­
dian according to the government survey 
thereof. 

PARCEL TViO: A small island situated 
in the Northeast quarter of Section 6 and 
in the Northwest quarter of Section 5, 
Township 13 North, Range 7 West, Mount 
Diablo Base and Meridian, containing 1 . 73 
acres, more or less. 

3. 



1 These defendants deny, specifically and generally, all and 

2 singular each and every the averments of said paragraph 

3 not hereinbefore expressly admitted. 

4 

5 VII. 

6 Answering paragraph VII of said complaint, these 

7 defeJ:?-dants deny, specifically and generally, all and. singu-

8 lar each and every the averments therein contained. 

9 

10 VIII. 

11 Answering paragraph VIII of said complaint, these 

12 defendants are without knowledge or information sufficient 

13 to form a belief as to the truth of the averments contained 

14 therein, and basing their denials upon that ground deny, 

15 specifically and generally, all and singular each and every 

16 the averments therein contained. 

17 

18 IX. 

19 Answering paragraph X of said complaint, these 

20 defendants are without knowledge or information sufficient 

21 to form a belief' as to the truth of the aver.ments contained 

22 therein, and basing their denials upon that ground deny, 

23 specifically and generally, all and singular each and every 

24 the averments therein contained. 

25 

26 x. 
27 Answering paragraph XI of said complaint, these 

28 defendants deny, specifically and generally , all and singu-

29 lar each and every the averments contained therein. 

30 
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1 For a further and separate answer to said complaint 

2 these defendants allege: 

3 That the real property described in said complaint 

4 which was listed to the State of California by the United 

5 States of America in List 32 of Indemnity School Selections 

6 was selected by the State of California in lieu of sixteenth 

7 and thirty- sixth sections lying within Mexican grants , of 

8 which grants the final survey had not been made at the date 

9 of such selection by said State . That thereafter, on or 

10 about 1.'farch 1, 1877 , the Congress of the United States of 

11 America confirmed to said State the title to the real property 

12 so selected by said State. 

13 

14 F'or a second further and separ•a te answer to said 

15 complaint, these defendants allege : 

16 That plaintiff , and the Indians named in said com-

17 plaint and their ancestors and predecessors in interest, 

18 have been guilty of laches , and so long a time has elapsed 

19 since the matters and t h ings complained of took pJa ce , that 

20 it would be inequitable for this Court to take cognizance 

21 thereof . 

22 

23 For a third further and separate answer to said 

24 complaint, these defendants allege: 

25 That the action was not brought within six years 

26 after the date of the issuance of the respective patents 

27 mentioned in the complaint, and that the action is barred 

28 by the provisions of Section 1166 of Title 43 of the 

29 United States Code . 

30 

5 . 



1 For a fourth further and separate answer to said 

2 complaint, these defendants allege: 

3 That neither the plaintiff, nor the Indians named 

4 in said complaint nor any of their ancestors or predecessors 

5 in interest, was seized or possessed of any of the property 

6 described in said complaint within five years before the 

7 co:mrnencement of the action, and that the action is barred 

8 by the provisions of Section 318 of the Code of Civil Pro-

9 cedure of the State of California. 

10 For a fifth further and separate answer toss.id 

11 complaint, these defendants allege: 

12 That the action was not commenced within three 

13 years after accrual of the cause of action, and is barred 

14 by the provisions of Section 338 of the Code of Civil Pro-

15 cedure of the State of California. 
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For a sixth further and separate answer to said 

complaint, these defendants allege: 

That the defendant William O.B . Illacdonough as admin­

istrator with the will annexed of the estate of Joseph M. Mac­

donough, Deceased , and his predecessors in interest, have been 

in exclusive and continuous possession of the real property 

hereinbefore described as ownedpy said defendant, under a 

claim of right, and h ave claimed ownership of said real 

property, for more than twenty years next preceding the 

commencement of the action. That such possession has 

b een open and notorious , and adverse to the plaintiff and 

to the Indians named in said complaint and to their ances­

tors and predecessors . That said defendant and his prede­

cessors in i nterest have paid all taxes assessed against 

6 . 



l said real property. 

2 

3 For a seventh further and separate answer to said 

4 complaint, these defend.ants allege: 

5 'l1hat Joseph M. Macdonough paid a good and valuable 

6 consideration for the real property hereinbefore in this 

7 answ~r described , and that at the time he acquired said real 

8 property he had no knowledge or notice of any of the matters 

9 alleged in paragraphs I, III, IV, V, VI, VII and VIII of said 

10 complaint; that each of the predecessors of said Joseph M. 

11 Macdonough paid a good and valuable consideration for said 

12 land at the time he acquired the same , and acquired the same 

13 without knowledge or notice of any of the matters alleged 

14 in paragraphs I, III, IV, V, VI, VII and VIII of said 

15 
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complaint . That said Joseph M. Macdonough, and each of 

his predecessors in interest , was a bo~ fide purchaser 

for value of said real property . 

WHE.r{f:FORE, THESE DEFENDANTS PRAY 1'H.AT rl'HEY BE 

hence dismissed , with their costs herein incurred . 

Attorneys for Defendants 
Wil liam O. B. Macdonough, and 
\'1 illirun O. B . Macdonough as 
administrator with the will 
annexed of the estate of Joseph 
M. Macdonough, Deceased , sued 
herein as John Doe One . 

7 . 



1 HOWARD J . FINN, and 
BROBECK, PHLEGER & HARRISON, 

2 Crocker Building , 
San Francisco , California, 

3 Telephone: Sutter 0666 . 

4 Attorneys for Defendants 
William O. B.Macdonough and 

5 William O. B.Macdonongh as 
Administrator, etc . 
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11 
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14 IN THE UNITED STATES DISTRICT COUR'r F'OR THE lWR'l1.HERN DISTRICT 

15 OF CALIFORNIA, NORTHERN DIVISION . 
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UNITED STATES OF AMERICA, ) 
) 

Plaintiff, ) 
- vs - ) 

) 
) 

THE STA TE OF CALIFORNIA, et al • , ) 
) 

Defendants . ) 
) ---- - ·--------·------

No . 4068 L . 

Civil . 

AFFIDAVIT OF SERVICE BY MAIL 

State of California , ) 
) ss . 

City and County of San Francisco . ) 

28 GEORGE A. HEUTER , being first duly sworn, says: 

29 My name is George A. Helmer; I run now , and I was 

30 at all times herein mentioned, a citizen of the United Stntes , 

1 . 



1 over the a ge of 21 years, and not a party to nor interested 

2 in the above - entitled action, and am employed by Messrs . 

3 Brobeck , Phleger & Harrison, attorneys for defendants 

4 William O. B.Macdonough and William O. B.Macdonough as admin-

5 istrator with the will annexed of the estate of Joseph M. 

6 Macdonough, Deceased, in the above - enti tled action . 

7 'rhat Messrs . Brobeck, Phleger & Harrison reside 

8 and have their offices in San Francisco , California; that 

9 the United States Attorney has his offices in the City of 

10 Sacramento, Cali f ornia, and that there is a regular daily 

11 communication by mail b e tween San F'rancisco, California, 

12 and Sacramento, California . 

13 I did, on the 31st day of May, 1940 , on behalf of 

14 the above - named defendants and their said attorneys , deposit 

15 in the United States Post Office at San Francisco , California, 

16 copies of the foregoing An swer of defendants William O. B. 

17 Macdonough and William O. B. Macdonough as administrator, etc . , 

18 to the complaint in the above - entitled action, addressed to 

19 said United Stat es Attorney, enclosed in a sealed envelope, 
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with the postage thereon fully prepaid . That sat d documents 

so enclosed in a s ealed envelope were addressed to sai d 

United States Attorney , as follows : 

"Frank J . Hennessy , 
United States Attorney , 
~ost Off i ce Building , 
Sacramento , California . 

Attention: Mr . C. B. Hjelm, 
Assistant United St s Attorney." 

Subscribed and sworn to before 
this 31st day of May, 1940. 

L ~ P ~ Notary Pblic 
in and for the City and County of 
San Francisco , State of California . 

2 . 



For1n No. 282 

RETURN ON SERVICE OF WRIT 

fflniteb ~tates of ~merita, j 
ss: 

- --~ ---------- - - DISTRICT OF ----'--- -- ----------- ------

I hereby certify and return that I served the annexed _A).1_~~-- ~WJ!.I!l.Q.Jl!Lwi.:th __ g_Q_py: __ 9_:f __ QQJJl.P.l.f;!!tl't __ _ 

-~~tached_ th~;r-~t<? __ __ ____ ____ ___ ___ _ on the therein-named ___ filQ!!@_];> __ RQ~_J:H_~...__J>_y ___ fJ~~t~ __ fi! __ y~~g-~pt 

~~l.iJl8.._ __ a_~ _Mministrator _of_ the_ Estate_ o:f __ Frederick Billings., __ deceased., and ____________ _ 

by handing to and le':l-ving a true and correct copy thereof with _____ __ fl, _ _VJ~g_~_:g.~--~-~_lj,sg ___ _______ ____ __ __ __ _ _ 

------ ------------------------ --- ---------------------------__ ---_ --______ -- ______________ __ ____ ____ ____ ___ _____ ________ ______ ___ ________ personally 

atJ:!l:!g_~-~P-~.,- -Q~U_f_Q;t'~t~--_____ _____ ___ __ in said District on the ____________ ___ !7-lll __ __ ____ ___ ___ _________________ day of 

______ Ma.rnh ___ ______________________________ ______ , A.D. 1940 . 

/ti.. 0 .,­

?--o_ o _, 

/~-""'~ 
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7-1404 

FRANK J •. HENNESSY., 
United States Attorney, 
G. B., HJELM., 
Assistant u. s. Attorney, 
Attorneys for Plaintiff. 

14 

IN THE NORTH.EID-I DIVISION OF THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF 

UlHTED STATES OF .AME:RICA; 

Plaintiff, 

vs .. 

- - - - .. -

THE STATE OF CALIFORNIA; S. Fa BUTTERWORTH; ALFRED) 
A. WHEELER; CROCKER FIRST NATIONAL BA}JK, A CORPO- ) 
RATION; WILLIAM O. B. MA.CDONOUGH; JOHN DOE ONE., AS) 
ADMINISTRATOR OF THE ESTATE OF JOSEPH M. MAC- ) 
OONOUGH, DECEASED; JOHN DOE TWO, .AS EXECUTOR OF ) 
THE ESTATE OF JOSEPH M. Ml'i.CDONOUGH, DECEASED; JOHN) 
OOE THREE, JOHN DOE FOUR, JOHN DOE FIVE, JOHN DOE ) 
SIX., JOIIl-I DOE SEVEN, JOHN DOE EIGHT, JOHN DOE IHNE) 
JOHN DOE TEN, JANE DOE ONE, JANE DOE TWO, JANE DOE) 
THREE, JANE OOE FOUR AND JJ..NE DOE FIVE Af3 HEIRS AT) 
LAW .AND/OR DEVISEES OF THE ESTATE OF JOSEPH M. ) 
MA.COONOUGH, DECEASED; FREDERICK BILLHIGS., THE ) 
CJ ... LIFORNIA BORAX COl.iPAllY, ii. CORPORATION; THE ) 
Cl~LIFORNIA BORJJC COI.lPL.NY, .A CO-Pl..RTNERSHIP; THE ) 
SULPHUR &'.NK QUICKSILVER MINING COUPJ"Jff, !. COR'.PO- ) 
Rl.T!ON; TIIE SULPHUR BANK COHSOLIDl'. .. TED QUICKSILVER ) 
MINnTG COMP1u·JY, L CORPOR.: ... TION; EMPIRE CONSOLID!.TED) 
Q.UICICS IL VER MINIUG COI.IP.f'...NY, L CORPORATION; WILLIAM) 
E. GERBER; RICHARD WHITE; CLLAR LAKE Q.UICIIBILVER ) 
HIWING COHPl,J!Y, A COR.POR.:.TIOH; R..'~Yl110ND G. L.i:,JIOOE; ) 
J.t.MES H. 0 1 BRIEN; T • .1.· .... MORRISEY; CLElut?. L ' .. KE ~ 
COMP.1.\NY, A COR.PORJ.TION; ESTELLE R. D1'.VISs RUTH 

' deFREl:lE:RY; CLINTON E. DOLBE.hR; P. R. BRADLEY; 
ElJlfLRD i .. I'JUTTER; A. T .. H.i\.TH:JIVLY; HOMEST.1.0.KE GOLD ) 

I urnnm COI:iPANY, L CORPORATION; GOLDEU GATE GOLD ) 
MIJ:JING COIAPANY, A CORPOR!:..TIOU; RICHARD RONE ONE; ) 
RICHli..RD ROWE TWO J RIC Hi.RD ROWE THREE; R ICH.i'..RD ROWE) 
FOUR; RICHl..RD ROWE FIVE; Jil.HE ROWE ONE; JANE ROWE ) 
TWO; JANE ROWE THREE; JANE ROWE FOUR; Jl .. NE ROWE ) 
FIVE; S.AM BIJiliE CORPORl.TION ONE; SAM BLAKE COR- ) 
PORJ.TION TWO; SAM BLAKE CORPORATION THREE; SJJ\~ ) 
BLAKE CORPORATION FOUR; SAM BLAKE CORPOR11.TIOIJ ) 
FIVE; POV'JER AND IRRIGATION COMPANY OF CLE/..R I.J,.KE, ) 
A CORPORATION; CLEJ..R. LAKE WATER COIAPJJJY, A COR- ) 
PORATION; CALIFORNIJ'.. TRUST JJW SL.VINGS BlllIB, A ) 
CORPORATION; PACIFIC GJ..S ::am ELECTRIC CONP;"Jff, A ) 
CORPORATION; PACIFIC TELEPHONE l.ND TELEGRJ.PH ) 
C01APJJ,JY, A CORPORATION; BPJi.DLEY NIIITNG COl:IPi.NY., . A ) 
CORPORl.TION., . ) 

CIVIL NO. ----

tr. ii, GOVIIJUOfKN'r PRJHTrNC Ol'nClt Defendants. 
) 
) ----------------------



) 

TO THE ABOVE NAMED DEFENDANTS: 

You are hereby sununoned and required to serve(*) upon 

FRANK J . HENNESSY1 United States Attorney for the Northern District 

of California1 plaintiff's attorney~ whose address is Room 404, New 

Post Office Building, Sacramento. California. an answer to the 

complaint which is herewith served upon you, within 20 days after 

service of this summons upon you, exclusive of the day of service . 

If you fail to do so, judgment by default will be taken against 

you for .the relief demanded in the complaint. 

( 
) ~~Clerk 

By: 'F.,. M. LAlAPERT - --...... --=--..,......--=~--=-------Deputy Clerk 

DATED: S~cramefto, cuif.~ 
I~ /}... -

Eehi um y 10th • 1939,, 

(*) Rule 5 (d) "All papers after the complaint required to be 
served upon a party shall be filed with the 
Court either before service or within a 
reasonable time therenfter . 11 

... --oOo---
UNITED STATES MARSHAL'S OFFICE ) 

rnia. ) 

IA 
- da 

s e o the 
"-: eavin 

aid 
-.--_,,...,,,-.,,,...,.-"s,,----,---,-......,. _ __ ., 

By: 

, Calif. -----------
• 1939. ---------· 

ss 

Deputy 

· hin writ on the 
served the 

·ng to , 

of 

he 
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JOHN ffiRKS DA VIS 
705 Standard Oil Building 
San Francisco,California 
Telephone: Douglas 1510 

Attorney for Defendants, 
Estelle R. Davis, Ruth de 
Fremery, and Bradl ey Mining Co . 

WALTER B. MA~t2 

IN THE NORTF..ERN DI:vTBION OF THE UNITED STATES DISTRICT COURT 

FOR 'l'HE NORTHERN DISTRICT OF CALIFORNIA 

UNITED STATES OF AMERICA , 

Plaintiff , 

vs. 

STATE OF CALIFORNIA, 
et al . , 

Defendants . 

Civil :No . 4068-L 

NOTICE OF MOTION OF' DEFENDANTS ESTELLE R . DAVIS, RUTH 
de FREMERY AND BRADLEY MINING CO . TO DISMISS ACTION, 
FOR A MORE DEFINITE STATl!.MEN1I1 OF CERTAIN MATTERS ALLEGED 
IN~LAINTIFF'S COMPLAINT, AND __ FOR A BILL Oi< PARTICULARS . 

To: FRANK J. HENNESSY, ESQ ., United States Attorney , and 
G. B. HJELM, ESQ., Assistant United ~tates Attorney , 
Attorneys for Plaintiff herein . 

I . 

You will please take notice t hat on March / / -;it, 1940, 

at 10:00 A. M., of said day, or as soon thereafter as counsel can 

be heard, ESTELLE R. DAVIS , RU'I1H de FREMERY, and BRADLEY MINING 

CO ., three of the defendants in the above entitled action, and 

each of them, will move the ebove entitled court , at its court 

room situated in the Federal Post Office Building, SacrB.mento, 

California, to dismiss, and for an order dismissing the above 

entitled action, upon each and every of the following grounds: 

(1) Said complaint fails to state a claim or cause 
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of action against said defendants upon which relief can be 

granted hereir.; 

(2) That it appears from the fac e of said complaint 

that the claim: or cause of action therein stated is barred by 

the provisions of the Act of March 3, 1891, Chapter 561, sec . 8, 

26 Stat . at L. 1095, 1099 , limiting the time vri thin which suits 

may be brought by the United Ste.tes to annul patents; 

(3) That it appears upon the face of said complaint 

that ·the claim or cause of action therein stated is barred by 

lap.s.e ., of time; 

(4) 1.rb.at it appears upon the face of said complaint 

that the claim or cause of action therein stated is barred by 

the laches of plaintiff or its wards therein referred to or by 

the l~ches of both; 

(5) Tp..at it appears upon the face of said complaint 

that the claim or cause of action therein stated is bar:red 

by estoppel. 

II 

You will further take notice that at said time and 

place, above designated, said defendants will move the said 

court for a more definite statement of the following matters, 

referred to in said complaint, and for an order recµiring plain­

tiff to make more definite the follovling portion of, and matters 

contained in, said complaint: 

Said complaint fails to show, and these defendants can 

not ascertain therefrom: 

1) Paragraph I, (p.2) 

(a) In what respect the lands described in said 

paragraph were "Indian" lands and what is the meaning and 

intent of the phrase "Indian lands"· - ' 
(b) How and in what ma~ner said Indians referred to 

"occupied" or "used" or 11 enjoyed" or "claimed" the lands or 

-2-
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any p2.rt thereof described in said paragraph during the period 

of fifty years, or any part thereof, prior to February 18, 1859, 

or which Indians of the Pomo Indian tribe or other tribes occupied 

or used or enjoyed or claimed said lands or any thereof during 

such period, or wha t the claims of said Indians to said land or 

any part thereof were, or what was the basis for any such claims; 

(c) What were the "rights and claims" of the Indians, 

or any of them, referred to in said paragraph in and to said land~ 

and pTemises, or any part thereof; 

(d) Which part of said lands was "occupied, used, 

enjoyed and claimed by Indians of the Pomo Indian tribe, and 

which part thereof was "occupied, used, enjoyed and. claimed 11 by 

Indians of other tribes. 

gj__Paragraph II. 

(a) (p. 3, et seq.) What part of said real property 

described as 11 Parcel Two 11 was included in the listing to the 

State of California by the United States of America in List No. 

32 of indemnity school selections; 

(b} What was the mistake or what was the inadvertance 

or what was the mistake and inadvertence of the United States 

of America by or as a result of which it .listed part of said 

Parcel Two to the State of California in List 32 of the indemnity 

school selections; 

(c) Vfuat was the mistake or what was the inadvertance 

or what was the mistake and inadvertance of the United States by 

or as the result of which it issued its patent to said defendant 

Frederick Billings on about February 15, 1860, covering said 

lands described in said Parcel Two; 

(d) What was the form and what were the contents 

of said 11App lication for homestead patent 11 filed by said 

Frederick Billings on about February 18, 1859 as alleged in 

said paragraph; 

-3-
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(e) Whether the matters alleged to have been set 

forth in said affidavit of said F1rederick Billings , referred to 

in said paragraph, were all the matters set forth or statements 

made therein, and what was the date of execution of said aff'i­

davit . 

3) Par~a£~ III (p . 9) 

(a) How and in what manner said persons refened to 

in said paragraph "occupied and possessed" the lands , or any 

p:i.rt ·thereof, described therein during the period of 125 years 

last past, or- any part thereof, or which of their ancestors 

or progeni tors were and are members of what tri be of Indians; 

(b) How and in what manner the Indisns referred to in 

said paragraph and their ancestors 11 occupied 11 or "used 11 or 

' 11cultivated 11 or ttimproved 11 or "enjoyed" or 11 claimed 11 or 11were in 

possession of 11 the lands, or any part thereof , described in said 

paragraph during said 125 years, or any part thereof, or which 

Indians of the Pomo tribe, or other tribes , occupied or usoc 

or cultivated or imp1 ... oved or enjoyed or claimed or v1ere in 

possession of said lands, or any part thereof , during sucl1. 

period, or wha. t the claims of said Indians to ...a.id land, or any 

part thereof , were, or what was the basis for any such claims . 

(c) What psrt of said lands was "occupied , used , culti ­

vated, improved, enjoyed, and claimed" by Indians of the Pomo 

tribe, and what p9.rt t hereoI~ was "occupied , used , cultivated, 

improved , enjoyed, and claimed 11 by Indians of other tribes; 

(d) Whether any portion or portions of said Parcels 

One and Two were, at any time, actually enclosed by said India~s 

or their ancestors, and by which Indians of which tribe, and 

at what time or times ; 

(e) Which of said Indians, if any , are now residing 

on a.ny portion of said lands, and what specific portio!lS 

of said lands are now enclosed, cultivated, improved or used 
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for residence purposes by said Indians. 

4) Paragraph IV . (p . 10) 

(a) What were the "premises" by reason of which lands 

were ttreserved and appropriated'' and what were the "claims and 

rights of said Indians, 11 as alleged in said paragraph; 

(b) How and in what manner were said lands, described 

in said paragraph, "reserved and appropriated," and whether 9uch 

lands were "reserved and appropriated" by an Act of the United 

States of America, and when such reservation or appropriation 

occurred. 

~ Paragraph v. (p . 11) 

(a) What were the "premises" by reason of which the 

lands described in said paragraph were "reserved and appropriated" 

an<ih what were the 11 claims and rights of said Indiar..s," as alleged 

therein ; 

(b) How and in what manner were said lands reserved 
were 

· or appropriated, and whether said landii/reserved or appropriated 

by an Act of the United State s and when ·such reservatior.. or 

appropriation occurred; 

(c) What portion of the lands described as Parcel One 

were included in the patent to defendant Frederick Billings , 

as alleged in said paragraph; 

(d) Why said Frederick: Billings received "no right , 

title or interest whatsoever" in said lands as alleged in said 

paragraph . 

6) Paragraph VI . (p . 11) 

(a) In what respect were the lands described in 

said paragraphs "Indian lands 11 and what is tr..e meaning and in­

tent of the phrase "Indian Lands"; 

How and in what manner the patents and lists 

referred to in said paragraph were 111ssued without the author i ty 

of law'' ; 

-5-
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(c) How and in what manner were said lands "already 

appropriated for said Indians long prior to said issuance of any 

such patents or lists, 11 nd whether said lands were appropriated 

by any Act of the United States of America, and when such appro­

priation occurred; 

(d) What was the mistake or what was the inadvertence 

and what was the mistake and inadvertence of plaintiff, or of 

its officers or agents by, or as the result of which said patents 

and l"ists are "void and of no effect as to said Indians and the 

United States of America"; 

{ e) How and in what r.1anner are said patents a~d li-'3ts 

void and of no effect as to said Indians and the United States of 

America, as alleged in said paragraph. 

7) Paragraph VII . (p. 11) 

(a) What part of said Parcels One and Two were 

11claimed 11 or 11used 11 and on what part of said lo.nds were fences, 

barns, lodges, houses, and ceremonial halls built as alleged in 

said paragraph, and what other "valuable improvements" were made 

thereon, and at what time or times were any of the foregoing 

acts, if any, dor..e or performed, as alleged; 

(b) Which of the alleged acts, referred to in the 
/ 

preceding paragraph, if any, were done or performed by Indians 

of the Pomo tribe, or by Indians of other tribes ; and if any 

of said alleged acts were done or performed by Indians of other 

tribes, to what tribe or tribes did _· such Indians belong . 

III . 

You will further take notice at the said time and place 

above designated that saiQ defendants in the above entitled action 

will move said court for a bill of part~culars and for an order 

requiring said plaintiff to furnish to them & bill of particulars 

with respect to each and ever·y of the matters referred to in 

plaintiff ' s complaint, to which matters and said motion said 
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defendants hereby refer as though the same were herein incor ­

porated . 

Said defendants will further move said court for a 

bill of particulars with respect to the following: 

(1) What specific portion or portions of said Par -

cels One ancl Two does plaintiff cla.im have been actually enclose4 , 

used , cultivated , or improved by said. Indians as alleged in s&id 

complaint ; the time , place and extent of any such actual enclo­

sure , use , cultivation or improvement ; and which Indians of t~e 

Pomo tribe , or which Indians of other tribes , are claimed t o 

have enclosed , used cultivated , or improved said lands ; 

( 2) What specific portion or portions , if any , 

Parcels One and Two does plaintiff claim are now actually 

upon and used by any Indians mentioned in said compla i nt , and 

by which Indians ; 

(3) Regarding the application for homestead putent , 

the affidavit of Frederick Bil:ings, and the pRtent issuea t o 

said Billing,s , 111 as referred to in Paragraph II , page 4 , line 

28 et seq ., defendants request copies of said application for 

homsstead patent , said affidavit , said patent , and all docu­

ments , reports, fie l d no t es , and any other papers or instru­

ments executed by agents of the United States Government or 

others rela~ing to said applic&tion and the issuance of said 

patent . 

Said motion for a bill of particulars is made upon the 

ground that the matters therein referPed to are not alleged with 

sufficient definiteness or particularity to enable said moving 

defendants to prepare properly their ansvrere herein, or to :pre­

pare for the t:r.1 ial of said action , and sE..id motion is further 

based upon the afftdavit of tr ... e attorney for said defendants 

- 7-
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and upon the memorandum of points and authorities filed herewith. 

Dated : February 29 , 1940 . 

Attorney for· Defendants , 
Estelle R. Davis , Ruth de Fremery , 
and Bradley Hining Co . 
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JOHN PARKS DA VIS 
705 Standard Oil Building 
San Francisco, California 
Telephone : Douglas 1510 

Attorney for Defendants, 
Es t elle H. Davis, Ruth de Fremery, 
and Bradley Mining Co • 

------.O'clock and ..••••• Mln, .•••••. 

. ;)G- •,n1io II·•· 

W. LTERB.MALING 
CLE K.' 

IN THE UOR'l'HERN DIVISION OF THE UNITED STATES DISTRICT COURT FOR 

THE NORTHERN DISTRICT OF CALIFORNIA 

UNITED STATES OF AMERICA, 

Plaintiff , 

- vs-

STATE OF CALIFORNIA, 
et al., 

Defendants . 

AFFIDAVI'r 

STATE OF CALIFORNIA 
: ss . 

City and County of San Francisco : 

Civil No. 4068 - L 

JOHN PARKS DAVIS , being duly sworn, 

deposes and says: 

I am the attorney for defendants ESTELLE R~ DAVIS , 

RUTH de F.JEMERY and BRADLEY I:IINING CO . in the above entitled 

action . 

The complaint on file in the above entitled action 

and in particular Para.graph II , page 4 , line 28 , et seq ., con­

tains the following allegations: 

"That on or about February 18 , 1859 , the de­
fendant Frederick Billings made and filed in the United 
States Land Office an application for homestead pa.tent 
to the lands hereinabove described as PARCEL TWO (in­
clusive of other property) and in connection therewith 
filed in said United States Land Office an affidavit 
setting forth therein that all s aid lands were unoccupied 
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"and constitute public domain and was subject to entry 
and was not otherwise disposed of or appropriated ; 

"That on about February 15 , 1860, the United 
States of America, in persuance of said application, 
by mistake and inadvertently issued its patent to 
said defendant Frederick Billings covering said lands 
described in said PARCEL TWO (and other property) which 
patent is recorded in the office of the County Recorder 
of said Lake County in Vol. 1 of Patents , at pages 261 
to 274 , Lake County Records;" 

Sinc e ·service of the complaint in the above entitled 

action upon the defendants !'epresented by me, I have me.de dili­

gent search for the records of patent proceedings and tbe portion 

of said records referred to in the above paragraphs of the com­

plaint. My efforts to obtain the same , both at the United 

States Land Office in Sacramento and the United States Land Of­

fice in Washington, D. c. , have been unsuccessful . It was 

stated to me by my representatives that no such records were 

available at either office . It appe rs from all available 

information that such records have been removed from the files 

of the Government Land Office, their legal custodie.n . It appears 

from the complaint that the Government either has the record 

of said application, and said affidavit , or copies thereof, and , 

since they are put part of the record in said patent proceedings, 

undoubtedly has the other documents filed in connection with 

said patent proceedings, or copies thereof, and undoubtedly 

intends to use the same at the trial . As all of said documents 

are matters of public record which should be available to the 

defendants I represent, and as the matters contained therein, and 

the knowledge of the same, are necessary for an adequate prepara­

tion of an answer in the above entitled action, it is respectfull 

submitted that copies of all said docu..'Tlents in the patent proceed 

ings should be furnished pursuant to the motion for a bill of 

particulars on file herein . 

Sub . 
thi 

swo.?lyo before me 
of '~ 1940 

. -
·n and for the _ y ·-~ County 

crsco, State of California 
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JOHN H..RKS DAVIS 
705 Standard Oil Building 
San Fr ancisco , California 
Telephone : Douglas 1510 

Attorney for Defendants , 
Estelle R . Davis , Ruth de 
Fremery and Bradley Mining Co . 

______ O'cloc · and _______ M In, _____ _ 

ALTER B. ALING, 
CLE K.. 

IN THE ~10R1HERN DIVISION OF' THE UNITED ST~TES DISTRICT COu"RT 

· FOR THE NORTHERN DI STRICT OF CALI FORNI 

UHI'l'ED STATES OF AMERICA , 

Plaintiff , 

- vs -

STATE OF CALIFORNIA, 
et al ., 

Defendants o 

Civil No . 2068-L 

POINTS AND UTHORITIES OF DEFE1'1D "NTS ESTELLB R . D VIS, 
Rl"'T=-I de FREMERY AND BRADLEY KINING CO. , IN SU?PORr OF 
TtfSIR MOTION TO DISMISS SAID ! .. CTION, FOR J'm.E DEFINITE 
~EI!iENT, PJID FOR A :SILL OF IA RrICULAJ _ _ lS_' - ----· 

Motion to Dismiss : 

It appears from the face of the complaint that 80 

years have elapsed since the alleged cause of action accrued . 

Plai ntiff is therefore barred by laches and lapse of time . 

U. S. v . Beebe , 127 U. S . 338 , 347 ; 32 L. Ed . 121 ; 
-- a s.c.R. 1003 

Moran v . Horsky , 178 u.s. 205 , 213 ; 44 L. Ed . 1038 ; 
20 s .c .R. 856 

.. --

Emerson v . Kennedy hining etc . Co o, 169 Cal . 718 , 722. 

For a I.fore Definite statement: 

See Federal Rules of Civil Procedure , Rule 12 (e) . 

As indicated in the motion , the allegations of the 

complaint are uncertain and in.definite . In view of the eighty-
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year old claim presented in the complaint, greater detail and 

certainty should be required than in the case of' prompt and 

diligent action . 

See: Berthold- Jennings Lumber· Co . v . St . Louis I . M. & 

S. Ry. Co ., (,o . c,. A. ' 81, ' 1935) 80 Fed . (2d) 3~, at page 43: 

"In permitting appellants to present theee stale 
clairu3 , we think the court exercised a reasonable 
discretion in cs.l ling upon them for a clear and 
definite statement oi' the nature of the clairts . 
Certainly , greater detail and certainty of 
pleading may reasonably be re 0 uired of a suitor 
who has let his cause of action slumber for years , 
than of one who diligently ar~d promptly presents 
it . " 

Presumably the Governnent oases this action upon the 

case of Cramer v . u. s., 261 u. s . 219, 61 L. Ed . 622, but 

even in the Cramer case the Supreme Court of the United States 

restricted its decision to lands actually enclosed and ~~lly 

and co·1tinuously occupied by the three Indians involved in the 

action, who vrnre on the land at tbe time the alleged cause of 

action accrued . Under the circumstances , without any admission 

on our part of the precedent of the Cramer case , the Government 

should set out the tacts of alleged occupancy and enclosure with 

distinct particularity. 

Motion for Bill of Particulars : 

The motion for a bill of particulars is authorized by 

Federal Rul6~f Civil Procedure, Rule 12 (e) . 

The affidavit filed herewith shows that these defend­

ants have not been able to locate or obtain copies of patent 

records requested and which are presumably in the hands of plain­

tiff . Accordingly, they should be furnished to dei'endants in 

order that they may prepare their answers . 

It is funda:nental that the granting of a bill of part i ­

culars is in the discretion of the court , but it is submitted 

that where claiins are presented after a lapse of eighty years, on 
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grounds of mistake a.nd inadvertence, it is clear that a know­

ledge of the patent proceedings is essential to the prepara­

tion of an answer and a defense . 

· Respectfully , 

J o avis , A torney for 
Def ndants Estelle R. Davis , 
Ruth de Fremery and Bradl ey Mining C'o ., 
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RECEIPT of service of the foregoing ~otice of 

motion to dismiss action, for a more definite statement of 

certain "natters alle6ed in plaintiff ' s complaint , and for a 

bill of particulars, and of affidavit and memorandum of 

supporting points and authorities is hereby acknowledged , and. 

the same may be filed . 

Dated: March 1 , 1940 

Assistant nited States 
Attorney 
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.TOHU PARKS DAVIS 
Attorney at Law 
705 Standard Oil Building 
San Francisco , California 
~elephone Douglas 1510 

Attorney for Defendant P. R. Bradley 

. '9 'O r,., , , - .+· 
I U I 

WA!...TERB. MA J ..... 
OL!::.l< 

IN THE NOffrHE..BN DIVISION OF 'J.':!"IZ UNI'l1Ii:D STATES DISrrRICT COURT 

F(l-{ TH:&; NCR 'l1HERN DISTRICT OF CALIFORNIA 

UNITED STATES O :P AMERICA, 

Plaintiff, 

vs . 

THE STATE OF CALIFORNIA , 
et al., 

Defendants. 

No. 4068 L 

D I S C L A I M E R 

Now comes P . R. BRADLEY, one of the defendants herein, 

and disclaims any right, title or interest in or to any of the 

lands, properties , rights or interests described in the con_plaint 

herein. 

WHEREFORE , said defendant prays that he be ab­

~olved from any costs herein . 

Dated: February 29, 1940. 

Jo Parks Davis , attorney ror 
D endant P. R. Bradll~J 

,1 

/ 
/ 

F. R. Bradley 
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HOWARD J. FINN, 
BROBECK, PHLEGER & HARRISON, 

Crocker Building, 
San Francisco, California, 
Telephone: Sutter 0666, 

Attorneys for Defendant 
William O. B. Macdonough, etc. 

0 
I I I rn, C;oc rn .•• ___ 1,•m, _____ _ 

f·t.- -. ) 'j r-
fv 1.:i.,. 

A-TER B.MA r G 
CL~11K. 

1 

14 IN 'l'EE UlH'l1ED STATES ill S 1rRICT COUR'11 FOR THE NORTHERN DISTRICT 

15 OF CALIPORNIA, NORTHERN DIVISION. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

UNITED STATES OF' AMERICA, ) 
) 

Plaintiff, ) 
-vs- ) 

) 
) 

THE STATE OF CALIFORNIA, et al., ) 
) 

Defendants. ) 
) 

No. 4068 L 

Civil. 

MOTION TO DISMISS, AND IN THE 
ALTERNATIVE FOR A MORE DEFINITE 
STATEMENT, AND TO STRIKE. 

27 The defendant William o. B. Macdonough, and the 

28 defendant William o. B. Macdonough as administrate with 

29 the will annexed of the estate of Joseph M. Macdonough, 

30 deceased, sued herein as John Doe One as administrator of 

1. 



1 the estate of Joseph M. Macdonough, Deceas ed, moves the court 

2 to dismiss the complaint on file herein upon the ground that 

3 it fails to state a claim upon which relief can be granted, 

4 and, more particularly, that said complaint does not allege 

5 facts showing that the listing or patenting of the real 

6 property described therein, as alleged therein, was without 

7 authority of law, or was by mistake or inadvertence, or was 

8 the result of fraud., or that such listing and patents were 

9 for any other reason void or voidable, and, furt her., that 1 t 

10 appears from the face of the said complaint that the suit 

11 is barred by laches and limitations, the plaintiff having 

12 been guilty of an unreasonably long delay in filing such 

13 suit, and there being no allegations accounting for or ex-

14 cu sing the delay. · 

15 

16 Said defendants further move the court for a more 

17 definite statement, in the event that the foregoing motion 

18 to dismiss be denied, upon the ground that the matter here-

19 inafter mentioned is not averred with sufficient definite-

20 ness or particularity to enable said defendants properly to 

21 prepare their responsive pleading or to prepare for trial. 

22 The defects complained of, and the details desired to be 

23 stated, are as follows: 

24 

25 

26 

27 

28 

29 

:30 

(a) The complaint alleges in paragraph II on page 

3 that certain of the real property therein described was 

listed to the State of California "by mistake and inadvertence", 

but does not allege the facts con;::1. tituting the alleged mistake 

or inadvertence. Said defendants desire a statement of the 

facts constituting the alleged mistake and inadvertence; 

2. 
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(b) The complaint alleges in paragraph II, on 

page 5, that the plaintiff issued a patent to the defendant 

Frederick Billings, uby mistake and inadvertently", but 

does not allege the facts constituting the alleged mistake 

or inadvertence. Said defendants desire a statement of 

the facts constituting the alleged mistake and inadvertence. 

(c) The complaint alleges in paragraph VI, that 

in issuing the patents and lists mentioned therein, plain­

tiff's officers or agents "acted by mistake and inadvertence", 

but does not allege the facts constituting the alleged mis­

take and inadvertence. Said defendants desire a statement 

of the facts constituting the alleged mistake and inad­

vertence. 

( d) The complaint in paragraph II alleges that 

certain of the real property described therein was listed 

to the State of California by the United States of America 

in List #32 of indemnity school selection, but it does not 

allege why the land replaced by the property so listed was 

not available to -the State of California for school pur­

poses, and hence does not state facts removing the listing 

from the operation of the conformatory act of March 1, 1877 

(19 Stat. 267). Said defendants desire a description of 

the school lands which the lands described in the complaint 

were to replace, and a statement of the reason or reasons 

why the school land to be replaced by the land described 

in the complaint was not available to the State of Califor­

nia, so that it can be determined whether or not such list­

ing was confirmed by the act of March 1, 1877. 

( e) The complaint alleges in pa.ragra:r,;h II that 

the listing to the State of California was 11 by the United 

3. 



1 States of America11 , and that the patent to the defendant 

2 Billings was issued by "the United States of America", and 

3 alleges in paragraph VI that such listing and the issuance of 

4 such patent were "without authority of law11
• These defend-

5 ants desire a statement of the facts upon which is predicated 

6 the claim that the United States of .Am3rica was wt thout 

7 authority to make the listing and issue the patent. 

8 

9 

10 Said defendants further move the court for an order · 

11 striking from the complaint the portions thereof hereinafter 

12 described, upon the ground that they are comprised of redun-

13 dant, immaterial and impertinent matter, and more particu-

14 l arly upon the ground that they are conclusions of law. Said 

15 portions of the complaint are as folloVTs: 

16 

17 

18 

(a) Paragraph IV of said complaint, and each and 

every word and each and every line therein contained; 

(b) Paragraph V of said complaint, and each and 

19 every word and each and every line therein contained; 

20 (c) That portion of paragraph VI of the complaint 

21 beginning with the word "That" on line 10 of page 11, and 

22 ending with the wor•d "lists11 on line 15 of page 11, and each 

23 and every word and each and every line therein contained. 

24 

25 

26 

27 

28 

29 

30 

Attorneys for defendants 
William O. B. Macdonough, and 
\"lilliam o. B. Macdonough as 
admr., etc., sued herein as 
John Doe One. 

4. 



GARRET W. McENERNEY, 
2002 Hobart Building, 

OR!GI 

San Francisco, California, 
(Attorney for The Roman Cathol ic 
Archbishop of San ~Tancisco, a 
corporat ion sole, Sued herein by 
a fi~t i tious name), 

Defendant • 

. IN THE NORTHERN DIVISION OF THE UNITED STATES 

DISTRICT COURT FOR THE NORi'BkR~ DISTRICT OF 

CALIFORNIA. 

UNITED STATES Oli' AM.1:<.,;K.1.CA, 

Plaintiff, 
vs. 

THE STATB OF CALIFORNIA, etc., 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) _________________ ) 

Civil No. 4068-L 

DISCLAIMER. 

Now comes THE ROMAN CATHOLIC ARCHBISHOP O.ti' SAN F.ttANIJISCO, a 

corporation sole (sued herein by a fictitious name), defendant 

herein, and disclai ms any right, title or i n terest i n or t o any 

of t.:ie lands, pr operties, rights or interests described in the 

complaint herein. 

WHER~FOrt~, said defendant prays that he be absolved f rom 

any costs herein. 

Dated : March 29' , 1939. 

MET w. Mc~NEfillliY, 
Attorney for Defendant The 
Roman Catholic Archbishop of 
San Francisco, a corporation 

The 
San 

Roman Catholic Archbishop of 
Francisco a cor oration sole, 

ts -

sole (sued herein by a fictitious name.} 
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2 

3 

4 PILLSBURY, 1ADISON & SUTRO 
Attorneys at Law 

5 Standard Oil Building 
San Francisco 

6 

MAR 1 G 1939 

_w ALTER B. MAUNG.,. Clerk 

8 In the Northern Division of the United States District Court, 

9 For the Northern District of California 

10 

11 UNITED STATES OF A1.1ERICA, 

12 Plaintiff , 

13 vs. 

14 THE STATE OF CALIFORNIA, TEE 
PACIFIC TELEPHONE AND TELEGRAPH 

15 COHPANY et al . , 

16 Defendants . 

) 
) 
) 
) 
) 

) 
) 
) 
) 
) 
) 
) 

Civil No . 40681 

17 

18 

19 

20 

DISCLAIMER OF DEFENDANT , THE PACIFIC 

TELEPHONE AND TELEGRAPH COWJ.PANY 

Comes nov· the defendant, THE PACIFIC TELEPHONE AND 

21 TELEGRAPH COMPANY, a corporation , named herein aE "Pacific 

2 2 Telephone and Telegraph Co::npeny, a corporation," and disclaims 

23 any right , title or interest in or to any of the lands described 

24 in the cornpleint in the above entitled action . 

25 

26 

27 

28 

29 

30 

THE 

By 

TELEPHOJ\TE AND TELEGRAPH COI-,~PANY, 

14 ~~ 



anoe 

1 EARL WARREN, Attorney General 
State of California 

2 Sacramento 

3 Attorney for Defendant State of California 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

IN THE NORTHERN DIVISION OF THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF CALIFORNIA 

UNITED STATES OF AMERICA, 

Plaintiff, 

vs. 

THE STATE OF CALIFORNIA; S. F. 
20 BUTTERWORTH; ALFRED A. WHEELER; 

CROCKER FIRST NATIONAL BANK, a 
21 corporation; et al., 

22 

23 

Defendants. 

No. 4o68L 

ANSWER OF DEFENDANT 
STATE OF CALIFORNIA 

24 Comes now the State of California, one of the defen-

25 dants in the above-entitled action, and answering plaintiff's 

26 complaint on file herein admits, denies, avers and alleges as 

27 follows, te-wit: 

28 I. 

29 Defendant admits that portion of Paragraph II of said 

30 complaint wherein it is alleged that on or about October 10, 1877, 

the said defendant State of California issued its patent to the 

-1-



1 

2 

3 

4 

5 

6 

7 

lands described in said Paragraph II to Richards. Floyd and 

Thomas P. Madden. Defendant alleges that it has no information 

sufficient to enable it to answer the balance of the allegations 

set forth in Paragraph II of said complaint, and basing its 

denial upon such allegations denies all and singular the allega­

tions contained therein. 

II. 

8 Admits that the defendant State of California claims 

9 an interest in and to the properties described in said complaint 

10 on file herein because of certain unpaid state taxes and assess-

11 ments against said land and appurtenances; that said interest 

12 consists of tax liens and tax titles accrued and accruing; that 

13 the lands described i n said complaint on file herein constitute 

14 the lands in which it has already been ascertained that this 

15 defendant has some interest; that this defendant is still making 

16 extensive searches and that there will be other lands and 

17 appurtenances in and to which it will be shown before the 

18 termination of this suit that this defendant has some interest; 

19 that this defendant is unable to describe these lands at the 

20 present time. 

21 III. 

22 Defendant State of California further alleges that 

23 there are also certain State of California highway and roadway 

24 claims and lands appurtenant thereto in which this defendant has 

25 certain legal interests, for a more complete description of which 

26 reference is hereby ma.de to the files of the Division of Highways, 

27 Department of Public Works, State of California. 

28 IV. 

29 Defendant alleges that it has no information sufficient 

30 to enable it to answer the allegations set forth in Paragraphs 

-2-



1 I, III, IV, V, VI, VII, VIII, IX, X and XI of said complaint, and 

2 basing its denial upon said allegations denies all and singular 

3 the allegations contained in said paragraphs. 

4 WHEREFORE, defendant State of California prays that 

5 this honorable court make its order adjudging and decreeing: 

6 1. That said tax liens, title liens and highway and 

7 roadway claims and appurtenances accrued to defendant State of 

8 California are valid and existing. 

9 2. That if and when any further tax liens and tax 

10 titles accrue during the pendency of this action this court 

11 further order and decree such tax liens and title liens to be 

12 then and there valid and existing. 

13 3. That this court order that the defendant State of 

14 California be paid by plaintiff such sum or sums for its interest 

15 in and to said lands, highways, roadways and appurtenances as 

16 are adjudged to be full, just and reasonable for the taking 

17 thereof by plaintiff. 

18 4. For such other, further and different relief as to 

19 the court may seem meet and just in the premises. 

20 Dated March 14, 1939. 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

EARL WARREN, Attorney General of the 
State of California 

Attorneys for defendant 
State of California 

-3-
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3 
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6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

STATE OF CALIFORNIA 

County of Sacramento 

ALBERT F. ZANGERLE, being first duly sworn, deposes 

and says: 

That he is a Deputy Attorney General for the State of 

California and one of the attorneys for the defendant State of 

California in the within entitled action; that he has read the 

foregoing answer and knows the contents thereof; that the same 

is true of his own knowledge, except as to the matters which are 

therein stated on information and belief, and as to these matters 

that he believes it to be true; that the reason why this verifi­

cation is made by affiant and not by the State of California is 

that the defendant State of California is a corporation sovereign. 

Subscribed and sworn to before me 
this 14th day of March, 1939. 

~ 

) ] ~ -;, m .. / 
Notary Pu lie fn~the County 
of Sacramento, State of California 

-4-



rr ' R,,. T • . . --,-,n1\1vr 
-· '- ,V • • iC.!!. • ... .;:.i.'"". , 

2002 Hobart B~ilding , 
S~n FraPcisco , Cqlifornia , 
(Attornev for ~dward tl . Nutter , 
( ::ued herein as Ei·,.ard A . l~utter) , 
Defendsnt . 

C.,1 IFORNIA • 

) 
t:1'1:'rnD S ~ T ' 0... ...r.~ RIC:. , ) 

) 
Plaintif • ) 

vs . ) 
) 

TH""3 S·71!1. c;,-:-,, OF C LIFOR'."L-, ' etc .' ) 
) 

Defendants . ) 
) 

DI~ CL. IM= R. 

l'1ow comes E::,' · RD :1. rT' T'::~ (sued herein c:s Edward A . l utter) , 

defendant herein , and disclaims o.ny rig:-1t , titlP- e>r interest in or to 

any of the lands , properties , rights or i nterests described in the 

complaint herein . 

··•.~-.:R..:;~·oRE , "e id defendant preys that he be abseil ved fro m any 

cos ts here in . 

Dated : :March 
~ /I , 1939 . 

.. . tto 0 y for DPfend~nt, 
l\Ju t ter ( sued herein ~ c- ""3,1 c.! 

Nu tte:-) • 
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32 

7-1404 

FRANK J. HENNESSY, 
United States Attorney, 
G. B. HJELM, 
Assistant u. s. Attorney, 
Attorneys for Plaintiff. 

• 

IN THE NORTHERN DIVISION OF THE UNI'I1ED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF CALIFORNIA 

UNITED STATES OF AMERICA, 

Plaintiff, 

VSo 

THE STATE OF CALIFORNIA, CROCKER 
FIRST NATIONAL BANK OF SAN FRAN­
CISCO, a corporation, et al., 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

NOo4068-L 

DISCLAIMER OF JAMES M. O'BRIEN AND 
GEO. J. O'BRIEN 

Come now JAMES M. O'BRIEN and GEO. J. O'BRIEN, as 

Trustees of the trust known as "Clear Lake Company", and said 

JAMES M. O'BRIEN individually, defendants in the above en­

titled action, and each of them disclaims all right, title 

or interest in and to all . the real property described in the 

complaint herein, and every part thereof. 

Dated: June 9, 1939. 

~ 

.It,· ~~, -"'~cJu~ 
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5 
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8 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

FRANK J. HENNESSY, 
United States Attorney, 
G. B. HJEIM, 
Assistant U.S. Attorney. 

• 

IN THE NORTHERN DIVISION OF THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF CALIFORNIA 

UNITED ST ATES OF AMERICA, ) 
) 

Plaintif'f, ) 
) 

VSo } 

) 
THE STATE OF CALIFORNIA, CROCKER) 
FIRST NATIONAL BANK OF SAN FRAN-) 
CISCO, a corporation, et al., ) 

) 
Defendants. ) 

• 

NO. 4068-L 

DISCLAIMER OF CLEAR LAKE COMPANY 

Comes now CLEAR LAKE COMPANY, a corporation, one of 

the defendants in the above entitled action, and discla:lms 

all right, title or interest in and to all the real property 

described in the complaint in this action, and every part 

thereof. 

Dated: June 9, 1939. 

( Ccr porate Seal) 

CLEAR LAKE COMPANY, a corporation 
One of the Defendants, 

By,,_c,_ o~,. ti),, z,' .i,-
6.Ja-A... ~~ 

oov--,. paa,rr ... Q OJTJCII 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

· 12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

FRANK J. HENNESSY, 
United States Attorney, 
G. B . HJELM, 
Assistant u. So Attorney, 
Attorneys for Plaintiff. 

In, ..... 

IN THE NORTHERN DIVISION OF THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF CALIFORNIA. 

.. - - - - - -
UNrrED STATES OF AMERICA., . ) 

) 
Plaintiff., ) 

vs. 

THE ST TE OF CALIFORNIA, CROCKER 
FIRST NAT ION L BANK OF SAN FRAN­
CISTO., a corporation, et al . , 

. ) 
) 
) 
) 
) 
) 
) 

Defendants . ) 

Noo 4068-L 

DISCLAIMER OF DEFENDANT T. A. MORRISSEY 

Comes now T. A. MORRISSE¥", one of the defendants in 

the above entitled action, and hereby disclaims all right , 

title or interest in and to all the real property described 

in the complain« in this action., and every part thereof o 

Dated: June 6 ~ 1939 . 



1 MORRISON, HOHFELD, FOERSTER, 
SHUMAN & CLARK, 

2 1110 Crocker Building, 
San Francisco , California. 

3 
Attorneys for defendant 

4 Crocker First National Bank 
of San Francisco. 

5 

6 

7 

8 IN THE j\JORTHERN DIVIS ION OF THE UNITED STLT~SS DISTRICT COURT 

9 FOR THE NORTHERN DISTRICT OF CALIFORNIA 

10 

11 UNIT:CD STATES OF AMERICA, 

12 Plaintiff, 

13 v. 

14 THE STATE OF CALIFORNIA, CROCKER 
FIRST NATIONAL BANK OF SAN FRAN-

15 CISCO , a corporation, et al., 

16 Defendants. 

17 

No. 4068-L 

18 

19 

DISCLAIMER OF DEFENDANT CROCKER 
FIRST NATIONAL B.b.NK OF SAN FRANCISCO 

20 Comes now Crocker First National Ban·:,;: of San Francisco , 

21 a national banking association , one of the defendants in the 

22 above entitled action, and hereby disclaims any interest in the 

23 property described in the said complaint . 

24 

25 

26 

27 

28 

29 

30 

WHEREFORE , defendant prays to be hence dismissed with 

its costs. 

Dated May 29, 1 39 . 
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7- 1404 

FRANK Ji HENNESSY, 
Unit~d States Attorney, 
G. B. HJELM., 
Assistant U.S. Attorney, 
Attorneys for Plaintiff. 

IN THE NORTHERN DIVISION OF T,HE UNITED STATES DISTRICT COURT 

FOR THE UORTHERN DISTRICT OF CALIFORNIA 

U1HTED STATES OF AMERICA, 

Plaintiff, 

vs. 

.., - - .... -

THE STATE OF CALIFORNIA; S. F. BUTTERWORTH; ALFRED-) 
A. WHEELER; CROCKER FIRST NATIONAL BANK, A CORPO- ) 
RATIONJ WILLIAM O. B. MA.CDONOUGI'l; JOHN DOE ONE, AS) 
ADMINISTRATOR OF THE ESTATE OF JOSEPH M. MA.C- ) 
DONOUGH, DECEASED; JOHH DOE TWD, AS EXECUTOR OF ) 
THE ESTATE OF JOSEPH M. h~..CDONOUGH, DECEASED; JOHN) 
DOE THREE, JOHN DOE FOUR, JOHN DOE FIVE, JOHN DOE ) 
SIX, JOI-rn' DOE SEVEN, JOHN DOE EIGHT, JOID1 DOE HINE) 
JOHN DOE n:!N, JANE OOE ONE, JANE DOE fflO, JANE DOE) 
THREE, JANE OOE FOUR AND Ji.NE DOE FIVE AS HEIRS AT) 
LAW AND/OR DEVISEES OF THE ESTATE OF JOSEPH M. ) 
I-!'\.COONOUGH, DECEJ.SED; FREDERICK BILLINGS, THE ) 
Cl..LIFORNIA BORJ\.X C01'iPAHY, 1';. CORPORATION; THE ) 
Ci,LIFORNL'\.. BORAX COHP:JIT, A CO-Pl.RTNERSHIP; THE ) 
SULPHUR Bl..NK QUICKSILVER MINING COMPANY, J,. CORPO- ) 
RATION; THE SULPHUR BL.NK COHSOLIDLTED QUICKSILVER ) 
MINilJG COMPANY, I. CORPORJ..TIOlT; EMPIRE CONSOLIDLTED) 
QUICKSILVER MINIHG COHPANY, L CORPOR1'1.TIOU; WILLIAM) 
E. GERBER; RICH.i\.RD YffiITE; CLw'..R LAKE QUICIIBILVCR ) 
MHUNG C01'.1Pl:..NY, L. CORPOR: .. TION; R.'.YM:OND G. L.i'J-TOUE; ) 
JAMES H. O'BRIEN; T. L. 110RRISEY; CLElu."-t L'.KE ) 
COMPANY, A CORPORJ .. TION; ESTELLE R. Di',VIS; RUTH ) 
deFREHERY; CLINTON 'E. DOLBE.1\.R; P. R. BRADLEY; ) 
EDVLRD J... NUTTER; ; , . T. H.i'...THI .. WL.Y; I-IOM8S Tl.KE GOLD ) 

I 1ITNIUG c·mlPi' ... ~TY, i'.. CORPORJ,TION; GOLDEU GATE GOLD ) ' 
MilJING COIAPANY, A CORPORJ .. TIOU; RICIL:'.RD RONE ONE; ) 
RICID'.RD ROWE TWO'; RICHLRD ROWE THREE; RICHl.RD ROWE) 
FOUR; RICI-It.RD ROWE FIVE; JAHE ROWE. ONE; JANE ROlJIJE ) 
TWO;· JANE ROWE THREE; JANE ROWE FOUR; JANE ROWE ) 
FIVE; SAM BLAKE CORPORLTION ONE; S.A.1.'-.[ BLAKE COR- ) 
PORJ,TIOU TWO.; SAM BL/\.KE CORPORATION THREE; SAM ) 
BLAKE CORPOR11..TION FOUR; Sli.H BL.t"..KE CORPORJLTIOlI ) 
FIVE; PCJV'JER lJm IR.qIGATION C0?.1PANY OF CLEAR U.KE, ) 
A COR.PORATIOU; CLEli.R. LAKE WATER COMPANY, A COR- ) 
POR.t"..TION; Cli.LIFORNI1'... TRUST JJ-JD SLVINGS HANK, A ) 
CORPORATION'; PACIFIC GJ.S .urn ELECTRIC COUPlJJY, A ) 
CORPORATION; PACIFIC TELEPHONE .i .. ND TELEGR!.PH ) 
COIAPJ:..NY, A CORPORATION; BPJ' ... DLEY LlINING COMPlJN, f .. ) 

CORPORATION, ) 

CIVIL NO. ----
~ 

.§ UM.MQ.N S . 

rr ... 80Vllll'f.111DfJ PRIHTDt'O 07¥1::a Defendants. 
) 
) ----------------------



TO THE ABOVE NAMED DEFENDANTS: 

You are hereby summoned and required to serve(*) upon 

FRANK J. HENNESSY, United States Attorney for the Northern District 

of California, plaintiff's attorney, whose address is Room 404, New 

Post Office Building, Sacramento, California. an answer to the 

complaint which is herewith served upon you, within 20 days after 

service of this summons upon you , exclusive of the day of service . 

If you fail to do so, judgment by default will be taken against 

you for t he re l ief demanded in the complaint. 

w~ ·" 1/·· , (SEAL) --;~ ~ 

Clerk 

By: 'F . i\L LAMPERT - - ---- -----------.-Deputy Clerk 

DATED: 

( *) Rule 5 ( d) "All papers o.fter the complaint required to be 
served upon a party shall be filed with the 
Court either before service or within u 
reasonable time thereafter,." 

---oOo---
UNITED STATES !Afi.RSH/1.L'S OFFICE ) 
Northern District of Calif ornia. ) ss 

I hereby certify that I received the within writ on t he 
day of , 1939, and pcrsonc,lly served the 

_s_a_m_e-on-t""'he __ ...,d_a_y- o'""f,---~ , 1939, by de 1 i vering to, 
and leaving -w .... i"'"t.,...h- - - ---

-,---,-----=--:-e-----,-------=--=---_.,._.,."!"'--__,,..,...,.-.....,,,.... 
one of said defendants no.med therein personally, nt the City of 

, County of 
~i_n_s_a~i~d,--,::D~i-s~t-r~i-c~t-,-a-c-o-py thereof, t_o_g_o~t~h-o_r_wi_'~t~h-a_c_o_~_y_o~f....,.t~h-e--
complaint ~tt n.chcd thereto. 

GEORGE VICE , United States Marshal 

By: 
Deputy 

, Calif . ---------
, 1939 . - --- - -----



"'l 

.,. 

vt 

I I 



I 
I 
I 

For:rnNo.465 

.. l\~ .... ~istrid .of .er······ ..... , ss. 
I hereby certify and return, that on the ___________ _______ t:l.. day of ___ ___ 1\1_~ --- , J9_.:J_'.j._ 

I received the within ----~------ and that after dilitent search, I am unable 

to find the within-named defendants_______ _ __ w"oc_ 'MC\.~~~~ Q ___ __ ___ __ _________ ____ ___ _ 
(Reported to be Deceased . ) . ~-------~----~ ~ 

--------------------------------- ---····--- ------------- ------------------------------- ---------------- within my dist n ct . 

:::

0::;:;t:: ~ ::0

:: 8 s;;e:::0:::k _________ LJ 1 M 11 9r _ __\(~-----------------------------------------------
Attorneys names not knovm . ----o Un ited States Marshal. 

By ____ ~ lf '. ~& ____ ______________ __ __ _________ ___ _ 
I.'. 9 . GOVJ:k:0 ,1.11:N't N U NTING nn·rcr., 19:10 7-6 

Deputy United State,; Marshal. 

FormNo.465 

.. ~ ... Jl)istrid .of.J~············, ss. 

I hereby certify and return, that on the _____________ --~ -- day of _______ 'M~------- , 19 __ ~J-
I received the within ------~------ and that after dilitent search, I am unable 

to find the within-named defendants ... ~ .. J' .. , .. 'lr\.~········ ······· ·· ··· ····· 

-------------------------------_________ __ _________ -------------------------------------------------- within my district . 
Reported to be now travelling . ~f~ flt..>,,,_ A R 

:; :::n:~; :~!!a!::~• St , New York ··- .. / ...___··c:~;·· '{-!.tl_. ········unu,a s,o,., M~,ha, . . 

By. ~ «~ (_\) ~----------------------------------
(,I. $. OOVJ:l:!'illriT raJNTi~G OY P' ICE: 1113::1 7-466 

Deputy United Statoo Marshal. 

FonnNo.465 

___ Northern ___________ ~isitiCi of ____ 9._~!_!!~-~-~~~------------------------, SS. 

I hereby certify and return, that on the ____ 7th ------------ day of .... A~l?--~<_?_):>. ______ __ ______ , 19.3.9. __ 

I received the within ___ Summons __ ____________________ and that after diligent search, I am unable 

to ft nd the within-named defendant~ ____ ;[QflN __ Q_!' ___ Af:!~-------------------------- ----------------------------------------

------------------- ------- ·------------------------------------------------------
within my district. 

Reported to be in New York . 
No Attorneys here in S. F. 

. By ___ __ _____ __ _____ _ 

7-400 

GE0g9"E _ VICE -----------------------------------
United States Marshal . 

-- -------- --------- -- -------------------
e p · y Uniied Stales Marshal. 



F01'1'.Il No. 282 

RETURN ON SERVICE OF WRIT 

JL~ :~~::::. ~ }, 
I hereby certify and return that I served the annexed ___ $_~------ ------------------ ------

--------------------------·--------------------- on the therein-named---~---(-~~----~ ---'-------------------------

------ - ----- --- - - ---- -- ---- -- - - -- ------ --- -- - ----- --- ---- ----- ---- -- - -- - ---- --- - - ----- --- ------- --- ---------------- ---- ---- ---- --- --- ----------- -------

----- ----- - -------- - --- ---- - - - -- - - ----- - - - ------ -- - - -- --- ------ ----- -------- - - - - - ------- ----- ------ ------ ---- ----- ------ -- ------ - - ------ -- -- -----------

----------- ---- ---··- -- ---- ------- ---- ----------------- ------ ---r/-10~ ~ c,._ -------- - - --~ -~ ·- ---- ----- -- -- -- - ,- - ---- --

by handing to and leaving a true and correct copy thereof with __ -~ -- :2:J+----- ~ ------
1 

£~ -. ---- ------------------------------------------------------------------_____ _______ V __ ___ _____ _____________ personally 

at __ 4Cbl---~~---------------- in said District on the _____________________ )_ __ ?::: _____ _______ __________ day of 

-~ --------------------------------------, A.D. 193 /1 /J /Jo 

-~£----~ (--------------------

By_~--?JJ~ U.S. ,Ma,,hal. 

U. L 110ffll.Nlla?>T PlHXTlNO OrTlCS 7--279 

Form. No. 282 

RETURN ON SERVICE OF WRIT 

: Wnittb ~tatt~ of ~mtrica, l 
_J ~ --DISTRICT OF -~ --------------

ss: 

.. . 

I hereby certify and return that I served the annexed __ S _ 0--' _ M MO N-.S. ------------------------------------

1 ------- ------ - -- --- -- - -- - -- -- - - - ------- ------- -- on the therein-named __ 7!1/:i..,~ __ __ 'J:r). __ _ (Q~~' _____________ _ 



Fonn No. 282 

RETURN ON SERVICE OF WRIT 

2~:::::.:,~~Jss: 
I hereby certify and return that I served the annexed ___ S _~-----------------------------

__________________ · ----------------------------- on the therein-name/f __ A ____ fj_ __ (J_c__r_j_~_.f__(--------------------------------

by handing lo and leaving a true and correct ift!!:f/::J;__q~~~ 
__________________ _______________ _________ _________________________ _____ __ _______ _____ ____ __________ __ ___ ___ Z--- _________________________ personally 

at;t'(},-(J ___ ~ ---- ------------ __ in said District on the------ ----~--'°'------------ ------- ___ _ _ _____ day of 

~- ------------------- -- -------------, A.D. 193 r 

Deputy. 

Fonn No. 282 

RETURN ON SERVICE OF WRIT 

~:~~:t::,o~~~Js•: 
I hereby certify and return that I served the annexed ___ S _u.., M/'1 <1 N ~------------ ---------------------------

------------------------------------------------ on the therein-named li..1.t)(./!f_tl_j_v__l)__. ___ )1_ ___ 6_/i __ No u_ £ __________ _ 

----- ----- -- -- --- -- -- - - -------------- ----- - ----- - --- -- -- - - - -------- ---- - ---- ---- - -- ------------ -- -- -- ----- ---- ---- - ---- ------- - ---- --- ----- ---- -- -- --- -

--- --- ----- - -- - --- - --- -- ---- -- ----- --- -- ---- - ---- - - ------ ---- -- -- -- ---- ---- --- ---- - - -- ----- -- - -- - -- -------------- --- ---- --- - --- - ---- -- ---- ---- ---------

11 . •• 80YSaJ0(£NT PRC(TINO orncs 7~9 



FormNo.282 

RETURN ON SERVICE OF WRIT. 

<ffinite.d ~tttte.s of ~nxetica, l 
-~-~~_I!~! ____ DISTRICT OF --~frfQ _________________ _ 

88: 

I hereby certify and return that I served the annexed _________ Sunmons 

---------------------------------------------------- on the therein-named ____ J!~~Y.:}facdon~~~~ .. --~§ __ ;r~_JLQ.\Ll'hr.e_c_., ___ _ 

___________ py __ serving __ her __ Father ___ u- _Dent_ TJT .?~acdonough . _______________________________________ _ 

--------------------------------------------------------------------------------------------------------------------------------------------- -----

----------------------------------------------------------------------------------------------- ----------------------------- ------

by handing to and l~aving a trne and correct copy thereof with -----~--R~nj; ___ _[,!' __ !fil:d9]!9ugh-•------

------------------- ------------------------------------------------------------------------------------------------------------------------personally 

at ______ S n ____ ~rurni~~Q __ Q_ lJ.fQ~!'.!i!!_~-------- in said District on the ______________________________________ 7J_l_l __________ day of 

---------------- _!il"_C}L _________________ , A. D. 19 39 

U. 8. Marshal . 

OOTEJlN:!lrll'NT l'JtO.'TISO omcr: 

I 9- •••• 

( 

. Jr - . ----- --
t. ~ -l-

____ 6- Jf 

Deputy. 

FormNo.282 

RETURN ON SERVICE OF WRIT. 

<ffinited ~tates of ~nxetictt, l 
--------------- DISTRICT OF-------- - ------------ -----

88

: 

I hereby certify and return that I served the annexed ___ ..Al.1.aa,_,SW!lrJ,Qll,S, _____________ _ 

---------------------------------------------------- on the therein-named ______ J.o.hn,_ Dae ¥ -4 -Jmo\llILt.o_,me_a.,_s __ 

_ The_ Archbishop o :r _ San_ Francis co-'------------------------------- --------------- ________________ _ _______ _ 

--------------------------------------------------------------------------------------------------------------------------------------------------

----------------------------------------------·------------------------------------------------- --------------------------------
tog et her with copy of the complaint 
by handing to and leaving a trne and correct copy thereof/with ________ UQJl,-3_ign.Q_;r__,ThQJ!lruLl_Gonne1 l:y: DD 

_ Chancellor-Secretary_ to_ the_Archllishqp_ of_ San_ Francisco ________________________________ personally 

at ____ San _Francisco ~-Calif .__ _______________ in said District on the __ _________ 7th _________________________ day of 

_________ March _______ _________________ , A. D. 19 39 

__ GEORG~ _ VIC,B ________________ _ 

OOTEJUflO?(T P~O OffJCE ·7-279 



Form.No.282 

RETURN ON SERVICE OF WRIT. 

ffinited ,itate.s .of ~me:d.ca, l 
-----~~~------ DISTRICT OF ----~_lj!~--~!__ __________ _ 

ss: 

I hereby certify and return that I served the annexed ___________ fl_@ml.Q..ll.li. _____ _ 

---------------------------------------------------- on the therein-named _____ ;[_Q_@ _ ~acdonougl}_t-__ as Jane Doe Two~-------

--------- By . s erv in_g__ her_ Father 1r. Dent ':l .. 11andannu ~h • -------------------------------------------
• 

----------------------------------------------------------------------------------------------------------------------------------------------------

------------------------------------------------------------------------------------------------ ·-----------------------------

by handing to and l~aving a true and correct copy thereof with ---==---=-~~.:t Vi . !facdonQ_u~ h-~-----

------------------- ---------------------------------------------------------------------------------------------------------------------------personally 

at__ ____ §@ __ fr@g_:l,_~_Q.Q ___ Q_e. _ _:i._f.Q.r. ia.. ________ in said District on the __ -------------------------------------7-th--------- day of 

____________________ 1ar <'.Jl. ______ , A. D. 19 -.;9 

1--'lflV 



1 

2 

3 

4 

5 

6 

7 

8 

9 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

7-1404 

FRANK J. HENNESSY, 
United States Attorney, 
G. B. HJELM, 1/ 
Assistant U.S. Attorney, 
Attorneys for Plaintiff. 

IN THE NORTHERN DIVISION OF THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF CALIFORNIA 

UNITED STATES OF AMERICA, 

Plaintiff, 

X 

(ORIGINAL) 

·E~~x x~~Ix 

THE STATE OF CALIFORNIA;' S. F. BUTTER'\'lORTH; ALFRED) 
A •. WHEELER; CROCKER FIRST NATIONAL BAJJK, A CORPO- ) 
RATION; WILLIAM O. B. M~CDONOUGH; JOHN DOE ONE, AS) 
ADMINISTRATOR OF THE ESTATE OF JOSEPH M. MAC- ) 
DONOUGH, DECEASED; JOIDT DOE TWO, AS EXECUTOR OF ) 
THE ESTATE OF JOSEPH M. Mt.CDONOUGH, DECEASED; JOHNJ 
DOE THREE, JOHN DOE FOUR, JOHN DOE FIVE, JOHN DOE ) 
SIX, JOHN DOE SEVEN, JOHN DOE EIGHT, JOHN DOE NINE) 
JOIDJ DOE TEN, JANE DOE ONE, JANE DOE TWO, JANE DOE) 
THREE, JANE OOE FOUR AND JJ...NE DOE FIVE AS HE IRS AT) 
LAW AND/OR DEVISEES OF THE ESTATE OF JOSEPH M. ) 
MA.COONOUGH, DECEASED; FREDERICK BILLINGS, THE ) 
Cl.LIFOIDJIA BORAX COMPAUY, Ji. CORPORATION; THE ) 

, Cl,LIFORN'L\ BORAX C01.1Plu"l'Y, .A CO-PJ.RTNERSHIP; THE ) 
SULPHUR 11:\.NK QUICKSILVER MINING COMPJJ'IT, J. CORPO- ) 
RATION; TIIE SULPHUR BLNK COIIBOLIDJ',TED QUICKSILVER ) 
MINING COMPIJ'IT, .t.. CORPORLTION; EMPIRE CONSOLII1' .. TED) 
QUICKSILVER MINIUG COHP..:\NY, L. CORPORATION; WILLIAM) 
E. GERBER; RICH.ARD WHITE; CLEl..R. LAKE QUICIIBILVER ) 
MINING COHP1'.1TY, 1'., CORPOR:,TION; RIJ'MOND G. Li\.HOUE; l 
JAMES H. 0 1 BRIEN; T. .i.·• • MORRISEY; Cilllu"t L'..KE 
COMP,\.NY, 1~ CORPOR!i.TION; ESTELLE R. DI,VIS; RUTH 
deFREMERY; CLINTON E. OOLBE.AR; P. R. BRADLEY; 
EDNl'JW J., HUTTER; A. T. Hi' .. THAWJ.Y; HOMES T~\.KE GOLD ) 
u:rnnm COIJPANY, i'.. CORPO~,ATION; GOLDEN GATE GOLD ) 
MINING COMPANY, A CORPORJ:..TIOU; RICHARD ROWE ONE; ) 
RICHli.RD ROWE TNOJ RICHl..RD ROWE THREE; RICHi\.RD ROWE) 
FOUR; RICHARD ROWE FIVE; JANE ROWE ONE; JIJ'IB ROWE ) 
TWO; JANE ROWE THREE; JANE ROWE FOUR; JANE RO\".fE ) 
FIVE; S.1\.U BLAKE CORPORJ:..TION ONE; SJ..M BLAKE COR- ) 
PORLTION TWO; SA1.1 BLAKE CORPORATION THREE; SJJ.{ ) 
BLi\.KE CORPORATION FOUR; SAM BLi'..KE CORPORATIOU ) 
FIVE; POV'lER ii.ND IR.."i.IGATION COMPANY OF CLEJ.R LA.KE, ) 
A CORPORATION; CLEliR. LAKE WATER COMPANY, A COR- ) 
POR.t'\.TION; CiiLIFORNil.. TRUST .AND Sl~VIN'GS BANK, A ) 
CORPORATIOU j PACIFIC GJ.S ~urn ELECTRIC CO?ilPlJ'IT, A ) 
CORPORATION; PACIFIC TELEPHONE LND TELEGRLPH ) 
C01ilPANY, A CORPORATION; BPJ1.DLEY HINING COMPi.NY, .A ) 
CORPORATION, ) 

) 

CIVIL NO. 

•.• .., ....... ..,. .. _"'""_ .• _ ... _,,. ______ D_e_f_e_n_dan_t_s_. _________ ) 

• 



TO THE ABOVE NA.MED Dro;'ENDANTS: 

You are hereby summoned and required to serve (i11) upon 

FRANK J. HENNESSY, United States Attorney for the Northern District 

of California, plaintiff's attorney, whose address is Room 404~ New 

Post Office Building. Sacramento, California. an answer to the 

complaint which is herewith served upon you, within 20 days after 

service of this sunmons upon you, exclusive of the day of service. 

If you fail to do so, j udgment by default will be taken again~t 

you for the relief demanded in the complaint. 

WALTER B. Clerk 

(S '? .a L) . rJ? 
By: 'FeM• LAMPERT ---------.----,,,~~------Deputy Clerk 

DATED: 

(•) Rule 5 (d) ~All papers after the complaint required to be 
served upon a party shall be filed with the 
Court either before service or within a 
reasonable time thereafter. 11 

---oOo-•--
UNITED STA'l'ES Mti.RSHf..La"S OFFICE ) 
Northern District of California•) ss 

I hereby certify that I received the within writ on the 
day of ___ ..,__...,... ____ • 1939.. and personally served the 

_s_o.m_e-on-t,-,,ho -.,..,...._,. &a'y of -----• 1939~ by delivering to, 
and leaving vnth ~ 
one of snid def on_d_un_t_s_nrun--e'""d_ t_h_e_r..,e""i_n_p_c_r_s_o_n_n_l""'l_y_,_n __ t_t.,..h_c_C_i_t_y_o_I'_, 

1 County of 
~in--s-a~i~d,---:D~i-s~t-r~i-c~t-.-n-c-o-py thcroo£, t_o_g_o~t~h-c_r_wi~·~t~h-u_c_o_p_y_o~f,....,.t~h-e-
complnint uttnched thereto. 

GEORGE VICE, United Stutes Marshal 

By: 
Deputy 

, 1939. ---------
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NEAL CHALMERS 
Attorney- at-law 
327 Porter Building 
Vloodland , California , 

Attorney for defend­
ant Cl ear Lake Water 
Company , a corporation . 

IN THE NORTHERN DIVISION OF THE UNITED STATES 

DISTRICT COURT FOR THE NORTHERN DISTRICT OF 

CALIFORNIA. 

UNITED STATES OF AMER I CA , 

Plaintiff , 

-vs -

- - oOo- -

TEE STA TE OF CALIFORr -IA ; S . F . BUTTER11'0R TH ; ALFRED 
A . WHEELER ; CROCKER FIRST NATION.AL B.ANK , A CORPORA­
TION ; WILLIAM O. B . MACDONOUGH ; JOHN DOE ONE , AS 
AD1,'-INIS'B?..ATOR OF THE ESTATE OF JOSEPH M. MAC­
DONOUGH , DECEASED; JOHN DOE TWO , AS EXECUTOR OF 
THE ESTATE OF JOSEPH M. M.A.CDONOUGH , DECEASED; JOHN 
DOE THREE , JOHN DOE FOUR , JOHN DOE FIVE , JOHN DOE 
SIX , JOHN DOE SEVEN , JOHN DOE EIGHT , JOHN DOE NINE , 
JOHN DOE TEN , JANE DOE ONE , JAl\TE DOE TWO , JANE DOE 
THREE , J ANE DOE FOUR AND JANE DOE FIVE AS HEIRS AT 
'LAW AND/OR DEVISEES OF THE EST.ATE OF JOSEPH M. 
MACDONOUGH , DECEASED; FREDERICK BILLINGS , THE 
CALIFORNIA BORAX COMPANY , A CORPORATION ; THE 
CALIFORHI BORAX Cm.:.PANY , A CO - PARTNERSHIP ; THE 
SULPHUR BANK QUICKSILVER MINING COMP JlJ-.lY , A CORPOR ­
ATION ; THE SULPHUR BANK CONSOLIDATED QUICKSILVER 

INING COEPANY , A CORPORATION ; EMPIRE CONSOLIDATED 
Q.UICKSILVER MIIHNG COLPA.LU- , A CORPORATION ; WILLIAM 
E . GERBER ; RICHARD dHITE; CLEAR LAKE UICKSILVER 
MilHNG COkl' ANY, A CORP ORATION : RAYMOND G. LANOUE ; 
JJJvlES M. 0 ' BRIEN ; T . A . l\iiORRISEY ; CLEAR LAKE COM­
PANY, A CORPORATION : ESTELLE R . DAVIS ; RUTH 
deFREMERY ; CLINTON E . DOLBEAR ; P . R . BR.ADLEY ; 
EDWARD A . NUTTER; A . T . HATF..AW Y; H01'IESTAKE GOLD 
MINING cm.;:PANY , A CORPORATION; GOLDEN GATE GOLD 
MINING cm1:PANY , A CORPORATION ; RICIL.IBD ROWE ONE; 
RICHARD ROWE TWO; RICFARD ROWE TBREE ; RICH.ARD ROWE 
FODR ; RICHARD R0:'1E FIVE; J.ANE RO 1\IE ONE ; JANE ROWE 
TWO ; J A.1\JE R OVvE THREE ; JANE ROWE FOUR ; J .ANE ROWE 
FIVE ; SA!:~ BLAKE CORPORATION ONE; SM/J. BLAKE COR­
PORATION TViO; S.tJJI BLAKE CORPORATION THREE ; S 
BL/.JCE CORPO TION ]!,OUR; S.AM BL.A.KE CORPORATION FIVE ; 
POWER AND IRRIGATION COtJJANY OF CLEAR LAKE , 

NEAL CHALMERS 
ATTORNEY AT LAW 

WOODLAND, CALIFORNIA 
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A CORPORATION; CLEAR L.t..:KE WA.TER COMP.ANY, A COR­
PORATION; CALIFORNIA TRUST AND SAVI NGS BANK, A 
CORP ORATION; PACIFIC GAS AND ELECT.RIC COMPANY, 
A CORP ORATION; PACIFIC TELEPHONE AND TELEGRAPH 
COTu~ANY, A CORPORATION; BRADLEY MI NI NG COMPANY, 
A CORPORATION, 

) 
) 
) 
) 
) 
) 
) 

Defendants. ) _______________________ ) 
AI SWER 

COMES NOW CLE.AR LAKE WATER C011PANY, a corporation, 

and answering plaintiff's comp laint on file herein, admits, 

denies and alleges as follows: . 

I. 

Denies the allegations contained in Paragraph I of 

said complaint save and except that this defendant admits that 

the lands described in said Paragraph I are situate in the 

County of Lake, State of California. 

II. 

Answering the allegations set forth in Paragraph II 

of said complaint, this defendant admits the same. 

III. 

24 Answering Paragraph III of said complaint, this de-

25 fendant alleges that it does not have sufficient information or 

26 belief upon which to base an answer to the allegations as there-

27 in set forth and t herefore, basing its denial upon that ground, 

28 the said defendant denies each and all of the alle gations 

29 therein contained. 

30 

31 
IV. 

Answering Paragraph IV of said complaint, this 

2. 
NEAL CHALMERS 

ATTORNEY AT LAW 

WOODLAND, CALIFORNIA 
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defendant denies the allegations therein set forth and contained. 

v. 

4 Answering the allegations set forth in Paragraph V of 

5 said complaint , this defendant denies the allegations therein 

6 set forth . 

7 

8 
VI . 

9 Answering the allegations contained in Paragraph VI 

10 of said complaint this defendant denies the allegations as 

11 therein set forth . 

12 

13 

14 

15 

16 
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VII. 

Answering Paragraph VII of said complaint , this defend­

ant alleges that it has not sufficient information or belief upo 

which to base an answer to the allegations therein set forth and 

therefore basing its answer upon that ground , denies the alle­

gations therein set forth . 

VIII . 

Answering Paragraph XI of said complaint , defendant 

denies the allegations therein set forth and alleges that the 

title of plaintiff and said Indians , if any , is subject to the 

rights and easements of this defendant . 

FURTHER ANSWERING SAID C0kPLAINT and as a further de­

fense thereto , defendant alleges as follows: 

I . 

That defendant CLE.AR L..tura WATER COJ!.JPANY , a corporation , 

is a corporation organized and existing under and by virtue of 

3 . 
NEAL CHALMERS 
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the laws of the State of California . 

II . 

That said defendant is a public utility engaged in the 

business of storing and distributing water for irrigation pur­

poses and owns and maintains a dam at the outlet of Clear Lake 

and stores water behind said dam and in Clear Lake and during the 

irrigation season withdraws said water t~ough said dam at the 

outlet of said Clear Lake and conducts the same dovm Cache Creek 

and to anoint near the town of Capay in the County of Yolo , 

State of California and to a point commonly known as Moore's Dam 

in said County of Yolo -at which points said waters are diverted 

into the distributing system maintained by defendant and through 

which said waters are distributed and delivered to lands in the 

County of Yolo for irrigation purposes and that approximately 

forty thousand acres of land are and can be served with irrigat­

ion waters through the works of this defendant . 

III . 

That during the year 1914, Yolo Water and Power Com­

pany , a corporation , predecessor of this defendant , constructed 

the dam hereinbefore referred to at the outlet of vlear Lake and 

was at said time the o~mer of all of the works , canals , ditches 

and properties now ovmed by the Clear Lake Water Company , a cor­

porat ion, defendant herein , and that defendant succeeded to all 

of the property , rights , easements and distributing system of 

said Yolo Water and l)ower Comp any , a corporation . 

IV. 

That since the year 1914, said Clear Lake Hater Com­

pany , a corporation ; defendant herein and its predecessor in 

4 . 
NEAL CHALMERS 

ATTORNEY AT LAW 

WOODLAND, CALIFORNIA 
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interest , have continuously , openly and notoriously exercised 

and enjoyed without interruption the right to impound water in 

Clear Lake and thereby raising the level of said Clear Lake and 

overflowing the lands bordering on said Clear Lake and thereby 

overflowing the rim lands of islands situate in. said Clear Lake 

and overflowing the rim lands of the lands described in plain­

tiff ' s complaint . 

v. 

That a certain gauge for the purpose of measuring the 

elevation of water in Clear Lake has been established and is 

commonly knovm as the Rumsey Gauge and that the zero mark on sai 

Rumsey Gauge is 20 . l feet below center of a large concrete star 

in the northeast corner of the Lake County Courthouse yard at 

Lakeport , and is 21 . 56 feet below the iron step in the front 

entrance of the Bank of Lake building at the southeast corner 

of Main street and Second street in the City of Lakeport , County 

of Lake , State of California . 

VI . 

That on or about the thirtieth day of June , 1913 , 

William s . Tevis and tabel P . Tevis , by a certain instrument in 

writing granted and conveyed to Yolo .tater and Power Company , a 

corporation , predecessor of this defendant , the right to over­

flow so much of the lands described in said instrument as might 

be required to raise the level of said Clear Lake to an elevat­

ion ten feet over and above the low water mark of said Clear 

Lake as established by the Rumsey Gauge , which said low water 

mark is designated as zero on said Rumsey Gauge , which said in­

strument is recorded in the office of the County Recorder of the 

County of Lake , State of California , in ~ook 50 of deeds, page 

NEAL CHALMERS 
ATTORNEY AT LAW 

WOODLAND, CALIFORNIA 
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555 , and the lands described therein are as follows: 

Fractional Sections One (1) , two (2) , three (3), 
eleven (11) , twelve (12) and thirteen (13) , all 
of township thirteen (13) north , range eil2:ht (8) 
west , M. D. B. ; the southeast quarter (SE!) and 
the fractional west half (W½) of Section five 
(5) ; fractional section six (6) ; all of section 
seven(?) the west half (Vl½} of the west half 
(W½ ) of section eight (8); the west half (W½) 
of the northeast quarter (NE¼) ; the west half 
(W½ ) of the southeast quarter (SE¼) ; and the 
fractional west half of section seventeen (17); 
fractional section eighteen (18} and lot one 
(1) of fractional section twenty (20) all of 
township thirteen (13) north , range seven(?) 
west , M. D. M.; also the parcel of swamp and 
overflovred land circumscribed by a line com­
mencing on the line of marsh or overflowed land 
as represented in the public surveys , where the 
same is intersected by the north line of the 
northeast subdivision of the southeast fraction­
al quarter of section six (6) in township thir ­
teen (13) north , range seven {? ) west , M. D. M., 
and running thence due west one (1) chain and 
eighty- four (84) links to a station on the out ­
er line of the marsh and line of water of Clear 
Lake ; thence with the line of said marsh end 
lake south forty- seven (47) degrees east , eleven 
(11) chains and sixty (60) links to a station ; 
thence south twenty and one -half (20½) degrees 
west , twel ve (12) chains and ninety (90) links 
to a station on line of lake due west , on the 
south line of sai a northeast subdivision of the 
southeast fractional quarter , thence due east 
one (1) chain and thirty- three links (33) to 
where said south line strikes said marsh or 
overflowed land as represented by the plat of 
said public survey ; thence with the marsh line 
as represented on the public plat north twenty 
and one -half (20½) degrees , east , thirteen (13} 
chains and twenty (20) links to a station; 
thence north forty- seven (40) degrees west , 
eleven (11) chains and ten (10) links to the 
place of commencement ; also the southeast quar­
ter (SE ) of the southwest quarter (SW¼) of 
Section fourteen (14} in township thirteen (13) 
north , range seven (7) west , M. D. M., all of 
said property containing three thousand three 
hundred twenty (3320) acres , more or less , and 
being all of the lands situated in the County 
of Lake , State of California belonging to said 
William s . Tevis ; together ·with any islands and 
marsh or overflowed lands in or along Clear Lake 
adjacent to the above described property and be ­
longing to said William S. Tevis . 

Saving and excepting only such portions 
thereof as were heretofore conveyed by said 
Williams . Tevis to the Clear Lake Quicksilver 
Company by deed dated the twenty- second day of 

6 . 
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September , 1906 , and recorded in the office 
of the County Recorder of the County of Lake , 
State of California, in book 39 of Deeds , 
page 160. 

VII . 

That said Yolo Water and Power Company , a corporation, 

predecessor of this defendant and this defendant which has suc­

ceeded to all of the rights of said Yolo Water and Power 

Compa~y , have expended large sums of money in the construction 

of the dam hereinbefore referred to and have continuously used 

and operated the same and have stored water behind said dam 

and have thereby overflowed so much of the lands described in 

plaintiff ' s complaint as are overflowed when the level of said 

Clear Lake is raised to an elevation ten feet over and above the 

low water mark of said Clear Lake as established by the Rumsey 

Gauge and that this defendant and its predecessor in interest 

have continuously overflowed said lands in the operation of its 

dam and in storing water in said_ Clear Lake for more tha.n twenty 

years last past , and that by reason thereof and by reason of 

said conveyance of said William S . · Tevis and Mabel P . Tevis , 

this defendant and its predecessor in interest , have acquired a 

prescriptive right and that the ri ghts of any and all persons 

claiming any right , title or interest in or to the lands des­

cribed in plaintiff ' s complaint , are subject to the right of 

this defendant to overflow so much of the lands described in 

plaintiff's complaint bordering on Clear Lake as may be required 

to raise the level of said Clear Lake to an elevation ten feet 

over and above the zero mark as established by and on said 

Rumsey Gauge . 

WHEREFORE this defendant prays that in any Judgment or 

Decree the Court make its order that the title of any or all 

NEAL CHALMERS 
ATTORNEY AT LAW 
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persons claiming any right , title or interest in or to the lands 

described in plaintiff ' s complaint are subject to the right and 

easement of defendant Clear Lake Vater Company , a corporation, 

to overflow so much of said lands bordering on Clear Lake as may 

be required to raise the level of said Clear Lake to an elevation 

ten feet over and above the zero mark of said Clear Lake as es­

tablished by the Rumsey Gauge and that this defendant be granted 

such other and further relief as to the Court may seem meet and 

proper . 

a. 

or de endant , 
Clea ake Water Company , 
a corporation . 

NEAL CHALMERS 
ATTORNEY AT LAW 

WOODLAND, CALIFORNIA 



STATE OF CALIFORNIA ) 

2 COUNTY OF YOLO 
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M. J . GORMAN being first duly sworn , deposes and says: 

That he is an officer, to-wit : Secretary of CLE.AR LA.ICE 

WATER COMPANY, a corporation, one of the defendants in the 

above entitled action; 

That he has read the foregoing Answer and knows the 

contents thereof and that the same is true of his own knowledge 

except as to the matters which are therein stated on information 

and belief and as to those matters , he believes it to be true . 

Subscribed and sworn to 
before me this second day 
of March, 1939 . 

Notary Publicnand for 
the County of Yolo , State 
of California . 

Receipt of a copy of the foregoing Answer 

is hereby admitted this 7~ay of l.:arch , 

1939 . ~ J·u~Q 
~~ Jj ,/ tJ1j . 

A,ttorneYilirPi'n tiff. 

NEAL CHALMERS 
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FormNo.466 

__ Northern ____________ ~istrict of _______ California ---------------------, SS. 

I hereby certify and return, that on the ___ J_'? __ J~---------- day of _______ !~-~~~~---- , 19 ___ -;,_?__ 

I received the w ithin -~~~:m~------------------------- and that after diligent search, I am unable 

to find the within-named defendants ---~.P1~~--Qonaolida.t~.d __ Q.uick.sil:irer __ Mi:o1ng__.0QID.l)fllly 

__ _ ___ ____ __ ________ ______ _____ ______ __ _ __ ______ __ ________ ___ ___ ________ __ _ _________ ___ ____ __ _____ __ within my district . 

Dated Sacramnto, Califo . ______________ _______ Ge or g_e __ Vi oe -----------------------------------------------
Feb, 27th !939 United States .Marshal. 

By.~11dk -~ au«d ~ --------✓--~~j Deputy United States .Marshal. 
tr. e. OOTl:llNIICM1' r a IHTINO Ol'FICI:: JOSO 7--466 



FormNo.282 

RETURN ON SERVICE OF WRIT. 

'fflnit.ed ~tat.es .of ~m.etiat, l 
ss: 

_ _!!~;"-~~-~ ~ISTRICT OF _Q~!f~~~!-~--------

I hereby certify and return that I served the annexed ____ !?_~1E!_l!l_.9~~- - - - --------··------·-------------------

---------------------------------------------------- on the therein-named _State _ of_ California _______________________________________ _ 

----------------------------------------------------------------------------------------------------------------------------------------------------------------

copy of complaint attached ( 
by handing to and leaving a true and correct copy thereo with ___ J3J_9_}!~_g_ __ Q.l~_9.n, ___ $_~ct , tQ. __ Qu.lbe.rt_.L 

_Ols.on.~ __ Go.v..a.rnar_.S.t.ate. __ o.t __ Qal to.mi ____ ______ __ ___________________________________ __ _________________________ __ _____ personally 

at _______ § ___ c_:r.®tento ____ , __ Cal _ fornia ________ in said District on the ____________ 2I _st _______________________________ day of 

February _______________________ , A D. 19 39 

George Vice 
--------------------------·-----------------------

U. 8. Marshal. 

fOTUliltZJ;T l'llJ?l,'TDfO Offl02 7-279 

By~ (!,, ~ ----~d~--
r~1. Deputy. 

FormNo.28ll 

RETURN ON SERVICE OF WRIT. 

fflnit.ed ~tat.es .of l\,m.ericn:, l 
ss: 

~~t~!°_I_L DISTRICT OF ____ q~J:_!_f~~-~±~-----

I hereby certify and return that I served the annexed ______ S_umm _ _ o_ns __ ___ _ 

- --------------------------------------- on the therein-named Clear_ Lake ___ a ter _ Company ____________________________ _ 

copy- ot complaint attached I 
by handing to and leaving a true and correct copy thereof with _____ .!' ___ l .!'---~:;,1~~m.L ~~Q.~--~~--~~~--~~---

_Qle.ar .Lake Va ter __ Company ·---------------------------------------------------------------------------------------------------personally 

__ e_b_r_u __ ary~------------------·--, A D. 19 39 

____ Ge_ o_r,ge Vice _______________________________ _ 
U. 8. Marshal. 

By~ ' '~ - ~ ~f0. _____ _ 
-f'JJ.-,J Deputy. 



FormNo.2s2 

RETURN ON SERVICE OF WRIT. 

fflniteu .itate.s of 6',meri.ca, ] 
ss: 

NQ.r_th,_:rn_ DisTRICT oF _____ Q~ltf9~!!l~-----

I hereby certify and return that I served the annexed ___ __ S_ o_n_s _ ___ _ 

---------------------------------------------------- on the therein-named ___ California _ Trust _ and _ Savings __ Company ___ _ 

------------------------------------------------------------------------------------------------------------------------------------------------------

copy of complaint attached / 
by handing to and leaving a true and correct copy thereof with ------~ -<?_;"_g~-----~-!.--~-~'---~--~g~-~ --?..~------------

___ g_'ll,.!ifo::r.!1,J_~ ___ rus ___ and ___ a vinp __ Company _____________________________________________________ _______________________ personally 

at __________ ~c.r_ . e.nt.Q..,_ __ C_a.l1t9_rni. ____________ in said District on the _________ ?_'?_!;)! _____________________________ day of 

------ Fe bruan: __________________________________ , A D, 1939 

_____ Geor e _Vice ___________________________ _ 

7-27'9 

-'1 l . , U. 8. Marshal. 

By -t!!!:!1--d ~ -- J{ljjµ d ~ 
Deputy. 

FormNo.282 

RETURN ON SERVICE OF WRIT. 

fflniteu ,itate.s of 6',mericn, I 
ss: 

--- -------~---- DISTRICT OF __________ ]__ _____________ ] 

I hereby certify and return that I served the annexed_________ __ ---""-~--------

-----------------~-------------------------- on the therein-named ---~ o,,t,___-~~- o.):._, ___ _ 

---i~ _.-_______ -___ --_--{~-~ -, -----~4'ttd~~-~ 

by handing to an~~-.ij;.1,~ereoft.ith _l}_~-~ ~~ -

____ J:___ --- ---- ----- --, A. D. 19 J l 

oo...-B"L"'lt'E.'ff nn.~o o.n011 ·1-21u 
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ffinited §>httc.s .of ~me:d.ca, l 
--------------- DISTRICT OF--------------------------

8 8

: 

I hereby certify and return that I served the annexed ___________ _ 

--------------------------------------------------------------------------------------------------------------------------------------------------

by handing to and leaving a true and correct copy thereof with -~e __ l _. __ _ 
~ btt.,~ : .. 0 o.~ ------------------- -------------~~-~-~,--.;:~~ -----cs----- ~-~------------------------------------------·-------personally 

• L ..,,._}~---~ --- in said District on th,, ____________________________ )_/,_ ___________ day of 

_ ]_~------·--, .A.. D. 19,J 1 
-~ =~--Y~----------------------u. 8 . Marshal . 

. .---.;.v. fi~e~-----------------
1--'1179 Deputy. 
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I hereby certify and return that I served the annexed ------~ ------ ---

------------------------------------------ on the therein-nam: d --~4..t.A--~ 
------~ ~ -~ ----------------------------

-----------------------------------------------------------------------------------------------------------------------------------------------·-----

----------------------------------------------------------------------------------------------- ------------------------------------

by handing lo and leaving • true and correct copy thereof with --~R,__j_~------
------------------- __________________ _ _ ___ __ __ _ ___ , _________________________________________________________________________________________ personally 

atl...J._~ _Q~ in said District on th,, _______________________ } , __ ~ --- day of 

_J __ ~ ---, .A.. D. 19 .J <\ ~"'~'-_{/4.J._ _____________________ _ 
U. 8. Marshal. 

OOTi.;;unt !!?oiT ? Rll..-YC(O o m c.c 

By_ . .,t.~~-. (1 ____ ~~---------
Deputy. 



FormNo.465 

-~-----~stri~ of_~, ss. 

I hereby certify and return, that on the _____ j_l,_~------ day of ----4-~ 19.cl_~--

I received the within --~------- and that after diligent search, I am unable 

to find the within-named defendants ---~--t--~--SJ--~-----------------------------------
------·----------------------------------------------------------------- _________________________ ___ within my district. 

✓~-- -~-- -- {M..,l_ ______ __ _______ ___ ____________________ ____ _ 
U7bited States Marshal. 

By _______ - - - -- ------- ___ (? •~ --------------------------------
Deputy Uniied Sta11es Marshal. 

u . s. GO'l"llRSMl:K'I' rmsntm oF,toS: ]130 7-466 

FormNo.465 

~--------~istrid of-~r------ , ss. 
_ I hereby certify and return, that on the ____ Jf, ""'- ______ day of ___ ;J-~, 19 __ ;:i i. 

I received the within --~--------- and that after diligent search, I am unable 

to find the within-named defendants _\l_d __ : ____ -~..LV-,.AN-

Deputy Uniied Sta-tes .Marshal. 
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fflnited ~tate.s of ~m.er:i.cttt l 
ss: 

_______________ DISTRICT OF-----'~~---~~--------------

! hereby certify and return that I served the annexed ----------~ 

---------------------------------------------------- on the therein-named -----~ -J~--t~--------
-------------------------- \3 ~ ---------------------------------------------------------------··------------------
---------------------------------------------------------------------------------------------------------------------------------------------------

---------------------------------------------------------------------------------------·-------- ·----------------------- ·-------

FormNo.282 

RETURN ON SERVICE OF WRIT. 

fflnit.ed ~tate.s .of ~m.er:i.cat l 
ss: 

------ h _______ DISTRICT OF --- " ---------------------

I hereby certify and return that I served the annexed ______________ __ 

---------------------------------------------------- on the therein-named --------~ -_ft_:____ --~ 
---------------------------------------------------------------------------------------------------------------·•--------------------------

by handing to and leaving a true and correct copy thereof with --~ --«-'~-~ ----
------------------- -----------------------------------------------------------------------------------------------------------------------personally 

at ___ {)_~ -~ ___ --~ ___ in said District on the _________________________________________ _J__'J__~ day of 

-----------~ -~---~-~O✓-'!!!o-....,:__ ____ , A. D. 19~ \ 

Deputy. 



FormNo.282 

RETURN ON SERVICE OF WRIT. 

'fflnited .itate.s of ~merica, l 
ss: 

- -------------- D ISTRICT OF ____ m~r!!I ______________ _ 

I hereby certify and return that I served the annexed -------~ --­

------------------------------------------------ _on-the-the,,ein-named -----~~--l~"r---
---------------------------------------------------------------------------------------------------------------------- --- -----

----------------------------------------------------------------------------------------------- ·-----------------------%. ..\.. 

by banding to-and leaving-a-true and correct-copy thereof with -~ --- - ____ lM/IM l ~ lly 

at..f)_JJ,J_ ____ Q~ in said District on the _____________________________ J 1 ~ ay of 

_____ l_~ __ ,A.D.19.J, ,,J ' 
~~ _y.,u.L ____ u. a."'~""-

By -- ~{?L ~~----------------
Deputy. 

FormNo.282 

RETURN ON SERVICE OF WRIT. 

I hereby certify and return that I served the annexed -----~---------

---------------------------------------------------- on the therein-named ____ f !--« ~_'\S.JI.J).._!...,lu ........ M"'ll(.1--------
---------------------------------------------------------------------------------------------------------------··---------------__;;;-------

------------------------------------------------------------------------------------------------------------------------------------------------

--------

by handing to and leaving • true and correct copy thereof with __ f ,._{s_,_~ _____ _ 
------------------- ---------------------------------------------------------------------------------------------------------------------personally 

aL~ -1~--~ said District on the _____________________________ .1'9.~---- day of 

----d~-----,A.D.19 J , . 
lJ ___ )•~ A 1) _{ _~ -----. ,--.0 U. 8 . Marshal. 

BY---~ --«-~_f ~ ---------------------
Deputy. OOl'li:.,,JBNT PlUNTINO OfflCII ·r-27P 
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------------------------------------------------·- on the therein-named -~~~u::io~,..:.~IIVJlll&'lo'\.,,,.. 
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---------------------------------------------------------------------------------------------------------------------------------------------------

----------------------------------------------·----------------------------------------- -------- ·---------------------------------

by handing to and leavil!g a true and correct copy thereof with ~~ii_-~ 
- ___ ------------------------------------------------------------------------------------------personally 

at\...,_J~--- _ · : _ __ in said District on the _____________________________ ~j ~-~--day of 

----~- , A. D. 19,J~ 

OOTB.alOtL'ff P2JNTINO OFnO.: ·7-279 
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'fflnit.ed ,§',tate.s of ~m.erica, l 
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I hereby certify and return that I served the annexed --------~ ------­

---------------------------------------------------- on the therein-named------ ~ --£\---~ ~---

---------------------------------------------------------------------------------------------------------------··-------------------------

--------------------------------------------------------------------------------------------------------------------------------------------------

by handing to and leaving a true and correct copy thereof with --~ --{l_-~-~ 
------------------- -----------------------------~o~c _------ .----. ---------------------------------------------- . ~onally 

aL. s,,,.,,,._ __ 1_~~~I~~~ :"'d DIStnct on the-. ____________________________________ 11, ______ day of 

---·------..l-~---, IA. D. 19.J1 

-~-~'3,,...&., ___ r.~--------u. 8. Marshal. 

BY---~-r-~~ fr~, @~-----------------
OCT ZlUOrENT PJUNT!!fQ OITIC:: Deputy. 
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By ----~!.ll.i~/' __ ~_,!}_ Jf • ~ u. ::_:~~>m 
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FRANK J. HENNESSY, 
United States Attorney, 
G. B. HJELM., 
Assistant u. s. Attorney, 
Attorneys for Plaintiff. 

IN THE NORTHER1'T DIVISION OF THE UNITED STATES DISTRICT COURT 

FOR THE UORTHERU DISTRICT OF CALIFORIHA 

UNITED STATES OF AMERICA, 

Plaintiff, 

THE STATE OF CALIFORNIA; S. F. BUTTERWORTH; ALFRED) 
A. VrnEELER5 CROCKER FIRST NATIOMAL BA1JK, A CORPO- ) 
RATION; WILLIAM O. B. MA.CDONOUGH; JOHN DOE ONE, AS) 
ADMINISTRATOR OF THE ESTATE OF JOSEPH M. bJA.C- ) 
DONOUGH., DECEASED; JOHN DOE TWO, AS EXECUTOR OF ) 
THE ESTATE OF JOSEPH M. r.t\COONOUGH, DECEASED; JOHN) 
DOE THREE, JOHN DOE FOUR, JOHN OOE FIVE, JOHN DOE ) 
SIX, JOHN DOE SEVEN, JOHN DOE EIGIIT, JOHN DOE NINE) 
JOHN DOE TEN, JAf'IB DOE OWE, JANE DOE TWO, JANE DOE) 
THREE, JANE OOE FOUR AND J.t'.NE DOE FIVE AS HE IRS AT) 
LAW Ji.ND/OR DEVISEES OF THE :ESTATE OF JOSEPH M. ) 
MACOONOUGH., DECEJ.SED; FREIERICK BILLINGS, TilE ) 
Cl..LIFOIDHA BORAX COMPJ:,.llY, 1~ CORPORA.TION; THE ) 
Cl .. LIFORl-TL\ BOR1i.X C01iP1u."'IT, A CO-PL.RTNERSHIP; THE ) 

; SULPHUR B.".NK QUICKSILVER MINnm COMP.AlilY, 1 .. CORPO- ) 
, RJ ... T!ON; THE SULPHUR Bli..NK CONSOLIDATED QUICKSILVER ) 

1llNIMG COMP.ANY., J,. CORPORI:..TION; ELIPIRE CONSOLiill ... TED) 
QUICKSILVER MINIUG COHP.ll.NY, ~~ CORPORATION; WILLIJ .. U) 
E. GERBER; RICHARD WHITE; CLEAR LAKE QUICKSILVER ) 
MINING COMPl.llY_ A CORPORl ... TION; R.:JMOND G. LAMOUE; ) 
JAMBS U. 0 1 BRIEN; T. ;.'i... MORRISEY; CLE/IR L.'...KE ) 

1 COMPANY# A CORPORJ ... TION: ESTELLE R. D/1.VIS; R'lJrH ) 
1 deFREmRY; CLINTON E. DOLBE!ffi; P. R. BRADLEY; ) 
' EIW.l'..RD A. NUTTER; ' 11... T. HATHl:..Wl:..Y; HOMc!ST.AKE GOLD ) 
. 1UNillG COMP1J1Y, A CORPORATION; GOLDEU GATE GOLD ) 
i .MINING COMPANY, 1-.. CORPORJ .. TIOU: RICHARD RC1NE ONE: ) 
, RICHARD Rffi'VE TWO; RICHARD ROWE THREE; RICHARD RO\'iE) 
, FOUR; RICHARD ROWE FIVE; JANE ROWE ONE; JANE ROWE ) 

TWO; JANE Ra«IE THREE; J.t\NB R0VlE FOU~; Jlu'lE RONE ) 
FIVE; SAM BLAKE CORPORATION ONE; SAM BLAKE COR... ) 
PORATION TWO; SAU BLI\KE CORPORJ .. 'l'ION THREE; SAM ) 
BLAKE CORPORATIOU FOUR; SAll BIJ..KE CORPORI1.TIOlt ) 
FIVE; POWER AND IRRIGATION COUP.t\.MY OF CLEAR LAKE, ) 
A CORPOR..t.'\.TIOU; CLEJJl LA.KE WATER COMPANY, A COR- ) 
POR..t.'1..TION; CJJ,IFORNIJ ... TRUST .A.ND s1 ... vnms BANK, A ) 
CORPORATION; PACIFIC GJ.S .AUD ELECTRIC COMP.AllY, A ) 
CORPOR..t.\.TION; PACIFIC TELEPHOlm: J..ND TELEGRAPH ) 
COIAPI:...NY, A CORPORATION; BRADLEY MINING C01ilP..i.lIT, A ) 
CORPORATION, ) 

) 

CIVIL NO. 

S J1 M M o N 

~- ..... ......,.,"""""' • .,.,"" Defendants• ) 



TO THE ABOVE NAMED DEFENDAIITS : 

You are hereby sunnnoned and required to serve(•) upon 

FRANK J. HENNESSY, United States Attorney for the Northern District 

of California,. plaintifffs attorney. whose address is Room 404, New 

Post Office Building, Sacramento, California, an answer to the 

complaint which is herewith served upon you., within 20 d&ys after 

service of this. summons upon you , exclusive of the day of ·service -. 

If you fail to do so, judgment by default will be taken against 

you for the relief demanded in the complaint. 

:Z;JZ::j 
By: 'F .,M. LAMPERT 

Clerk 

- -----...--...---,,-...... ------Deputy Clerk 

DATED: Sacramento ., Cnlif., 

ii. 
February / () - , 1939. 

(*) Rul e 5 (d) ttAll puper s nfter the complaint required to be 
served upon a party shall be fil ed with the 
Court either before service or within a 
reasonable time thereafter 4 11 

•--oOo---
UNITED STATES MARSHAL'S OFFICE ) 
Northern District of Cal i fornin. ) ss 

I hereby certify that I rece i ved the within writ on the 
day of ____ _,,,...... _ _., 1939 .. v.nd persono.lly served the 

...,s,...n_m_e_on__.t"""'he , day of · • 1939., by delivering toJ 
and leaving with 
one of said def on""'d ... a_n_t_s_ n_o._m_c...,d-t"""h_e_r_e...,.i_n_p_o_r_s_o_n_o. __ 1.,,.1-y-,-a-t__,.t..,.h..,c_C __ i_t_y_o...,r-

• County of 
~i-n_s_n_i_d-~D-i_s_t_r_i_c_t-__ n_c_o-py thereof , t -o~g-o~t~h-o_r_wi~.-.t~h-u_c_o_p_y_o~f-.t~h-e--
compluint uttuchcd t hereto. 

GEORGE VICE, United Stutes Mo.rshnl 

By: 
Deputy 

., 1939 . ---------



IN TIU .L...:.D ..:>':"_T~.:3 DIST I0T CCURT ~., R THE NC ................. , .... . DI.::>TRICT 

F C I OB.: I , NC TlLlRN DI I3ION . 

UNIT'JID i:>TA 

Plaintiff , 

vs . 

~TATE CF CAL 'O IA , et al . , 

Defendants . 

No . 4068 L 

CIVIL . 

Taken before Julia T. Combs , ~ot~ry Public , at Lakeport, California, 
Jepte:nber 4th, 1940, on behalf of Defendant NIU.I • • B.MACDCJOUGH. 

_O'clock and • Min,__ 

OCT 16 1940 

WALTER B. MALING, 

• 

otary Puolic in and for 
The County of Lake, State 
of California • 



IN THE UNITED jTATES DISTRICT CGURT FCR Til~ NCRTIGRN DISTRICT 

GF CAllI!'CRNIA, KCRTF...::RN DIV13ICN. 

Plaintif'f, 

vs. 

No. 40b8 L 

CIVIL 

TH~ 3TATE l,F CALU OR:nA, et al. , 

Defendants. 

DEPOSITION OF C. M. CRAV,J:t7(., D 

- taken befcre -

Julia T. Combs, Notary Public, at Lakeport, California, 
on :ednesday, September 4th, 1940, on behalf of Defend­
ant WILLIAM O. B. MAC DO'.'-. CUGH. 

APP.LA.RANCES: 
CN BEHALF C;? DEFENDAiiT lv:ACDONCUGH: 

.r..'.K:>SR3 HC .,ARD J. F INN, and BRC3ECK, 
PHL.2.GER & HA,,RLSuN, with M. b . ? L.nNT , 
appearing of ccunsel, 
Grocker building, 
San Francisco, California. 

CN B.i!iHALF U ' DE:..-EN:UA..>JT RUTH DEFK.:J£RY, et al., 
J0Hi1' P.nRKS J...1AVIS, .!,.SQ, . , 
Standard Cil Huilding, 
3an Francisco, California. 

GN BEHALF CF .... L1.IN'Il.r"'F: 
K,.l" 3:TT ;.:;EA.WELL, :.....:::i l . , 
Ban Francisco, Califcrnia . 

JULIA T . COMBS 
OFFICIA L RE PORTER 

SUPERIOR COURT OF L A KE COUNTY 

LAK E P O RT. CALIFORNIA 
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1 IN THE UNITED ST.ATES DISi:2RICT CCURT E'C:R THE l'IJORTHERN DISTRI CT 

2 OF CALIFORNIA, NORTHERN DIVISION. 

3 

4 

5 

6 

7 

8 

9 

10 

UNITED STATES GF AMEH.ICA, ) 
) 

Plaintiff, ) 
) 

vs. ) No. 4068 L. 
) 

THE STATE OF CALIFORNIA, et al.,) 
) 

Civil. 

Defendants. ' J 
) 

D~POSITICN CF C. M. CRAVl:E'OHD. 

11 BE IT REMEMBERED that, pursuant to notice and stipulation, 

12 the deposition of C. M. CRA.1 ,'FORD, a witness produced on behalf 

13 of defendants William O. B. MacDonough, Vli lliam C. B. Mac-

14 Donaugh as administrator with the will annexed of the estate of 

15 Joseph M. MacDonough, deceased; Joan MacDonough and Mary Mac-

16 Donaugh, minors, by William O. B. MacDonough, their next friend, 

17 was taken before JULIA T. CCUBS , a notary public in and for the 

18 County of Lake, State of Galifornia, duly commissioned, qualifi-

19 ed and acting, on 'IJ ednesday, the 4th day of September, 1940, at 

20 the hour of eleven o'clock A. M., at the home of the said C. M. 

21 Crawford, at Lakeport, California; that there also appeared 

22 at said time and place, EMTuIETT SEA':fELL, E3Q,., counsel for 

23 Plaintiff; 1v1. B. PLANT, ES:),., of the firm of Brobeck, Phleger 

24 

25 

26 

& tlarrison, counsel for ne·feric;l.ant ,. 1Jilliam o. B. lVlacDonough; 

and J·c_,HN PARKS DAVIS, ~SQ., counsel for Defendants Ruth Def emery, 

Estelle R. Davis, and Bradley Mining Company. 

JULIA T. COMBS 
Ofl'P'ICIAL COURT REPORTER 

LAKEPORT, CALIF, 
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2 

The witness was by said notary thereupon duly and regularly 

sworn to testify to the truth, th.e whole truth, and nothing but 

the truth in the matt er of his deposition, and the taking there­

of proceeded. 

The said deposition in respect to the testimony given and 

all matters incident to the taking of the same were by Julia T. 

Combs, the official Heporter of the Superior Gourt of the State 

of California, in and for the Cmunty of Lake, and the notary 

herein, thereupon taken down in shorthand and transcribed into 

typewriting and delivered for submission to the said witness 

for peTusal, correction and signature. 

MR. PLANT: May it be stipulated gentlemen that all 

objections, except as to the form of the question, may be 

reserved until the trial? 

MR. S:~AWELL : It is so stipulated. 

lVlR. DAV13: It is so stipulated. 

The testimony of said witness is as follows: 

iJI RC: l.i'f _t;;A.AIVJ..LN ATI ON 

MR • .PLAN'l1 
: Q. . Colonel, will you state your full name? 

A. · · 1 · h b~ent h t h . th I have t na t tit e but 1t as/Jus a name ta as gone w1. 

me all of my lifeo 

1o Will you state your full name? A. Do you want the full 

name or the v,;ay I sign it? I sign it, C. M. Grawford. 

Qo C. M. Crawford? A. Yes. 

JULIA T. COMBS 
OJl'PICIAL. COURT REPORTER 

LAKEPORT, CALIF. 
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Q,. 

Q,. 

A. 

Q,. 

A. 

Q. 

A. 

Q. 

A. 

Q.. 

Q, . 

Q,. 

A. 

Q. . 

A. 

Q, . 

A. 

Q, . 

Q.. 

3 

How old are you Mr. Crawford? A. Eighty years old,past. 

And how long have you lived in Lake County? 

All of my life. 

You are a resident of Lakeport at the present time? 

Yes, ~akeport. 

And you have lived in Lakeport all of your life? 

Practically so. I lived in the County all of my life. I 

have been away at times teaching and in different parts of 

the county for as much as three or four years at a time. 

That means you were born in 1860, is that correct? 

Yes. 

And you spent your childhood and other years around. Clear 

Lake? A. Yes. 

You are an attorney at law, are you? A. Yes, sir. 

And were at one time District Attorney of Lake County? 

Yes. 

And you have practiced here many years? 

And I had the honor of being a member of the Assembly one 

session, although I don't knmv whether that is much of an 

honor or not. 

How long have you practiced in Lake County? 

How long? About thirty-five years. 

.Prior to that time you taught school? A. Yes . 

I have here a map which I am going to ask to have marked 

Defendants' Exhibit A for identification. 

(Notary marks map "Defendant's Exhibit A for identification" 

JULIA T. COMBS 
OP'P'ICIAL COURT REPORTER 

LAKEPORT, CALIF, 
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1 Q,. Now, I will show you this map Colonel Crawford, and call 

2 your attention to an Island marked "Island No. l" on that 
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Q,. 

Q,. 

Q,. 

Q, . 

Q,. 

A. 

map. A. That is north, isn't it. (Indicating 

map) 

Yes. A. Get it around so I can get the directions. 

I am going to call your attention to this Island marked 

"No. l" . A. Yes. 

Are you acquainted with that Island? A. Yes. 

tjy what name is it known to you? A. Well, it is 

generally known as "Sulphur Bank Island" to many. 

Has it been known by other names, do you know? 

I have heard it called "Rattle Snake Island 11 , but improper-

ly so, because Rattle Snake Island is another place in the 

Lake. 

Q,. Vvhere is Rattle Snake Island, so called? 

A Rattle Snake Island is at the mouth of CaGhe Creek. 

Q, How far is that away from Island No. l? 

A. Gn a straight line, ten or twelve miles. 

Q,. This Island No. 1 is known to you as Sulphur .bank Island, 

and has it also been called MacDonough Island? 

A. Yes, I have heard it called lViacDonough Island. 

Q,. Is there another small Island over to the east of Island 

No. 1, which appears upon this map but which is not given 

a number, and suppose we mark that "No. 2". 

(Map is so marked at point indicated, No. 11 2 11 ) 

Now, I have marked that smaller island Island No. 2. Are 

JULIA T. COMBS 
OJll'Jll'ICIAL COURT REPORTER 

LAKEPORT, CALIF, 



1 you acq_uainted witg that island .No. 2'? 

2 A. Yes, but not so familiar as Island .No. l , 

3 Q.. 1Nhen did you first bee ome acquainted with Island No. l? 

4 A. Well, I can't tell exactly, but I would say about 1870. 

5 Q. Do you recall the circumstances? A. Yes. 

6 Q,. What were they please'? A. T,'/ell, my father was a 

7 practicing lawyer, he was attorney for the people who were 

8 operating the Borax Lake property across the hill, and he 

9 was also attorney for the Sulphur Banks people, and he was 

10 assisting them apparently, as near as I can remember, in 

11 obtaining title to their mineral lands, and he went down 

12 and took me with him. vVe first went to Borax Lake and 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

stopped for a few hours and the superintendent there went 

with us over to Sulphur Banks and they talked to the 

superintendent over there, and that is my first visit to 

Sulphur Banks that I remember of. 
a 

Q.. And that was when yoLl were/small '. boy? A. Yes. 

Q,. And did you from time to time visit that locality in later 

years? A. Yes, quite frequently. 

Q,. Under what circumstances? A. Well, I was usually 

fishing or hunting, but I have been there to the Indian 

Ranch a good many times in the discharge of my duties as 

District Attorney of this vounty too. 

.i. Did you do much fishing and hunting in your boyhood? 

A. Yes, a lot of it. 

Q, And how old a boy were you at the time? 

JULIA T. COMBS 
OP'P'ICIAL COURT REPORTER 

LAKEPORT, CALIF, 
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1 A. Oh, from ten to eighteen or nineteen years on. 

2 Q,. Gould you give us any idea of the frequency you visited the 
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location of these islands during that time, from the time 

you were ten to eighteen or nineteen years old? 

A. No. I have been there many times is all 1 can say. 

Q,. Would you say you averaged once a year? 

A. Yes, I think I did. 

Q. Now, you ha .. ;re mentioned the Indian ranch, or rancherea. 

'dill you state v1here that ranch was located .rhen you visited 

the property in about 1870? 
so 

A. Well, that is/far 

back I couldn't tell. I wasn't over that way very far. I 

was where they were mining, reducing sulphur. It was a 

sulphur mine then, not a quicksilver mine . 

Q,. Let me ask you this: Do you kn.ow where that ranch was 

located at any time between 1870 and 1880? A. Yes. 

Q. 'dhere was it? A. About where it is now, from 

what I could observe. 

~. Have you any idea as to what its extent was at that time? 

A. No, except there was a rock wall or fence that seemed to 

mark it. 

Q. 

Q,. 

Q,. 

That is the same rock fence that is there now? A. Yes. 

You have been there fairly recent'? A. Nell, the last 

time 1 was there was three or four years ago. 

Nell, will you state the fact Colonel with respect to 

whether or not the ranch was located any differently at 

that time than it was when you last saw it? 
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1 A. I don't think so. 

2 :),. Now, will you describe the large island, that is Sulphur 

3 Bank Island, or Island No. 1, as it was during the period 

4 from 1870 to 1880? A. Describe the surface you mean? 

5 Q,. Yes, what was the nature of the Island, what was it like? 

6 A. ~·Jell, it is a rocky island in the first place, but there is 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 
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21 

22 

23 

24 
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26 

considerable soil filling up the crevices of the rock, and 

considerable timber and brush growing on the island; oak 

timber, cottonwoods and willows, and I think some pepperwood 

perhaps, and on the southerly part, southeastern part of 

the island there isn't so much growth, the growth is 

rather sparse; there would be bunches of young willows 

and bunches of young cottonwoods. 

Q,. Is the growth on any part of the island what you would 

call dense growth? A. l'.es. 

'...-l. un what port ion of the island is the growth dens e'? 

A. 1 would say four-fifths of it. 

Q. ~as that true during th e period from 1870 to 1880? 

A. Yes. 

'·'-{.• 1~ow, the other one-fifth, has tha t any timber er brush on 

it at all? A. I didn ' t get that. 

The remaining one-fifth, has it any timber or brush on it'? 

A. Yes, as I say scattering timber and brush. Some c.otton­

wood and willows. 

Q. So su..'11.~arizing, perhaps f our-fifths of the island was 

covered with fairly dense growth and the other one-fifth 
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1 was covered s_parcely with brush and small trees? 

2 A. Yes. 

3 Q,. Now, during that period from 1870 to 1880 were you actually 

4 on the island at any time? A. Well, I wouldn't say 

5 positively, I think I was, but-- I was there fishing or 

6 hunting if I was there. There is nothing to impress that 

7 on my mind. 

8 Q. Do you know whetlrnr or not you '.t1rere on the island in later 

9 

10 

11 

years? A. Yes, many times. 

Q. So you have been on the island many times? A. Yes. 

·~. Wf3re you on the island at times in your youth? A. Yes. 

12 Q,. And those occasions may have been prior to 1880, you don't 

13 recall, is that correct? A. I know some of them 

14 must have been, because I was there many times fishing and 

15 nunting both. 

16 Q,. Now, will you state whether or not there were at any time 

17 any indian habitations on that island? 

18 

19 

20 

21 

22 

23 

24 

25 

26 

A. None to my knowledge_. 

Q.. Do you know what an indian habitation looks like? 

A. I should, I have been raised right up among them. 

Q.. You are familiar with the type of dwellings the indians 

use? A. Yes. 

Q.. And you saw none c,f them on that island? A. No. 

Q,. Hill you state whether or not you ever saw Indians make any 

use of the Island in any way? A. Yes, I saw once or 

twice a l\faheli cultivating a little garden on the southeast 
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9 

part of the island, I think two or three different times 

when I had been there, oh, a little garden perhaps that 

would circle forty feet in diameter would cover it all, and 

I -- excuse me -- I have also seen indians taking wood from 

t here in their boats across to the rancherea,to the main 

land, but there have never been any habitations until 

recently. The last time I was there there was a house on 

the island, but I just thought perhaps it was an Indian 

house but it may not have been. I did not investigate to 

find out. 

Q. That was about 1935 or 1 36? A. Yes. 

Q. but when you were around that Island in your youth you never 

saw any habitation there of any kind? A. l'W. 

Q. Vlhat was it you said you saw cultivating a little garden? 

A. An Indian woman, a Maheli. 

'~. Would you be able to indicate on this map Colonel approx-

imately where that little garden was? 

Right here. (Ind i cating on map) 

A. I think so. 

Q.. Now, let us mark that. I wonder if you would mark it with 

a cross? Civitness marks point indicated with a cross) 

Q, . You have marked the location there of the little garden 

you referred to with a cross, is that correct? 

A. That is correct. 

Q. Could you mark the location of the house you saw in 1935 or 

1 36? A. Yes, it was further toward the north. 

Q. Would you say it was in the neighborhood of these places, 
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2 

"Old stone Lodges"? A. No. 

Q.. Was it a little north of that? 

10 

A. It was near 

3 here. About there. (Indicating on map) 

4 Q. A little bit north of those places marked "Old stone Lodges"~ 

5 A. I do not know whether it was an Indian's or white man's 

6 house. There was a house there when I was last there. 

7 Q. Do you want to indicate that ~nth a check mark, not a 

8 

9 

10 

11 

Q 

cross, just a check marko A. Yes. (Witness places 

check mark at point indicated). 

Can you state ivhether or not that garden vms there at all 

t .ime s during the period from 187 0 to 1880? 

12 A. I could not. I don't know. 

13 ~. It might have been there every year, and it might not? 

14 y A. es. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Q. Do you know whether it was there every time you were there 

during that period? 

and didn't notice it. 

A. I know I was there several times 

Q.. ',/ill you state whether or not there was at any time a 

cemetery, an indian cemetery, on that Island No. l? 

A. Not to my knowledge. 

Q. ~y the way,· were you acQuainted with the custom of the 

Lake County, or Clear Lake, Indians with respect to dis-

posing of their dead? A. I think so. 

Q.. Do you know what custom they practiced during the period 

from 1870 to 1880? A. Vfell, the indians in the north-

ern part of the county were different to those at the 
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1 lower end, they cremated their dead; they would gather 

2 big logs and pile them up and put the body on there, to-

3 gether with all of their belongings, if they had a saddle, 

4 bows and arrows , they were put on and all set afire and 

5 burned . 

·Q, ' . You have seen that done? A. Many times. 6 

7 Q, . What did they do with the ashes? A. Left them where they 

8 fell , on the ground . 

9 Q. . ·,✓hat about the lndians in the southerly end of the Lake? 

10 A. I think they must have practiced burial of their dead, bee-
and 

11 ause on Rattle Snake Island there was a burial ground/there 

12 has been a lot of excavating of that place during the last 

13 year and scientists have expressed the opinion they were 

14 Indian bones . 

15 Q. . Did you ever observe the Indians buriafu of their dead? 

16 A. I don ' t think I ~ver did . 

17 ~. Did you ever observe any burial ground in use by the 

18 Indians·? A . No . 

19 Q, . You refer to Rattle Snake Island, by that you mean the 

20 Island at the mouth of Cache Creek? A. Yes . 

21 Q, . Now, will you s t ate whether the ~acDonough Isl and, or Sulph-

22 ur Bank Island , Island No . 1 , is that located at the north 

23 or south end of the Lake? A. It is the further end, 

24 southerly end . 

25 ~ . Do you know w·hat practice the Sulphur :Oank Indians f ol l owed 

26 with respect to disposing of their dead? A. No, I do not . 
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2 

3 

Q,. 

A . 
Q,. 

12 

You never observed any burial grounds in the neighborhood? 

No. 

lfow, I am going to call your attention to the small island, 

4 the Island No. 2. Will you describe that island, what does 

5 it look like'? A. ~ell, it depends a good deal on 

6 the h:ed;gb.!t of the water in the lake as to what it looks like. 

7 When the lake is very high, as it used to vary from 14 to 

8 1,5 feet between winter and summer, that was when the Spring 

9 Valley Dam was in Cache Creek, and when the water is high 

10 it is mostly rock and big rock and jagged rock lower down, 

11 and I would say it was mostly a rock. I have fished around 

12 that island but not very often. 

13 

14 

15 

16 

17 
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Q,. In other words, it is quite steep, l -me it? A. Yes. 

Q. ls there any brush on it? A. 1 es, and willows 

grow on it, and usually a cottonwood or two. 

Q,. And is there any more levelland around it or not? 

A. A good deal? No. 

'<>l. Will you state whether or not that is the vmy it appeared 

in your ,youth? A. l can't see very much difference, 

except as l say in early days when the Spring valley ,,ater 

Company had a dam in Cache Greek the height of the water 

in the lake in summer and winter was about fifteen feet 

different. lt never has been that since, since the people 

"',vent dovm there and tore the dam out. 

Q,. 1Nill you state whether or not in your youth that island 

was re garded as an island? 
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1 Q. Was it surrounded by water? A. lt may have been 

2 some times and probably vvas· when the lake was high. 

3 Q. Was that island, the island marked No. 2, ever inhabited 

4 by Indians? A. i\lot to my knowledge. 

5 Q. Did you ever see Indians making any use of it? 

6 A. Never. 

7 Q. You never saw any Indian habitations on it? A. !\JO. 

8 Q. You never saw them doing any gardening or any fishing there? 

9 A. No. 

10 MR. PLANT: I think that is all I have. 

11 CR0SS EXPJ1.1;INATI CN 

12 MR. DAVIS: Q. L,ne question I want to ask a bout the map here. 

13 As long as this map is referred to here for identification 

14 by Mr. l'lant, I would like to have it shown approximately, 

15 it can be subsec.1uently changed to work it out, the posit ion 

16 of the present stone wall that is there, this particular 

17 thing mentioned "Cld Stone ,vall". There is a stone wall there 

18 

19 

20 

21 
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23 

24 

25 
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now which runs approximately in this direction, the 

direction is northeast, from the point on the mainland, 

approximately above the figures 21.2, northeasterly. 

Can you see this? (Indicating map) A. Yes. 

Q,. Now, can we just make a mark on this, or shall I substitute 

or bring in a map with that on it? 

MR. 1-'LANT: I will stipulate you can substitute or mark. that in. 

lV.IR. DAVIS: ·:le will temporarily mark this just in pencil. 

This is not on your map and I wanted to show it here. 
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1 MR. PLANT: We will stipulate you can put it in at any future 

2 

3 

4 
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date that you want to. 

MR. DAVIS: Q,. wow, in connection with the cross-marks, Colonel 

Crawford, you are familiar with the rancherea at the present 

time, are you not? (Indicating cross marks just ~laced on 

map) A. Yes, I haven't been down there for three 

or four years. 

Q,. But you have been familiar with it for years, have you not'? 

A. Oh, yes. 

Q. You have been familiar with the stone wall that is there at 

the present time, are you not? A. Yes. 

Q,. As to ycur knowledge, the Indian rancherea extends beyond 

that stone 'Nall that is there now, approximately marked with 

crosses, into this mining area here, so far as you recall? 

A. Not to my knowledge. 

MR. PLANT: By this mining area, you refer to the area east of 

the wall? 

:MR. DAVIS: Yes, which I have marked there with pencil cross 

marks. Have you seen any Indian huts on east of the wall, 

or Indian habitations? A. No. 

Q,. .....ave you seen any Indian cultivation east of the 'Nall? 

A. No. 

Q,. You were familiar with the mining operations in your youth, 

. were you not? A. Somev1ha t . 

Q,. And there were sulphur mining operations were there'? 

A. Yes. 
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1 Q, Before the quicksilver operations? A. Yes. 

2 •~. Tdere those sulphur operations somewhere near that vicinity'? 

3 A. I think it was nearer than the present reduction works or 

4 mine. 

5 ~- Nearer than the present operations? A. Yes. 

6 Q. The present operations so far as can be seen of the map is 

7 somehwere here where the printing is on the map, "Subdivis-

8 ion of Sections 5 & 611 ? A. Yes. 

9 Q. And it is your testimony that the sulphur operations were 

10 up here? A. It is my recollection. 

11 ),, It . is your recollection they vvere northwest'? 

12 A. Nearer the--

13 Q. Rancherea? A. But I could not say how much nearer. 

14 Q,. No. And this Hancherea and the territory around here is the 

15 territory you mentioned when you stated, when you as distr-

16 ict attorney had to go down and settle many disputes there? 

17 

18 
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A. Yes. 

~. So you are thoroughly familiar with that particular property'? 

A. Yes. 

Q. Have you ever seen any stone wall other than the stone wall 

that I have marked with crosses, such as indicated on the 

map; has this been the only stone wall that you have seen 

during the years that you have been there? 

A. I don't remember any other. There maybe a stone wall for a 

sho:rtdistance dividing the Stubbs property from the 

Sulphur banks property, I rather think there is . 
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1 Q. Where would that be? A. Up in here somewhere. 

2 (Indicating on map) 

3 

4 

upper 
Q. North of the line marked Township line, on the/right hand 

corner cf the map~ A. Yes. 

5 Q,. :but there is no such stone wall down in the area which we 

6 mentioned? A. Not to my knowledge. 

7 1Yl.R. DAVIS: I have no further questions . If I may, I possibly 

8 will present another map r.vhich has that wall more accurately 

9 placed on it. 

10 ..i:!UBTB.trn GRL1,:j8 l:!.A.AIHl\iA'f lUN 

11 

12 
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MR. SEAWELL: Q,. Now, you refer to this Island No. 1 as what 

Island, what name did you know that by? 

A. Well, we always called it, the people I fished with and 

conversed with in r•eferring to it, we aL,ays called it 

Sulphur Bank Island. 

Q. Sulphur Bank Island? A. Sulphur Bank Island. 

Q,. And by what other names did you know it? 

A. I have heard it called Rattle Snake Island. 

Q,. Is that not the common name for it? A. I don't 

think so. I think the common name for it is Sulphur bank 

Island. 

Q. Did you ever hear it referred to by any ether name? 

A. 1 es, the gentleman mentioned it awhile ago, I heard it 

called that. 

MR. PLANT: MacDonough? A. Yes, MacDonough . 

MR.. SEN:.'ELL: Q,. When did you hear it called MacDonough 

.JULIA T . COMBS 
OPP'ICIAL COURT REPORTER 

LAKEPORT, CALIF , 



17 

1 Island? A. I could not say. 

2 Q. I mean, in your youth you heard it called MacDonough 

3 Island? A. I don't know. 

4 Q. Would you say within the last forty years? 

5 A. Probably thirty or forty years. 

a Q.. Prior to that you never heard it referred to as Mac-

7 Dorrough Island? A. No. 

a '~. Evidently that is not the common nan1e for the Island? 

9 A. No, the common name for tl1e Island as far as I know is 

10 Sulphur Banks Island. 

11 Q,. Now, in ansi."ler to :Mr. Plant's q_uestion as to the nature of 

12 the Island, or the geographical contour and growth on the 

13 Island, four-fifths, I believe you said, was brush and 

14 

15 

16 

17 

18 

19 

20 

21 

trees? A Yes, I think so. 

Q,. And one-fifth wa.s what'? A. Well, it has some 

brush and trees on it, but it is not dense like it is on 

the other part. On this part up here toward the north 

it is all covered with heavy growth brush and trees, and 

in this portion down here the brush and trees are more 

scattered, and there is some land that is entirely bare 

in spots. 

22 Q. Now, later on you testified that there was some cultivation 

23 on the Island, there was in your youth some cultivation? 

24 A. Yes. 

25 Q. So you were speaking of the approximate portion when you 

26 said one-fifth was of a certain type? 
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A. 

Q,. 

A. 

Q,. 

A. 

Q. 

tes, certainly, I never measured it. 

Some portion of it was cultivated? 

18 

The portion of the Island that was cultivated I would say 

was a circle having a diame ter of forty feet, that would 

cover it all. 

A portion of it was cultivated you remember in your youth'? 

Yes. 

By ycur youth, you mean when you vrnre between the a ges of 

ten and eighteen? A. Yes. 

Q. . Have you walked through that island from end to end, or . 

what investi gation have you made? 

A. I have not been in the brushy area. I have been on the 

edge of it. I landed at different nlaces around the Island 

but I never had occasion to go across it or fight my way 

through the brush. 

Q,. So you really don't know whether there are any Indian 

habitations in the center of the island or not? 

A. I dcn't think that would be poasible for a person could 

see evidence of it in trolling around the island. 

-~. But to your knowledge you don't know what was in the center 

portion of the Island, you only ran on the edges? 

A. I was only on the edges of the Island. 

Q,. You could not see through for 200 feet, or how far could 

you see? A. Some places you could see further than 

others, but generally speakine forty feet. 

Q, . Then it would be fair to say that you could not see further 
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1 than forty feet from the edge? A. l can only say 

2 what I observed. 

3 -<-• You could not see further than forty feet? 

4 A. I don't see how persons could live in there and net see 

5 some signs of them coming out through the brush. 

6 Q. You could not observe further than forty feet from the 

7 edge of the water? 

8 MR. PLANT: The answer is he didn't go through. 

9 1ffi. SE/,vfELL: I am asking if he observed any further than forty 

10 feet from the edge of the water line. You could see forty 

11 feet from the edge of the water line? 

12 A. Only to the brushy part. 

13 Q. And you never went in yourself? A. No. I don't 

14 mean I never was in on the Island, on the east part where it 

15 was not so brushy and so much timber, I have been over all 

16 of that many times. 

17 Q,. Well, what portion have you been over many times? 

18 A. \Jell, where it runs down here toward the mainland there 

19 

20 
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must be oh twenty or thirty acrs s in there where the hnush 

and trees are scattered. 

1~ . Well, would you indicate on the map? Would you indicate 

about where you vrere? A. I can't tell exactly 

because you have no scale of miles here. 

Q. The scale is, one inch equals 300 feet. 

A. I would say that open part of the Island runs out about 

here. 
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1 Q.. Draw a line across there. Will you draw a line and mark 

2 it? 

3 (Witness draws line on map marked "Island No. 1 n) 

4 :MR. PLAL\JT: It goes ri ght through the end of Island No. 1, 

5 through the word "Island". 

6 MR. '.:3EAWELL: Q, . How many times have you been onto that lo', re r 

7 end of the Island? A. Gh, 1 could not tell you, many 

8 times. 

9 Q, . dhat would you call many times'2 

10 A. Sometimes we would go out there to eat our lunch, sometimes 

11 

12 
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14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

at the call of nature, and sometimes we went out : to shoot 

at targets. 

Q. You had targets at this end of the Island? 

A. 'N e put one up on a cottonwood tree I remember. 

Q,. How often, often? A. No, once, I think. 

,~. Did you ever hunt on that Island? A. No. 

Q. You went on there once to shoot at a target, and you did 

stop on the other occasions? 

lunch very ~requently. 

Q,. 0 y freq_uently, how many times? 

Once a year, as N...r. Plant put it? 

A. ,Je went there to eat 

A. 1 don't know how often. 

A. Possibly. 

Q. And you did not go any fu r ther inland above the point 

marked by you on the Island? 

A. I am only guessing about that part, that is only approxim­

ate. 

Q. That is your best recollection at this date? 
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1 Q. ln 1870 - 1880 you said you were familiar with the type 

2 

3 

houses the lndians lived in? 

Q,. And what type house was that? 

A. tes. 

A. ~ell, they were 

21 

4 principally tule houses. 'I'hey made a circle around and they 

5 cut some long willow or oak posts, set them in the ground 1-~.,. 

6 on the circumference of the circle and bent them over until 

7 they met at the top, and tied them with switches, and they we 

8 wove in tule for the covering and that is the -ray they 

9 built them. 

10 Q,. Did they excavate for their housesY 

11 A. 1hey would excavate for the sweat houses, and the sweat 

12 houses were their hospitals. 

13 

14 

15 

A. 

Q,. 

They didn't excavate for the houses they lived in regularly? 

No. 

And you didn't observe any indication of those types of 

16 houses in the lo .. 'er end of the lsland when you went there 

17 

18 

to shoot targets? 

of the Island. 

A. I never saw them on any portion 

19 Q. You were only on the lower part? We have gone into that. 

20 A. I have been around it and I could see a short distance 

21 
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into it. 

Q,. 
II 

Now, refe :~-rine to what is indicated as "No. 2 on the map. 

This is referred to as Island No. 2? A. Yes. 

Q,. Now, in your youth you testified that was not referred to 

as an island, is that correct? 

remember it wasn't. 
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1 Q. There was dry land, in other words, between what is referred 

2 to as the Island and the mainland? 

3 A. I think so. 

4 Q,. Now, as to the rock wall, do you know approximately how 

5 many acres would be between the line, between this rock 

6 wall, which is indicated by crosses, and the water's edge? 

7 Have you any idea? 

8 A. It wouldn't be hard to compute, it was a complete triangle. 

9 Q, . I v.ras wondering if you have any idea at this time hm•v many 

10 

11 

12 

13 

14 

15 

Q, . 

Q, . 

Q. 

acres? 

'dell, in your 

correct? 

Vvell, in your 

And is it the 

that is there 

A. No, I 

youth you 

A. Yes, 

youth you 

same stone 

today? 

never observed it for that purpose. 

saw this stone wall, that is 

I have seen that there many times. 

saw it there? A. Yes. 

wall you had seen in your youth 

A. I don't know, I never 

16 stayed there to watch if they changed it. 

17 Q. Well, would you say it is in the same locality? 

18 A. It seems to be. 

19 Q, . You never saw any other stone wall within - well within I 

20 
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26 

would say a half mile of this wall marked by a cross? 

A. Well, I think to the north there is a stone wall around 

here for a short distance, but I could not say exactly 

where it is, but I would say it is out near the Township 

line here. Either beyond the Township line or just before 

you reach it .. 

Q,. Now, you state you never saw any Indians on the easterly 
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A. 

Q. 

Q. 

(~ . 

Q, . 

Q. 

A. 

Q. . 

Q,. 

23 

side of the stone wall marked with a cross on the map? 

No, I don't think I ever did. 

Did you ever see any relics? A. Any what? 

Any relics, any bows or arrows, or anything of that nature 

on the easterly side of the stone wall? A. No. 

Did you ever see any arrows on this portion of the Island 

No. 1? A. I never saw any arrows there at all. 

And you never saw any relics whatsoever? A. No. 

You never saw any Indians of any kind on Island No. l? 

Oh, yes, I did see Indians there. I saw lndians out there 

car rying wood, as I said awhile ago, they would load the 

wood into boats and take it across to the Hancherea. 

And you saw this Indian woman cultivating? A. Yes. 

Now, you say you have never seen a cemetery in the south-

erly end of the lake, or around the Southerly end of the 

lake, Indian Cemetery? A. No. 

Q. Of any kind whatsoever? A. No, I never have. 

-i • .ttut you know those Indians buried their dead? 

A. No, I don't know it. 

Q. I thought you said the I ndians in the southern end of the 

lake buried their dead? A. I said apparently, from 

the excavations made on Rattle Snake Island, that was a 

f a ct. 

Q. This other I sland you are referring to is at the mouth of 

some--

MR. PLANT: Cache Creek. 
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1 MR. SFA:/JELL: Cache Creek, to your knowledge you never saw any 

2 

3 

4 

6 

A • 

Cemetery there? A. No. 

So you do not know whether they buried them or not? 

I do not . 

And you don't know how the lndians in the northerly portion 

6 of the lake disposed of their dead? 

7 A. I know at this end of the lake, yes. At the upper end of 

8 

9 

10 

11 

the lake I have seen them burn them many times. 

Q,. .t:mt in the lower end of the lake you have no knowledge of 

how they disposed of their dead, at the southern end of the 

lake? A. No, I haven't. 

l2 N..R. SEA'SELL: I think that is all. 

13 

14 
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RE-DIRECT EXA1',!lNATION: 

HR. PLANT: About two questions Colonel. I think you covered 

this but I want to be sure. Rattle Snake Island at the 

mouth of Cache Creek is about ten miles away from this 

property? A. On a straight line. 

MR . DAVIS: Hy this property, you refer to the so-called 

Sulphur rlank Island? 

MR. PLANT: Yes. Another 1uestion Colonel. You will notice 

on the lower - the southerly end of 0ulphur Bank lsland 

there are three little square marks, marked "Old Stone 

Lod ges". I understand you were over that portion of the 

Island many times in your youth? A. Yes. 

Q. At that time were there any such lodges there? 

MR. PLANT: That is all. 
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1 RE-CRCSJ EX!UHN.ATION: 

2 MR. DAVIS: Q. . I al·so wish to call your attention to a port ion 

3 

4 

6 

6 

of the map under the numbers 21.2, on the shore line, and 

in which it states "Old Stene Lodges 0 , referring to the 

main land, do you recall any old stone lodges around here 

at any time? A. No. 

7 Q, . I also refer to the words "Old Stone 'dall" which occurs on 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

a line drawn from the Island, so-called Island No. 2, to a 

place which is marked 11 Stone Pile Marks Corner", the words 

"Old Stone Wall" appears three times. Do you recall ever 

seeing a stone wall along this line? A. No. 

Q,. In other words, this cross mark in pencil, that line marked 

in pencil, is the stone wall? 

A. The only stone wall I ever seen in that neighborhood, except, 

until you get up to this old Stubbs place. 

MR. DAVIS: No further questions. 

MR. S.EAiJELL: Q. Do you wish to state this is in the same 

position as the wall you remember in your youth? 

A. I don't know about that. 

Qo You don't know about that? A. No. 

MR. DAVIS: :",l, Is it approximately the same stone wall? 

A. I think so, yes. 

Q,. In other words, so far as you know there would not be 50 

or 100 feet difference, would there be, in the position? 

A. ',Vell, there might be so far as my knowledge goes. 

Q,. But there is no other stone wall this far inside? I am-
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1 I am pointing to this dotted line? 

2 A. Not that I know of. 

3 Q, . Summing up, so far as you know there vms no other stone wall 

4 approximately in this vicinity?7 

5 A. Not that I know of. 

6 •~ . And I am pointing to the wall marked with crosses. In 

7 other words, your best recollection, the area that is now 

8 on the main land bounded by the stone wall is approximately 

9 the same area as you recall in your youth? 

10 A. As far as I can remember. 

11 1Vffi. DAVIS: No further questions. 

12 MR. SEAWELL: Q,. You don't recall the number of acres or 

13 approximate number of acres behind the stone -wall today 

14 as compared with your youth? 

15 A. No, I d on't. That would re quire computation and I never 

16 had occasion to make it. 

17 MR. PLANT: That is all. 

18 MR. SJ~AV'iELL: .Lt is stipulated the entire title may be 

19 

20 

21 

22 

23 

24 

25 

26 

omitted, that is, the names of all of the defendants need 

not be copied into the title. 
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1 STATE CF CALIFC1RNIA, ) 
) ss. 

2 COUNTY CF LAKE. ) 

3 I, JULIA T. COMBS, a notary public in and for the 

4 County of Lake, State of California, duly commissioned, qualifi-

5 ed, and acting, hereby certify as follows, to wit: That C. M .• 

6 CRA'.{FGRD, produced as a witness for and on behalf of 'Nilliam 

7 0. B. MacDonough, defendant, in the foregoing entitled action, 

8 appeared before me on the 4th day of September, 1940, at 

9 eleven o'clock A. M., at his home in the Town of Lakeport, 

10 County of Lake, State of California; that before the taking 
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of said deposition said witness was by me first duly sworn, 

to testify to the truth, the whole truth, and nothing but the 

truth, in the testimony he was about to give in said action; 

that said witness was thereupon examined by counsel for the 

defendants and for plaintiff on oral interrogatories, and that 

said ·w-i tness made answer thereto, under oath , as hereinbefore 

contained; that all of said questions and all of said answers 

thereto were by me taken down in shorthand and later transcribed 

into typewriting, as hereinbefore contained; that said deposit­

ion was carefully read by the witness and corrected by him in 

any particular he desired and then subscribed by said witness 

in my presence. 

I further certify that I am not a party to, or interested 

in, the foregoing entitled action. 

And I further certify that I have written my initials 

near each and every correction made by said witness . 
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1 IN i/fITNE3S WH:WREOF, I have hereunto set my hand and 

2 affixed my notarial seal at the City of Lakeport, Count of 

3 Lake, State of California, this --~- day of S . : 1940. 
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Nota Y. Public in and for the County of 
Lake State of Galifornia. 
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