Bistrict Court of the United Stat.

Northern District of California
Northern Division

Tnited Statea of Amerlca

No. 4068

“. -3
NOTICE

State of California

TO John FParks Davla
425 Orocker Bldg., 3F

Brobeck, Fhleger & Harrlaon
111 S5utter Street; 5P

Attorney General
600 State Bldg., 8F

Neal Chalmers

327 Porter Bldg.
Woodland, Calif

YOU ARE HEREBY NOTIFIED thaton July 14, 1947,
JUDGE DAL X. LEMMON Ordered that this case be and the same 1s hereby

continued to August 18, 1947, for a further hearing on the pre-

trial conference.

(Fo further continuance will be made in this matter)

Sacramento, California Oa ¥a E_ﬂlbruﬂ.hh
Clerk, U. 8. Distvict Court

Suly 15, 1947 g5
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Bistrict Gourt of the United States

Northern District of California
Morthern Division
Tnlted Statas
No. 4068
5.
NOTICE
S8tate of Callifornia

TO Us 3. Attorney
Sacramento, Calif.

John Farks Davis
425 Crocker Bldz., SF

Brobeck, Fhleger & Harrison
111 Sutter 8t., &F

Attorney General
800 State Bldg., SF

¥asal Chalmers
327 Forter Bldg.,
Woodland, Callf.

YOU ARE HEREBY NOTIFIED that on June 11, 1947,
JUDGE DAL M. LEMMON Ordered that this case, which is on the calendar

for June 19, 1947, for a pre=trlal conference, be and the zame
is hereby continued to July 7, 1947.

Sacramento, California C. W. Calbreath
Clerk, 1. 5. Destrict Court

_June 12, 1947 B -
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Bistrict Court of the United States

Northern District of California

Northern Division

Tnited States

Ne. 4068
V. L

NOTICE

State of !'..'-ulii'n:lr-nia

0 vy, 8. Attorney Attorney General
Sa cpramento, Calilf. State of Callf.

Sacramento, Callfl.
John Farks Luavia
425 Croecker Bldg. Feal Chalmers
San Franclseco S27 rorter bBldg.

X Woodland, Callf.

Brobeck, Fhleger & Harrison
111 Sutter 3t.
San Franclsco,

YOU ARE HEREBY NOTIFIED thaton February 24, 1247,
JUDGE DAL M. LEKNON Ordered that this case be and the same 1ls hereby

placed on the pre=trial calendar for Maréh 18, 1047,

Sacramento, California G. W. Calbreath

7 8. Distriet Court

Feb. 26, 1947 444
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JOHM PARKS DAVIS

ATTORNEY AT LAW
eROCHER DLILBIHG
BAM FRAMCISCD

January 18, 1947

Mr. C. W. Calbreath,
Clerk, U. 3. District Court,
Sacramento, Californis,

Degr Mr, Calbreath:

He: United States vs, State of California,
et a1, - Yo ﬂﬂﬂii Lio & '

I will appreciate your changing my address
in connection with notices in the above entitled
action to 425 Crocker Bldg., San Francisco &,
California (rether than 705 Standard 011 Bldg.).

; very truly yours,

=) r,._r .I
4d f&-’ﬁ-;} t:"é:t"m’-f— =
John-Parks Davia



Histrict omrt of the United States

Northern Distriet of California

Northern Division
United States LT
No. 4088
L5 ]
NOTICE
State of California
TO U. 8. Attorney Attorney General
Sanramento, Callf. State of Callfornia
4ir ¢ Sacramento, Callf.
John Farks Davls 2T Croekar T,
#&&-&m&-&ﬂ—"’ﬁ-}@u et Keal Chalmers
S8an Franclsco 327 FPorter Bldg.

Woodland, Callfl.
Brobeck, FPhleger & Harrlison
111 Suttear St.
San Franclsce

YOU ARE HEREBY NOTIFIED that on January 6, 1947,
JUDGE Hoger T. Foley Ordered that this case be and the same 1s hereby

continued to February 17, 1947, to be set for trial

Sacramento, California C. W. Calbreath
Clerk, U. 8. District Cowrt

——Parmary—8; 3046 10—
¥
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Bistrict @ourt of the Hnited States

Northern District of California
Morthern Division

United States
No. 4068
va.
State of California, ete., et st
al s
S S e |
TO Frank J. Hennesay, Robert W. Henny
Fe 0. Bullding Attorney General,
San Francisco, Callf, State of California

Sacramento, Callfl.
John Farks Davlis

705 Standard 011 Bldg. Heal Chalmers,
San Franclsco, Callf. 327 Portar Eld%.
Woodland, Callfl.

Brobeck, Fhleger & Harrlson
111 Sutter 3t.
San Franclsco.

YOU ARE HEREBY NOTIFIED that an the above case will appear

dMDEE  on the calendar January S, 1847, to be set for trial,

Sacramento, California

]J'E'ﬂ- 3 Fi%, 19'1‘5 'Im
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Bistrict Court of the United States

Northern Distriet of California
Northern Division

United States,
No. 4068
Va.

Et-lt-- n‘f uﬂluﬂm&, Itﬂil at Bal-. MEE

TO Frank J. Hennessy, Esqs, Robert W, Eenny Euq-
United States .ntturn-y. Attorney unnu--i the
Foet Offlioce Bu.f.lﬂi State of ﬂﬂlj.fm‘hlu,
San Franolisco, C . ,_ Sacramento, ﬂnl.ih.
Iﬁhﬂ- PI-Th Hﬂl hq-. l‘ﬂl ma Elq-,
Attorney at Law : Attorney at Law
705 Btesdect otl Bullding, 327 Porter Puilding,
S8an Franelsco, Calif., Woodland, California
Messrs. Brobeck, Phlngu-

& Harrison

Attorneys at i&w
111 Sutter Street,
San Franelseco, G«iif.,

YOU ARE HEREBY NOTIFIED thaton  Tuesday, July 6th, 1943,
JUDGE Martin I. Welsh Ordered this case set for November 2nd, 1943,
for trial before a jury. . '

&

C. W. CALBRE!
g aito: Caltforaia ALEREATH

Clerk, U, 5. Distriet Court
JUL g - 1343 it
1
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Bistrict Court of the Wnited States

Morthern Distriet of California

MNorthern Division

United States of imerioea,

State of Oalifoffiia, et al.,

Franclseo, Ca

John Tarks Davis, Esq.,
Attorney at Law

705 Stendard 0il Bullding,
San Frmelseo, California

Mesars. Brobeck, "hleger
& Harrlson

ASsorneys st Law,

111 Sutter Street

San Franeiseo, el it.,

Mo. 4068

NOTICE

Robert W, Eenny, Esq.,

Attorney General of the:
State of California,

8acramento, California

Neal Chalmers, luq-.
Attorney at Law

327 Porter Building,
Woodland, Oalifornia

YOU ARE HEREBY NOTIFIED thaton 1hur8day, May lith, 1543,
jupgeg Mertin I, Velsh Ordered this esse continued to June 21lst,

1943, to be reset for trial,

P 1] T—

Sacramento, California

WAIT'ER B. MALING,

Clerk, U, 8. Distriet Conrt

May 14th, 194 30

QOB (Rl L m—




District Court of the United States

Morthern Distriel of California

Dvivision
UNITED STATES O AMERICA,
Mo, -l-ﬂﬂ
va |

STATE OF CALIFORNIA, ot al., NOTICE
TO Frank J. Heanesey, Esqi, Illt:lillllmxlllti #

United States Attornay, Robert W. Eenny

Post Office Bullding, Attornsr Deverrl 6@ s

Saorumento, Culif., Btate nr'ﬂullfarnia,

: S8acramento, ﬂnlifi,

John rFarks Davie, Eag.,
ittorney et Law Heal Chalmers, Esq.,

‘]"I:IE- Standard 0il Building, Attorney at Law
Ban Franeisec, Callf,., 327 Porter mnimg,
' ] cﬂm.’
Mesars. HBrobeck, Fhleger &
Harrisen, :

sAttorneys at Law, -
111 Sutter Btree '
San Franoisoo, Celif.,

YOU ARE HEREBY NOTIFIED that on Tuesday, Merch 16th, 1943,

JUDGE MiRTIN I, WELSH Ordered that this case be continued to Msy 18,
1943, for trial before a jury.
—=e 0 0===

Seoremento . WALTER B, MALTNG
California Clerk, U. 3. Distrsct Court

— Maroch 17th 1M 3,

ﬂﬂ] FiPE Ipe. = LE-<.T #0503 b5



Bistrict @ourt of the United Stutes

MNorthern Dhstrict of California
MNorthern Division

United States of Ameriocs
No. L0638
VE.
NOTICE
State of California, et al.,
T0 John Farks Davis, Z8q., lisal Chalmers, Eag.,
Attorney at Law, Attoraey at Law,
705 Standard 011 Bldg., 327 Forter Dldg.,
San Franclsco, Calif. foodland, Callf.

7 ri L= T E o % o TR ) s
Messars, Erobeck, Fhleger & Harrlson, Frank J. Lennassy, L3G.,

Unlited States Attorney,
it Lorneys at LEw Ml A | 8
f“aiﬁbfiilj- - Post Orffice Dlags,

i = a :I-l 4 . I " ‘:. r'

gan Francisco, Calif, Sacranents, call

i:.:H-_"'I. Ilulﬂl‘:-H-'l* _15341

Attorney Ganeral of ths
State of Californla,

Sacramento, CalliT.

YOU ARE HEREBY NOTIFIED thaton Thursdsy, January 1lhth, 1943,
JUDGE MARTIN I. WEISH Ordered this cese be continued to March 16, 1943,

for £t rial before & jury.

Sacramento, California VALTHER 2. MALING
Clerk, U. 5. District Cour

JEnuary 1k 194 2

PR IS ERS-||-T-dd-ga-adimbb



Biatrirt Court of the United States

Northern District of California

NORTHEN o ision

eSS = ==t

WIZ'ED STATES OF AGRICA,

No. 4068
YE.
ST/TE OF C/LIVGNIA, o% ale, | NOTICE

YOU ARE HEREBY NOTIFIED that on Jondlay, Ootober 26th, 1942,
JUDGE peprtin I, Yelsh Ordered this ccse set for trial for Jamayy
1%th, 1943, for trial before o jury.

o [ i

_dugrananto WALTSR B. MALING,

California Clerk, U. 8. District Court
—Dotohar 20%h, 194 2,

FPI T LB =T 0= T30 18-
CCE
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FILED
OCT 13 1342
WALTER B. MALING,

CLERK
IN THE NORTHERN DIVISION OF THE UKRITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA,

Flaintirff, HO. 4068=L
wl
PLATNTIFF'S REQUEST TO
CLERE, SUPPORTED BY
AFFIDAVIT, FOR ENTRY

OF DEFAULT. (Rule 55(a).
Rules of Civil Procedurs.

STATE OF CALIFORNIA, ET AL,

i o e e el gl T g i

Defendants.

To the Clerk of the above entitled Court:

It appears from the record of this Court that the de-
fendants, CALIFORNIA THRUST AWD SAVINGS COMPANY, a corpora-
tion, PACIFIC OAS and ELECTRIC COMPANY, a corporation,
HOMESTARE MININC COMPANY, & corporaticn, GOLDEN STATE GOLD
KIKING COMPAYY, a corporation, and POWER and IRRIGATION
COMPANY OF CLEAR LAKE, & corporation, have been personally
sarved with proceas, but have failed to plead or otherwiss
dafend, as provided by the Fules of Civil Procedure.

Tou are hereby requested, said request beling supported
by the attached affidavit, to enter the above named defendan
default.

Dated: This /..3—?{ day of
October, 1042.

FRANK J. HENNESSY,
zﬁa States Attormey,

Assistant U. 8. Attormey,
Attorneya for Plalntiff

e et United States of America.

La




certeln
In this cause tha/defendantet

having been regularly served with process, as anpears fron the
record and pepers on file herein, snd heving failed to apnear end
plead; answer or demur to pleintiff's corplaint, vrithin the time
allowed by law, and the tine for appearing and plecdinsg, ansvering
and denurring having expired;

How, upon applicmtion of lhomes C'Hore, Asst. U.S.A%

, Attorney for plaintiff .,

the defeult of the defendants Celiforpis Truat end Sevings Compeny, o
cornoration, Paelilic CGas and ITISOTELE COMDENY, & COrDOTRCLON,
Homestelke Minlhg Company, corporetion, Golden Stete Gold lning
Cooneny, € COorporOoLion, Chd TOWED GhOd lPTicoLion COnnany of Cieer
Lekeo, & corporetion,

is hereby entered herein, sccording to law.
In Testinony Whereof, I have hereunto set ziy hand and
seal of the Distriet Court of the
United Stetes Toxr the Northern District
of Californie, this __ 13%th  day of
Cctober A. Ds 1942

WALTER B. L ./  CLERK,
= ""--.--
BY

DEPUTY CLETK,




FILED

UCT 13 1947

1 UNITED STATES OF AMERICA, ) WALTER B. MALINﬂI

State and Northern District of ﬂali.fumia.,.} S55.
o County of Sacramento.
3 THOMAS O'HARA, beling first duly sworn, deposes and says)
4 He 1s an Assistant United States Attornmey and as such
5 is one of the Attorneys for the Flaintiff. Plaintiff's com=
) plaint was filed on February 10, 1939. On February 10, 13953
7 summons was duly issued, end thereafter & copy of sald
8 summona, or alias summons, together with a copy of sald com-
a9 plaint, was peraonally served upon the hereinafter named
10 defendants on the dates hereinafter set forth opposlte thelr
11 respective namesg
12 DEFEKDANT SUKHONS SERVED
13 California Trust and Savings Company,

a corparation February 27, 19309

14

Pacific Gas and Electrlc Company,
15 a corporation February 16, 1959
16 Homestalke Hining Company,

a corporatlion February 16, 1939

17

Golden State Gold Hining Company,
18 & corporation February 16, 1939
19 Power and Irrigaticn Company of

Clear Lake, a corporatlion February 3; 1940.
20

The defendants, and sach of them, against whom a judg=-
21
ment for affirmative relief is sought, have, and each of

22
them has, failled to plead or otherwlae defend, as provlided

23
by the Rulss of Civll Frocedure.

24 .

28 c‘“'%»m 597‘(;»4_44_

28 Subscribed and aworn to

o7 before me thia jf‘f’l{l

28 day of October, 194Z2.

29

30 I.: Listrict Court

puEy
Northern Diatrint of Califernia
3 |

T—aand
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FILED

0CT 13 1342

WALTER B. MALING,
CLERK

IR THE HORTHERN DIVISION OF THE UNITED STATES DISTRICT COURT
FPOR THEE FCORTHERN DISTRICT OF CALIFORNIA

UKITED STATES (F AMERICA,

No. 4068-L
va.
AFFIDAVIT TO OBTAIN DEFAULT
JUDGMENT AS REQUIRED BY THE
PROVISIONS OF THE SOLDIERS
AND SAILORS RELIEF ACT OF 1940

)
Plaintiff, E
)
STATE OF CALIFCRNIA, et al, i

Defendanta.
UNITED STATES OF AMERICA,

}
State and Northern District of California,) 53,
County of Sacramento. )

THRMAS O'HARA, belng first duly sworn, deposes and saysy

He 1s an Assistant United States Attorney, and as such
is one of the attorneys for the Plaintiff.

This affidavit setting forth the following fects is madel
pursuant to Sectlon 200(1) of the Soldiers and Sailors Civil
Rellef Act of 1840.

The following named defendants are corporations and are
not in military service within the meaning of the Soldiers andl
Sallors Civil Relief Act of 19240, approved Cctober 17, 19403
CALIFURNIA TRUST and SAVINGS COMPANY, a corporation; PACIFIC
GAS and ELECTRIC COMPANY, a corporation: HOMESTAKE MINING
COPANY, a corporation; GOLDEN STATE GOLD MINING COMPANY, a
corporation, and POWER ARD IRRIGATION COMPANY OF CLEAR LAKE, a

corporation. (/7 / &7/4-/1#—"”

cubseribed; and saworm to before me
this /3% day of October,l942.

.'I!iurtharn District of California



FICED

0CT 13 1942

WALTER B. MALING,
CLERK

e =1 e o 8 B

g IN THE NORTHERN DIVISION OF THE UNITED STATES DISTRICT COURT

10 FOR THE NORTHERN DISTRICT OF CALIFORNTIA
11 S e

12 |[UNITED STATES OF AMERICA, )

13 Flaintiff, NO. 4068-L

15 [FTATE OF CALIFORNIA, et al.

%
“ - |
;

16 Dafendanta.

1T
NOTICE OF MOTION

18
[f0: ESTELLE R. DAVIS, RUTH DE FREMERY, BRADLEY MINING CO., &
10 corporation, and JOHE PARES DAVIS, 705 Standard 0il
Bullding, San Francisco, California, Attorney for sald
20 Defendantsj;

91 [f0: JOAN MACDONOUGH, a minor, MARY MACDOWOUGE, a minor, by
WILLIAM 0. B. MACDONOUGH, their next friend, WILLIAM 0.B,

22 MACDONOUGH, indlvidually and WILLIAM ©. B. MACDONCUGH,
88 Administrator c.t.a., of the Estate of Joseph M. Mac-
23 donough, deceased, and HOWARD J. FINN and BROBECK,
PHLEGER and HARRISON, Crocker Bullding, San Francisco,
24 California, Attorneys for said Defendants;

25 (FO: STATE OF CALIFORNIA, and EARL WARREN, Attorney General of
the State of California, and ALBERT F. ZANGERLE, Deputy
5 Attorney (General of the State of Celifornia, Sacramento,
California, Attorneys for said Defendant

4
TO: CLEAR LAKE WATER COMPANY, & corporation, and NEAL CHALMERS,

28 327 Forter Pullding, Woodland, California, Attorney for
said Defendant:
20

You and each of you will pleass take notlce that on

5 icnday, Oetober 26, 1942, at 10 o'eclock A.M., or as soon thera-

ter as the matter can be heard, plaintiff will move the Court

F—aany

AP L Tl L e
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
4
25
26

27

28
a0
3

32

Tty

to set the above entitled action for a dey certaln for trial.

Dated: Sacramento, Californis,
cwwer /37% dous,

FRAKRE J. HENNESSY,
United Statea Attorney,

/Z,m b7 frra_—

nit od States ALLGOrney

B i mrres e resrr—n ey




AFFIDA ="~ OF SERVICE By MAIL . . P. 10134

Musi be attached to nr.i.i:ﬂlﬁrlhrnnprnl’pl.p-:r::n:d!

UNITED STATES OF !LHERIEA
STATE OF CALIFORNIA

NORTHERN DISTRICT 8. NO.....4068=L

couNTY oF. SACRANENTO .. .

e HEIENW UTTI.TAMS being swom, save that Bheiza
citizen of the United States, over 18 vears of age, o residens o Sacramanto County,

and not & parey o the within action.

That affiant’s RERISEE (business) address s Hoom 404, Post Offiecs Pullding
sacrament : g

Tha afhane weived 5 copy of the asichal___ BOTTCR: om NORTAlSS oo, Calliormia

hpwﬁcuwmmmmhwﬂwm_mwm_ma%%m-g

at his office (xombmred address 705 Stapdard 04l Building

=80 Frapclsco, Californis

which envelope was then sealed and postage fully prepaid thereon, and thereafter was en__Ootober 13

1% 42 | deposited in the Umnited States mail a2 SAcramento, Californis

That there & debivery service by Undved Staves mail at the ploce 2o addressed, or regular communication by United States

munil between the place of mailing and the place 5o addressed.

Public i and dor sald conmiy ssd ssaie.

Artornars Priofing upgdy Co. DIE Marked 84, Ban Frandsso
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HOWARD J. FINN, and
BROBECK, FHLEGER & HARRISON,
Croclker Bullding,

San Franelsco, Callfornia,
Telsphone: SUtter 0666.

Attorneys for Defendanta
Williem 0. B. Macdonough, William
0. B. Macdonough, as administrator,

eto., Joan Hacdonough, & mlnor, .
and Mary lMacdonough, a4 minor. ii/
FILED
.........ﬂ’ﬂk"ﬂh il‘ld.. ..._._H |“-.- Selsiiais
OCT 19 1340
HﬂNLTTH?ELhM%tg;EL

IN THE UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT
OF CALIFORNIA, NORTHERN DIVISION.

[ -

UNITED STATES OF AMERICA,

Plaintiff,
-va= Ko. 4068-L.

]
Civil.
THE STATE OF CALIFORNIA, et al.,
)

Defendanta.

NOTICE OF FILING DEPOSITION

To the Flaintiff above-named, and to
FRAFK J. HENNE:SSY, Esq., 1ts attorney;

To the Defendants Eatelle R. Davlis, Ruth de Fremery, and
Bradley ¥ining Co., and to
JOHN PARES DAVIE, EFag., thelir attorney:
I0U AND EACH OF YOU WILL PLEASE TAEKE NHOTICE, hereby

given, that the depcsition of C. M. CRAWFORD has besn filed



w @ -1 d & b A W M

58892 R REBBREENYBEEEEES

with the Clark of the above-entitled Court.

Llmted: Oetober 15, 1940,

L

Poiraiy QDb

AP e Eﬁﬁ%—?‘&—%ﬂu %54-,

Attorneys for Defendanta
William 0. B, Macdonough, William
0. B. Macdonough as administrator,
ete., Joan Hacdonough, a miner,
and Mary Macdonough, & minor.
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26
a7
28
28

31
48

JOHH PARES DAVIS

Attorney at Law -
705 Standard 011 Building )
3an Francisco, California B
Telephone DOuglas 1510 F"LED
Attorney for certaln defendants wmeeeWolock and. ___Min
JUL 1-1940
WALTER E.HALIHE,
CLERK.

IN THE WORTHERN DIVISION OF THE UNITED STATES DISTRICT COURT
FOR THE WNORTHERN DISTRICT OF CALIFORNI A

UNITED STATRS OF AMERICA,
Plaintifr,

Ho, 4068-L

TE,

THE STATE OF CALIFORNIA, ot al,,

Defendants,

STIPULATION EXTENDING TINE

IT I3 HEREBY ATTFULATED by and between the plaintiff
and Bradley Mining Company, Estelle R, Davis and Ruth de Fremery,
certaln of the defendants herein, theat said defendants may have

to and ineluding the 268th day of July, 1940, within which to file

an answer to plaintiffts complaint,

DATED: June 29, 1940,

Coan P I ponttf

orn8y ror Flalntifr,

afendants,




1 |JOHN PARES DAVIS = 1

Abt t La
a E'?{IEU{I.::E&:I-& -DIJ:. Building F i L—ED

" ‘San Franclseo, California Oclock and.. . Min..___.
JUN 15 1840 |
wm-TEH B. H-Auﬂul |
CLERK.

5 |
!
ﬂl |
ol
B

| Telephone DOuglas 1510

Attorney for certain defendanta

l
9 |IN THE NORTHERN DIVI&ON OF THE UWNITED STATES DLISTHICT COURT

10 FOR THE NORTHERN DISTRICT OF CALI FORNIA
11 [
‘& \UNITED STATES OF AMERICA, ;
| Pleintirff, )
15 } Hﬂi WEE*L
vs, )
14 )
o THE STATE OF CALI FORNIA, et al., ;
Defendanta, )
18 )
} 1
1?! '
18 STIPULATION EXTENDING TIME
10 |
o0 IT 18 HEREBY STIPULATED by and between the plaintiff

alianﬂ Bradley Mining Company, P, R, Bradley, Estelle R, Davis and
ot (Ruth de Fremsry, certain of the defendants hereln, that saild
;rdafanﬂantu may have to and ineluding the 29th day of June, 1940,

23

. lrdthi.n which to flle an answer to plalntiff's complalnt,

25 DATED: June 14, 1940,

26 I
28 av r Flaintl

20 Saekko A&m

30 Attorney for sald Defendants
31

i}
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18
19

21
23
23

25
26
a7
28
29
30
31
32

JOHN PARKS DAVIS (0}
Attorner at Law /
705 Standard 011 Bullding
8an Francisco, California

Talephone DOuglas 1510 v F I LED‘
Attorney for gertaln defendants e Woltck and. ... Minw.......

JUN 3= 1940
WALTER B.MALING,

I THE NORTHERN DLVISION OF THE UNITED STATES DISTRICT OOQURT
FOR THE WORTHERHE DISTRICT OF CALI FORHIA

UNITED STATES OF AMERICA,
Plaintiff,
V. NO. 40€8-L
THE STATE 0l GALLFMOKGRIA,; ot al.,

Defendanta,

B e e e e e e e il

STIPUIATION EXTENDING TIME

IT 128 HEREBY STIPULATED by and between the plalintiff
and Bradley Mining Company, P. H, Bradley, Estelle R, Davis gnd
futh de Fremery, certaln of the defendants herein, that sald
defendants may have to and including the 1&5th day of June, 1940,

within which to file an answer to plalntlff's complaint,

DATED: June 3, 1940,

AtEor r Plaintitr

Nor, Rotes Nt

ﬂ:hmaﬁr_fnr sald Defendants




UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF CALIFOHRITIA
NORTHERN DIVISION

NO. _s0GR

s

HOTIOCHE

e e e e e e

YOU ARE HEREBY NOTIFIED that on __ pew 27 19 a8

Judge BAKTIE 1. TEloH directed that

motions to 2ismisrs compleint, for a more dafinite stotement,
for a bill of perticulars snd to strike De and the sexe are denied

ivm the above entitled case,
= =
YOU ARE HEREBY NOTIFIED that on 19

a Final Judpment / Decree was entered by this office in the above
entitled case.
-o0o-
YOU ARE HEREBY NOTIFIED that on 19

a NOTICE OF AFPEAL was filed by

in the above entitled case.

Jacramento, California,

kay 22nd » 1940 .




District Cmrt of the United States

MNORTHERN DISTRICT OF CALIFORMNIA
SoUuTHERN DasioN

AT A BTATED TEEM of the Bouthern Division of the United States District Court for the Northesn
Digtriet of California, held at the Court Room thereof, in the City and County of San Francisco,
on___ Tuesday . _,the __2lat __ dayof ____ _MBY __________in the year of our Lord

T: the Honorable MARTIN I. WELSH, District Judge

STATES OF AMERICA, i
Plaintif?e,

va. No. 4068
STATE OF CALIFORNIA, et al.,

Defendant. i

The motions of the defendants, William O, B. MacDonousgh,
William 0. B. MacDonough mas administrator with the will annexed of the
estate of Joseph M. MacDonough, deceased, Estelle R. Davis, Ruth de
Fremery and Bradley hkining Company to dlesmiss the complaint, for a
more definite statement, for a bill of partioulars and to strike hav-
ing been heretofore heard and submitted, belng now fully considerad,
it is Ordered that the motlons to dlsmiass the complaint, for a more
definite statement, for a bill of particulara and to strike be and the
sams are hsreby DENIED.

--l--ﬂlm.--i-

Flint:

There are several memos. in the file which I have filed as of
today. They should be docketed first, I am also enclosing the flle,
Mrs. Morgan, after a conference with the Judge, advises me that my
minute order advancing the session in Sacto should be amended by striking
therefrom any reference toc the advancement of cases. WIill you please

strike from my order all that appears subsequent to "June 3rd, 1940".
ol Chri
8
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JOHN PARKS DAVIS 4 {

706 Standard 0411 Building ",,ﬂ'
EEE gignuiatu, Gnliigigia .
alaphone: DOuglas
FILED
Attorney for Defendants,
Estelle R, Davis, Ruth de
Fremery, and Bradley Mining Co, MAY 21 1B9%
WALTER B, MALING, CLERA

)
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I Iﬁ-.;. uty Clark

IN THE NORTHERN DIVISION OF THE UNITED STATES DISTRICT COURT,
FOR THE NORTHERW DISTRICT OF CALIFORNIA

UNI® ED STATES OF AMERICA,
Plaintiff,
Civil No, 4068-L
va.
STATE OF CALIFORNIA, et al.,

Defendants

e S P e e i Wit i it St it

SUPPLEMENTAL MEMORANDUM OF POINTS AND AUTHORITIES OF
DEFENDANTS ESTELIE R, DAVIS, RUTH DE FREMERY, AND

BRADLEY MINING CO., IN ANSWER TO AUTHCRITIES SUBMITTED
WiTH LETTER OF UNLTED STATES ATTORNEY, DATED APRIL 20,1940

Thea government has recently filled an additional
memorandum of authoritles to support 1ts contention that the

; defense of laches 18 not appliecable to the soverelgn, In no
gase clted by the goveroment 12 the situation similar to that
at bar. The complaint alleges that the patent involved here

was applied for in 1858 mand granted early in 1860 to defendants!

Iprﬂﬂﬂﬂﬂﬂﬂﬂr, Blllings, - approximately elghty years prior to the
filing of thils sult, HNeo such lapsecef time appears in any of the
cases clted by the govermment,

Hor can the sweapling generalliszation that laches may not

be imputed to the soverelgn, be supported. The Supreme Court of

32 | the United States has held to the contrary in the case of United

I -l.llu
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| States ve, Diamond Cosl & GCoke Co,, 255 U,8, 383, 335, 65 L_FEd.660,

6635, in which an equitable actlon by the goverrment was brought to
cancel patents on the ground of fraud in order to avold the bar of
1imi tationa of the Act of March 3, 1891 - limiting the government
to 2ix years in sctions to anmul patents, The government arguned
in that case that the patent had been granted fravdulently. The
defendants raised the defense of lachesa in dilscovering fraud and
the government inslsted that laches could not be imputed to 1t, Om
this partieular point of law the Supreme Court stated, at page 663:

"Before testing the accuracy of the deductions
from the averred facts upon whieh these conclusions
ara necessarlly based, we dispose of a legal con-
tention of the United 8tates, that, in any event,
the propoaltionsa were wrongfully applied bDecauss,
under the gtatute, laches in discovering the fraud
eould not be imputed to the Unlted States., A4s the
statute in express terms deals with the rights of
the Unlted States, and bars them by the limitation
which 1t prescribes, and as that bar would bDe
aeffectlive unless the eguitable prineciple arising
from the fraud and its discovery be applied, 1t
must follow, slnece the doctrine of laches 1s an
inherent ingredient of the eguitable prineiple in
quastion, that the proposlition is wholly without
merit, because, on the one hand, 1t seelts to avold
the bar of the statute by Iinvelding the equitable
prineciple suspending ita operation, and, on the
other, rejects the fundamental prineiple upon
which the eguiteble deoctrine invoked can alone rest,”

The above rale was expressly approved in our NHinth Cir-
cult - United States vws, Smith (C.C.A. @ 1926) 14 P, (2Znd) 301,
Where government seeks e table rellef, it

18 gsubject to avery prinec & and rle of
E%“itf appllecable to the ;EEEEH ol privabe
cltlzena under like clrcumshances

Independent of the question of whether the defense of

laches may be ralsed agalnst the government Iln this case, 1t cannot

| be denied that the equitable prinelple of ebhorrence of stale

demands and the equitable defense of a bona flde purchaser

may be ralsed agalnst the government where, as here, 1t appeals to)
[

| a court of equity for rellef, The fact that the govermment may be

suing on behalf of Indlans makes no difference In this respect,
See Folk ve. United States (C.0.A, - 8) - 233 Fed, 177, where .
the United States sued, on behalf of the Creek Tribe of Indlans

HE'-
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to avold the enrollment, allotment and patent under which the
defendents were in poasession of certaln landa, The sourt held
that the United States and the Creek tribe were governed by

rules and principles of equity jurlsprudence applicable te like

rights and claims of indlividuals 1ln aslmilar circumatances. While |

| & mere delay, wlthout more, may not be a sulfflclent delense,

the court holds that the egitable defense of stale demands is

proper where the time elapsed la so great that witnesses must

necessarily have died or disappeared and that memory of cthers
have become dim wlth the passage of time,

"This 1s & sult in equity. In such a sult the claims
of the United States, or of the Creek Tribe, appeal
to the conaclence of the chancellor wilith the same,
btut wlith no greater or less, force than would those
of a private eltlzen, and, barring the effect of
mere delay, they are judlcable in a court of chan=-
cery, to whose jurlsdiction the state or nation or
trli submits them by every prineiple and rule of
eqalty applicable to the rights of private cltiszens
under like clrecumstances, State of lowa v. Carr,
191 Fed, 257, 266, 112 C.C,A, 477, 486; United
3tates v, Stinson, 197 U, 3, 200, 204, 205,
25 Sup, Ct, 426, 48 L, B4, Te4: ﬁnitad Statez v,
trolt Tlmber & Lumber Co,, 67 C,C,A, 1, 10, 131
Fed, 668, 677; United States v, Chicago, M, & 3t,
Pi R.Il- '-T-b.. {ﬂ't'ﬂi} 172 Fﬂd- E'r]., 2?5; United States
v, Chandler-Tunbar Water Fower Co,, 152 Fed, 25,
26, 27, 37, 38, 40, 41, Bl C.C,A, 221, 222, 223,
235, 234, 235, 237; Unlted States v, Stinson, 125
Fed, 907, 910, 60 C,C0,A, 615, 616; Herman on
Estoppel, pp. 676, 677; State of Michlgan v,
Jackson, ete, 16 C,C,A, 545, 351, 69 Fed. 118,
122; United States v, Californla & Oregon Land
Go,, 148 U,8, &1, 41, 15 Sup, Ct, 458, 37 L, Ed,
z654: Carr v, United States, 908 U, 8, 433, 438,
25 L,Bd, 209; Walker v, United States (C.C.)
139 Fed, 409, 411, 412, 413,

"The United States has no pecuniary interest
in this litigation. The only pecunlary or prop-
arty interest or equity in the plalntliffs 1s that
of the Creelk Tribe, and as the stream cannot rlse
higher than its source the eguitiea of the Unlted
3tates are no greater and no leas than thoae of
the tribe, United States v, Beebe, 127 U,3, 338,
346, 8 Bup, Ct, 1083, 32 L, E4, 12l1; French
Republle v, Saratoga ?1nh{ Co., 191 U3, 427,
438, 24 Sup, Ct, 145, 48 L, Ed, £247; State of
Iowa v, Carr, 191 Fed, 257, 265, 266, 112 C,.C.A,
477, 4B5, 4B6; Unlted States v, Detrolt Timber
& Lbr, Co,, 131 Fed, 868, 678, 67 C,.C.A, 1, 11;
La Clair v, United States (C. C.) 184 Fed, 128,
125,136; Mountain Copper Co, v, United States,

-r.E--
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142 Fed, 625, 629, 73 C.C.A, 621, 625; Chesapeake
& Delaware ﬂunal Co. v, United Jtatea, 225 Fed,
ag6, 920, 930, 139 C.C.A, 406, 409, 41@, L,R.ﬁ.
lﬁlEE, ?34. Evan whsre aquitiaa ara equal the
defendant prevalls, It 1s only when the case of
the complainant appeals to the consclence of the
chancellor with the greater force that he willl
interfere to grant rellef, and in equlty no one
may succegsfully deny to the damsge of another
the truth of statements by which he has purpose-
ly or ecarelessly induced another te so change
hisa situation that the asaertion of the truth
will irreparably or serlously injure him, Hemmer
v, United States, 204 Fed, go8, 902, 123 C,C0.A.
194, 198; Town of 3t. Jnhnﬂburg Ve Earrill, 55
Vi, 1ﬁﬂ, 166; 2 Pumaru 's Equlty Juris, p. 739;
Illinolis Truat & dav, ank thr of ﬂrk&nana
City, 76 Fed, 2T1, 293, 22 C.0.4A, 171, 193,

24 LK,A, 518; Paxson v, Erown, 61 Ped, 874, 881,
10 0. G.ﬁ. 155, 142: Union Pano. Co, V.
Chicago, R, I, & P, Ry. En., 51 ud. 09, 326,
=27, 2 €.C.A, 174, 191, 1s2."

O EEEEE

"Between the maldng of these rolls from 1880
to 1902 and the commencement of this sult a
great change in the value of the land, from a
few dollars to many thousands of dollars, has
osecurred, witnesaes who knew the facts 16 to
20 years g0 MUsL Necessarily nave died or

dlsappeared, the memory ol others has been
Hﬁ%’?ﬁﬁ"ﬁﬁa ass ol time, and this tribe
T rat presents IEB a%nIE that Ifs rolLlE were

a ent alter all these events, more
1% vears alter 1ta last roll was made, and more
tPhan 1 years after the final roll ol Ghe Dawes
Cormlssion became & public record, 1he equities
of the ¢ lainants fall to & Bﬂi to the con-
sclence cg this court with ﬁf%& Tent Torce to
Thnduce 1t Lo eppoint & receiver for the opert
in the p-r}ﬂﬂﬁﬂi on_of the delendants, or E
sustein the appointment or Lthe unjunctlion al-
Teady 8, _Tne Eruu?”Iﬁ”EEla cage Ls neither
gleal’ Nor cOonvinc nor satlisfecto

8 pro & a e plaln a 1 ately
recover.

Dufansa that a§51E1 abhors stale claims
ralse n bar ageing overnmen
81 it seens ﬂﬂuiEIEIE raIIaF

Irreapectlive of laches or the statute of limitationa

there is a well-deflned equ itable rule that a court of equlty
will not entertain a eclalm so stale as to be not ecapable of
satisfactory proof and this equitable doctrine applies te all

sultors, including the govermment.

h"ﬁ



See United States va. Beebeg,(C.C., E.D, Ark)
17 Fed, 36 (effiTmed ﬂ.ﬂ. vs., Besbe,
1g7 U.8, 338, %2 L, Ed, 121, 125)
The above case is 80 clearly determinative of the case at bar
'and &0 apt in its opinion as applied to the facta of the instant
enge, which are disclosed in the complaint, that the opinion is

set out at some length: (17 Fed, at p, 37)
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"The demurrer raises, for the first time in a
federal court, the important mestion whether any
lapse of time will conatlitute 2 bar, or a sufficient
defense, te a ault in equity, brought in the name
of the ﬁhitad States,

“Thies suit is brought to cancel and set aside
certain land patents executed by the United 3tates,
on the ground that the same were obteained by fraud,
The patents attacked as fraudulent were lssued
about 45 years before the filing of the bill, and
many of the alleged matters of fect, concerning
which it would be necessary to take proofs, in
order to determine the question of fraud, trans-
pired more than 60 years before the filing of the
till, as appears from 1ts sllegations.”

iRty s

"A court of equity cannot contemplate with any
degree of favor the propositlion that this land
shall, at this late day, be declared a part of
the publlie domain, or granted to claimants who
heve =20 long slept upon thelr rights, It must,
however, be conceded that, as a general rule,
the United States 1s not bound by any statute
of limitations not lmposed by congress, or
chargeable with laches.

"The following cases, clted by counsel for
plaintiff, abundantly support thlis general doc-
trine: U, 3, v, Eirkpatrick, 9 Wheat, 720;
Gibeon v, Chouteau, 135 Wall, 92; Gaussen v,
v,8, 97 U, 8, 584; U, 8, v, Thompson, 98 U, 8,

"These are all, 1t is true, sotions at
common law, tut the same doctrine must, no
doubt, prevell in equity, where the statute
of limitation 18 sought to be interposed in
analogy to a llike limitation at law. Unless,
therefore, this d §E§E§ can be supported upon
some prineclple uf? prudence, separate and
distinet from any state atatute of limltations,
and from any considerations based elone upon
the laches of the public agenta of the govern-
ment, it must fail, however disastrous to the
rights of innocent parties, and however
inequitable the consequences may be.
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"We are thus brought to the consideration of
uestlion whether a lapse of tlme so great as
ford a clear presumption that all the wltneases
t¢ the transactlion in controverasy are dead, and all
proof loat or destroyed, will of itself constltute
a bar to a sult in equity, independently of any
statute of limitatlions, and wlthout regard to any
question of laches; or, in other words, should =&
court of equlty refuse to entertain a bill in
equity upon the sole ground that the lapase of
time has been so great as to make i1t impoassible
to ascertain the facts and apply the remedy, by
reasen of the death of the tnessea and the loas
or destruction of proofs? In EE i“ﬂEE%ntt the
doctrlne that a court of v not entertaln
A clalm 8o stele as Lo De not capable of satis-
f&ﬁin%ﬁ E;gnf.-muat stend as one appiicable alike
o & gultors; rests not %pnn any statube ol
TImitations, nor up%n EEE dootrine of laches alone,
B.Ifh the fact o Ac BE_HH H_’EE'EEJ"
resats ravier upon & B0una a pufed -‘:.uu:'i;
should ever entertain & controversy after Ghe
rava EE n: time hav;lgsstrurag the & d:gna n:::nrn-
LT LY Ca On Lo anawear a o
or Traud cngn.t,ad_iﬂ%rhmcﬂatnra, or Gthose th.i"%g]_:
or under whom he clalms, more than 4U years belore
the commencement 'ﬂf the M‘Et nead not Elﬁﬂ;ﬂ thea
EEBEHI_ EEI Ear ﬂ-! EEE' aEaku. & 0 mLGatLlons or e
Taches of the nump"_'lﬂ.l.nan t: 1t 18 en ne
alleges that the clalm 1 stale; and ilnalsta 8 bhat
by reason of the lo EE delay 1n'hriqglgg_uu,t Ehe
tnes t ve d th
rangactlon are a 0 compe m to sutmit
his rights to aﬂjuﬂinatinn under such clrcumstancea
would be athorrent to the prineclples of sgulty,
not becaunse of any atatutory bar or any laches
mersly, but because the great lapse of time is
evidence agalnst the compleinant and in favor of
the defendant, and because 1t 1z contrary to
equity and good consclence that any person should
be brought into court to answer for a fraud
alleged to have been committed by othera before
he was born, and so long ago as to make 1t
imposasible for him to find living wltnesses who
have parsonal knowledge of the facts. Under such

clrcumstances a court of egult uuégt to presume
thaet the persons who were cognigant of the lacts

eould, 11 Tiﬂ%l ggglain them 8o as to disprove

Ehe charpge o aud ,
"It 15 well settled that possession of land

for a lo Tiod ol time will ralse A presumption

of a grang wEEEE Will be enforced as BERAINSt EE
overnment, |Bayor v, Horner, COWD. IEE Jeckson ¥,
Enﬂaii 10 Johna, 380; Lewls v, San Antonlc, 7 Tex.,
S04 3 5 Starkie, 1221; 2 Whart. Ev, pp. 1348; Roe v,
Iraland 11 East, EﬂD ) and if & grant 13 to be
rasumad by reason af the lapse u% tlme, when Ghers
Ea To other eyidence of & grent except that afTorded

1o osBession, Lt Woulc seem thnat on similar

{D 8 &/ Va ol & an e 8 OWEH TO
have an ac axecute under whiec PRI
on has been or an equally long perloed o 8,
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should be presumed The authorities support the
oposlblon bhat lapse of Cime may be & good
Eafanan in e I’Li;é inEaEa%anﬁE nz ﬁ :Eaiuta
o ations ow & QooLring
rests not one upon laches: 2 olten put
upon one or &Ll ng The To ITaIInE Efgﬁﬁﬂifiﬁhmelz;
rab, bthaet courts of egulib the peace
of soclety and upon gr _fgu & po
discourage stale dsmands h¥ re inE Lo antartuin
them; second, that lapae o 0
ana%ﬁﬁ; EE raEaFEEE as E?iﬂﬂﬂﬂﬂ aIEut the stala
elalm egqual to that of credibie witnesses, and
which gg!n; d] saregarded, Would in & majorly of

G| Al Lar
DWIEE 1) ﬂi the

-facts have passed away; ] 088L018 Lo
ascartain 8 facts, ANd COUrts ol BEEIE] WLl ,

0N _Lhis ground, reiuse L0 Undercake such B CASK,

"Thus Mr, Juatice Story says:

"14 defense peculiar to courts of equity is
founded on the mere lapse of time and the stale-
neas of the eclalm, in casea where no statute of
limitations directly covers the came. In such
cases courts of equity act sometimes Dy analogy
to the law, and sometimes act upon thelr own
inherent doctrine of dlsgouraglng, for the peace
of soclety, antlguated demanda, by refuaslng to
interfere when there has been gross laches in
prosecuting rights, or long and unreasonable
acqulescence 1ln tha assertlion of adverse rights.!
2 story, Eg. 1520,"

At page 40, 1t is sald:

"In Brown v, Co. of Buena Vista, 95 U,3, 161,
the same doctrine is expreased in these words:

"1The lapse of time carrleas with it the
memory and lilfe of witnessea, the munimentas of
avidence, and other means of proef, The rule
which gives 1t the effect prescribed ia neceasary
to the peace, repose, and welfare of soclety.

A departure from 1t would open an inlet to the
evila intended to be excluded,'!

== RS -

"In Wilson v, Anthony, 19 Ark, 16, clted with
approval by the supreme court of the United States
in Sullivan v, Railroad Co, 94 U5, 811, the
doctrine is well stated thus:

"1The chancellor rafuaaa t¢ interfersa, aftar

an unreasonable lapse a uunaIEaraEInna

of public policy, and from T ¥ doing
entire Justlce when the origilnal transac iﬂns nave

?aa:m? obsgured by time, and the evidence may be
ost,

#eeu8"Hynerous other authorities might be
clted to the same effect, btut these are sufflclent,

-



[}
=]

i1
13
13
14
16
18
17
18
19
20
21
22
23
24
20
26
ar
28
389

30

a1
22

O W -3 ;¢ thn B A W B

In view of theae authorities, and upon reason, I
hold it to be a general prineciple of equity that
lapsa of time may constitute a suffislent defenas,
aven in the absence of any statute of limitatliona,
and witheout necessary reference to any qaestlon
of laches, 3Such being the law, it is slear that
lapas of time mavy G elan afenge to a

ault instltuted in bthe name of the government,

"1t 15 wall settled that when the United
Statesa Decomes a £y to a sulft In the courts,
and voluncaril EUE%IEH 1ta rl :Ea Eu ]EEEEE&E
%aﬁ%ﬁﬁ!nnﬁzun; }E %3 ?EEEE EE Eia same Er ne E as

at govern in uals, an ] ates

voluntarily appears in a court ol justice, it at
Ehe same Eime voluntarily submits bo the 1aw, and

places itself upon an equality with other litiganta,
E 5, vV, Foasatht, 2L How,450; ¥Ea FTg;H RcoepEances,
T Wall. 675; U,3, v, Darker, 1C Wheat, .

On page 41, it 1s 3ald:

"See, also, BPurgank v, Fay, 65 N, ¥, 62;
Osborne v, Bank of U, 8, © Wheat, 870; U, S, v,
Magdaniel, 7 Pat, 1; Brent v, Bank of Washington,
10 Pet, 615, In the latbter case the court
declares that there 1s no reason why the United
Statea should be exempted from a fundamental
rule of equity subject to which its courts ad-
mini ster thelir remedy, and it is sald: '"Thua
gompalled to come Into eguity for a remedy to
anforee a legal right, the Unlted Statea mumat
come as other sultors, seeking, in the adminis-
tration of the law of equlity, rellef,! etec,.

"The same doctrine was lald down in strong
language by Attorney CGeneral Black in Reaide's
Case, @ Op, Atty. Gen, 204, and also in the case
of People v, Clarke, 10 Barb, 120. In the
latter oage, which was a Bill Instituted by the
attorney general of Few Tork to cancel certaln
patents granted before the revolutlon, the court
gald:

"1If the guestions in this case may be deemed
to belong to a court of equity, I cammot persuade
mysalf that they are, therefore, never to be put
at rest by lapse of time, It would be an alarm-
ing doetrine to hold that every man in the state
who holds any land under a grant before the revol-
utlon may be turned ocut of poassesslon by the
plaintiffa, if a king was cheated who, one or
two hundred years since, made the grant,"

# A %% #

It 1ia aald on page 42:

“The demurrer to the bill is sustained; and,
mnless the complainant asks leave to amend, thare
will Ea a decree for respondents, dlsmlesling the
bill.
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In affirming the decision of the lower court sustalning
the demurrer to the complalnt of the govermment, the Supreme Court
of the United States stated at page 125 (32L, Ed,):

"These principles, so far as they relate to
general Statutea of Limltation, the laches of a
party, and the lapase of time, have been rendered
familiar to the le mind by the oft-repeated
enunclation and enforcement of them in the decia-
iong of this sourt, According to thease decisions,
sourts of egulty ln general recognlze and glve
effect to the Statute of Limitations as a defense
te an egquitsble right, when at law 1t would have
been properly pleaded as a bar to a legal right,
They refuse to interfers to glve relief when theras
has besn gross negligence in prosecuting a claim,
or where the lapse of time has been sc long as to
afford a clear presumption that the wlitnesses to
the origlnal transactlon are déaasd, and the other
means of proof have diasappeared,

The case of United 3tates wvs. Flint (1876, C.C.Cal.) Fed,

Cas, Ho., 15121, involved sults in equity by the United States to

‘vacate patents lssued upon conflrmed Mexican land grants upon the

ﬁ;grﬁunﬂ that such patents were frauwdulently obtained, In sustalning
1 |

‘the demurrer to the bllls, the court sald (25 Fed, Cas, No, 1113):

"But 1f we admit that the attorney-general ia
authorized te direct the institution of a sult 1like
the present, in the name of the United States, and
that the district attorney has been thus directed,
hia power in this respect muast be exercised, in
subordination to those m™ales of procedure and thoae
prineiples of o ty which govern private litigants
seakl to avold a previous judgment agalnat them,
The United States, by virtue of thelr sovereipm
character, may clalm exemption from legal proceedings;
but when they enter the courts of the country as a
litigant they walve this exemption, and stand on
the same footing with private individuals, Unless
otherwlse provided by statute, the same rules as
to the admiassibility of evlidence are then applied
to them; the same strictness as to mobtloneg and ap-
peals 1ia enforced; they must move for a new trial
or take an appeal within the same time and in like
manner, and they are egually bound to act upon
evidence within their reach. And, when they go
into a court of equlty, they must equally present
& case by allegation and proof entltling them to
equlitable rellef,

"AlE , on grounds of wise publie polley,
no statute of limitatlons rune against the Unlted
3tates, and no lachea in bringing a mult can be
imputed to them, yet the faclllty with which the
truth could orliglnally have been shown by them 1f
diffTerent irom the g made; the changed

-g‘-



| condltlion of the partias anﬁ of the property from
f apsaa of ne, the diffle [rom thls cause
" of meeting objections whleh mlgl pernapg, 4

ha T have Deen read

B 5] acree, are alamentsa
be considersed Dy the court In debermining whoe |
It Be aquitahIirtﬂ grent the relilef prayed, AlI_ -
the attendant clreumstances of sapch cASA WLLll De

welghed, that no wro be done to Lhe cltlizen,

fhuugh tha Eav!rnmant & the aultor aEainat bim, "

Sea an analogona situnation when the State, as a sover-
i oign, was barred from eguitable rellef, in State of Iowa vs, Carr, |
| (1911 ¢,C.A. B), 191 Fed, 257, where an sction was brought to quiet

o S < + T SN« T~ . IO - S - I - B o

J title to land formed by avilslion in the bed of the Hissouri Rivar.'

il |Tha atate of lowa intervened in the action, Under the facts of
13

[
o

the case the State's rights to the land, 1 any, would have |

13 | agcorued in 1877, at 1t did nothing to assert such right until
14

1504, The court held, therefore, that the State was sq itably |
15 | estopped from maintaining ita clalms, and stated at page 265:

18 "on Mareh 2, 1907, upon the application of the
Attorney General of the atate, the court permitted

17 it to intervene, and thereupon 1t voluntarily
filed ita petition of intervention in which

18 it alleged that it was the owner of tha land here
in controversy by virtus of its ownership of the |
1ﬂ| allasged island and of ita part of the abandonsd
river bed, It was then almost 30 years after its |
3ﬂ| slaim to any of this land flrst arcase, and 1f it
had been a private party its silence, acqulascencs,
a1 | and laches would undoubtedly have satopped it from |
| asserting any cleim to this land against these
22 plaintiffs, Counssl for the appellants, however, I
I invoke the general rule that nelther by the atatute
23 of limitations, nor by laches, does mere delay bar
' the soverselignty from malntalning its rights or
24 from sustaining a sult to enforece them, TUnited ,
| States v, Insley,130 U, 8, 263, 266, 9 Sup, Ct,
256 485, 32 L, Ed, 968: United 3tates v, Besbs, 127
U, 8, 338, 344, 8 Suwp, Ct, 1083, 32 L, E4, 121;
26 Unitad States v, Winona & 3t, P, R, R, Co., 67 Fed,
, 968, 971, 15 ¢, €, A, 117, 119; United States v,
27 Dnllna Hilitary Road Co,, 140 U 3. 509, 632,
11 Sup, Ct, 9688, 35 L, Bd, 560; City uf Pella Ve ,
28 Scholte, 24 Iowa, Eﬂﬂ, g5 Am, Dnu. 729: Davies v, I
Huebner, 45 Iowa, 574, 577; Hanatt Ve ﬁtarr, T2
29 Towa, 677, 34 N, W, WE&. Thag also contend that
avaery soverelgnty ls exempted from the rule of
0 eqiitabls eatoppel,
a1 "But the great weight of authority, the strong-
| ar reasona and the settlad rule upon this subjeet |
B2 in the eourts of the United States, is that, while I

mere delay does not, either by limitation or laches,

—r .



af 1taelf constituta a bar to sults and eclaimas of a
state or of the United Statea, yet, when a sover-
elmty submits Ltself to the uriEéIuEIun of a court

"The eguitsble claims of & state or of the
United Statea appeal to the conscLence of &
! chancellor wiLbth the same, Dub ;I%E no Eﬁzafar
or less lorce than would those ¢of an individual
under llke circunstances, uUnlLbed otates v, obingon,
. D4 0, 204, 20B, 25 Sup, Ct, 426, 49 L, Ed,
724; United Statea v, Detroit Timber & ILumber Co,.,
67T C, G, A, 1, 10, 131 Fed, 668, 677; Unlted
' States v, Chicago, M, & 3t, P, Ry, Ceo, (C. C.)
172 PFed, 271, 275; United States v, Chandler-

v o =2 ¢ A = A W -

10 Dunbar Water Power Co., 152 Fed, 25, 26, E2Y, 37,
38, 40, 41, 81 C, C, A, 221, 282, 223, 258, 234,
11 236, 257; United States v, ét.inuun, 125 Fed,
907, 910, 60 &, C. A, 8615, 616; Herman on Estop-
13 pel, pp. 676, 677; State of Michigan v. Jackson,
L, 8, R, Co,, 16 C. C, A, 345, 351, 69 Fed. 116,
13 1822; State v, Flint & P, M, R, Co,, B89 Mich, 481,
51 . W, 103, 106; United States v. Californla %
14 Oregon Land Co,, 148 U, 3, 31, 41, 13 Sup, Ct,
458, 37 L, Ed, 354; Carr v, United States, 98
15 U, 8, 433, 438, 256 L, Ed, 209; United Statea v,
- Walker (C, C.) 132 Fed, 409, 411, 412, 413;

United States v, Willamette Valley & C, M, Wagon
Road Co, (C, C,) 55 Fed, 711, T17; Attorney

17 General v, Central Railway Co,, 68 N, J, Eq 198,
55 Atl, 348."

= It 18 obvious that after a lepse of approximately elghty

20 vears - over three guarters of a century - there are no living

81 witnessea who can testlfy with any degree of gertalnty as to the

22; facts surrounding the issuance of the patent in 1860, In fact,
23 |
24
35
26

27 |

from the above cases, it may be presumed that all such witneasses
are dead, and that pertinent evidence has been loat or destroyed,
Farthermore, the record in the case at bar shows that Blllings,
who obtained the patent, 1s dead, as the government had an
administrator of his estate appointed for service of complalint |

EBi and for the purpose of taking a default, The Court may take

20 judicial notice of the record In that respect, Under the ¢lr-

30 sumstancesa, 1t 1s submltted, irrespective of the defenses of

a1 limitations and laches, that the govermnment in seeling through thia

28 gourt of egulty to cancel a patent lssued spproximately elghty

yeara ago, is barred in good conaclence from reliaf,

= 11 =
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10
11

12
13
14
15
16
17
18
19 |

3“: any matters that would affect thelr tltle,

a7 |
28
29
30
31
32

|

Bill in aguitr, even when brought
overnment, is subject to equltacle
ense that title has passed Lo bona

fide purchasers for value, without
ﬂﬂt".ﬂ-ﬂi

The complaint shows on its face the lssuance of a
patent to Blllings, one of the defendents' predecessors, in
Fabruary, 1860, Furthermore, the complaint ln detall sets out
numerous conveyances of the patented property subsequent to that
date, FRuddock, of whom two of these defendants are the heldra,

is shown to have acqulred--subsegient to varlous conveyances--a

' deed to the property in December, 1919, approximately sixty

years after the patent was issued to Billings., The complaint
does not show that there was any defined Indian Reservation or
any land set aside by Treaty with any Indlans. Ruddeck, in 1819,
cannot posalbly be conaldered to have had knowledge sixty years
later as to whether Indisns, if any, were occupying any portion
of the land in 1860, at the time the patent was lassued,

It is therefore submitted that under the doectrine of
the Beebe case and other authorities hereln clted, that the fore- |
going conveyances were bona fide and for value, wlthout notice of |

Under such circumstances 1t is submlitted that in all
good conscience, no equlitable rellef should be granted herein,
even though the suit is filed in the name of the United States,

See - United Statea va, Stinson (1804) 187 U, 8, 200,

= 49 L, Ed. 724, (affimming a declsion of
the Seventh Circuit (126 Fed, 907)).
Here the United States sued to cancel patenta of land 1asued to
preemptors on the ground that the entries were fraudulent, Final
proof had been made forty years prior to the comnencement of the
suit, The court dismissed the bill to set aslde the patent,
The court stated:
"Wnile the government, like an individual, may

maintain any appropriate mection to set aside its
granta and recover property of which 1t has been
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18
19

al
22
23
24
256
26
27
28
20
30
a1
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defrauded, and while laches or limitatlen do not
of themselves constitute a distinet defense asm
againat it, yet certaln propostlionsa in respect
to such an actlon have been fully established,
First, the respect due to a patent,--the

Taw have been cobserved before a 1ssue e
Immense lmportance and necessiby ol Ehe stabllity
ol Eliles depending upon these officlial instru-
ments demend that sults to set aalde and

Them should De sustained only when the allegations
on Which This 1a attempted are cleariy stated and
Tully sustalned b ool, MHAxwell Land-urant

Gase (Unlited States v, maxwell Land-Grant Co,.),

121 U, 8, 325, % L, Ed, 94%, T Bup,. Ct, Rep. 1l015;
Colorade Corl & I, Co. v, United States, 125 U, B3,
307, 31 L, B4, 182, 8 8up, Ct. Rep. 131l; United
Stetes v. San Jecinto Tin Ceo, 126 U, 3, 273, 31

L, Bd, 747, 8 Sup. Ct, Rep. 850; United States v,
Des Hoines Nav, & R. Co. 142 U, 3, 510, 35 L, Ed,
1099, 12 Sup, Ct, FHep, 308; United States v. Budd,
144 ﬁ. 8, 154, 36 L, E4, ZB4, 12 Sup, Ct, Rep,

575; United States v, American Bell Teleph, Co,

167 U, 8, 224, 42 L, Ed, 144, 17 Sup, Ct, Hep. 809,

"Second, The govermment is subjected to
the same ™iles respecting the burden of proof,
the quantlity and charscter of evidence, the presum-
ptiona of law and fact, that attend the prosecution
of & 1like actlion by an individual, 'It should be
well understood that only that eclass of evidence
whlch commands respect, and that smount of 1t
which produces eon¥letion, shall malke such an
attempt successful,' HMaxwell Land Grant Case
(United States v. liaxwell Land-Grant Co.), 121 U.B,
325, 381, 30 L, E4, 949, 959, T Sup. Ct, Rep. 1015;
United States v, Iron Silver Kining Co, 128 U, 8,
673, 677, 32 L, B4, 571, 573, 9 Sup, Ct. Rep, 195;
United States v, Des Moines Mav, & R, Co, 142 U,S,
Elg. 541, 36 L, kK4, 1099, 1108, 12 Sup, Ot. Rep,
o088,

"Third, It 1s a good defense to an action
to set aside a paE&nE iﬁ t the tifle has paaaiﬁ
na

a o

) e purchaser, Tor value, WlLHOOoub
notice, And, generally speaking, eguiby wilil not
slmply consider ) uaatfnn iﬁgfﬁiﬁ the Eitle
haa been Iraudulentiy obtalned Irom Lo

aln Ol & govern-
ment, but also wil protect ﬂlﬂ’%ﬁﬁ
Inferests of innocent partles, e ateaa v,
Purilngten & W, niver ﬁ. Co, 28 U, 3, 334, 342,
25 L, E4d, 188, 200. Colerado Coml & I, Co. ¥.
United 3States, 123 U, 8, 307, 313, 31 L. Ed. 182,
185, 8 Sup, Ct, Rep, 131,--& case in which, a8
here, sult waa brought to set aside land patents
on the ground that they had been obtained by
fraud, and in which wa sald:

"'But it is not such & fraud as prevents
the pasaing of the legal tltle by the patents,
It follows that, to a blll in eqgulty to ecancel

the patents upon thess grounds alone, the dafense

- I8 e



of a bona fide purchaser for wvalue, without notlice
fa perfect,! United otatea v, Harsnall Sliver Ein,
Go, 120 U, 8, 679, 589, 32 L, B4, 734, 738, 9 Sup,
Ct, Rep, 343; United 3tates v, Callifornia % 0,Iand
cﬂ-; 145 Ul El Ell il] E.? L-I Edl 35'*, EE'Q, 15 Eu-PI
Ct. Rep. 458; United 3tates v, Winone % St. P. R.
co, 1656 U, 8, 463, 479, 41 L, B4, 789, 796, 17

Sap. Ct. Bep. 388."%

Jee also - United States va., Detrolt Timber & Lumber
Co. (1904 C.0.A, 8) 151 Fed, GO

This 13 a sult in egulty to avold certaln taxes on the ground of
fraud, In holding that the United States was not entitled to

0 W =3 @ o@n  A By e

. relief the court said { Sanborn, J,) at page &77:

10 "Finally, this 1s a sult in equity. The
equitable clalms of the United States appeal to
i1 the consclence of & chancelleor with the same, but
with no greater or lesa, forece than would those
13 of an individual in llke elrcumstanceas, Bona
fide purchasera are the eapeclal favoritesz of
15 courts of eguity. In Boone v, Chiles, 10 Fet,
177, 209, 9 L, Bd, 388, Mr, Justice Baldwin, in
14 delivering the opinion of the Supreme Court, said:
16 "tA court of eguity can act only on the
conaclence of a party, If he has done nothing
16 that taints it, no demend can attach upon it =e
ag to give any jurisdiction. Sugd, Vend, T22,
17 Strong as a plaintiff's equity may be, 1t can in
no case be stronger than that of & purchaser who
18 has put himself in peril purchasing a title
and paving & valuable consideration wlthout notlee
19 of any defect in it or adverse claim to it; and
when, in addition, he shows a legal tltle from
20 one selsed and poasgsessed of the property purchaased,
. he has a right to demand protection and relief
21 (9 Ves, 30=-34), which & court of equity imparts
liberally.""
22
a5 The above case was affirmed in United States vs.
g4 Detroit Timber & Lumber Co. (1906) 200 U, 8, 321, 50 L, E4, 499
25 The foregoing doctrine has been appreved in our own
aﬁfﬂinhh Clreuit,
am See - United Stetes va, Clark (1905 C,.0.4A, 9) 138 Fed,
Estﬂﬂé. This was a sult by the United States for a decree annulling
agﬁfﬂ? fraud elghty-twe timber lande patents in Montena and the

Eﬂ}dﬂfﬂu:n of innocent purchaser for value was susatained, The

Ei-nﬂurh atated at page 299:

Ezl "The numerous cases which hold that the receiver's
fina)l receipt is but prima faclie evidence of the

= 1d =
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a1
| ¢n the other hand, 1f the Indians named in the complalnt are

&2
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right of the emtryman to a patent, and that until
the patent is lssuad the power is vested in the
Land Department to set aside the receipt and
cancal the entry it evidences, for frand or arror,
after notlece to the partiea ln interest, and in
thls way take away eaven from an innoecent purchaser
for value this prima facle evidence of tltle, do
not at all support the proposltion that this may
be done by a court of equity, as against such
immoeent purchaser for wvaelue, after the Land Deépart-
ment, inatead of avolding, has confirmed the prima
Tacle evidence ol titlie Tssulng the government
Egtant, and thus vesting the innoecent Eﬁldﬁr of

e agiitable title with the legal title aa well,
In the first place, it would not be sguitable teo do
80, An lnnocent purchaser for value of an equitable
title may always fortify that title by acquiring
the legal title, and, when he does an, it 1s a
gomplete answer in a court uf equlty to one who
asserts only a prior equity.”

& # 2 84 &

"As a matter of course, when the government comes
as & sultor into a court of equity, ita claims
appeéal to the chancellor with no greater forge
than do those of an indlividual under like ecircum-
stances, No case has been cited which sustains
the proposlitlion of the complainant now under
discusslon, and we will not be the firat to
announce it, On the c¢ontrary, the precise point
here made was presented to the Clreult Court of
Appeals for the Elghth Clreult, in the case of
United States v, Detrolt Timber &Lumber Company,
131 Fed, 668, and, in a well-considered opliniocn,
was there da¢1duﬂ against the contention of the
government, "

Conalderstion of Government's Posltion

The complalint in the case at bar does not allege that
any of the Indiens purportedly occupying a portion of the land
involved at the time this sult was filed were occeupying the land
at the time the patent was lssued, 1If they are the original
occupanta, or if they are heiras or successors in intereat of the
original oceupants (assuming an original oceupancy) and assuming
that mere occeupaney could ereste transmittable rights, the cose
would necessarily be one where the Govermment was sulng on behalf
of third partiesa and therefore, as we have seen, all equltable
defenses, lneluding lachea and limlitations, would apply to it,

= 15 =
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neither original ocoupants, or their heirs or succesaocrs in
interest but are slmply onea whose occupancy commenced subsequent
to the patent and after abandonment or termination of the
possession and rights of the occupanta at the time of patent,
thelr rights must fundamentally be based upon a contention that
the land was open public land of the United Statea (because of a
reversion of title) at the time their ogoupancy commenced,
Therefore, as against the patentee in thls case, the Govermnment I
would necessarily be sulng in lts soverelgn capacity te restore |
the land to the publle domain, In its complaint the Government
prays that "it be declared and adjudged that this plaintiff 1is

the owner of all of sald premises in fee almple subject to the '
rights of said Indians # # # " so that it is obviously a suit to
establish the Government's right in the land, If the Government
is successful the lands will be restored to the publiec domaln

even though possibly subject to Indian ceccupancy, and if the
Indians subssguently abandon the land the Government would then

be free to dispose of the land to othera, The Act of Congress

of March 3, 1891 (Chap. 581, p. 8; 26 Stats., at Large, 1005 at
109¢; U,8,0,4,, Title 43, pp. 1166), provides that the Government
must sue within five years after the effective date of the Act

to anmul patents theretofore granted, cotherwise its right to do so

| 13 barred,

Considering the facta of this case, it is obvicus that
1f the Government 1ls suing in its sovereign and governmental
capacity, i1ts right to annul this patent is barred by the provis-
ions of the Act of March 3, 1891 (U, 8, v, Cramer, infra) and has
been barred for the last forty-four yearas, If the Government i=s
suing on behalf of third persons and not in ite govermmental
capacity the action is barred by laches and the stetutes of
limitations of the 3tate of Callifornia, whlich are applicable in

guch case, We have, of course, shown that nc matter in what

o Tl
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capacity the Government is suing, both the lapse of time of

| eighty years whiech has ccourred since the patent was issued and |

the equlitable defense of bona fide purchaser wlthout notlce for

valus constltute perfectdefenses as far as these defendants are

| concerned, The Government, in order to avold the horna of this

Eﬂl

29

dilemma, argues that it is suing "in the public interest in behalr
of 1ts wards the Indians" and for that reason it 1s neither suing
in & governmental capaclty so as to be subject to the limitationa
of thé Act of March 5, 1891, nor suing on behalf of third persons
g0 a3 to be subject to the doectrine of laches and State statutes
of limitations,

It is sutmitted that the Government cannot "have its
cake and eat i1t too"--1t cammot shed its governmental character
to avold the Federal stetute of limitations and at the same time
be permlitted to retain sufficient soverelgn character to avold
the application of the equlitable defenae of leches or the pro-
visions ol the Callfornla stetutes of llmitatlons which would '
otherwise De applicable, |

The Government relies heavily on the case of United
States va, Cramer, 261 U, 8, 219, 67 L, Ed, 622. It must be noted
that in the Cramer case the guestlon of laches does not appear
nor was 1t ralsed as a defense, Therefore, neither the Cramer case
nor any other case clted by the Govermment stands for the proposi-
ticn that the Government may maintain an action such ma this by
disclaiming just enough soverelgn character to aveld the Federal
statute of limitations and at the same time retaining just
anonugh soverelgn character to relleve it from the effectsa of the
laches of 1tself and wards,

It should also be noted that nelither the defense of

30| stale demands nor the defense of bona fide purchaser, both of

3

az

'|

which are applicable in the present case, were ralsed or cunﬂidarﬂﬁ

in United States va, Cramer, Also; in the Cramer case, the

w0
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identical indians, on behalf of whom the Government was suing,
were ocoupying land at the time the patent was issued and were
also alive and cceupying the land at the time the sult was
instituted., There were, therefore, living witnessea who could
teatify as to the situation at the time the patent was ilasued,
In the case at bar, it appears from the record that the patentee,
BFillings, is dead and it does not appear from the complaint that
the Government ls suing on behalf of the same Indians whom it
allages were occupying the land at the time the patent was lasued,
It 12 a falr presumption in the case at bar that there are no
living witnesaes capable of testifying to the situation as it
axlasted elghty-one years ago,

Other cases clted in the Government's supplemental
memorandum dealing with laches, have, in the main, to do with
situations where land was allotted to Indiens and held in trust
by the United States for a period of twenty-five years during

which time taxes were 1llegally assessed, ete. None of these

I
18 | sases involved the Federal statute of limitations and mersly held

lﬂl
20
21
28
23

that as the Government was suing in a soverelgn capaclty as
trustes,lachea did not apply. These declsions obviously have no
applisation to the case at bar, In none of them doea the lapsa
of time approach even remotaly the lapse of eighty yveara in the

present casa, giving rise to presumptions as to loss of evidence,

24 1| death of witnesses, ete,

26 |

As we have shown, lrreapective of the defanse of laches,

26 | lapse of time itself may be an equitable defense under the doctrineg

E?l

28
29
40
31
o2

that equlity abhora stale demands, and this defense may be pglsed
agalnat the Govermnment in an equity case, no matter in what
gapacity it sues, Similarly as to the defense of bona fide
purchaser, Ng bDetter case could be soncelved for the application
of the time honorad equitable doatrine that equlty abhors atale
demands, A period of more than three-guarters of a century has

- 18 =



elapaed since the patent was ilssued, To sustain the Government's

contentlons would permit it, in prineciple, to attack its own
solemnly given granta even though centurles had elapsed since
the patent was lssued, Irrespective of the facts, this is a

situation where, in the words of People va. Clarke, 10 Barb, 120,

as gquoted in United States vs, Besebee, 17 Fed, %6 (aff'd, 127
U.8, 538), where on page 41, 17 Federal, it 1s sald:

"If the queationa in this cnse may be deemed to
belong to a court of equlty, I cannot persuade
myself that they are, therafore, naver to be put at
reat by lapse of time, It would be an alarming

D O 9~ & o s ot B B

10 dostrine to hold that every man in the state who
holds any land under a grant before the revelutlon

11 may be turned out of possesslon by the plaintiffs,
if a king was cheated who, one or two hundred

i3 years slnce, made the grant,”

13

The insquity of permltting the Government to force the
14 | defendants to trial in the case at bar--approximately elghty

15 | yeara after the issuance of the patent--is readily apparent,

18 .I It is respectfully submitted that the motion to dismiss

17 | be granted,

18 | ﬁﬂ P '

19 Attu?ﬁhr for sald defendants, oState
of California, et al,

20
21
22
23
24

25

26
a7 |
28
29

31
32 |
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HOWARD J. FINH,
BROBECK, PHLEGER & HARRISON,
Crocker Bullding,
San Francisco, Callifornla,
Telephone: SUtter 0666,
Attorneyas for Defendant
William O.B.Macdonough, ete.
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FILED
MAY 21 18%
WALEER By MALING, CLERE

Dmpnity Clark

IN THE UNITED STATES DISTRICT COURT FOR THE KORTHERN DISTRICT
OF CALIFORNIA, NORTHERN DIVISION.

UNITED STATES OF AMERICA,

Plaintiff,
No. 4068 L.
==
Cilvil.
THE STATE OF GELIFGRHIR’ et al.,

Defendanta.

B e e e g g o i g Vo

FURTEER MEVORAVIDUM TH SUPPORT
OF MOTION TO DISHISS

Wa have just bean served by the Government with a
further memorandun of Polintas and Authoritlies upon the ques-
tion of laches. As in 1ts original memorandum, the Govern-
ment falls to meet the issue.

It is quite true that the Government, when sulng

to assert 1ts own righta, la not subject to the defense of
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lachea. It was to remedy thla situation with reapsct to
land patents that Sectlon 1166 of Title 43 of tha U. 5.
Code, regquiring sult to set aslde a patent to be brought
within alx years, was enacted. The foregoing sectlon
appliess to sults brought by the Government to assert 1ts
own righta. Where the sult 1z not to assert the Govern-
ment's own rights, but to assert the rilghts of individuals,
the sectlion does not apply (Cramer v. United Statsa, 261 U.S.

219), but, by the same token, the doctrine of laches does
apply, (United States v, Des Hoinea Navigation & Rallway Co.
142 U. 5. 510; Unlted Statea w. Beebe, 127 U. 5. 338).

In Crameyr ¥. Unlted States, supra, the Court held that Sec-

tion 1186 was not applicable to a sult to vacate a patent to
alleged Indlan lands, for the reason that the sult was not
one to anforee the Govermaent'a own rights, but was one to
enforce the clalma and rights of third persons, namely,

the Indlans. It sald:

"The sult 1s not harrgd by the Act
of Mareh 5, 18%l1, c. 561, 8, 26 3tat. 10935,
1009, limiting the tilae within which sults
may be brought by the United States to annul
patents.

"Tha object of that statute 1s to ax-
tinguish any right the Jovernment may have
in the land which i1a the subject of the
patent, not to forsclose claima of third
partliea. Hers the purposs of the annulmant
was not to eatablish the right of the United
States to the lands, but to remove a ¢loud
apon the posseassory rights of 1ts warda. As
atated by thia Court in United States v,
Winona & 3t. Peter R.R.Co., 1656 U.3.483, 475,
the statute was passed in recognition of 'the
fact that when there are no adveras indlvidual
rights, and only the c¢laims of the Govermment
and of the present holder of the title to be
conaidered, it 1s fitting that a time should
come when no mere errors or lrregularitisa on
the mrt of the officera of the land dspartment
should be open for consideration’. After the
lapse of the statutory period, the m tent
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becomea concluslve agalnast the Govermment, but
not as egainat ¢lailms and rights of othera,
maraly becaunaa the relatlon of the Government
to them 1a such as to Justlfy or require 1ta
affirmative intervention."

Cramer v, United Btates, 261 U.3. 219, 233-4.

The holding in the foregolng case that a suit to
vacate a patent to glleged Indian lands 18 a sult to asszert
"the claima and rights of others" and "nmot to eatablish the
right of the United Statesa" 1s tantamount to a holding
that thea doetrline of laches ls applicabls.

"While 1t i3 undoubtedly true that when the
government ls the real party in iInterest,
and iz proceeding slaply to assert 1ts own
righta and recover ita own property, there
gan be no defense on the ground of laches
or limitation (United States v. Nashville,
Chat tanooga, eto., Hallway, 118 U.5. 120,
125 {6 Sup. Ct. 1006, %0 L. Ed. 81); United
States v. Inasley, 130 U.3. 283 (9 Sup.Ct.
485, 32 L.Bd.968),), yot it has also been
decided that where tha Unlted States la

& formal party, and the sult is brought

ts nams to enforce the righta of indivi-
duals, and no interest of the government 1a
involved, the defense of laches and limita-
tion will be sustalned as though the govern-
ment was out of the case, and the litigation
was carried on in name, as in fact, for tha
benefit of private partias.”

TUnited Etugﬂa v. Deag Molnes Harigatiﬂn
& L a‘ 142 U-E‘ p"
2 AT. Bo-y oo 308, 35 L.Ed.1099. °

The code section above clted was enacted to take
para of all suits to vacate patenta which were not subject
to the defense of laches by reason of their being brought
by the soverelpgn for 1ts own beneflt. The reault is that
suita by the Govermnment to wvacate patents are subjlect
slther to the defense of llmltatlions or to the defense of

lachas. If the sult 48 one to assert the Govermment's own
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righta, 1t 1s subject to the defense of limitationa. If
the ault is one to assert the rights of others, then 1t la
subject to the defenss of laches. Cramer v. Unlted Statesa,

supra, holds that a sult by the Unlted States to vacate a
patent to alleged Indlan lands 1a not subject to the defenas
of llultations for the reason that it 1s a sult to assert
"glaims and rights of others™. We subalt that it follows

that sauch a sault 1s subject to the defense of laches.

Dated: April 12, 1840.

Respectfully submitted,

SEFCR Léﬂﬂn:u---

Attornmeya for defendants
William 0. B. Macdonough, and
Willism O. B. Macdonough as
administrator, ate., sued here-
in as John Dos One.
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JOHN PARKS DAVIS
ATTORMEY AT Law
STAMDARD DIl BURLDING
AAH FRANCIBCS

M=y 8, 1340
Honorable Mertin I. Welsh
Post Office Bullding
Seventh & Mission,
Bzn Francisco, Californise
Desr Judge Welsht Re - United Etates of America, vs.

State of Californie, et zl.,
No, Civ-40E8-L

Pursuant to our correspondence, I asm enclosing
herewlth Supplemental Memorsndum in the above metter
in support of the motion to dismiss on behslf of de-

fendants Estelle R. Davis, Ruth deFremery and Bradley
Hining Co.

I am sending s copy of thils letter and s copy
of the authorities to Mr. Emmett J. Seawell, Asslstant
United Btates Attorney, Sscramento.

I regret that I have been delasved & 1little longer
than I expected when I wrote you on April 26, 1840, but
1t wag impogsible to complete the memorandum until today.

Respactfully,

Sﬁn@@w

JPD1EB
Enslaosures



JOHMN PARKS DAVIS
ATTORNEY AT Law
BTANDARD OIL BFILDIHG
BAS FRAHCIRGD

April £6, 1940

Honorsble Msrtin I. Welsh
United Btates District Judge

Post Office Bull
LUS anGelkS, CALIFOBWLIA

Dear Judge Welshs: Re United Stztez vs. State of
Californis, et al.,
Cliv. 4068-T

In connection with the letter written to
you under dste of April 20, 1940, by Mr. Emmet J.
Seawell, Assistant United Etates Attorney, I wish to
say that I heve been deleyed in answering the sddi-
tional memorandum filed with the foregoing letter
becsuse of out-of-town litigetion. I em prepering &
reply &t the present time in support of my motion to
dismiss and wlll get it into your hands &5 esrly as
possible next week, I trust that there will be no
oblection to my filing the reply at thet time.

Respectfully,

JPL:EE W‘ @é" Jm

cc: Fomet J. CSeawell, Esqg.
Assistant U. 8., Attorney



DEFARTMENT OF JUSTICE
La

20D = Civ-/OAS- =
Thited States vs. The UNITED STATES ATTORNEY

G fornis, et  NomTHERN DIsTRICT OF CALIFORMIA
Eﬁulphur Bank Group SACRAMENTO

of Indisns)

April 20, 1940.

Honorable Martin I. Welsh,
United Etates Distriet Judge,
San Francisco, Californies.

¥y dear Judge Welsh:

The Attorney General has reguested that we sub-
mit to you for your further consideration, in connection
with the defendants' motlons to dismiss in the zhove en-
titled case, the enclosed further memorandum guoted from
the Attorney CGemeral's letter of April 2, 1940.

Before Mr. Hjelm left the office he wrote to
the attorneys for the defandants, enclosing a copy of
sald further memorandum, and reguested to be advized 1if
there was any objeectlion to his causling the same to be
submitted to you. Kessrs. Brobeck, Phleger & Harrison
replied stating that they had no ohjlectlion to ocur filing
our memorandum, &nd enclosed a further memorandum in re-
ply thereto snd asked that it be given you at the time
we file curs. Accordingly, we herewlth enclcose the
further memorandum in support of motion to dismiss which
sald s ttorneys forwarded to this offlce. Mr. John
Parks Davis, the attorney for the defendants, Estelle H.
Daviz, Ruth de Fremery and Bradley Mining Co., replied
to our letter on April 15, 1940, and stated that he had
not as yet had a chance to completely check the authori-
ties enclosed in our letter of Aprll 10, but would do s0
as quieckly as possible and comenmnicate with us. To date
we heve not heard fwrther from him.

Inasmuch ns the Attorney General instructed us
to submit said authoritles we want to get them teo you
before you finally pass upon szld motions.

Thenking you, and with nd perscnal regards,
we remein

Respectfully
FRANK J. HENNESSY

Assistent U, B. Attorney

¢.¢. - Messrs.Brobeck,Phleger &
Harrison;
John Parks Davis, Esq.
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iThe following 1s submitted Lor your consideration
in comnection with the pleintiff's motion to dismiss on

the growmd that the Govermment 1s barred by laches and
statutes of limitations.

"The Supreme Court has repeatedly announced the
principle that the United Statez 1=z not bound or estopped
by the aets of its officers or agents in committing un-
authorlzed or unlawful acts or entering into agreements
to cause to be done what the law does not sanction or

permit. - og, 7 Cranch 3663 Filor v. ﬂhlﬁgﬂ

.ates %ggxﬂgix v. United States, 95 U.5. 2163
uls . i ad Mpoany trict of Columbisa,

ng Rive mbe D Ve Sktate

186 U.Ei 279 591; Otah Power & Iight Co. v.
States, 243 U.5. 389, 409;. Jeems Beyou Ciub v. United
States, U.8. 561; N teg 245 U.8. 24
and the United States is not bound by the laches or neglaci

of duty of its agents. gﬂisﬂﬂ_ﬁiﬂiﬂi'?- 9
Theat, 720, 7355 United States v. §%§lgg,i§%% V.8, 263,
265-2665; gSteele v, United States, 113 U.3. 128, 134:
&%ﬁ Dalles Hoad Co., 140 U.S. 599, 632;

2d Sta v. jew Urleans :;igggﬂ, 248 U.8. 507, 513:
Inited States v. Michigap, 190 U.S5. 379;

Ca. v. United States, supra, 409; especlally when it would

deprive the Indian of his rights, Cramer v. Inited States,
261 U.8. 219, 235. !

There are Instances in which laches may be lmputed to
the Unlted Btates, as where the Covernment 1s 'a mere for-
mal complainant in a sult not for the purpose of asserting
any publiec right or protecting any public interest, title
or property, but merely to form a condult through which cne
private person can conduct litigation agsinst another pri-

vate uaraﬂn. yn;;gg States V. Egehg, 127 U8. 338, é?
51

Eﬁ!_E;LJﬂmi;Ezl_gg A8 U.B8. 507,
v. ¥ichisan, 190 U.2. 379, .ErﬂEf But whar&,

as here, the action iz essantial to the United States te

permit 1t to fulfill a governmental cbligation, laches 1s

nnt imputable to tﬁa soverelgn. Compars ed States v.
iﬂ {:ﬂ D.El W-D‘. W&Eh- E DI 1?“ FE L

284;
D.E.S.D. 192 F. 2d 7 13
ﬁﬁ%%ﬁ %EE 87 F. 2d 55, 5'? 13.1: 22101838y
16 Fi Eupp. 25'?, 2&9':- re-—
versed on ot Er grn F. 2d 232,




hether or not the doctrine of laches and estoppel may
be invoked against the Unhited States depends on whether or
not the United States 15 a mere condult or the real party
in interest. 'The faet that hardship mey result cannot

stay the application of the rule Mﬂﬂgﬁ_ Eé.l%‘b
ara,p.g magm_d_lmgi_&ta_zsg.. U.s. 208,
2

: Hayes v. United tates, 170 U.S5. 655, on the

¥

theory that the interest of the public at 1arge transcends
that of the individuzl, Lee v. Monroe, supra.”
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FRANE J. HENHESSY,
United States Attornay, """r-?

G. B, HIEINM, \‘b
Assistant U, 8. Attorney, /

Attorneys for Plalintiff,

MAR 171540
WALTER B. MALING,

IN THE NWORTHERN DIVISION OF THE UNITED STATES DISTRICT COUR!
POR THE NORTHERN DISTRICT OF CALIFORNIA,

- L - - = - - -

UNITED STATES OF AMERTCA, i eIVIL
Plaintiff, 3 0. 4088=L
Vi, :
THE STATE OF CALIFPORNIA, ot al, 3
Defsndanta, :

PLAINTIFF!S BRIEF IN OPPOSITION TO
MOTIONS TO DISMISS, FOR A NORE
DEPIHITE STATENENT OF CERTAIN
ALLEGED MATTERS IN THE COMPLAINT,
AND FOR A BILL OF PARTICULARS.

Comes now the plalntiff In the above entitled action
and opposes the motion of the defendants, Estells H. Davia,
futh de Fremery, and Bradley Mining Co, to dlamiss the ocom=-
plalnt on file herein, and asid defendante' motlon for a
more definlte statement of certaln matters alleged in
plalntiff's complaint, end ssid defendants' motion for a
blll of particulars,

The 2ald defendanta' motlon to dismiss the camplaint
is bazed upon two general grounds, to=wit:

(1) That the complaint falls to state a claim
upon whilch rellef can be granted;

=

0, Tl
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{2) That the cause of actlion 1z barred by the
atatiute of limitationa, laches end satoppel.

AS TO SUFPICIENCY OF ALLEGATIONS IN THE COMPLAINT.

The allegations of the compleint mist be conalidered
as 8 whole and nt¢ by the defendant selecked isclated alle-
gatlons apre at all determinstive. All the allegations of
the complaint must be considered in arriving at whether op
net the complaint slleges facts sufficlent to constitute
the cause of action, 8o far as the above polnt made by the
defendanta 1s concerned the complaint nlleges as follows:

l. That for at least 50 years prior to February 18,
18565, and from time immemorial, the lands in queation were
Indian lands, occupied, used, enjoyed, and olaimed by the
Pomo Indlan tribe. (Sce paragraph I of complaint,)

2: That st no time have such right of cecupancy, use|
enjoyment and claim been extinguished. (See paragraph T of
complalint.,)

8. That, on February 18, 1958, the defendant,
Frederlick Blllings, made and filsd in the United States
Land Office an application for homestesd patent Lo the lands
in questlon and in connection therewlith flled in tha United
States Land Office an affidavit setting forth therein that

gald lands wers unogcupied and constibuted pubiic domain and

wre subject to entry and were not otherwlse disposed of op
Bppropriated, [(See paragraph II of camplaint, page 4, line
&8 to end of page and first three lines on page 5.)

4s That the lands in queatlon are now and have beasn

for over 125 years last past, occenpled and possessed by Jim

Erown, Mrs. Grace Barnes, Mp, Belton Barnes, Er. Tom Marandas,
Mrs. Zva Maranda, Mr, Thomas Leon, Mrs. Lena Brown, Mrs,
Sara Morando, Mr. ?rud A. Bogua, Era, Ethesl Burgus,

FE-

Nra,
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s H ing said lands deseribed in sald Parcel Two (and other pros

b TSR PR TR

e S el

Josle Gongalls, Steve Helsey, Mr, Houghton Brown, Mra,
Houghton Brown, ¥r. Little Thomas, Mrs. Little Thomas, Mr,
Johnnie Kelsey, Mrs, Effis Kelsey, Coclil Thomas, Albert
Thomas, and George Luzintos, and sach their progenitora
and ancestors, members of the Pomo Indian Triba, and have
been and are wards of the Govermment. (See paragraph III
of complaint,)

S5s That on August 13, 1874, end oriop thereto, when
sald defondant, State of Celifornia, received from the
Unlited States of Amerioa, List #32, indemnity school selesc=
tions, and at time when sald defendant, State of California
granted to said R, 5. Floyd the patent recorded in Vel, 2
of Fatents, at page 250, Lake County Records, in the office
of the County Recorder of aald County of Lake, the lands
deseribed in this complaint wera reserved and appropriated
for, and subject to the clalms and rights of sald Indlans,
and ne right, title or interest whatsosver therain passad
to the State of California and/or to the purported paten-
tees. (See paragraph IV of complaint.)

6. That st the time, to-wit, February 15, 1860, when
defendant, Prederick Billings had lssued to him the patent
of the United States of America covering said land, the
sald land was "otherwise appropriated," (Sea paragraphs V
and VI of complaint.)

7« That on about augnst 13, 16874, sald real property
in question was by "mistake and insdvertence" listed to the
State of California by the United States of America in List
#32 of indemnity school selectlons. (See firat six lines
of paragraph II of complaint,)

8. Thet on February 15, 1860, the United States of
America, In pursuance of said applieation, by "mistake and

inadvertence” lamied to Prederlck Blllings its patent covere

=
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perty) which patent is recorded in the office of the County
Recorder of said Lake County In Vel, 1 of Patents, at pages
261 to 274, Lake County Records., (See lines 4 to 9, page
6, Paragraph II of complalnt.)

It 1s qulite clear that by the allegations "by miatake
and inadvertence" and "without authority at law", refarence
iz made to the fact that the land was in fact "otherwise
appropriated” and that had the officers of the United
States Land Office had kmowledge of the fact that the aald
Indians wers in gccupancy and possession of the land the
patent and liating would not and sould not legally have
been made. Therefore the patents and liatings were made by
mistake and inadvertence and without authority at law. We
do not claim mistake and inadvertence and/or without suthop-
ity at law, other than upon ultimate facts pleaded in the
camplaint. And said allegations may be ssid to be conclu=-
slons of fact and law, btut nevertheless, proper under the
new Rules. However, our notion is not founded upon mistake
and Inadvertence. It 1s founded upon the proposition that
the land In question was unpatentable and unlistable at the
time when the patents and ilstings were made, and thersfore
vold.

The defendants contond that we allege that the United
States of Ameriem 1ssued listings and patents and therefore
the United States cannot now come in and say the listings
and patents are vold; end they base thelr argument upon the
baals thet the United States had the power to lasue &nd liat
and therefore the lilstings and patent cannot have been mads
without suthority at law. In othep words their claim is that
the pleader having employed the language "by the United
States of America" we are now foreclosed from attempting to

establish that the patent and listings are vold, This argn=-

-4‘
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ment may quickly be disposed of by referring to the Cramer

vs, United States caae, 281 U.S. at page 224, where Juastloe

Sutherland In his opinion employs the followlng language:
#rhis appeal brings up for review a decree of the Clreult

Court of Appeals directing the cancellation of a land

patent issued in 1504 by the Unlted States." The patent 1n

that case was ilasued by the United 3tetes. Il was s0 al-
leged in the complaint send the Justice so stated as afore-
sald, and the Supreme Court directed the cancellatlon of
the patent so lssued by the Unlted States and held the same
mill end vold ab inltlo.

It therefore appeara that the complaint doea set
forth what 1s meant by "mistake and inmdvertence" and no
further allegatlons In regard thereto are necessary or
reqiired.

We submit that the complalnt very fully dlscloses why
the listings #32 of indemnity school selectloms wars not
gvallabls to the State of California, to-wit, that said
lands were already and prlor thereto otherwlse dlaposed of
to the Indlans and therefore it 1s not incumbent upon the
plaintiff to show whilch lands the lands described In the
complalnt were to replace. We take the position thet 1t is
irrelevant and immaterlial which lands they replaced. If
the defendants claim otherwise then it ias for them to so
plead and 12 a matter of defense.

We further submit that the complaint is replete with
allegatlona upon which we rely that the United Statez was

without asuthority to make said patents and listings validly

gﬁ TO THE MATTER OF STATUTE OF LINTTATIONS,
LACHES AND ESTOPPEL.

Moy we for the convenlence of the Court quote from

-
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Corpus Juris, Volume 21, st page 217, Section 216, as
follows:

"Wnile the contrary has been held, yet by
the welght of suthority the defense of laches
is not avallable against the govermment, state
or national, In a sult by it to enforce a publias
rifgt or to Erutuet a public Inferest, or, a= the
rula 13 aome as axpressed, ] chea of 1ts
officers and agenta will not be Iimputed to the
govermment. Thils rile applles, however, only to
sults brought by the government in itz sovereign

capacity to enforce or ko protect z public or
governmental right."

‘It 18 our position that the instant actlion is ons to
snforce a publie right and to proteet a publie right and
to protect a public interest., We allege in ocur complaint
that certain land has been occupled and possessed by Indians
warda of the govermment, for over a century, and that during
that time such Indians have made uaes therscf in their come
mnal 1ife; that whlls the Indlana were in such ocoupancy
and posseaalon land patent thereto wasz issued by the govern-
ment to one Frederlck Eillings, a defendant in the casse,
and llatings were issued to the defendant, State of Calif-
ornia; that sald defendants deralgn thelr claim of title to
sald laend through and by virtue of sald patent and listing;
and that no title to sald land ever did west in the State
of Callfornla, or in sald Frederick Billings, or in sald
defendanta, for the reason that said patent and saeild listing
were vold from the beglnning, and thet for the reascn that
at the time when sald patent and said listing 1ssued the
land was in faot occupled and possessed by such Indisns and
was In fact "otherwise appropriated" and could not be the
subject of patent or 1llating. We take the position that
the govermment has at all times, during the history of the
United States, had a dubty to perform to the Indlans, and
had adopted and earried out a pollicy of guardlaﬁahip to the
Indlans to perform such duty; that the government had a

=G
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publie duty to perform In that regard; that whereln the
goverrment has & duty to perform 1t has the right to perform
the duty; sand that In thls csse the soverelgn has the right
to enforce and protect its »ights and duties with referencs
to the Indlens. That, therefore, the defense of laches ig
not avalabls to the defendants in thils csse in that tha
government is the real perty in interest,

li ra Cramer Ve U-E- =261 T.8. 219-

This *1s the case upon which the goverrment relies to
sustaln the cese at bar. May we not for the sonvenience af
the court gquote from ths opinion in that case as follows:

"This eppeal brings up for raviaw a decrae
of the Cipeult Court of Appeals, dirscting the
cencellation of a land patent issued in 1904 by
the United States to the defendant, Csntral
Facifle Rallway Company, # o % % & %"

"The Act of July 25, 1866, e, 242, 14 Stat,
259, granted to the predecessor of the defendant
uuanng & serles of odd nmumbered sections of land,
Ineluding those named, tut excepted from ths grant
such lands a8 "shall be found toc have beon granted,
sold, reserved, cccupied by homestead settlers,
preempted, or otherwise dispomed of,' # # % % # #
patenteonveying the sectlons mentioned sbove, with

others, was issusd to the defendsnt COmMpany, as
successor in Interest of the legislative grantes.”

" 4o4 & #, The court found that as sarly as
1858 the Indlans named lived with their parents
upon the land describsd and hed reslded thera sver
aince; that they had under fence betwsen 150 and
175 acres In irregulsarly ghaped tract, running
dlagonally through the two sections, portions of
which they had irrigated and cultivated; that tﬂ:g
had constructed end maintained dwellling houses
divers ocutbuilldings, and had actually resided upom
the lands and Improved them for the purpose of
making for themselves homes,"

ol W o B b 4 B

"A reversal of this deerse 1s now scught
upon several grounds,

"l. Tt 1s urged that the ooccupancy of land
by Individuel Indlane does not come within the
exceptive provisions of ths grant,

"Until the ket of March 3, 1875, e. 131, 18
Stat. 402, 420, extending the homestead rrivilege
o Indlans, the right of an Individual Indisn to

- '?-
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aoguirs title to publlie lands by entry waesz not
recognlzed, It carmot, therefore, be sald that
these lands weres occupled by homestead settlers
nor wers they granted, sold or preempted, btut

the question remsins, were they 'reserved ...ss
or otherwise disposed off' Unquestionably 1t
has been the policy of the Federsl Goverrnment
from tha beginning to respect the Indlan right

of ococupancy, whleh could only be Interfered
with or determined by the United Stmtes. Eescher
V. Wnthnrgﬁ, 8b U.5. El'i'ﬂl 5253 Minnesota v, Dibch-
sOcK , «3. 378, Z80.

o4 4 & o4 e W o4 o4 &

: "Tn Polsal v, Fltzgerald, 16 L.D. 19,
the right of occcupancy of an individual Indian

wos upheld aa ageinst an attempted homestead
entry by a white man.

"In State of Wisccnsin, 19 L,D. 518, there
had been granted to the State certaln swemp lands
within an Indian reservation, but the right of

Tndian occcupancy was upheld, although ths grent
in terms was not subject thersto.

"In Ma-Geée-Sea v, Johmason, 30 L.D. 125,
Johnson haf mede an entry under sectlon 2289,
Rev, Stats., which applied t¢ "unappropriated
public landa', It appeared that et the time of
the entry and for zome time thereafter the land
had been in the posseszlon and use of the plaln-
tiff, an Indlan, It was held that under the
eipeumstences the lend was not unapproprieted
within the meaning of the statufe, anE there-
fore not cpen to entry,.

"Tn Scimmacher v, State of Washington, 35
L.D. 454, 465, certaln landas cilaimed by ooe State
under g school grant, were secupied and had been
improved by an Indian living apart from hils trilte

# & & % % #", Tt was held that the grant to the
state 414 not attach under the provision exce
Yands 'ctherwlss dlsposed of by nr'uniar auEEar%%I
or Euns:aﬂn.‘ﬂ # iy

B oW gdreas et En R

"The action of thesze individual Indiens Iin
abandoning their nemadic life and hablts and
sttaching themselves to a definlte locallty, re=-
elaiming, cultivating and Impreving the soll and
establishing fixed homes therecn was in harmony
with the well understood desire of tha goverrment
which we have mentloned. To hold that by so doing
they ascquired no poasessory rights to which the
government would accord protectlon, would be con=
trary to the whole spirit of the traditlional
American policy toward these dependent wards of
the nation."

(Unferscoring ours)
=L
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So we point out that this motlon 1s one msserting &
right of the soverelgn to protect 1lts wards and therefore,
though the Indians derive s baneflt from the benevolent
attitude of the soverelgn, nevertheless the real party In
interest 1s the United States of Amerleca, and as has baen
shown, the defense of laches iz not available to the defen=

dants as agalnat the govermment.

- A5 TO NECE3SSITY FOR KORE DEFINITE STATEMENT OF
OERTAIN ALLEGATIONS CONTAINED IN PLAINTIFP!'S
COMPLATINT , AND AS TO NECESSITY FOR A BILL OF
PARTICULARS.

(g). The complaint in the above entitled section was
prepared in conformity with the complalnt in the case of
Cramer Y. U.8., 261 U.5. 219. This 1s the leading esse upon

the issues attempted to be ralsed by the complaint, and we
subtmit thet & conslderatlion of the objectlons to the com-
pleint made by sald defendante in the light of the sald
Cramer case will show that the defendants'! point in that
regard 1z not well taken and that the complaint conforma to
the requirementes of the New Rules and 1s suflfleclent in every
reapect.

(B). We have alleged in our complaint that the landa
involved have been cccupled and possessed by Indians from
about the beglmnling of the 19th century; thet on August 13,
1874, the real property described az Parcel 2 was listed to
tha State of California in Liast #32 of indemnity school
selections; thet thereafter certaln transfers of the record
title thereto wora made and had; that on Pebrusry 18, 1859,
epplication was made by the defendant Fraederlck Billings for
a homestead patent as to sald Farcel B; that thereafter a
homestead patent was lasued by the Unilted Statea to saild

5




Frederick Billings; that thereafter the record title to said
: property vested in certaln defendants; that asid Parcels 1
’ and 2, being the lands involved, have been for over 1285 years
’ last paat oecupled and possessed by certain deseribed Indians
- and by each thelr progenitors and ancestors; that such
; Indians have contiruously ocoupled, used, cultiveted, im=-
; proved, enjoyed, olaimed, and been 1In possession of asild
’ lands from a time prior to that of any claim theresto by any
? of the defendants hersein, and ever since have used, oceupled,
? possezsed and claimed sald lands; that all sald lands were
i dlsposed of by the goverrment at a time prior to the origin
1? of any rscord titles of any of the sald defendants, and thapa-
12 Tore aeld lands were not auhjant-;attur for entry and/or
7 lssuance of patent thersin or thereto, either by way of home-
5 steed or by way of 11sting to the State of California, and
* that the defendants, and each of them, have no right, title
* or intereat In and to szald lands.
i (¢). The saia defendants state thsat they do not under=
i tend what 1s meant by the fssuance of homestaed patent through
4 advertence or mistake and without suthority in law, A&
” ading of the eomplaint shows elearly that the pleader alleg=
- d that inssmuch az the lands in questlon ocould not be the
- bject=matter of a homestead patent, md/op listing to the
o tabte of Culifornia, such issugnce of & homestead patent and
?‘ ch izsuance of a llgting to the State of Celifornia were
* ade inadvertently and by mistake fop the resscn that the
= fficers and agents of the goevermment who actually 414 dssue
i uch patent and such 1listing ocould not have been advised of they
® fact that sald lands ware actually occupisd ané were already
2 dlsposed of and could not be the aubJeet=matter of patent op
:: 1listing. The points made by the defendants are marely techni-
al and for all practiecal pirpoasos the complaint 1s full and
= cmplota,
e —
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(d). The sald defendants In the affidavit annexed
to their motlon allege that they are unable to locate cer=-
tain government records., If the records are not 'n exist=
ence then plaintiff will be unable to meke proof with re=
gard thersto, TIf the rocords are in existence, then the
defendante have sgqual access Yo them with plaintiff,

(e). We submit that the real issus in thig case is
whether or not the lands in question ectually were ooeupled
and posseszed sawe heve alleged In our complaint, at the
time of the oriszin of said defendants? record title, and
secondly, as So whether or not the law announced in saild

Cramer case is the law in this CAA0,

We respectfully submit that the defendants! sald
motiona ba denied,

FRANE J. HENNESSY,
United States Attorney,

Attorneys for Piainti!f.

L 1




In the District Court of the United States
NORTHERN DISTRICT OF CALIFORNIA

HORTHERN DIVISHN

...............

THE ETATE OF CAI LIFORNIA, et al,

. T L T ___n.a.a--.__a-_--n.a.--aa

................................................ FILED

...................................................... ﬂ'ﬂ;[gr;'.; aad L .__Milh

Fas s 4]

WALTER B. MALING,

CLERK.

Ta the Clerk of Said Court:

femeeeomooneene——...H, VINCENT EEELING, as Administrator of the ______________

Estate of Frederick Billings, deceased, to be ssrved
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29,
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28,
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31,
33,

IN THE NORTHERN DIVISIOF OF THE UTITED STATES DISTRICT €O
FOR TEED YORTHERN DISTRICT OF CALIFORIIA

UFITED STATES OF AKERIOA, el Im.w!lh..m.
Flaintiff, MAR 121940
V8.
WALTER B. MALING,
THE BTATE OF GALIFORNIA, et al., Civil - S
Wo., 4068-L.

Defendants,

NOTICE OF MOTION

To! WILLIAM 0O.B.MACDONOUGH, and WILLIAM 0.B.MACDONOUGH, as
Administrator, etec., Dafendant; and

T0: yFssRS BROBECK,PHLEGER & HARRISON, Attorneys for seid

Defahdant:
YOU WILL FLEASE TAKE NOTICE that on the jgth day

of March ; 18:40 , at the hour of ten o'clock

A.¥., or as sgoon thereafter as the matter can be heasrd,

the plaintiff will mq:a the Court to call up anc¢ overrule
att.,

the motion to diamisqﬁhy eald defendant on file in sald

action,

Dated: +this 12th day of March, 1940

FRANE J. HENHESEY

United States Attorney

- Eﬁ:ﬁlELl
Asslstant U. 5. Attorney.
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FRANE J. HENNESSY, N 1 |-, 0 11 D | —
Unitad Statss Attorney,

G. B. HJELX, MAR 1. 1840

Asaistant U, 5. Attorney,

Attorneys for Plaintiff, WALTER B.MALING,
) OLERK.

BNV 'S HELTYM

—— L
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IH THE NORTHERN DIVISION OF THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

UHITED STATES OF AMERICA, )
Plaintiff,
va, ' No. 4068=L
THE STATE OF CALIFORNIA, et al,

e ——— e —

Defendants .

FLAINTIFFP'S BRIEF IN OPPOSITION TO MOTIONS
TO DISMISS, FOR A MORE DEFINITE STATEMENT,
AND TO STRIKE

Comes now the plaintiff Iin the above entitled sction
and opposes the motion of the defendants, William 0. B, Maec-
'Iaunuugh, and Willilam O, B. Macdonough as Adminiatrator with

the will ennexed, of the Estate of Joseph M. Macdonough, de-
luuuﬁ, sued herein as John Doe One as Adwinistrator of the
Estate of Joseph M. Macdonough, deceased, to dismiss the '
complaint on file herein, which motion is based upon the
ground

That the complaint falls to state o claim
upon whieh relisf can be granted;

and opposes sald defendants' motion for a more definite state-
ls




1 mént, In the event that the motlon to dlamiss i1z not granted,
a which motlon for a more definite atatement is based upon the
5 ground
4 That certain matters In sald motlon set s
forth are not averred wilth sufficlent
5 definiteness or particularity to enable
sald defendants properly to prepare
B thelr responalve pleadling or to prepare
for trial;
¥
And opposes sald defendants' motlon to strike from the
8
sald complalnt paragraphs IV, V, and that portlon of para=-
9
greph VI beginning with the word "That™ on line 10 of page
10
11, and ending with the word "1ists" on line 15 of page 11,
11 ;
which motion to strike is based on the ground
12
That sald allegatlons acught to be stricken
13 ars redundant, immaterial and impertinent
matter and more particularly that sald slle=
14 gatlons are conclusions of law.
15 The sald defendants also raise the point that the suit |
16 1s barred by laches and 1t 1s to be mssumed that such defense
17 iz Intended to be raised under their claim that the l'.:i::lml:-ll?l,i.l:l'lsl1
18 falls to state a claim upon which relief can be granted, mt,'.
19 however that may be we do not belleve that point 1s well
a0 taken.
a1 We shall conalder the respective motlona Iin the order
22 presented by the moving papers and the points snd authorities
a3 presented by sald defendants in support of their motien, E
24
IS THE SUIT BARRED FY LACHES?
25
Mey we for the convenlence of the court quotes from
26
Corpus Jurls, Volume 21, at page 217, Section 216, as follows
27
"lihlle the contrary has been held, yet by
ag the welght of authority the defanse of
laches 1s not avallable against the govern-
ag ment, state or national, En a sult by it
fo_enforce a public right or to protect
30 A pu -] ersat, or, as the rMle 1s
sometimes expreassd, the laches of its
2 officers and agents will not be imputed
to the govermment. This rale applies,
32 however, only to suits brought by the
government in its sovereign capacity
2 to enforce or to protect a public or
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It is our poalbtlion that the instant action iz one to
enforce a publiec right and to protect a publie right and to
protect a public interest. We allege in our complaint thab
certaln land has been occupiled and posgesased by Indians,
wards of the govermment,for over a century, and that during
that time such Indians have made use thersof in their com=
smnal 1ife; that while the Indians were In such occupancy
and possession land patent thereto was jagued by the govern=-
asnt to one Frederick Billings, a defendant in the case, and
1istings were lssued to the defendant, State of Californla;
that sald defendants deralgn their claim of title to sald
land through and by virtue of sald patent and listing; and
that no title to said land ever did vest in the State of
california, or in said Frederick Billings, or in sald de-
fendanta, for the reason that sald patent and sald listing

ware vold from the beginning, and that for the reason that |
at the time when said patent and sald listing issued the '
land was in fact occupied and posaessed by such Indlans and
were in fact "otherwise appropriated” and cculd not be the
subject of patent or listing. We take the position that tha
govermnment has at all times, durlng the history of the
United States, had a duty to perform to the Indians, and
had adopted and earried out a polley of guardianship to the
Indians to perform such duty; that the government had a

publie duty to perform in that regard; that wherein the

goverrment has a duty to perform 1t has the right to per-

form the duty; and that In this case the aoversign haa the
pight to enforce and protect lts rights and duties with !
reference to the Indiana. That, thersfore, the defense of
lachea 1s not avallable to the desfendants in this case in
that the govermment is the real party in Intereat.

e |
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In re Cramer v, U.S, 261 U.3, 219, |

This 1a the case upon which the govermment relies to sustain
the case at bar. May we not for the convenience of the court
quote from the oplnion in that case as follows:

"This appeal brings up for review a decrae
of the Circult Court of Appeals, directing the
cancallatlion of a land patent issued in 1004
the Unlted States to the defendant, Central Pacifie
Eallway Company, # # # & & %"

"The Aet of July 25, 1866, c. 242, 14 Stat.
239, granted to the predecessor of the defendant
company a serles of odd numbared szectlons of land, |
ineluding those named, tut excepted from the grant
such lands as 'shall be found to have besn granted,
sold, reserved, occupied by homestead settlers, pree-
empted, or otherwlse dlsposed of,! # # # # # patent

conveying the sectlons mentloned above, with others,

was lssued to the defendant company, as successor in
interest of the leglslative grantes, "

" # % % %, The court found that as early as
1859 the Indlans named lived with their parsnts
upon the land deseribed and had resided there aver
aince; that they had under fenece between 150 and
175 acres in irregulerly shaped tract, running
diagonally through the two sections, portions of |
which they had irrigated and cultivated; that they
had constructed and maintained dwelling houses mnd '
divers outbuildings, and had actually residsd upon
the lands and improved them for the purposs of
making for themselves homes."

2 4 B B & & RN

"A reversal of this decree 1s now sought.
upon seversel grounds,

"l. It 1s urged that the occupancy of land
by iIndividual Indisans does not come within the
exceptive provlialon of the grant.

"Until the Aet of March 3, 1875, o0.l131, '
18 Stat. 402,420, extending the homestead privi=
lege to Indlans, the right of an iIndividual Indian
to acqulire title to public lands by en was not
recogniged. It cannot, thersfore, sald that
these lands were occupied by homestead settlers |
nor wers they granted, sold or pre-omptsd, tut the '
question remains, were they 'reserved . . . . oOr
otherwiss disposed of?! TUnguestionably it has
been the pollcy ol the Federal Govermment from the
beginning to respect the Indian right of occupancy,
which could only be interfered with or determined I

by the United States. PBeecher v, Wetherby, 95 U.S
B17,685; Minnescts v. HIEcHooek . e 373, 385,

(Underscoring ours)

de
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"Tn Poisal v, Fltzgerald, 15 L.D. 19, the
right of occupancy of an widual Indisn was
upheld as against an attempted homestead antry
by a white man.

"In State of Wisconsin, 19 L, D, 518, there
had been granted to the State certain swamp lands
within an Indian reservation, but the right of
Indlan ﬂtdﬂpmﬂ{ was upheld, although ths grant
in terms was not subject thersto.

"In Ma-Gee-8ee v, Johnaon, 30 L.D, 125,
Johnson had made an entry under section 2289
Rev, Stats., which appliasd to 'unnpprupriatua publle
lands', It appeared that at the time of the entry
and for some time thereafter the land had been in
the possession and use of the plalntiff, an Indilan,
It was held that under the circumstances the land
was not unapproprilated within the meaning of the
atatute, and therefore not open to antry.

"Tn Selhnmacher v, State of Hnlh%tﬂn, 33 L.De
454,456, certaln lands o ed Dy the State under a
school grant, were occupiled and haed been improved by
an Indisn living apart from his tribe & # & & & & #,0
It was heald that the ant to the State dld not at=
tach under the provision axce Totherwlse
dlsposed of by or under authority of Congress.! # #,"

i % B B & B &% ¥ ¥ 8 8 B

"The action of these individual Indlans in
abandoning their nomadie life and hablts amd
attaching themselves to a definite locallity,
reclaiming, cultivating and improving the soll
and satablishing fizxed homes thereon was in har=-
mony with the well understood desire of the
govermment which we have mentloned. To hold thsat
by so doing they acquired no posseasory rights to
which the Goverrment would accord protection,
would be contrary to the whole apirit of the
traditional American policy toward these dependent
wards of the nation,"

{Underscoring ours)

S0 we point out that this action 1s one asserting a

right of the sovereign to protect 1ts wards and therefore,
| though the Indians derive a bensfit from the benevolent

attitude of the sovereign, neverthelesa the real party In
interest 1s the United States of America, and aa has been
shown, the defense of laches 1z not avallable to the defen=-

dants as agalnat the govermment.

Ss
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is concerned the complaint alleges as follows:

DOES THE COMPLAINT FAIL TO STATE A CLATM UPOM WHICH
HELTEF CAN BE GRANTED. B B

®

The allegations of the complaint must be consldered as
a whole and ng by the defendant selected lsolated allegationg
are at all determinative. All the esllegations of the com=
plalint must be consldered In arriving at whether or not the
complaint alleges facts sufficlent to constlitute the cause
of action. S0 far as the above point made by the defendants

l. That for at least 50 years prior to February 18,
16858, and from time lmmemorial, the lands In question wers

Indian lands occupled, used, enjoyed and claimed by the Pomo |
Indlian tribe. (See parsagraph I of complaint). {
2. That at no tlme have such right of occcupancy, use,
enjoyment and claim been extinguished. (3ee paregraph I of l
complaint). 1
5. That, on February 18, 1858, the defendant, Fr&dur1¢¢
Billings, made and filsd in the United States Land Office nn}
applicatlion for homestead patent to the lands in question nni
in connectlon therewith filed in the United States Land |
Office an affidavit setting forth therein that saild lands I
were unoccupied and constituted publie domain and was sub- i

Ject to entry and was not otherwise disposed of or appro-

priated. (See paragraph II of complaint, page 4, line 28
to end of page and first three lines on page 5).

4. That the 1lnFa in question are now and have been fon
over 125 years last passed, occupled and possesssd by Jim
Erown, Mra, Grace Barnes, Mr, Belton Barnes, Mr. Tom Maranda,
Mra, Eva Maranda, Mr. Thomsa Leon, krs. Lena Brown, Mrs, Sard
Morande, Mr, Fred A. Bogus, Mrs, Ethel Burgus, Mras. Josile
Gonzalls, Steve Kelsey, Mr, Houghton Brown, Mrs, Houghton
Erown, Mr, Little Thomas, Mra, Littls Thomas, Mr. Johnnie

6.
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Kelsey, Mrs, Bffie Kelsey, Cecll Thomas, Albert Thomas and
Gecrge Imzintos, and each their progenlitors and ancestors,
members of the Pomo Indian Tribe, and have been and are wards
of thea Government. (See paragraph III of complaint). :

5. That on August 13, 1874, and prlor thereto, when
sald defendant, State of Californila, received from the Unitni
States of America, List #32, Indemnity school selectlons,
and at time when sald defendant, State of Californla, grnntn@
to said R. $. Floyd the patent recorded in Vol. 2 of Patents
at page 250, Lake County Records, in the office of the
County Recorder of sald County of Lake, the lands deacribed f
in this complaint were reserved and appropriated for,and
subject to the clalms and rights of sald Indians, and no
right, title or Interest whatscever therein passed to the

State of California and/or to the purported patentees. (See|
paragraph IV of complalnt).

6. That at the time, to=-wit, Pebruary 15, 1560, when
defendant, Prederick Billings, had issued to him the patent |

of the United States of America covering said land, the aa:l.d!

land was "otherwlse appropriated.” (See paragréaphs V and VI|
of complaint), |

7+ That on about August 13, 1874, sald real property
in gueation was by "mistake and inadvertence™ llsted to the
State of Callfornlia by the United States of America in List
#32 of indemnity school selections. (See first six lines of
paragraph II of complaint),

B. That on February 15, 1860, the United States of
America, in pursuance of sald applicatlion,by "mistake and
inadvertence® issued to Frederick Billings its patent covers |
ing sald lands described in sald Parcel Two (and other pro=
perty) which patent is recorded in the office of the County
recorder of sald Lake County in Vol., 1 of Patents, at pages

T AT 'r-..



281 to 274, Lake County Records. (See lines 4 to 9, page 5,
Paragraph II of complaint).

Tt is quite elear that by the allegations "by mistake
and inadvertense"” and "without suthorlity at law", refarence

5 I 1s mades to the faet that the land was in fact "otherwlse
appropriated” and that had the officers of the United States

1 Land Office had knowlsdge of the fact that the said Indians
l were in occupancy and possession of the land the patent and

listing would not and could not legally have been made,

w Thereforse the patents and listings were made by mistake and

i insdvertence and without suthority at law. We do not clelm

e mistake and insdvertence and/or without suthority at law
13

other than upon ultimete facts pleaded in the complaint.

1 And said nllegatlions may be sald to be conclusions of fact

o and law, but nevertheless, proper under the new Rules.

i However, our mction 1s not founded upon mistake and lnad-

A vertence, It 1s founded upon the proposition that the land

8 in question was unpatentable and unlistable at the time !

when the patents and listings were made, and therefore vuiﬁ4

-

The defendants contend that we allege that the United |

L
—

States of Americe issued listings and patents and thararcrai
the United States cannot now come in and say the listlngs [
and patents are vold; and they base their argument upon thn!
basis that the United States had the power to lasue and liu#
and therefore the listings and patent cannot have been made

without euthority at law. In other words their claim 1s

that the pleader having employed the language "by the

United Stateas of Americe" we are now foreclosed from nttamp'-

ing to establish that the patent and llstings ere vold.

g 2 B % B B 2 8 B

This argument may quickly be disposed of by referring to

-
e

the Cramer va, U, S. case, 261 U.S. et page 224, where
Juatice Sutherlernd In his opinion employes the followling

‘-:-I—Il— E (]
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languages "This appeel brings up for review a decree of tha |
Circult Court of Appeals directing the cancellation of a |

land patent issued In 1904 by the United States." The I
patent in that case was lzsued by the United States. It na;
80 allsged In the complaint and the Justice so stated as

aforeanid, end the Supreme Court direbted the cancellstion

of the patent 20 issued by the Unlted States and held the

same pull and vold ab initio,

.It therefore appears that the complsint does set forth
what 12 meant by "mistake and inadvertence" and nc further
allegatlions in regard thereto are necessary or reguired.

We sutmit that the compleint very fully discloses why
the listlng #32 of indemnity school selection were not avail=
able to the State of Californis, to-wit, that sald lands |
were already and prior thereto otherwise disposed of to the |
Indians and therefore it is not incumbent upon the plaintiff |
to show which lands the lands described in the complaint wers
to replace, We take the position that 1t is irrelevant and |
Immaterlal which lands it replesced. If the defandants claim
otherwlse then it 1s for them to sc plead and 1s a matter nr;
defensze,

We further sultmit that the compleint 1s replete with
allegatlons upon which we rely that the United States was
without suthority to make said patents end listings validly,

As to the defendanta' motion to strike we sulmit that i
to grant thelr motlionm would be to deprive the plaintiff to

atate its cause of action in menner as provided by Fule 8,

subsections (e) end (f), and particulsrly the provision of

|
said subsection (f) which resds: "All pleadings shall be =0 |
construed as to do eubstantlal justice." |

In linee 6 to 13, both inclusive, page 4 of defendants! l
points and authorities, defendants state that provision for '

g,
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granta to the States of indemnity school lands was mads in
section 7 of the Act of March 31, 1853, and in the Act of
February 26, 1859; and that the only condition conteined in
either Act as to the nature of the lands which might be
granted was one Incorporated by reference to the Act of May
20, 1826; which latter Act provided for selection of land
from unappropristed public land.

That 1s enough - that is what we rely upon. The patents
and listings wers vold becsuse made from alresdy spproprimted
publie land, to-wit, land already appropriated for the Ine

ki

dians who were in oecupancy and possession thereof. Defen=
dants state: "The United States ownas the fee even of lands
in an Indian Reservation, and a grant of lands not thereto-
fore 'sold or otherwise disposed of' to a state for school
purposes operates to ecnvey Indlan lands subject only to the
Indlans' right of poasession."” Defendants than go on furthen
to say: "Legislatlon of Congress designed to ald the common
schools of the States ia to be construed liberally rather
than restrictively."

The foregoling argument was likewise made in the Cramer
case, but In declding the controversy in favor of the govern=
ment the following language appears in the body of the opin=-
ion at page 229 at bottom of the page:

"¥iie have had occasion to construe a very common
clause of reservation in grants to other rallroad
companies, and in aid of other works of internal
improvements, and in sll of them we have donme so in

the light of the genaral Erinnig%a that Congress
in the sect of nuJ:EEg these donatlons, could not te
supposed to exercise its liberality at the expense
of pre-existing rights, which, though Iimperfect,

were stlll]l merlitorious, and had just claims to
leglalative protection,'"

We respectfully submit that the defendants' sald motions
be denied.

JUetuicii S — Assistant Un it;d Et:t; s Attorney.

10.



1 HOWARD J. FINN, and
BROBECK, PHLEGER % HARRISON,
2 Crocker Bullding,
8an Franclsco, Californla,
3 Telephone: SUtter 0666, .f:}
4 Attorneys for Dafandants _b
William O. 2. Macdonough and
3 William 0. B. Macdonough, stc. — - oy
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o WALTER B. MALING,
CLERK,
10
11
12
13

14 1IN THE UHITED STATES DISTRICT COURT FOR THE WORTHERN DISTRICT

15 OF CALIVORNIA, NORTHERN DIVISION.
15
17 TUWITED STATES OF AMERICA, )

)
18 Plaintiff, ]

} No. 4068 L
12 Y-

} Civil.
20 THE STATE OF CALIFORNIA, et al., }
21 Defendants. i
22
23 AFFIDAVIT OF SERVICE BY MATL
24
25 Stats of Californla, )

) as,

28 City and County of San Franclaco. )

e

ag GEORGE A. HELMER, being firat duly sworn, deposes
29 and says:
=0

My name ias George A. Helmer; I am now, and I waa at ;



@ @ -1 @& ¢ = @ W

E3BUERRERBRBEEREREEEEB B

all times herein mentionsd, a citizen of the United States,
over the age of 21 years, and not a party to nor interested
In the above-ontitled sction, and am employed by Measra.
Hrobeclt, Phlager & Harrison, attornevs for defendanta
William ©. B. Macdonough and Willliam 0. 5. Macdonough as
administrator with the will annexed of the sstate of Joseph
¥. Macdonough, Deceased, sued hereln as John Loe One.

That Messra. Brobeck, Phlager & Harrison reaids
and have thelr offices in the CLlty and County of 3an Franclaco,
State of California; thet G. 2. Hjelm, Esq., Asslatant Unitad
States Attorney and attorney for the plaintiff in the sbove-
entitled action, realdes and has his offices In the Clty of
Sacramento, County of Bacramento, State of Californla, and
that there is a regular dally communication by mall between
San Francisco, Callifornia, and Sacramento, California.

I did, on the 27th day of Febrmary, 1940, on behalfl
of the above-named defendanta and thalr asald attorneys, de-
poalt in the Unltad States FPost Office at 3an Franclsoo,
California, enclosed in a sealsd envelopa, fully orepaid,
addreased to sald attorney for the olalntiff, a copy of eamch
of the following-named documants in the above-entitled actlon,
to-wlt:

Motion of sald defendants Willlam

0. B. Macdohough and William ¢. B.

Macdonough Az administrator with the

wlll annexed of the eatate of Joseph M.

Macdonough, deceassad, sued herein aa

John Doe One, to dlsmiss sald action

and in ths alternative for a more

definlte statement, and to strike;

Points and authorities 1n support
of sald motlon.

That sald stamped envelope snclosing a copy of each

of the gbove=-named docunants, was addressed to sald attorney
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for plaintiff, as followa:
"G. B. Hjelm, Esq.,

Assistant United States At torney,
Sacramento, Callfornia."

i/f ATIA SR

subacribed and sworn to hefore me

H
this ‘2¥~day of February, 1940.

‘-ﬁ-ﬂ.—-—ﬂ
= Notary

in and for the Clty and County of
San Franclsco, State of Callifornia.
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HOWARD J. FINN, and
BROBECK, PHLEGER & HARRISON,
Crocker Bullding,
San Franclaco, Callfornia,
Talephona: SUtter 0666,

Attorne for Defendants f
William 0. B. Macdonough and .:']I
William 0. B. Macdonough, eto. */

= S <y
r; | ) el Y
e Moltekasd . Wb
Feg 29 1840

WALTER B. MALING,
CLERK.

IN THE UNITED STATES DISTRICT COURT FOR THE KORTHERN DISTRICT
OF CALIFORNIA, HORTHERN DIVISICON.

UNITED STATES OF AMERICA,
Plaintiff,

- -
Civil.
THE STATE OF CALTFORNIA, et al.,

%
i No. 4068 L
)

Defeandants. §

POINTS AND AUTHORITIES IN SUPFPORT OF MOTION
TO DISMISS, MOTION FOR A MORE DEFINITE
STATEMENT, AND MOTION TO STRIKE, OF DEFEND-
ANTS WILLIAM 0. B. MACDOWOUGH AND WILLIAM

0. B. MACDONOUGH A5 ADMINISTHATOR WITH WILL
ANNEXED OF THE ESTATE OF JOSEPH M.MACDONOUGH,
DECEASEL , SUED HEREIN AS JOHK DOE ONE.

I. The pult is varred by laches.
The sult is not one to eatablish the right of the
Unlted 3tates, but to remove a eloud upon the possessory

1.
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rights of its wards (Cramer v. United States, 261 U.3. 219,

PE5-234). The sult being one to enforce and protesct the
rights of third peraona, the limitations appliecable to
sulta of the United States to annul patents (U.5.0ode, Title

43, sec. 1166) do not apoly (Cramer v. United Statea, supra),

but by the same token, the doctrine of laches does apply
{(Unlted Statea v. Beebe, 127 U.S. 338). The patent to
311lings waa issued by the Unl ted States elghty years age
and the listing to the State of California and the issuance
of itas patent to Floyd and Billings occurred over sixty
YOars ago. There having been an unrsasonably long delay
in filing sult, it ia incumbent upon the plaintiff to ac-
count for and excuse the delay by specific averment (Mackall

v. Casllear, 137 U. 5. 5586.)

IT. The complalnt doss not state factas showing
elther that the listing or the patants
were unauthorized or that thay wara
1saued through miatake or inadvertenca.

The complaint allages that the listing to the
State of Californlia and the patents were 1ssuad through
"mistake and Inadvertence” and "without authority of law".
Thaga, of courss, are pure concluslions, and 1f unsupported
by any factas pleaded, are inaufficient to make out a cause

of action (United States v, Athertom, 102 U.5. 572; Isbrand-

gtan - Mollar Co. v. Tnlited Btates, 300 U.5. 139).

The complaint does not attempt to allege facts
showing aithear that the listing and patents were lsaued

through mistake or inadvertence, or that they were without

2.
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anthority of law. The claim of mistalke and inadvertence
1s absolutely unsupported by any allegations of faect, and
the complaint therefore falls to state a cause for relief

on that ground (United States wv. Atherton, 102 U.S5. 372).

The c¢laim that the listing and patents were unauthoriszed
not only 1s unsupported, but is at variance with the facta
alleged. It 1a alleged 1n paragraph IT that the llating
to the State of Callfornia was "by the United States of
Amarica", and, similarly, that the patent to Billings was
1asued by "the Unlted States of America". Thesga are
tantamount to allegations that the listlng and the lasuance
of the patents were the acta of the United States. The
United Statea may dlapoae of 1ts public lands, including
so-called Indian landa, as 1t sees flt. Thus, 1f it =0
deslrea, 1t may convey Indlan lands subject to a right in
the Indians to possession (Beecher v. Wetherby, 95 U.3. 517},

or 1t may convey them entirely free from any clalm on the
part of the Indians (Spalding v. Chendler, 160 U.S, 384).
The Unlted Statos therefore had the power and authorlty to

do what it 1la alleged to have done, and the clalm that the
listing and issuance of the patent were without authorlty

ia unsupported.

11X, The listing of the indemnlty school
lands to the 3tate of Callifornla
and the lasuance of the patent by
the State were authorized.

If the complaint alleged that the lands listed

to the State of Callfornia were ac liated, not by the United

Statea, but certain ldentified persons acting without anthorlty

e
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26
27

29

from the United States, then the question would be presented
whather the complaint stated facts showing that the listing
was without authority of law., Assuming that the complaint
was so phrased, 1t still would not state facts entltling
pleintiff to the relief prayed for.

Provision for grants to the atates of Indemnity
achool lands was made in section 7 of the Act Merch 3, 1B53
(10 Stat. 247) and in the Act of Febrnary 26, 1858 (11 Stat.
385). The only qualification contained in either Act aa
to the nature of the lands which might be granted was one
incorporated by reference to the Act of May 20, 1826 (4
Stat. 179). The latter Act provided simply for sslection
from “?napprnpriatadF public land. ‘The United States owns
the fee even of lands In an Indlan reservation, and & grant
of lands not theretofore "scld or otherwise dlsposed of" to
a atate for sachool purposes operates to convey Indlan landa
subject only to the Indlans' right of possessicn (Beecher v.
Watherby, 95 U.5. §517; see ¥Northern Pacific H. R. Co.,

119 U.5. 565; Hadeau v. Unlon Pacific Rallroad Company, 255

U.S. 442; Shore v. Shell Petroleum Corporation, 55 F. (2d)

f96). Legislation of Congress designed to ald the common
achools of the states 1s to be construed liberally rather

than restrictively (VWyoming v. United States, 255 U.5. 489).

The present case 1a not one where land may be said to have
been "appropriated" because set aslide by treaty with the

Indians or by atatute (compare Wisconsin v. Lane, 245 U.S.

427), nor is the statute to be given the restrictive con-
struction accorded grants to railroads ( compare Cramer v.

United States, 261 U.3. 219).
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IV. The complalint does not allege facta
avolding the confirmatory Act
of Harch 1, 1877.

An Act of karch 1, 1877, confirmed the titls to
all indemnity achool selactiona certified to the State of
California in lieu of lands within Mexlcan grants (19 Stat.
287). The complaint does not show why the lands in lieu
of which the property deacribed in the complaint was cer=-
tified were unavallable to the State. It may well be
that those landa werse within & Mexican grant and that the

liating was confirmed by the Aet of Mareh 1, 187%7.

Reaspectfully submi tted,

Attorneys for defendanta
William O, B. Macdonough, and
William 0. B. Macdonough as
admr., etec., susd harain as
John Doe Ona.



DEPARTMENT OF JUSTICE

UNITED STATES MARSHAL

HoRTHERH DISTRICT OF CALIFCRMIA
MARSHALS RETURE OF SERVICE

I, Geaorgpe Viees, United States Mershel for the Northern District of
California do certify snd return thet I received a Sumons and sopy of Complaing
ags par copy of Summons attached hereto Jdn San Francisco, Cslifornie on
Januery 27th 1940, snd thereafter on j e day of ﬁm 1940
in B1llisma, Celifornis, I ssrved the thereln namad Dafendant FPower and
Irrigation Compeny of Claer lLake, a corporation, by handing to end lesving with
CLARERCE E SHEETS a copy of the same, ths sald Clarence E. Shests being served
ea 8 Trustes of the Fower and Irrigstion Company of Clear Lake, m corporation,
which ferfaited its ripght to do business in Californie Narch 2nd 1929, and
aa o Dlrector of sald corporation at tho time when sald corporationm forfeited
its right to do business in Californis on Yarch Znd IWEN 1929, and as having
charge of the assets of sald corporation.

GEIORCE VICE 1T 5 MARSHATL
Gourt Mo, A0hE-L.

Marshale Ho. 1975-499-5.
By M

Deputy.,



FRANKE J, HEWNES BY,
1 United States Attorney, jr;_l ¥
Gy B,
2 Assistant U. §. Attorney, :
5 Attorneys for Plaintiff. *
4 Vi / |
H
5 f S e apm————
6 T80, 1o % o1 somem 1

IN THE NORTHERN DIVISION OF THE UNITED STATES DISTRICT COURT
FOR THE NORTHERMN DISTRICT OF CALIFORNIA

0
UNITED STATES OF AMERICA,

Plaintiff,

11

13 | o
THE STATE OF CALIFORNIA; 5. P, BUTTERWORTH; ALFRED)
14 A. WHEELERy CROCKER FIRST MATIONAL BANK, A CORPO- )
RATION; WILLIAM 0, B, MACDONOUGH; JOHN DOE ONE, A5)
L5 ADMINISTRATOR OF THE ESTATE OF JOSEPH M, MAC=
DONOUGH, DECEASED; JOHN DOE TWO, AS EXECUTOR OF
16 THE ESTATE OF JOSEPH M. MACDONWOUGH, [ECEASED; JOHN
DOE THREE, JOHN DOE FOUR, JOHN DOE FIVE, JOHN DOE ;
1 SIX, JOHH DOE SEVEN, JOHN DOE EIGHT, JOHH DOE NWIKE
| JOHN DOE TEN, JANE DOB ONE, JANE DOE TWO, JANE DOB
13 JTM JANE DOE FOUR AND JLME DOE FIVE AS HEIRS AT
" LAW AND/OR TEVISEES OF THE ESTATE OF JOSEPH M.
| MACDONOUGH, DECEASED; FREIERICK BILLINGS, THE
| CALIFORNIA BORAX COMPANY, . CORPORATION; THE ; 4 G 6 8
C.LIFORNIA BORAX COMPANY, . GO-PiRTHERSHIP) THE
SULPHUR B.NE QUICKSILVER MINIEG COMPANY, L CORPO- ]

. RATYON; TIE SULPHUR R/NE CONSOLIDLTED m:rmmn.m

MINING GOMPANY, . CORPORLTTON; EMPIRE CONSOLIDLTE
QUICESILVER MINING COLPANY, .. CORPORATION; n':LLLm
| E. GERBER; RICHARD WHITE; CLILR LAKE QUICESBILVER ) .EI.I.I.E s
MINING COMPANY, .\ CORPORLTION; RLYMOND G. LiAHOUE;
JAMES 1. O'BRIEN; T. .. MORRISEY; CLEiR LiXE
| COMPANY, & CORPORLTION; BSTELLE R, DLVIS; RUTH
- deFREMERY; CLINTOK E. DOLBEAR} P, R. BRADLEY)
EIVLRD ., NUTTER; .. T. HATHAWLY; HOMESTAEE GOLD

CIVIL MO,
22

F‘-‘-
—— ﬂ”'l:-u:,.. a |,n' C

MINING COMP/NY, . CORPORATION; GOLDEN GATE GOLD

20 MINING COMPANY, i CORPORLTION; RICHARD ROWE OMEj Min)
oy RICHARD ROWE TWO; RICHARD ROWE THREE; RICHARD m} FEB > ~ 19471 '
FOUR; RICHARD ROWE FIVE; JANE ROWE OME; JLNE ROWE Wa e
ag TWC; JANE ROWE THREE; JAKE ROWE FOUR; JANE ROVE ) LTEHE
FIVE; SAN BLAKE CORPORATION OME; SAM BLAKE COR= ) -MA;__,N
29 | PORATION TWO; SAM BLAKE CORPORATION THREE; SAM g Clepy ‘-’L
| BLAHE CORPORATION FOUR; SAL BLAKE CORPORATION
20 FIVE; PORER AND IRRIGATION COMPANY OF CLELR LAKE, }
A CORPORATION; CLEAR LAKE VIATER COMPANY, . COR- )
a1 PORATION; CALIFORNIA TRUST AND SAVINGS BANK, A ;
CORPORATION; PACIFIC G4 AND ELECTRIC COMPANY, A
a2 CORPORATION; PACIFIC TELEPHONE ..ND TELEGRAPH
COMPANY, A CORPORATION; BRADLEY MINING COMPLNY, A
e CORPORATION, E
W N ETPRSEEIT IEETT e mhm:. }




10 THE ABOVE HAMED DEFENDANTS :

You are hereby summoned and requirsd to serve (*) upon
FRANE J. HENNESSY, United States Attorney for the Northern District
of California, plaintiff's attorney, whose address is Room Lok, New
Post Office Building, Sacramento, California, an answer to the
somplaint which is herewith served upcn you, within 20 days after
service of this summons upon you, exclusive of the day of service.
If you fuil to do so, judgment by default will be taken pgainst

you for the relisf demanded in the complaint.
m. Clerk

WALTER B
{.‘r - ‘. L} .____.--‘"'-
o gl"-_}"? -
By: s LANMPERT

Deputy Clerc

DATED: GSooramento, Colifl.,

Januery -25¢h, 1940

{#) Rule 5 (4} YAll papers after the complaint required to be
served upon o party sholl be filed with the
Court sither balore service or within o
reasonoble time theranftor."

manpi===
UNITED STATES MARSHAL'S OFFICE )
Worthern District of California. ) 3%

I horoby certify that I recoived the within writ on the
doy of ¢ 1929, ond porsonally sorved the
3nmé on tho day of . 1939, by delivering to,
and leeving with i
ons of said defondnnts nomcd thercin porsonnlly, At the CLty of
¢ County of
In snld District, o copy thoroof, togothor with o copy ol the
comploint ctteshed thereto.

GEORGE VICE, United States Morshal

By:

Boputy

B Eﬂlifi

» 1939,
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JOHN PARKS DAVIS =1 L.E'{

Attorney at Law

705 Standard 011 Bullding Oolock and ..o MiPrcreece
Gan Franclsco, Callfornia

Telephone: DOuglas 1510 JAN 31 1840
Attorney for certaln Defendants WALTER B, mm,

IN TER BORTEERN DIVISION OF THE UNITED STATES DISTRICT GGUHT,
' FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED SBTATES OF AMERICA,
Plaintiff,
ve. HNo., 4088 L
THE STATE OF CALIFORNIA, ET AL.,

Defendants.

e St s, S St Sl i,

STIPULATION EXTENDING TIME

IT IS HEREBY ETIPULATED by and between the plaintiff
and BRADLEY MINING CO., P. K. BRADLEY, ESTELLE R. DAVIS and
RUTH deFREMERY , certain of the defendants herein, that sald
defendants may have to and including the lst day of March, 1840,

within which to file an answer to plalntiff's complaint.

DATED: January £9, lMGW M

Attorney for Plaintiff

Mo (Brkes dtres

hhtnﬁe}_{‘nr said Defendants




0 0 =2 @ ¢ & A O

e =
w = O

14
15
16
17
1a

25
ol

-

g5

AROBECK, PHLEGER & HARRISON F H_ED
Croacker Smilding k!
San FPrancisco, California, ... Diclock
Attorneaya for certaln defendants, JAN 31 1340
WALTER B.MALING,

IN THE UNITED STATES DISTRICT COURT FOR THE HORTHERN DISTRICT
OF CALIFORNIA, RORTHERN DIVISION

UNITED STATEE OF AMERICA,

)
Plalntifr, f]I
va. ; Ho. 4068-L
THE 3TATE OF CALIFORNIA, ot al, :::
Dafendants, i

STIPULATION EXTENDING TIME

IT Is HERERY STIFULATED by and between the partlea
hereto that the defendants Dent W. Haedonough, Individually,
and Dent w, Hacdonough, suod as John Doe I, as administrator

wilith the will annexed of the Estate of Joseph M. Macdonough,



1 deoceassd, John Macdonough, a minor, and Xary Maosdonough, a
2 minor, may have to and inc¢ludlng February 29, 1840, within
3 which to plead or answer the complalnt on file hereln or
4 make such motion with reference thereto as they may be
& advised,
6
7 Dated: Jamiary 3 40,
8 M “"’% R :
&
Mmited States Attorney
10
11
12 “hAssiaten thtes Attorney
15 Attorneys for Flaintiff
14
16
15
17
18
19
20
21
e2
23
24
25
28
27
28
29

30



In the District Court of the Anited States

MORTHERM DISTRICT OF CALIFORMIA f f

HORTHERM DIVISION -~

---------------------------------------------

-----------------------------------------------

To the Clerk of Said Court:

Pleass fesue_____8lias summons for service upon the defendant

ceecaeo--—.-PONER AND IBRIGATTION. COMPANY. OF CLEAR LAKB, 2 .corporation-----
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Abfornay for- . PiaintifL., o M
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BROBECK, PHLEGER & HARRISON
Crocker Bullding
San Frenclsco, Callifornla,

&
Attorneva for certaln defendants. / j _j

/

FILED

e O'cdockand ____Min. ____
DEC 25 1939

WALTER B.
MALING,

IN THE UNITED STATES DISTRICT COURT FOR THE KORTHERN DISTRICT
OF CALIFORNIA, NORTHERN DIVISION

UTHITED STATES OF AMESICA,
Plaintiff,
va, No., 4068 L
THE STATE O0F CALIFOHNIA; ot al,

Defendants,

Bl byl o g o B g g N e e

STIPULATION EXTERDING TIME

IT I: HEREBY STIPULATED by and between the parties
hereto that the defendants Dent W, Macdonough, Individually,
and Dent W, Macdonough, sued as John Doe I, a3 administrator
with the will annexed of the Estate of Joseph M. Macdonough,

deceased, John Macdonough, & minor, and Eary Macdonough, a

1,
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27
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30

minor, may have to and ineluding Jenuary 30, 1940, within
which to plead or answar the complaint on file hereln or
make such motlon with reference thereto as they may be

advised,

Dated: December 30, 1938,

tdtas Attorney

Asaistant Unigad cLATes Attorney

Attorneya for Plaintiff,

i
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LI/
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JOHH PAREE DAVIS

Attorney at Law F:‘II-EE:[:)

TOb Btandard 01l Building —O'elockand ____ Min
San Francisco, California )
Telephone DOuglas 1510 DEC 2 5 1939

Attorney for certain defendants

'y

WALTER B. MALING,
OLERK.

IN THE NORTHERN DIVIBION OF THE UWITED STATES DISTRICT COURT
FOR THE WORTHEHW DISTRICT OF CALIFORHIA

UNITED STATES OF AMERICA,
Plaintiff,

Toa

Tk STATE OF CALIFORNIA, ET AL.,

Ho. 40688 L

Defendants.

S s - S T N T o

ETIPULATION EXTENDING TIME

IT IS HEREBY STIPULATED by and between the
plaintiff and BRADLEY MINING CO., £. B, BRADLEY, ESTLLLE Re
DaVIS, and BUTH JelHEMERX, certain of the defendsnts herein,
that saild defendants mey have to and including the 1lst day
of Februery, 1940, within which to file an =nswer to plaintiff's

complaint.
DATED December 26, 1939. / m%"‘"’?-

f::m-ftw,f
httnrney} for Plaintiff

farky f 22’

Attorjfiey for said Defendants
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JOl PARKS DAVIS /
Atto t L&
705 Standerd 011 Building FILED

Sen Francisco, Califernis
Telephone DOuglas 1510

Attorney for certaln Defendants NOV 291339

WALTER B. M.ﬂéﬂfﬂlg.

IN THE HORTHERH DIVISIOH OF THE UWITED STATEE DISTHICT COURT
FOR Tok RORTHBRK DISTRICT Or CALIFORKIA
UNITLU STATES OF AMERICA,
Pleintiff,
vE. No. 4088 L
THr STaTE OF CALIFORUIA, BT AL.,
Defendants.

T BT T N T T T T T st

STIPULATION EATENDING TIME

IT IS5 AEarBY STIPULATED by end between the plaintiff

and BRADLI i CO., E. He BRADLEY, ESTELLE H. DAVIS and

HUTH deFHEMBRY, certains of the defendsnts herein, thet said
defendsnts may have to znd Including the 24 day of January,

1240, within which to file an answer to plaintiff's complaint.

DaTeD November £8, 1853,

o D'clock apd....... M0 ......

TP G ﬂ—/ﬁ;gii Plaintiff

ﬂi%urney forlaaid Defendznts
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BROBECK, PHLEGER & HARRISON
Croclker Bullding
San Franclsco, California,

Attorneys for certaln defendants. {:#

FILED

____D'clock and....... Mo
NOV 29 1938

WALTER B, MA&L?:E-

IN THE JNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT
OF CALIFORNIA, ¥ORTHERN DIVISION

UNITED STATES OF AMERICA,

)
}
Plaintiff, 1
va. a Ho, 4068 L
THE STATE OF CALIFORWIA, ot al. %
Dafendants. ;

STIPULATION EXTENDING TIME
IT IS HEREBY STIPULATED by and between the partiea
hereto that the defendants Dent W, Hacdonough, indlvidually,
and Dent W. Macdonough, suad as John Doe I, as administrator
with the will annexed of the Eatate of Joseph . Maocdonough,
deceasad, John Hacdonough, & minor, and Mary Hacdonough, a
minor, may have to and including December 30, 1238, within

1.
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which to plead or answer the complaint on flle herein or
make such motion with refersnce thereto as they may be

adyiaad,

Imted: Novembar 30, 1939,

niged ctates Attornay

Attornays for Flalntiff,

=
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JOHN PARKS DAVIS j / P

Attorney &t Law

708 Standerd 011 Building
San Franclsco, Celifornis F I I—ED
Telenhone “Duglss 1510 O'olock and...... Min
Attormey for certain Defendsnte 0CT 20 1939
WALTER B. MALING,
CLERK.

IN THE NORTHERN DIVISION OF THE UNITED STATES DISTRICT COURT
' FOR THE KORTHERN DISTRICT OF CALIFORNIA

o i i L] L] L L] L] L

URITED STATEE OF AMERICA,

S S

Plaintifif,
vE.

NO. 4068 L
THE 5I&Th UF CaALIFOHNIA, ET AL, ,

Defendents.

L] - L L L L L L - L L L L - . L L -

I S, T, S S -

STIPULATION EATELDING TIME
IT I& HEREBY ETIPULATED by end between the plaintiff and
HUTE & MERY, certsin of the defendants herein, that said
defendants may have to and including the 1lst day of December,

1939, within which to file an answer to plaintiff'=z complaint.

DATED October .25'1. 1959,

Fttorby for Pleintiif

At #L ney for mald Defendsnts
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EROBECK, PHLEGER & HARIISON
Crocker Pullding
Jan Francleco, Callfornisa.

Attorneya for certaln defendants. 8 L /

FILED

secacsW'clock and......, Min,....
0CT 301939

Il TIHE UNITED STATES DISTRICT COURT FOR TLE WORTHERK LISTRICT
OF CALIFORNIA, HORTHERE DIVISION

UNITED STATES OF AMERICA,
Plaintiflf,
vE . Ho, 40658 L

THE STATE OF CA.LIFGRHI&; et &l.
W
Defendanta.

g gl Bl e ™ B S e g e

STIPULATION EXTENDING TIME

IT IS5 HERERY STIPULATED by and between the partiea
hereto that the defendants Dent ¥W. Macdonough, individually,
and Dent W, Maedonough, sued as John Doe I, as administrator
with the will asnnexed of the Estate of Joseph 1. Macdonough,

deceaged, Joan [&cdonough, & minor, and kery kacdonough, &



= €& N =

€3 i =3 Lol &

minor, may have to and inecluding Hovember 30, 1958, within
which to plead or mnswer the complaint on file herein or
make such motlon with reference thereto ae they mmy bhe

advised.,

Dated: October 3, 1936,

imited Stateavattorney

I otaces A

Attorneys lwr Plaintiirl,
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BROBECEK, PHLEGER & HARRISON
Croclter Dullding
Sgn rancisco, Califormmia,

Attorneys for certain defendants,

S ILE L

0 chnek e M
SEF 29194

NALTER B.MaL NG

LLEHN

IN THE UNITED STATES DISTRICT GUURT FOR THE HORTHERN DISTRICT

OF CALIFOHNLIA, WORTIHERR DIVISIOHN

MITTED STATES OF AMERICA,
Plaintifr,
Via

THE STATE OF CALIVOHNIA, et al,.

lios 4068 L

Deafendanta .

b e o e e e

STIPULATION EXTENDING TIHE

iT IS HERERY STIMULATED by and between the partiea
hereto that the defendanta Dent We. lMeodonourh, individually,
and Dent . Hacdonough, sued as John IDoe I, 28 adninistrator
with the will annexed of the Lstate of Joseph M, lmcdonough,

deceased, Joan Macdenowh, a minor, anG Wery .acdonough, &

A



minor,; say have to anc laoclucing Vetober ol, L¥oY, within
wilch to plead or answer the complalint on I'ile herein or

make such motlon wlth reference thereto ng they may La

Datedd Septenber j 1950 .

advizad,

nasistant U dl States ALtorney
Attorneys Loy Flelintlff,
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JOHN PAREE DAVIE Ef? ?
Attorney at Law ,gff
705 Btandard 01l Building

Ean Franclsco, California

Telephcne DOuglas 1510

Attorney for certaln Defendants

IN THE NORTHERN DIVISION OF THE UNITED ETATES DISTRICT COURT
FCE THE NORTHERN DISTRICT OF CALIFORNIA

UNITED ETATES OF AMERICA, %
Plaintiff, )
( No, 4068 L
vE. %
THE ETATE OF CALIFORNIA, ET. AL., ?’.
Defendants. 3
SIIPULATION EXTENDING TIME

IT IS5 HEREBY STIPULATED by and between the plaintiff
ant BRADLEY MINING CO., P. R. BRADLEY, EETELLE K. DAVIE and
RUTH de FREMERY, certain of the defendants herein, that said
defendantw may have to and inecluding the 1=t day of November,
1929, within which to file an answer to plaintiff's complaint.

DATED: GEeptember 27, 1939.

Attorneyefor said w
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31
32

JORN PARKE DAVIS ‘3/’/

Attorney at Law

TUs Standard 01l Building -
San Franclseo, California II— I L— E D
Telephone DOuglas 1510 e 'clock and....., Min__
Attorney for certain Lefendants SEP1= mr;
WALTER B, MALING,
CGLERK.

1K ThE HORTHERN LIVIGIOH OF THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMEHICA,
Plaintiff,
VE. No. 4068 L
THE STATE OF CALIFOHRNIA, ET AL.,

Delendants.

e et i S

R R R ST . R T S T S

STIEVLATION FTERLING TIME

IT 15 HEREEY STIPULATED by and between the plaintiff
and BRADLEY MINING CO., P. R. BHADLEY , ESTELLE R. DAVIE and
RUTH de FEEKEHY, certsain of the defendants hereln, that said
defendants nay have to and including the lst day of October,
1828, within which to file an answer to plaintiff's complaint.

%tnrnﬁr for seid Defendants
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EROBECK, PHLEGER & HARRISON
Crocker Buil

San Franclsco, Californla.

Telephone: S3Utter 0666.

Attorneys for certain defendants.

IN THE UNITED STATES DISTRICT CUOURT FOR THE NORTHERN DISTRICT
OF CALIFORNIA, HORTHERN DIVISION

UNITED STATES OF AMERICA,

)
Plaintiff, ;
va., ) HNo, 4068 L
THE STATE OF CALIFORNIA, et al, %
Defendants. %

STIPULATION EXTENDING TIME

IT I5 HEREEY STIFULATED by and between the parties
hereto that the defendanta Dent W, Macdonough, individually,
and Dent W, Macdonough, sued as John Doe I, as adainistrator
with the willl annexed of the Estate of Joseph M. Macdonough,
deceased, Joan Macdonough, & minor, and Mary lacdonough, a

1.
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minor, may have to and including Septewmber 30, 1839, within

which to plesad or anawer the complsaint on file herein or

make such motlon with reference thereto as they may be

advised,

Dated: August 31, 1939,

Assistant Uni%ag Statea Attorney

Attorneya for Plaintiff.
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28
29
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BROBECK, PHLEGER & HARHISON,

Crocker Building,
San Franeiseo, California, //’
Te lephone : SUtter 0666, 13
Attorneys for certain defendanta.
- - —
FllEs
__rclockand. .. Min..
dhe - 1I19F

WALTER B. MALING

&l

IN THE UNITED STATES DISTRICT COURT FOH THEE KORTHEAK DISTRICT
OF CALIFORHTA, WORTHEERN DIVTSTON

UNITED STATES OF AMERICA, )
Pleintiff, 1
ve. } No, 4068 L
THE STATE OF CALIFORNIA, ;
at al,
Defondants, i

STIPULATION EXTENDIKG TI6E

IT I3 HLHEBY STIPUIATED by and between the parties
hereto that the defendants Dent W, Macdonough, indlviduaslly,
and Dent W, Hacdonough, sued as John Doe I, as administrator
with the will mnnexed of the Eatate of Joseph M. Hecdonough,
deceased, Joan Macdonough, & minor, and Mary Macdonough, a

1.
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minor, may have to and including August 31, 18589, within

which to plead or answer the complaint on file herein or

make such motion with reference thereto as they may be ad-

vized.

DA TED 3

July 31, 1959,

—
—

Un

[
= hasiat

Ze

ant (fited States Attornay
Attorneys for Plalintiff.
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JOHN PARKS DAVIS ﬁ/ﬁ
Attorney &t Lew //
705 Standerd 041 Building

San Francisco, Celifornis

Telephone DOuglas 1510
| Attorney for certain defendants

IN Tdk KRORTHERN DIVISION 0! THE UNITED STATES DISTRICT COURT
FOR THE GORTHERHW DISTRICT OF CALIFORNLA

URITED STATES OF AMERICA f
Plaintiff, :

vs. : No. 4068 L
| THE STATE OF CALIFORWIA, ET AL,, ¢

. Defendants,

IT IS HMEREBY STIPULATED by and between the plaintiff
and BRADLEY MINING COWMPAWY, P. R. BRADLEY, ESTELLE R. DAVIS and
RUTH de FREMERY, certain of the defendants herein, that said '
defendants may have to and including the 1st day of September,

1 1939, within which to file an snswer to plaintiff's complaint.

| DATED July 27 . 1829, |
2t ‘pjﬁﬁm =Y =gy

Attorney- for Plaintiff

] #En‘rnﬂy %ur said Defendents
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JOHN PARKS DAVIS

Attorney at Law //
T05 Standard 011 Building

Ean Franelseo, California

Telephone DOuglas 1510
Attornay for certaln defendants

IN THE NORTHERN DIVISION OF THE UNITED STATEE DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, )
Plaintiff, g
V3 :E No. 4068L
THE STATE OF CALIFORNIA, §
et al., §
Defendants. }
STIPULATION EXTENDING TIME

IT I5 HEREBY STIPULATED by and between the plaintiff
and Bradley Mining Company, P. R. Bradley, Estelle R. Davis
and Ruth de Fremery, certaln of the defendants herein, that sald
defendants may hawe to and including the lst day of August, 1323,
within which to file an answer to plaintiff's complaint.

DATED: June _=7 _, 1989. 4,//

mmtiﬁ

.ﬂm P.m Yams

Attophey for said Defendants
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BROBECE, FHLEG'R & HARRISON
Croclter Bulldlng,
San Freneclaco, Callfornla,
Telaphone: 3U=0666
Attorneya for certaln defendanta,

n
/

IN THE UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT
OF CALIFORKIA, HOHTHERN DIVISION

UNITED STATES OF AMERICA, {
Plaintiff,
va,.
No. 4068 L
]
THE STATE OF CALIFORNIA, }
ot al., 0

Defendsnta,

STIFULATION EXTTHDING TIME

IT IS HEREBY STIFULATED by and between the parties
hereto that the defendents Dent W, Macdonough, individually,
and Dent W. Macdonough, sued as John Doe I, as sdministrater
with the will annexed of the Estete of Joseph M. Macdonough,
decemsad, Joan Msedonough, a minor, and Mary Hacdonough, &

1.



minor, may have to and ineluding July 31, 1838, within which
to plead or anawer the complaint on file herein or make
such motion with reference thereto as they may be advised.

-

DATED: June 30, 1939,

a 28 oIrmey

Attorneya for Plaintiff.

2.



Em:ﬁ-ﬁﬁm@-tﬂlﬂl—'

1o
16
1Y
18
19

21
22
23

25
26
a7
28
29

BROBECE, PHLEGER & HARRISON
Crocker Building,

San Francisoo, Callformia,
Telephone: SUtter-0686,

Attorneys for certaln defendants. ?,ﬂ"q

IN THE UNITED 3TATES DISTRICT COURT FOR THE NORTHERN DISTRICT
OF CALIFORNIA, HORTHERN DIVISION

UNLTED STATES OF AMERICA,

Plaintlirff,

Ho. 4068 L
-1

THE STATE OF CALILFORMNIA,
et al.,

e T o e g B g e i St

Dafandants.

STIFUIA TION EXTENDING TIME

IT I3 HEREBY STIPULATED by and bestwesn the partlea
hareto that the defendants Dent W. Macdonough, individunally,
and Dgnt W. Macdonough, sued aa John Doe I, as administrator
with the will mmnexed of tha Eatate of Josaph M. Macdonough,
deconsad, Joan Macdomough, a minor, and Mary Macdonough, a
minor, may have to and ineluding Juns 30, 18389, within which

1.



to plead or anawer thse complalnt on file hereln or make
such motion with reference thereto as they may be advised.

Dated: June 15, 1930.

_'Ep:i States A¥torney

Attorneys £ or Plaint Iff.

e



o W =1 o @O = a4 b =

e =
MO O

13
14
15
15
17
18
19
20
21
22
20
24
256
26
a7
28
29
30
41
32

705 Standard Oll Bullding
S3an Francisco, California

Telaphone DOuglas 1510 = =

JOHN PARKS DAVI3 4
Attorney at Law f?

Attorney for certain defendants ciock and . ... Min,

IN THE RORTHERNW DIVISICON OF THE UNITED STATE3S DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

TUNITED STATES OF AMERICA )
FPlaintiff, {

v ) Ho. 4068 L
THE STATE OF CALIFORKIA, et al.,
Defendanta. )

STIPULATTON EXTENDING TIME

IT I8 HEREBY STIFULATED by and between the plaintiff
and Breadley Mlning Company, P. H. Bradley, Estelle H. Davis and
Ruth de Fremery, certain of the defendants herein, that sald

| dafendants may have to and including the lst day of July, 1938,

within which te file an anawer te plaintiff's complalnt.
DATED: June {
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BROBECK, PHLEGER & HARRISON
Crocker Bullding

San Franclsco, California,

Telephona: Sutter 0666

Attorneys for certain defendanta, ﬁ/j{/
; L J

I THE UNITED STATES DISTRICT COURT FOR THE NHORTEERNH DISTRICT
OF CALIFOHNHIA, WOATHERN DIVISIOH

UHITED STATES OF AMERICA,
Plaintiff,
VBa Ho. 4068 L

THE STATE OF CALIFORNIA,
et al.

Defendants.

e e

STIPULATION EXTENDING TIKE

IT IS HEREBY STIFULATED by and between the partles
hereto that the defendants Dent W, laodonough, individually, and
Dent W, Macdonough, sued as Joln Loe I, as adminlstrator with the
will annexed of the Estate of Joseph M, Macdonough, ceceased,
Joan Macdonough, & minor, and Hary Macdonough, a minor, may
have to and including June 15, 1539, within which to plead or
anawer the complaint on file herelin or make such motlon with

1.
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reference thereto as thay may be

Dated: June 1, 1939.

pdvised.

i?{ E-ﬁthtfiidggifiéi:ff LET;EF#

United Statea Attorney

. = F f{d'ﬂ. e,
Eﬂﬂfﬂégéé én%égg States AtLorney

.

Attorneys for Plelntiff,
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JOHN PARKS DAVIS ﬂ,j"
Attorney at Law /
705 Standard Cil Bullding

Ean Franclsco, Californis

Telepgheone DOuglas 1510

Attorney for certain defendants

II THE WORTHERK DIVISION OF THE UNITEL STATES LISTRICT COURT,
FOR THE WOETHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, J
Plaintiff, E

VS § ¥o. 4068-L
THE STATE OF CALIFORNLA, J;-L
et al., 4
Defendants. E

= - — -

ETIPULATION FATENLING TIME

IT IS HEREBY STIPULATED by and between the plaintiff
and Bradley Mining Co., P. R. Bradley, Estelle H. Davis and
Ruth de Fremery, certain of the defendants herein, that saild
defendants may have to and including the 1st day of June, 1833,
vithin which to file an answer to plaintiff's complalnt.

DATED: KEAY 10, 1329.

j.' tet Ot LG,
"Attorneyslor Plaintiff

Bu. Yer:

Attgbney for ssid Lelendants




I the Bisteict Court of the Mnited Staten

MORTHERN DISTRICT OF CALIFORNIA

HORTHERM DIVISION
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To the Clerk of Said Court:
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31! ﬂ;] UNITED STATES DISTRICT ﬂllﬁ

Ermrnt‘ Taliforuia

. UNITED. STATES OF AMERICA, ... .. }-’3‘

..... CROCKER FIRST NATIONAL BANE OF .

o BAN FRANCISCO, of al, .
Iefondanig.,

3t is Werehy Stipulated ond agreed by and between the respective parties hereto that the
.-Duiudmt,.-.Emuk.ar..fimn..lnt.l.ﬂnnl..Bmk...nr...m.. Franglsne.. .. .

wmay hove to and including fhe.... .Hishth. NPTV B - - . g AR 3‘9
weithin which to plead, demur fo, or answer.. ﬂflﬂ. MMlﬂtln#hﬂﬂhﬁ'ﬂ-ﬂntitllg_lﬁti on,

ettt ettt sttt a e e O TAGEE S80R Wiobion with reference therelo s A% ...
iy be adiised,

This stipulation el be filed.

07 P T . . P Ry ,.y}ﬂ 74_ ;_é/ :qﬁ:
S s e m

.rll!nrrlry;...-f:rr... ..I‘.lﬂ.].‘l!l.ﬂif..... SRR 2
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BRORECK, PHLEGER & HARKRISON,

Crocker Building, /,--"'
Zan Franclisco, Californis.

Telephone : Su=0666
Attormmeya for Certain Defendnnts.

IN THE UNITED STATES DISTRICT COURT R THE NWORTHERN DISTRICT
OF CALIFORNTA, NORTHERN DIVISION

UNITED STATES OF AMERICA,
Plaintlirf,
No. 4068 L

Vaa.

THE STATE OF CALIFORNIA,
et al,

Defendonts,.

i
i

STIFULATION EXTENDING
TIME

IT IS HERERY STIFULATED by and between the partiea herato
that the defendants Dent V.. Macdonough, indlvidually, and Dent W.

Macdonough, sued as Jolm Doe I, as administrator with the will an-
nexed of the Estate of Joseph M. Macdonough, deceased, Joan Mace
donough, a minor; and Mary Macdonough, a minor;, may have toc and
ineluding June 1, 1939, within which to plead or answer the

complaint on file hereln or make such motion with reference

1.
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thereto as they may be advised.
DATED: May 1, 1839.

vy %”’ Z Mecyrtyp ity
a3 Attorney \

Ce

Attorneys for Plaintiff,
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| Jomw PARKS DAVIS ,af",ﬂ

Attorney at Law
- 705 Standard 011 Building
San Francisco, California "

o S
Telephone DOuglas 1510 O'eloak and "
éﬁttnrn&y for certain defendants APE 91 100k
1"!' = Ii—-i--.' I'.._ 4 A

IN THE NOHTHERN DIVISION OF THE UNITED STATES DISTRICT COURT,
FOR THE NORTHERN DISTRICT OF CALIFORNIA

| tirien esatss o AMERICA, {
|
Plaintiff, E
f V. { No. 4068-L
THE STATE OF CALIFORNIA, )
et Ell} ;.l.
Dafendants. }
1]
STIPULATION EXTENDING TIME

IT I5 HEREBY STIPULATED by and betwesn the plaintiff
and Bradley Mining Co., P. H. Bradley, Estelle R. Davis and
Ruth de Fremery, certaln of the defendants herein, that sald
defendants may have to and including the 10th day of May, 19%9,
| within which to file an answer to plaint
f DATED: April » 1B39,

's complaint.

ttorney fuféggiintiff"

Attorney for sald defendants




© @ =1 & A g G W

O T T S U T S .
& o B @ N = O

17
is8
19
20
21
22
23
24
25
26
aT
28
29

51
i

JOHN PARKE DAVIS
Attorney at Law

| 7056 Standard 0il Buillding
| 8an Francisco, Californi=a

Telephone DOuglas 1510

Attorney for certain defendants

IN Tde WORTHERN DIVISIOR OF THE URITED STATES DISTRICT COURT
FOR THE HORTHERN DISTRICT OF CALIFORHIA

® ® ® @& ® @& ® @ @& ® @

UNITED S1aTES UF AMBRICA,
Plaintiff,
Y5, No. 4086BL

THE STATE OF CALLFORNIA,
et nl,,

et e i P i g g g gt

Defendsnts.

TIPULATION EXTENDING TIMk

IT 1S UbREBY STI/ULATED by and between the olsintiff
and Bradley Mining Company, P. R. Bradley, Estelle R. Davis
and Ruth de Fremery, certain of the defendants herein, that said
defendants may have to and including the £6th day of April, 1339,
within which to file an answer to plaintiff's complaint.

DATED April E s 1938.

AR . et Sy

At ey for Plaintiff

Mo Visdee. fun

At’hrney for said Delfendants
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@O%% FOR THE NORTHERN _ @#NMKMK DISTRICT OF THE k
State of California
j o

i ANELRD SYNTES: BR AMEIEWA, s /

M“-DEEL O S

 Plaintif-...
L

RN e i st e b 7

way kave fo ond fncluding the_... Beventn -y n-,l’l'!'r, ;Pjg
within which to plead, demur fo, or answer. @ Complaint in the above-entitled action,

PR TR PSS P 20 L 0 0 0 WY N NN 08 58 N R 5 B b B i Bt e i B R e el e e e i e e 2 e

AR 4 A BB e et s s T WIGERE Ak mofion wilth reference therslo . 2l
may be advised,
This slipulalion need nol bo filed.
Dated,... ApTAL 6%h, 1939
: P L nanhr e, :
YA 7b s o

Attorney Sfor.. BXBADEALE . T




The fercgoing time i hereby extended to amd

inelading the day of.. M), -
L LT T p— fer. - ——

The forcgodag time is hereby extended to and

inelading thee . | . 103_...
Koy e

The foregoing time i3 kerehy extended to and

incloding t B Ry T s R R R v 158
Pt S o TP e P s == b Py

The foregoing time Is hereby extended 1o nndd
inclading the.—.. ...

The foregoing time is bereby extended 1o and
i.111:|l|.|.|:|ir|,g: | T L R — ] -

MAltorncy...— lor. o I

Ha.“ﬂ'ﬁ'sl' A ] Py S RS

... UNITED STATES OF AMERICA
 Plainkifl.=.

CROCKER FIRST NATIONAL BANK

.....................................................................................

... OF BAN FRANCISCO, et al,
Defendont 8.,

Stipulation Extending Time

Ta

Address
New Post Offlce Bullding
Sacramento, California

Morrison, HoHFELD, FOERSTER,
SHuMAN & CLARK
ATTORMNETY®S AT LA W

CrockEn BUILMMG
SaM FRAMCISCD, CALIFORMIA



10
11

FRANK J. HERNESSY,

United States Attorney, l Ml
&. B, HJELNM, LA
Assistant U, 5. Attorney,

Attorneys for Plaintifr,

EHCER

_ Delock and._... Min....__
MAR 2 (1934

WALTER B. MALING,
CLERIC

IN THE UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT
OR CALIFORNIA, NORTHERN DIVISION.

- oEm o = e o omm

13  [PNIPED STATES OF CALIFORNIA,

15

17

)
)
Vo
j¢  |PHE STATE OF CALIFORNIA, et al., i
)
)

Platntiff,
H‘D‘ ™ -IzDﬂE-L

Defendantsa.

2 5

]
(=

g B B % B B ¥ B B

STIFULAT ION EXTENDING TIME
IT IS HEREEY STIPULATED by and between the parties here-

b0 that the defendant, Pacifile Gas and Electric Company, a
porporatlon, may have to and ineluding May 1, 1859, within

which to plead or answer the complaint on file herein or make
such motlion with reference thareto as they may be advised,

FRARE J., HENNESSY,
Unlted States Attorney

B A

Assistant U, S. Aftorney.




GEHET H. “ﬂm}!ﬂ ! Ll I
2002 Hobart Building,

8an Franclisco, Californla,
Attorney for The Homan Catholie
Archbishop of 8an Francisco, &
eorporation sole, Defendant,

IN THE NORTHERN DIVISION OF THE UNITED STATES
DISTRICT COURT FOR THE NORTHERN DISTRICT OF CALIFORNIA

UKRITED S8TATES OF AMERICA,

Plaintiff,
ve, Oivil Wo, UOES-L

THE STATE OF CALIFORNIA, etec.,
Def endants, 5

STIPULATION,

It i8 hereby etipulated and agreed by and between the respect-
ive partiess hereto that defendant THE ROMAN CATHOLIC ARCH3ISHOP OF
SAN FRANCISCOD, a corporation sole, may have to and including April
15th, 1939, within which to plead, demur, enswer, dieclaim or make
such motion in thie action a®# said The Roman Catholic Archbishop

of 8an Francisco, &8 corporation sols, may be advised.
This stipulation nead not be filed nor need any order of court
be made or had thereon.

Dated, Sacramento, California, March é&? 29,

Lranb ] Pty
‘iﬁw%_ﬁi

(iLaaf United States Attorney

Attorneys for Pleintiff,



Inth sz srares premicr  _gurt
(BEths NORTHER DIVISION  XDOUMIDOEX FOR THE NORTHERN DISTRICT

t the State of California
" 7
,:L

................................................................................................

l‘-—f —
mm_.anﬂ:a..nr.-muﬁ;;ﬁ.x No. BOGE L MR .}
L

L1 8
CROCKER. FIRST NATIONAL BANE OF
BAN _FRANCISCO, et al

"I'r' ‘:l""_l._.: = g i
= = B, MAI s
Defendani 8. 'f_; e

It is Werehy Btipulated ond agreed by and belweon the respective partizs herole that the
_Defendant, Crocker First National Bank of San Franeisco ==~

wmay have to and |m1wdlny the,.. E‘R'ﬂ?!‘fh dﬂy CT - B , 939
writhin twehdck fo plead, demur fo, or mth_‘ﬂm]&j,n#Mthﬂlbﬂ?ﬁlﬂtitlﬂd_lﬂti?ﬂ,

............................................................................................ or make such motion with reference therelo as. 1%
may be adeised,
Thiz stipulafion need nol be filed.

"H‘w-'"ﬁr for.. EJ.nj.ni:LrI



The leregoing time i hereby extended to and

inclading the. ... a2y O 193,

The feregoing time is hereby extended lo and

imelisding the..... Adxy al e S | I .
£, LTy o ity | e e P e L

incliding the...mm 1 B | Sl A P — 1 e
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The loregoing time s heeeby extended o and

including (he .. .l P R L SN |- SR

A OIS e FOF e e

The faregoing time 18 hereby extended to and
including tle... day of. 183......

. UNITRD STATES OF AMERICA . .
Flaintiff. =

.. OF_BAN_FRANCISCO, at al, .
Defendant B,

Stipulation Extending Time

Ta

Morrison, HoHFELD, FOERSTER,
SHUMAN & CLARK
ATTORMEYS AT =AW

CrodKEn BUILDING
Bad FRANCISSO. CALIFORMHIA
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BROEECKE, FHLEGER & HARRISON,
Crocker Pullding,
Jan Franclsco, California.
Telephone: SUtter 06EA.

Attorneya for Certain Defendants.

||
/
FILED
b 1AL

WALTER B.MALING

CLEHE

IN THE UNITED 3TATES DISTRICT COURT FOR THE WORTHERR DISTRICT
OF CALTFORNIA, NORTHERN DIVISION.

L2 & N g J

UNITED STATES OF AMEHRICA, )
Flaintisr, )
i J' T'Irg * iDEE""L =
)
)

THE STATE OF CALIFORKIA, ot al.,
Dafendanta. )

STIPULATION EXTENDING TIME
IT IS5 HEREBY STIPULATED by and betwsan the parties hereto

that thea dsfendsants Deant W. Macdonough, Individually, and Dent W.
¥eodonoush, sued as John Doea I, as adminiatretor with the will an-
nexed of the Eatate of Joseph ¥. Macdonough, deceased, Joan Mac-
donough, & minor, and Hary Macdonough, a minor, may have to and in=-
cluding May 1lat, 1838, within whlch to plesd or anawer the complalnt

on flile herain or make such motlon with raferance thereto as they

CE] A% torney g

achs Attorney

may be adviasad.

Dated: Marech 15, 1639. i; é/
nited

Agsalstant U

Attorneys for Flalintiff,



GARRET W. McENERNEY

2002 Hobert Bullding,

B8an Frenciecn, California,
Attorney for Edward H. Nutter,
(eued herein as Edward A, Nutter),

Def endant.,

I¥ THE NORTEERN DIVISION OF THE UNITED ETATES DISTSICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, 6,

Plaintiff, ’,

ve, Civil No. ULOESL
THE STATE OF CALIFORNIA, etc., ) [_ | ]:- L.t
.I -
Defendants. ) O'clock and Win.
=I“!iq R - :I~'||'

WALTER B, MALING
STIPULATION,

It ie hersby etipulated and agreed by and between the respect-
ive parties hereto that defendant EDWARD H., NUTTER (sued herein as
Edward A. Nutter") may have to and including the 25th day of March,
1979, within which t1 plead, demur, answer, disclaim or make such
motion in this actlon ae sald Edward H. Nutter (sued herein as Rd-

ward A, Nutter) may be advised,
This stipulation need not be filed nor need any order of court

be mpde or had thereon,

Dated, Sacramento, California, March 4, 1939,

it il

L
MHM ted 8tates Attorney

l.t‘tﬂ'mesj for Plaintiff,
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JOHN PARKS DAVIS 5"'
Attorney at Law
705 Standard 011 Building

San Franelsco, Californila ‘N ¥ -
Telephone DOuglas 1510 ghoch Min.
Attorney for certain defendants MG &=

1 J'I-\.' | ..'_I L] |'-,-‘1 5y

Ii THE NORTHERN DIVISION OF THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA {
Plaintiff, {

vs. % No. 4068L
THE STATE OF CALIFORNMIA, )
et al., (
Defendants. {;

STIPULATION EXTEWDING TIME

IT I5 HEREBY STIPULATED by and between the plaintiff
and Bradley Mining Company, P. R. Bradley, Estelle R. Davis
and Ruth de Fremery, certain of the defendants herein, that saild
defendants may have to and including the 8th day of April, 1829,
within which to file an enswer to plaintiff's complzaint.

T
DATED March s 1939, '
fgfya¥tﬂ¢ml¢1f#4~1*54mﬁa

Attorneyi.for Pleintiff

ﬁ:ﬁfner for said endants




In the Bistrict Court of the United
NORTHERN DISTRICT OF CALIFORNIA

HORTHERM DIVISIGHN

................................................

Civil - 4068-L

----------------

To the Clerk of Said Court:
ST

Plese fesne. . 81ias summons and coples for service upon
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JESSIE T, McDONOWGH, sued as Jane Doe One
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JESS W. McDONOUGH,

-

JOAN McDONOUGH, sued as Jane Doe Two
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sued as John Doe Three
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MARY McDONOUGH, sued as Jane Doe Three
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JOHN G. AGER, sued as Hichurd Howe One
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JAN 10 1949
C. W. CALBREATH,

OLERK

IN THE NORTHERN DIVISION OF THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

= = Em oE= = e

UNITED STATES OF AMERICA,
Plaintiff,

vs,
THE STATE OF CALIFORNIA; S, F. BUTTERWORTH;

ALFRED A, WHEELER; CROCEER FIRST NATIONAL
BANE, A CORPORATION; WILLIAM O, B, MAC-

| DONOUGH; JOHN DOE ONE, AS ADMINISTRATOR OF

30
a1
32

THE ESTATE OF JOSEFH M, MACDONOUGH, DE-
CEASED; JOHN DOE TWO, AS EXECUTOR OF THE
ESTATE OF JOSEPE M. MACDONOUGH, DECEASED;
JOHN DOE THREE, JOHN DOE FOUR, JOHN DOE
FIVE, JOHN DOE SIX, JOEN DOE SEVEN, JOHN
DOE EIGHT, JOHN DOE NINE, JOHN DOE TEN,

JARE DOE ONE, JARE DOE TWO, JANE DOE THREE, CIVIL MO, BOG6E L,
JANE DOE FOUR AND JANE DOE FIVE A2 HEIRS AT
LAW AWD/OR DEVISEES OF THE ESTATE OF JOSEPH
M., MACDONOUGH, DECEASED; FREDERICE BILLINGS,
THE CALIFORNIA BORAX COMPANY, A CORPORATION;
THE CALIFORNIA BORAX COMPANY, A CO-PARTNER-
SHIP; THE SULPHUR BANK QUICESILVER MINING
COMPANY, A CORPORATION; THE SULPHUR BANK
CONSOLIDATED QUICKSILVER MINING COMPANWNY, A
CORPORATION; EMPIRE CONSOLIDATED QUICKESIL-
VER MINING COMPANY, A CORPORATION; WILLIAM

. E, GERBER; RICHARD WHITE; CLEAR LAEKE QUICE-

SILVER MINING COMPANY, A CORPORATION; RAY-
MOND G, LANOUE; JAMES M. O'BRIEN; T, A,
MORRISEY; CLEAR LAKE COMPANY, A CORPORATION;
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28
30
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ESTELLE R, DAVIS; RUTH de FREMERY; CLINTON
E., DOLBEAR; P. R, BRADLEY; EDWARD A, WUTTER;
A, T, BATHAWAY; HOMESTAKE GOLD MINING COM-
PANY, A CORPORATION; GOLDEN GATE GOLD MIN-
ING COMPANY, A CORPORATION; RICHARD ROWE
ONE; RICHARD ROWE TWOQ; RICHARD ROWE THREE;
RICHARD ROWE FOUR; RICHARD ROWE FIVE; JANE
ROWE ONE; JANE ROWE TWO; JANE ROWE THREE;
JANE ROWE FOUR; JANE ROWE FIVE; SAM BLAKE
CORPORATION ONE; SAM BLAKE CORPORATION TWO;
SAM BLAKE CORPORATION THREE; SAM BLAKE COR-
PORATION FOUR; SAM BLAKE CORPORATION FIVE;
POWER AND IRRIGATION COMPANY OF CLEAR LAKE,
A CORPORATION; CLEAR LAKE WATER COMPANY, A
CORPORATION; CALIFORNIA TRUST AND SAVINGS
BANK, A CORPORATION; PACIFIC GAS AND ELEC-
TRIC COMPANY, A CORPORATION; PACIFIC TELE-
PHONE AND TELEGRAPH COMPANY, A CORPORATION;
BRADLEY MINING COMPANY, A CORPORATION,

Defendants,

The above entitled cause came on regularly for trial
before the above entitled Court, the Honorable Dal M. Lemmon
presiding without & jury, on the 1Bth of August, 1947, Frank
J. Hennessy, United States Attorney, by Emmet Seawell, Assist-
ant United States Attorney, appearing as attorney for the
plaintiff, Fred N, Howser, Attorney General of the 3tate of
California, by E. G. Benard, Deputy Attorney General, appear-
ing upon behalf of the defendant, The 3tate of California,
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Messrs, Brobeck, Fhleger & Herrison, by Marion B. Plant,
Esquire, appearing on behalf of the defendant Dent W. Mac-
Donough, individually and as Administrator With the Will
Annexed of the Estate of Joseph M. MacDonough, deceased, sued
herein as John Doe One, &z Administrator of the Estate of
Joseph M. MacDonough, deceased, and on behalf of the defend-
ants Joan MacDonough, & minor, and Mary MacDonough, & minor,
sued herein respectively as Jane Doe One and Jane Doe Two,
as heirs at law and/or devisees of the estate of Joseph M,
MacDonough, deceased, Neal Chalmers, Eaquire, appearing on
behalf of the defendant Clear lake Water Company, & cOrpora-
tion, and John Parks Davis, Esquire, appearing on behalf of
the defendant Eradley Mining Co., & corporation, sued herein
as Bradley Mining Company;

And it appearing to the Court that the defendants
Edward A, Nutter, Pacific Telephone and Telegraph Company,
Archbishop of San Francisco (John Doe Four), Crocker First
National Bank, T. A. Morrisey, Clear Iake Company, James M,
0'Brien, George J. 0'Brien and P, R. Bradley have each
appeared and filed answers dlaclaiming any intereat in the
real property described in the complaint on file herein;

And it appearing that defendants Estelle R, Davis
and Ruth deFremery have appeared and filed answers in the
above entitled action but that Bradley Mining Co, has suc-
ceaded to all right, title and interest of sald defendants
Estelle R, Davis and Ruth deFremery;

And it further appearing to the Court that defendants

California Trust and Savings Bank, Facific Gas and Electric
Company, Homestake Gold Mining Company, Golden Gate Gold

Mining Company, Raymond G, 1aNous, Fower and Irrigation Company

of Clear Lake, and H, Vincent Keeling (Richard Rowe Five)

u-3-|-
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have each been duly &and regularly served with & copy of summons
and complalint but have falled to appear and ansver or other-
wise plead within the time required by law, and that their

defaults have been duly and regularly entered;
Flaintiff having moved for dismissal of the acticn

as to the defendants Empire Consolidated Quicksilver Mining
Company, Clinton E. Dolbear, and A, T, Hathawey, and also as
to all rictiticus defendants designated by the names Doe,

Rowe and Sam Elake (save as herelnabove identified as sctual
defendants), and the attorney for the plaintiff having
atipulated in open court for the dismissal of the action &as

to defendants 3. F. Putterworth, Alfred A. Wheeler, Prederick
Billings, The California Borax Company, & corporation, The
californis Borex Compeny, & co-partnership, The Sulphur Bank
Guicksilver Mining Company, & corporaticn, The Sulphur Bank
Consolidated Quicksilver Mining Company, & corporation,
William E. Gerber, Richard White, and Clear Iake Quicksilver
Mining Company, & corporation, and the action thereupon having
been dlsmissed as to said defendants, and evidence having been
introduced and the Court baving conaldered the same, and it
further appearing and belng duly proved apd the parties appear-
ing upon the trlial having stipulated heretec, and the Court
being fully advised in the premlses, and bhaving flled herein
its findings of fact and conclusions of law, and having
directed that judgment be entered in accordance therewith;
now, therefore, by reason of the law and findings aforesald:
1T 15 BEREEY OHDERED, ADJUDGED AND DECREED

1. That the defendant Dent W. MacDonough, as Adminis-

trator with the wWill Annexed of the Estate of Joseph M. MacDonough,

deceased, was at the time of the commencement of this action and

-3‘-
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ever since has been and now is the owvner and seized in fee of
that certain parcel of real property located and lying situate in
the County of lake, State of Californisa, and more particularly
described as follows:

Tazland number one ailtuate in the North West

guarter of Section & Township 13 North Range 7 West

Mount Ddablo Bese Meridian and the South West guarter

of Section 31 Township 14 North Range 7 West Mount

Diablo Base and Meridlan according to the government

survey thereof.
That neither plaintiff nor its Indian wards has eny right, title,
estate or interest in, to or upon sald premises or any part or
parcel thereof; thet excepting for such interest or interests as
the defendants Joan MacDonough, a minor, and Mary MacDonough, a
minor, may have in the estate of seid Joseph M. MacDonough, de-
ceased, and excepting for such right, if any, as the Clear Lake
Water Company mey have to overflow sald parcel of real property,
or any part thereof, by raising the level of Clear Lake, none of
the defendants other than the defendant Dent W. MacDonough as
Administrator With the Will Annexed of the Estate of Joseph M.
MacDonough, deceased, has any right, title, estate or interest in,
to or upon sald premises, or any part or parcel thersof,

2. The defendant Bradley Mining Co., & corporation, was
at the time of the commencement of this action, and ever since
has been and now 1is the owner and seized in fee of that certain
parcel of real property located and lylng situate in the County of
Iake, 2tate of California, and more particularly described &s

| follows:

All lands located within the North East gquarter
of Section €& Township 13 North of Range T West Mount
Diable Meridian with the exception of & triangular
shaped plece of land lying to the south of & line run-
ning South 68 degrees and 40 minutes West from a point
452 7 feet north of the guarter corner common to
Sections 5 and 6 of Township 13 North of Range 7 West
Mount Diablo Merdidilan;

A1]1 lands within the North Weast guarter of Sec-
tlcn 5§ Township 13 North of Range 7 West Mount Diablo

=l =
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Base Merldian lying to the west of & line commencing at
& point 2319.1 feet north and 167.5 feet east of the
gquarter corner common to Sections 5 and & of Township 13
North of Range 7 West Mount Diablo Meridlan, thence run-
ning South O degrees and 10 minutes East 2 distance of
1762 .8 feet, thence running South 68 degrees and 40 min-
utes West to & polnt where such line intersects the Sec-
tion line running Korth between Sections 5 and & of
Township 13 North of Range 7 West Mount Diablo Meridlan.
This point of intersection 1s & point 452.7 feet north
of the gquarter corner common to Sectlions 5 and £ of Town-
ship 13 Rorth of BRange 7 West of Mount Diablo Meridian;

EXCEPTING, HOWEVER, those certaln lands situate in
the County of Lake, State of Californias, lylng rtly in
the NW 1}1 of Section § and partly in the HE of Beg-
tion 6, T. 13 N., R. T W., M.D.M,, more particularly
descrlibed as follows:

BEGINNING at & point which bears North 0° 10' West
400,78 feet from & point that bears North 76° 10' West,
distant 2555.3 feet from the center of Section 5, Town-
ship 13 North, Range T West, M.D.M.; thence from the
point of beginning, along the South ailde of the exlsting
road, North 89° 53' West, 657.9 feet, and South 86° 22!
30" West, 271.92 feet to a pipe monument set distant 15,0
feet East from the existing rock fence which encloses the
bulldings of the Indians living within this area; thence,
along & line running parallel and 15.0 feet distant from
sald rock fence, as follows: South 169 46" 30" West,
132.58 feet; thence South 16° 24" 30" West, 242.6 feet;
thence South 312 26' 30" West, 158.6 feet; thence South
612 35" 30" West, 335.0 feet, more or less, to the low
water line of Clear Lake; thence Northerly, along sald
low water line, 1200,0 feet, more or less, to a point
thereon that is situated South 20° §55' West, from & polint
that is North 680 42' West 1965,70 feet from the point
of beginning of this description; thence, leaving sald
low water line, North 209 BR!? Eaat,ﬁggﬂ.u feet, more or
leas, to said point situated North 427 Weat from the
point of beginning; thence KHorth O 12" East, 30T7.67
feet: thence South 81° 04" Esst, .97 feet: thence
North 270 33' 30" East, 370.0 feet; thence North 310 57!
%ﬂ“ West, 207.60 feet: thence North 5S40 BE' Esst, 259.11

eet; thence North 820 521 East, 405.3 feet to a pipe |
monument, and thence Scuth 09 10' Esst, 1362.02 feet to
the point of beginning, contalning approximately S50.0 acres.

That neither the plaintiff nor any of its Indian werds has any
right, title, estate or Interest in, to or upon sald premises, or
any part or parcel thereocf; that excepting for such right, 1f any,

| a8 the Clear lake Weter Company may have to overflow sald parcel of

' real property, or any part thereof, by ralsing the level of Clear

Iske, none of the defendants other than the defendant Bradley Min-
ing Co., & corporation, has any right, title, estate or interest
in, to or upon said premlses, or any part or parcel thereof,

3. The plaintiff was at the time of the commencement of

..5_.



this action, and ever since has been and now is the owner and

selzed in fee, subject only to the rights of its Indlan warda of

that certaln parcel of real property located and lying situate
in the County of Iake, State of California, and more particularly

|dﬁncrihﬂd asg followa:

Those certain lands situate in the County of Iake,

. State of California, lying partly in the NW 1/4 of Sec-
tion & and partly in the RE 1/4 of Section 6, T, 13 H.,
R, T W., M,D.M,, more particularly described as follows:

BEGINNING at a point which bears North 0° 10' West
400,78 feet from a point that bears North 769 10' West,
distant 2559.3 feet from the center of Section 5, Town-
ship 13 North, Range 7 West, M.D.M.; thence from the
point of beginning, along the South slde of the existing
road, North 8g© 53‘ West, 657.9 feet, and Scuth 869 22!
30" Weat, 271.52 feet to & pipe monument set distant 15.0
feet East from the existing rock fence which encloses the
bulldings of the Indians living within this area; thence,
along & line running parallel and 15.0 feet distant from
I sald rock fence, &s follows: South 169 L46' 30" West,
132.58 feet; thence South 162 24' 30" West, 242 .6 feet;
thence Scuth 31° 26" 30" Weat, 158.6 feet; thence South
619 35' 30" Weat, 335.0 feet, more or less, to the low
water line of Clear Ieke; thence Northerly, along saild
16 “ low water line, 1200.0 feet, more or less, to a point

thereon that 1s situated South 20° 55' West, from a point
17 | that 1= North 68° 42! West 1965.79 feet from the point
' of beginning of this description; thence, leaving sald
18 low water line, North 20° 55' East, gﬂﬂ.ﬂ feet, more or
leas, to said point situated North 6H? 42" West from the
19 | point of beginning; thence North 75% 12' East, 307.67
| feet; thence South 817 O4' East, 264,97 feet; thence North
20 279 33' 30" East, 370.9 feet; thenge North 310 57t 30"
West, 207.60 feet: thence North 54% 44! Emst, 259,11
21 feet; thence North 82° 52' East, 405.3 feet to a pipe
monument, &nd thence South 09 10+ Eagt, 1362,02 feet to
22 the polnt of beginning, containing approximately 50,0 acres,

23 i That, excepting for such right, if any, &s the Clear Lake Water

W M O~ @ O b A B
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24 | Company may have to overflow said parcel of real property or any
20 | part thereof, by raising the level of Clear Iake, none of the
26 | defendants has any right, tltle, estate or interest in, to or

27 | upon said premises or any part or parcel thereof.

23 4. That plaintiff have judgment against the defendants
29 | for its costs hereln taxed at

S0 | Dollars. 3

51 Deted this /[ f:g{' day nrz;luw—m—a:f , 1949,

32

WETELED 1IN GIVIL DOCEET..

I

United Stetes District Judge
By

U-Huhj hmt 'E-
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| JANE DOE ONE, JANE DOE TWO, JANE DOE THREE, CIVIL FO, %068 L, |

IN THE WORTHERN DIVISION OF THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA,
Plaintifyf,

VE,

THE STATE OF CALIFORNIA; S, F, BUTTERWORTH;
ALFRED A, WHEELER; CROCEER FIRST RATIONAL
BANK, A CORPORATION; WILLIAM O, B, MAC-
DONOUGH; JOHN DOE ONE, AS ADMINISTRATOR OF
THE E3TATE OF JOBEFH M, MACDONOUGH, DE-
CEASED; JOHN DOE TWO, A3 EXECUTOR OF THE
ESTATE OF JOSEFH M. MACDONOUGH, DECEA3ED;
JOHN DOE THREE, JOHN DOE FOUR, JOHN DOE
FIVE, JOHN DOE SIX, JOHN DOE 3EVEN, JOHN
DOE EIGHT, JOHN DOE NINE, JOHN DOE TEN,

. JANE DOE FOUR ARND JANE DOE FIVE AS HEIRS AT

LAW AND/OR DEVISEES OF THE ESTATE OF JOSEPH
M, MACDONOUGH, DECEASED: FREDERICK BILLINGS,
THE CALIFORNIA BORAX COMPANY, A CORPORATION;:
THE CALIFORNIA BORAX COMPANY, A CO-PARTNER-
SHIP; THE SULPHUR BANK QUICKSILVER MINING
COMPANY, A CORPORATION; THE SULPHUR BANK
CONSOLIDATED QUICKSILVER MINING COMPANY, A
CORPORATION; EMPIRE CONSOLIDATED QUICKSIL-
VER MINING COMPANY, A CORPORATION; WILLIAM
E. GERBER; RICHARD WHITE; CLEAR LAEE QUICE-
SILVER MINING COMPANY, A CORPORATION; RAY-
MOND G, LANOUE; JAMES M, O'BRIEN; T. A,
MORRISEY; CLEAR TAKE COMPANY, A CORPORATION;

ey
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ESTELLE R, DAVIS3; RUTH deFREMERY; CLINTON
E, DOLBEAR; P. R. BRADLEY; EDWARD A, NUTTER;
A, T, HATHAWAY; HOMESTAEKE GOLD MINING COM-
PANY, A CORFORATION; GOLDEN GATE GOLD MIN-
ING COMPANY, A CORPORATION; RICHARD ROWE
ONE; RICHARD ROWE TWO; RICHARD ROWE THREE;
RICHARD ROWE FOUR; RICHARD ROWE FIVE; JANE
ROWE ONE; JANE ROWE TWO; JANE ROWE THREE;
JANE ROWE FOUR; JARE ROWE FIVE; SAM BLAKE
CORPORATION ONE; SAM BLAKE CORPORATION TWO;
SAM BLAEE CORFPORATION THREE; 2AM BLAEE COR-
FORATION FOUR; SAM BLAEKE CORFORATION FIVE;
POWER AND IRRIGATION COMPANY OF CLEAR LAEKE,
A CORPORATION; CLEAR IAFKE WATER COMPANY, A
CORPORATION; CALIFORNIA TRUST AND SAVINGS
BANK, A CORPORATION; PACIFIC GAS AND ELEC-
TRIC COMPANY, A CORPORATION; PACIFIC TELE-
PHONE AND TELEGRAPH COMPANY, A CORPORATION;
BERADLEY MINING COMPANY, A CORPORATION,

Defendants .,

The above entitled cause cam# on regularly for trial
before the above entitled Court, the Honorable Dal M. Lemmon
presiding without a jury, on the 18th of August, 1947, Frank
J. Hennessy, United States Attorney, by Emmet Seawell, Assist-
ant United States Attorney, appearing as attorney for the
plaintiff, Fred N, Howser, Attorney General of the 3tate of
Californis, by E. G. Benard, Deputy Attorney General, appear-
ing upon behalf of the defendant, The State of Californis,
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Mesars, Brobeck, Phleger & Harrison, by Marlion B. Plant,
Esquire, appearing on behalf of the defendant Dent W. Mac-
Donough, individually and as Administrator With the will
Annexed of the Estate of Joseph M. MacDonough, deceased, sued
herein as John Doe One, as Administrator of the Estate of
Joseph M, MacDonough, deceased, and on behalf of the defend-
ants Joan MacDonough, & minor, and Mary MacDonough, & minor,
sued herein respectively as Jane Doe One and Jane Doe Two,
as heirs at law and/or devisees of the estate of Joseph M.
MacDonough, deceased, Neal Chalmers, Esquire, appearing on
behalf of the defendant Clear Iake Water Company, & COrpoTa-
tion, amd John Parks Davis, Esquire, appearing on behalf of
the defendant Bradley Mining Co,, & corporation, sued herein
as Bradley Mining Company;

And it eppearing to the Court that the defendants
Edward A, Nutter, Pacifie Telephone and Telegraph Company,
Archbishop of San Franeisco (John Doe Four), Crocker Firat
National Bank, T, A. Morrisey, Clear Lake Company, James M,
0'Brien, George J, O'Brien, and P. R, Bradley have each
appeared and filed answers disclaiming any interest in the
real property described in the complaint on file herein;

And it appearing that defendants Estelle R. Davis
and Ruth deFremery have appeared and flled answers in the
above entitled action but that Bradley Mining Co, has suc-
ceeded to all right, title and interest of sald defendants
Estelle R, Davis and Ruth deFremery;

And it further appearing to the Court that defendants

California Trust and Savings Bank, Pacific Gas and Electric
Company, Homestake Gold Mining Company, Golden Gate Gold

Mining Company, Raymond G. LaNoue, Power and Irrigation Company

of Clear Lake, and H. Vincent Keeling (Richard Rowe Five)

-3-
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have sach been duly and regularly served with a copy of summons

and complaint but have falled to sppear and ansver or other-
vise plead within the time required by law, and that thelr
defaults have been duly and regularly esntered;

Plaintiff having moved for dismissal of the action
as to the defendants Empire Consclidated Quicksilver Mining
Company, Clinton E. Dolbear, and A, T, Hathaway, and also as
to 81l flectitious defendants designated by the names Doe,
Rowe and Sam Blake (save as hereinabove identified as actual
defendants), and the attorney for the plaintiff having
atipulated in open court for the dismissal of the action as
to defendants 3, F. Butterworth, Alfred A. Wheeler, Frederick
Billingsa, The California Borax Company, & corporation, The
California Borax Company, & co-partnership, The Sulphur Bank
Quicksilver Mining Company, & corporation, The Sulphur Bank
Consclldated Quicksllver Mining Company, a corporation,
William E, Gerber, Richard White, and Clear Lake Quicksilver

Mining Company, & corporation, and the action thereupon having
been dismissed as to sald defendants, and evidence having been

intreduced and the Court having consldered the same, and it

further appearing and belng duly proved and the partles appear-

ing upon the trial having stipulated herete, the Court makes
its FINDINGS OF FACT as follows;:

(1) The defendant Dent W, MacDonough as Administrator

With the Will Annexed of the Estate of Joseph M. MacDonough,

deceased, was at the time of the commencement of this action,

and ever since has been and now is the owner and seized in fee

of that certaln parcel of real property located and lying
sltuate in the County of lake, State of California, and more
particularly described as follows:

-3,5*
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Island number one situate in the North West

quarter of Section & Township 13 North Renge 7 West

Mount Diablo Base Merldian and the South West gquarter

DG Ease aa1 KEpSTae Basring Tn oSS

survey thersof,
It is true that on or about August 13, 1874, said parcel of real
property was listed to the State of California by the United
3tates of America in Liat No, 32 of Indemnity School Selections,
but 1t is untrue that said parcel of real property was so listed
by mistake or inadvertence. The said parcel was so listed withl
full authority of law and the sald listing was good and valid,
On or about October 10, 1B77, the defendant The Stete of Califor-
nla issued its patent of sald parcel of real property to R. S.
Floyd, also known as Richard 5., Floyd, and to defendant Thomas P,
Madden, which said patent was recorded in the office of the County
Recorder in and for the County of lake on October 20, 1877, in
Volume Two of Patents at Page 250, lLake County Records, There-
after the title to said parcel of real property passed by mesne
conveyinces to Joseph M. MacDonough, Joseph M. MacDonough died
cn March 14, 1931, and he was at the time of his death the owner
and selzed in fee of said parcel of real property. Pursuant to
proceedings duly bhad and teken in the Superior Court, Stete of
California, in and for the County of San Mateo, Dent W. MacDonough
wves on August &, 1931 appointed Administrator With the Will
Annexed of the Estate of the sald Joseph M, MacDonough, deceased;
Letters of Administration were duly and regularly issued to said
Dent W, MacDonough on or about Aupust 13, 1931, and said Dent W.
MecDonough ever since has been &nd now is the duly and regularly
appointed and asecting Administrator With the Will Annexed of the
Estate of the seid Joseph M. MacDoncugh, deceased. Nelither the
plaintiff nor any of its Indian wards has any right, title,
estate or interest in, to or upon s&ld premises or any part or

parcel thereof. Excepting for such interest or interests as the

-
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defendants Joan MacDonough, & minor, and Mery MacDonough, & minor,
may have in the eastate of said Joseph M. MacDonough, deceased,

and excepting for such rdght, if any, as the defendant Clear Lake
Weter Company may have, to overflow sald parcel of resl property,
or any part therecf, by raising the level of Clear lake, none of
the defendants other than the defendant Dent W. MacDonocugh &as
Administrator With the Will Annexed of the Estate of the said
Joseph M. MacDonough, deceased, has any right, title, estete or
interest in, to or upon sald premises, or any part or parcel
thereof,

{2) The defendant Bradley Mining Co,, & corporation,
wvas at the time of the commencement of this action, and ever
since has been and now is the owner and selzed in fee of that
certaln parcel of real property located and lying situate In the
County of lake, 3tate of California, more particularly described
as followsa:

All lands located within the North East gquarter
of Section 6 Township 13 North of Range 7 West Mount
Diablo Meridian with the exception of a trianguler
shaped plece of land lyling to the south of & line run-
ning South 68 degrees and 40 minutes West from & point
kg2 7 feet north of the gquaerter corner common to
Sections & and 6 of Township 13 North of Range T West
Mount Diablo Meridian;

All lands within the North West quarter of Sec-
tion 5 Township 13 North of Renge T West Mount Diablo
Base Merldlan lying to the west of & line commencing
at a point 2319,1 feet north and 167.5 feet east of
the guarter corner common to Sections 5§ and 6 of Town-
ship 13 North of Range 7 West Mount Diablo Meridianm,
thence running South 0 degrees and 10 minutes East &
distance of 1762.8 feet, thence running South 68
degrees and 40 minutes West to & point where such line
interaects the Sectlon line running NHorth between
Sections 5 and 6 of Township 13 North of Reange T
West Mount Dlablo Meridian, This point of inter-
section is & point 452.7 feet north of the guarter
corner common toc Sections 5 and 6 of Township 13
North of Range T West of Mount Diablo Meridien;

EXCEPTING, HOWEVER, those certalin lands sltusate
in the County of Iake, State of Cellifornia, lying
partly in the BW 1/4 of Section 5 and partly in the
RE in of Secticn 6, T, 13 N,, R, T W,, M.D.M., more
particularly described as follows:

-5—
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BEGINNING at a point which bears North 0° 10' West
400,78 feet from & point that bears North 76° 10' West,
distant 2559.5 feet from the center of Sectlion 5, Town-
ship 13 North, Range 7 West, M.D.M.; thence from the
point of beginning, along the South slde of the exlsting
road, North 89° 53' West, 657.9 feet, and South 86° 22'
30" West, 271,92 feet to a pipe monument set distant 15.0
feet East from the existing rock fence which encloses the
buildings of the Indians living within thls area; thence,
along & line running parallel and 15.0 feet digtant from
said rock fence, &s follows: South 16° 46' 30" West,
132.58 feet; thence South 16° 24" 30" West, 242.6 feet;
thence South 31° 26' 30" West, 158.6 feet; thence South
619 35! 30" West, 335.0 feet, more or less, to the low
water line of Clear lake; thence Northerly, along sald
low water line, 1200.0 feet, more or less, to a polint
thereon that is situated South 20° 55' West, from a point
that is North 689 42' West 1965.79 feet from the point
of beginning of thils description; thence, leaving said
low water line, North 20° 55' East, gnu.o feet, more or
less, to sald point situated North 68° 42' West from the
point of beginning; thence North 75° 12' Bast, 307.67
feet; thence South 81° o4' East, .97 feet; thence
North 27° 33' 30" East, 370.9 feet; thence North 31° 57!
30" West, 207.69 fﬂata thence Rorth 542 44' East, 250,11
feet: thence Worth 82Y B2' East, 405.3 feet to & pipe
monument, and thence South 02 10' East, 1362.02 feet to
the point of beginning, containing approximately 50.0 acres.

It 1s true that on or about February 15, 18560, the United States

of America, in pursuance of an application for Homestead Patent by
the defendant Frederick Billings, issued its patent to sald Fred- |

erdick Billings covering sald parcel of real property, which p&tantl

| 18 recorded in the office of the County Recorder of saild County of

Lake in Volume One of Patents at Pages 261-274, Lake County Records,
but it is untrue that said parcel of real property was sc patented
to sald defendant Frederick Billings by miastake or inadvertence,

The sald parcel of real property was so patented with full suthority
of law and the sald patent thereon was good and valid, Title to

said parcel of real property passed by mesne conveyances from sald

| defendant Frederick Billings to the defendant Bradley Mining Co.,

a corporation, and the defendant Bradley Mining Co,, & |=:.'::|:'1;.u:t1'~-!|n\t'.:|.+:nrn,i
is the owner and seized in fee thereof, Nelither the plaintiff nor |

any of its Indian wards has any right, title, estate or interest

' in, to or upon said premises, or any part or parcel thereof. Ex-
| cépting for such right, if any, as the defendant Clear Iake Water

Eﬂampany may have to overflow saild parcel of real property, or any
|

33 |part thereof, by ralsing the level of Clear Lake, none of the

s
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| defendants other than the defendant Bradley Mining Co., & corpora-

: tion, has any right, title, estate or interest in, to or upon sald

premises, or any part or parcel thereof.

(3) WNelther of the parcels of real property described
in paragraphs (1) and (2) hereof, nor any part of either of them - |
save Tor the property excepted from the description in paragraph
{E] hereof, sald excepted property being the same re&l property aal
described in the next paragraph, 1s or ever has been cccupled, used

' cultivated, improved, enjoyed, clalmed or poasessed by Indians of

the Como Indian Tribe, or by Indlans of other tribes, or by any
Indians vhomscever. It is untrue that Indiane of the Como Tribe n%
of other tribea, or any other Indians, or the ancestors and prugan**

tors of any Indlans have ever cleared elther of the said parcels ﬂ#

| real preperty, or any part of either thereof, or have ever bullt |

fences, barna, lodges, houses, ceremonial halls, or other 1mpra?e-!

ments thereon, or have ever used the saild parcels of real property,
or any part of either thereof, as & burying plece for their dead,

(4) The plaintiff was at the time of the commencement of
thia action, and ever =ince has teen &and pow is the owner and seized In
fee, subject only to the rights of its Indian wards, of that certain|
parcel of real property loceted and lying situate in the County of |
Lake, S5tate of California, particularly described az followsi

Those certain lands situate in the County of lake,
State of California, lying partly in the WW 1/4 of Section
5 and partly in the KE 1/4 of Section 6, T. 13 N., R. T W.,
M.D.M., more particularly described as follows:

BEGINKIRG at a point which bears FNorth 09 10! West
k00,78 feet from & polnt that bears Worth 76° 10" West,
distant 2559.3 feat from the center of Section 5, Town-
ghip 13 North, Range T West, M.D.M.: thence from the
point of beginning, along the South aslde of the exist-
ing road, North BoC 53" West, 657.9 feet, and South B6o
227 30" West, 271.92 feet to a plpe monument set distant
15.0 feet East from the exlsting rock fence which en-
e¢loses the bulldings of the Indilans living within this
ares; thence, slong & line running parallel and 15.0 feet
distant from sald rock fence, a&s follows: South 169
46" 30" West, 132.58 feet; thence South 16° 24' 0" West,
242 .6 feet; thence South 319 26' 30" West, 158.56 feet;
thence South 61° 35" 30" West, 335.0 feet, more or less,

to the low water line of Clear lake; thence Wortherly,

-7- i
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along said low weter line, 1200.0 feet, more or less, to

a point thereon that 1s situated South 20° 55' West, from

a point that is HWorth 68° 42! Weat 1965.70 feet from the

point of beginning of this deacri?tiun; thence, leaving

sald low water line, North 20° 55! East, 500,0 feet, more

or less, to sald point situated North gho k2t Wast from

the point of beginning; thence North 75° 12" East, 307.67

feet; thence South 817 04" East, 864,97 feet; thence Korth

279 33' 30" East, 370.9 feet; thence North 31° 57" 30"

West, 207.69 feet; thence North 540 44" East, 250.11 feet;

thence North 820 52! East, 405,33 feet to & pipe monument,

and thence South 00 10' East, 1362.02 feet to the point

of begimning, containing approximately 50.0 acres.
It is true that on or about February 15, 1860, the Tnited States
of America, in pursuance of an application by the defendant Fred-
erlck Billings for Homestead Patent, issued 1ts patent to said
defendant Frederick Billings covering said parcel of real property,
which patent 1s recorded in the office of the County Recorder of
said Iake County in Volume One of Patents at Pages 261-2T4, Lake
County Records, It 1s true that sald parcel of real property was
s0 patented to sald defendant Frederick Billings by mistake and
inadvertence. At the time said patent was so issued, sald parcel
of real property was occupled, used, enjoyed and claimed and ever
since has been and now 1ls occupled, used, enjoyed and claimed by
Indlans of the Com¢ Indlan Tribe, and at the time that sald patent |
was issued, as aforesald, the said parcel of real property was
Indlan land, Excepting for such right, 1f any, as the Clear lake
Water Company may have to overflow sald parcel of real property,
or any part thereof, by relsing the level of Clear Iake, none of
the defendants has any right, title, estate or interest teo, in or

upon sald premises, or any part or parcel thereof.

CONCIUSTIONS OF TAW
As its conclusions of law from the foregoing findings of fact,
the Court decldes as follows:
1., That the defendant Dent W, MacDonough, as Adminis-
trator With the Will Annexed of the Estate of Joseph M, MacDonough,
deceased, was &t the time of the commencement of this action and

ever since has been and nov 1s the owner and seized in fee of

8-
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that certain parcel of real property located and lying situate in
the County of Lake, 3tate of Celifornis, and more particularly
described as follows:

Island number cne aituate in the North Weat

guarter of Section 6 Township 13 North Range 7 West

Mount Diablo Base Meridlan and the South West guarter

of Section 31 Township 14 Worth Range 7 West Mount

Diablo Base and Meridian according to the govermment

survey thereof.
That neither plaintiff nor its Indian wards has any right, title,
estate or interest in, to or upon sald premises or any part or
parcel thereof; that excepting for such interest or interests as
the defendants Joan MacDonough, & minor, and Mary MacDonough, &
minor, may have in the estate of sald Joseph M. MacDonough, de-
ceased, and excepting for such right, if any, as the Clear lLake
Water Company may have to overflow sald parcel of real property,
or any part thereofl, by reising the level of Clear Lake, none of
the defendants other than the defendant Dent W. MacDonough asa
Administrator with the Will Annexed of the Estate of Joseph M.
MacDonough, deceased, has any right, title, estate or interest in,
to or upon said premises, or any part or parcel thereof.

2. The defendant Bradley Mining Co., & corporation, was
at the time of the commencement of this action, and aver since
has been &nd now 1ls the owner and selzed 1n fee of that certaln
parcel of real property located and lying situate 1n the County of
lake, State of Celifornia, and more particularly described as

followsa:

All lands located within the North East guarter
of Section 6 Township 13 North of Range 7 West Mount
Diablo Meridian with the exception of a triangular
shaped plece of land lying to the south of a line run-
ning South 68 degrees and 40 minutes West from a point
452 .7 feet north of the guarter corner common to
Sections 5 and 6 of Township 13 North of Range T West
Mount Diablo Meridian;

All lands within the North West gquarter of Sec-
tion 5 Township 13 Korth of Range 7 West Mount Diablo
Base Meridian 1ying to the west of & line commencing

at a point 2319.1 feet north and 167.5 feet east of

_g_
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the guarter corner commen to Sectlions 5 and 6 of Township
13 North of Range T West Mount Diablo Meridian, thence
running South O degrees and 10 minutes East a distance of
1762 .8 feet, thence running South 68 degrees and 40 minutes
West to & point where such line intersects the Section
line running North between Sectlons 5 and & of Township
13 North of Range T West Mount Dlablo Meridian, This
point of intersection is a point 452.7 feet north of the
quarter corner common to Sectlons S and € of Township 13
Korth of Range T West of Mount Diablo Meridian;

EXCEPTING HOWEVER, those certain lands situate in the
County. of lake, State of Cslifornia, lylng partly in the
HW 1/4 of Section 5 and partly in the NE 1/4 of 3ection 6,
T. 13 K., R. T W., M.D.M_, more particularly described as
follows:

BEGIRNING at & polnt which bears North 09 10" West
E0G,78 feet from & point thet bears North 76° 10' West,
distant 2559.3 feet from the center of Sectlion 5, Town-
ship 13 North, Range 7 West, M.D.M.; thence from the
polnt of beglnning, along the South side of the existing
road, North 89° 53! West, 657.9 feet, and South B6° 221
30" West, 271.52 feet to a pipe monument set dlstant 15.0
feet East from the existing rock fence which encloses the
bulldings of the Indlans living within this area; thence,
along & line running parallel and 15.0 feet distent from
seid rock fence, &3 follows: South 169 46' 30" West,
132.58 feet; thence Scuth 16° 24' 30" West, 24%2.6 feet;
thence South 319 26' 30" West, 158.6 feet; thence Scuth
61° 35' 30" West, 335.0 feet, more or less, to the low
vater line cof Clear Isake; thence Northerly, along sald
low water line, 1200.0 feet, more or less, to & point
thereon that 1s situated South 20° 55' West, from a polnt
that is North 682 42' West 1565.79 feet from the point
of beginning of this deacription; thence, leaving said
low water line, North 20° 55' East, 500.0 feet, more or
less, bto said polnt situated North 689 42' West from the
point of beglnning: thence NWorth 759 12' East, 307.67
feet; thence South B1° O4' Bast, 864 .97 feet; thence
Hopth 279 33' 30" East, 370.9 feet; thence Korth 31° &7
30" West, Eﬂ?,gE feet: thence North 549 44! East, 259.11
Teet; thence North 820 527 Eest, 405.3 feet to a pipe
monument, and thence South 0% 10' East, 1362.02 feet to

E 48 8B R BB
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the polnt of beginnlng, contelning approximately 50.0 acres,

That nelther the plaintiff nor any of its Indian wards h&s any
right, title, estate or lnterest in, to or upon sald premises, or |

any part or parcel thereof; that excepting for such right, if any,
as the Cleer leke Water Company may have to overflow sald parcel

of real property, or any part thereof, by ralsing the lavel of
Clear Iake, none of the defendants other than the defendant Bradley

Mining Co,.,, & corporation, has any right, title, estate or interest
in, te or upon sald premlses, or any part or parcel thereof, |

3. The plaintiff wes at the tlme of the commencement of |

33 | this action, and ever since has been &nd now ls the owner &and

=10=
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gselized in fee, subject only to the rights of 1ts Indian warda of
that certain parcel of real property located and lying situate

in the County of Iake, State of Celifernia, and more particularly
described as followa:

Those certaln lands situate in the County of Lake,
State of California, lying partly in the KW 1/4 of Sec-
tien 5 and partly in the NE 1/4 of Seetion 6, T. 13 N.,
R. T W., M.D.M., more particularly described as follows:

BEGINNING at a point which bears North 00 10" West
400,78 feet from a point that tears North 76° 10' West,
distant 2550.3 feet from the center of 3ectlion 5, Town-
ship 13 North, Renge 7 Weat, M.D.M.; thence from the
point of beginning, along the South side of the existing
road, North 89° §3' West, 687.0 feet, and South 86° 22!
30" West, 271.92 feet to & pipe monument set distant 15.0
feet East from the exlsting rock fence which enclosea the
buildings of the Indians living within this area; thence, |
along & line running parallel &nd 15.0 feet distant from
said rock fence, as follows: South 16° &' 20" West,

132.58 feet; thence South 16° 24' 30" West, 242.6 feet; |
thence South 31° 26' 30" West, 158.6 feet; thence South

619 35' 20" West, 335.0 feet, more or less, to the low
wvater line of Clear lake; thence Northerly, along sald

low water line, 1200.0 feet, more or less, to & point
thereon thet 1s situated South 20° 55' West, from & point
that is North 68° 42' West 1965.79 feet from the point

of beginning of thls description; thence, leaving said

low water 1line, Worth 20° 55' East, gc?ﬂ.ﬂ feet, more or
less, to saild point situated North 68° 42' West from the
point of beginning; thence North gg“ 12! East, 307.67

feet; thence South 81° O4' East, 864.97 feet; thence

Korth 279 33' 30" East, 370.9 feet; thence North 31° 57!

20" West, 207.69 feet; thence North 54° 44" East, 259,11
feet; thence Horth g25 52! Bast, 405.3 feet to a pipe
monument, and thence South ° 10' East, 1362.02 feet to

the point of beglnning, containing approximately 50.0 ecres.

That, excepting for such right, if any, &s the Clear Isake Weter

Company mey have to overflow sald parcel of real property, or any
part thereof, by raising the level of Cleer lake, none of the
defendants has any rdght, title, estate or interest in, to or
upon =aid premises or any part or parcel thereof,

4, That the plaintiff is entitled to have and recover

its costs of sult herein incurred.

Let the J t be entered accordingly.
Dated this [0~ day of 3‘.=MH7 3 19#?.

|
X Ww—\
Ta%atad 3tates District Judge !
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1/27/49
CIVIL NO, 4068 L. - FINDINGS OF FACT

£p. 1, 2, 3, 38-

IN THE NORTHERN DIVISICN OF THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA,
Flaintiff,
vs,

THE STATE OF CALIFORNIA; S. F. BUTTERWORTH;
ALFRED A. WHEELER; CROCKER FIRST NATIONAL
BANE, A CORPORATION; WILLIAM 0. B, MAC-
DONOUGH; JOHN DOE ONE, AS ADMINISTRATOR OF
THE ESTATE OF JOSEPH M, MACDONOUGH, DE-
CEASED; JOHN DOE TWO, A3 EXECUTOR OF THE
ESTATE OF JOSEPH M, MACDONOUGH, DECEASED;
JOHN DOE THREE, JOHN DOE FOUR, JOHN DOE
FIVE, JOHN DOE SIX, JOHR DOE 3EVEN, JOHN
DOE EIGHT, JOHWN DOE NINE, JOHN DOE TEN,
JANE DOE ONE, JANE DOE TWO, JANE DOE THREE,
JANE DOE FOUR AND JANE DOE FIVE AS HEIRS AT
LAW AND/OR DEVISEES OF THE ESTATE OF JOSEFE
M, MACDONOUGH, DECEASED; FREDERICE BILLINGS,
THE CALIFORNLA BORAX COMPANY, A CORPORATION;
THE CALIFORNIA BORAX COMPANY, A CO-PARTNER-
SHIP; THE SULPHUR BANK QUICKSILVER MINING
COMPANY, A CORPORATION; THE SULPHUR BANK
CONSOLIDATED QUICESILVER MINING COMPANY
CORPORATION; EMPIRE CONSOLIDATED QUICKSIL-
VER MINING COMPANY, A CORPORATION; WILLIAM
E. GERBER; RICHARD WHITE; CLEAR LAKE QUICE-
SILVER MINING COMPANY, A CORPORATION; RAY-
MOND G, LANOUE; JAMES M, O'BRIEN; T. A.
MORRISEY; CLEAR LAKE COMPANY, A CORPORATION;
ESTELLE R, DAVIS; RUTH deFREMERY; CLINTON
E. DOLBEAR; P, R, BRADLEY; EDWARD A,
A, T. HATHAWAY; HOMESTAKE GOLD MINING COM-
PANY, A CORPORATION; GOLDEN GATE GOLD MIN-
ING COMPANY, A CORPORATION; RICHARD ROWE
ONE; RICHARD ROWE TWO; RICHARD ROWE THREE;
RICHARD ROWE FOUR; RICHARD ROWE FIVE; JANE
ROWE ONE; JANE ROWE TWO; JANE ROWE THREE;
JANE ROWE FOUR; JANE ROWE FIVE; SAM BLAKE
CORPORATION ONE; SAM BLAKE CORPORATION TWO;
SAM BLAKE CORPORATION THREEE; SAM BLAKE COR-
PORATION FOUR; SAM BLAKE CORPORATIOR FIVE;
POWER AND IRRIGATION COMPANY OF CLEAR LAKE,

A CORPORATION; CLEAR LAKE WATER COMPANY, A )

. 4068 L.
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CORPORATION; CALIFORWIA TRUST AND SAVINGS
BANK, A CORPORATION; PACIFIC GAS AND ELEC-
TRIC COMPANY, A CORPORATION; PACIFIC TELE-
PHONE AND TELEGRAPH COMPANY, A CORPORATION;
BRADLEY MINING COMPANY, A CORPORATION,

Defendants,

GS_OF FA [9)

The above entlitled cause came on regularly for trial before
the above entitled Court, the Honorable Dal. M. Lemmon preslding
vithout & jury, on the igth of i&;ﬂﬁgf 19#?, Frank J, Hennessy,
United States Attorney, by Emmet Seawell, Asslstant Unlted States
Attorney, appearing as attorney for the plaintiff, Fred N. Howser,
Attorney General of the State of California, by E. G. Benard,
Deputy Attorney General, appearing upon behalf of the defendant,
The State of Celifornia, Measra, Brobeck, Phleger & Harrison, by
Marion B. Plant, Esquire, appearing on behalf of the defendant
Dent W. MacDonough, individually and a&s Administrator With the
Will Annexed of the Estate of Joseph M. MacDonough, deceased,
sued herein as John Doe One, as Administrator of the Esztate of
Joseph M. MacDonough, deceased, and on behsalf of the defendants

Joan MacDonough, a minor, and Mary MacDonough, & minor, sued
herein respectively &z Jane Doe One and Jane Doe Two, as helres at

law and/or devisees of the estate of Joseph M. MacDonough, de-
¢eased, Neal Chalmers, Esquire, appearing on behalf of the defend-
ant Clear lake Water Company, & corporation, and John Parks Davis,
Eaguire, appearing on behalf of the defendant Bradley Mining Co.,
a corporation, sued herein as Bradley Mining Company;

And it appearing to the Court that the defendants Edward A.

Nutter, Pacific Telephone and Telegraph Company, Archbishop of San
Francisco (John Doe Four), Crocker First National Bank, T. A.

Morrisey, Clear Lake Company, Jemes M, O'Brien, George J. O'Brien,
and P, R. Bradley have each appeared and filed eanswers dlsclaiming

any interest in the real property described in the compleint on

-E-
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And it appearing that defendants Estelle R. Davis and Ruth
deFremery have appeared and filed answers in the above entitled
ection but that Breadley Mining Co. has succeeded to all right,
title and interest of sald defendants Estelle R, Davis and Ruth
deFremery;

And it further appearing to the Court that defendants
Californisa Trust and Savings Bank, Pacific Gas and Electric Com-
pany, Homestake Gold Mining Company, Golden Oate Gold Mining Com-
pany, Raymond G, LalNoue, Power and Irrigation Company of Clear
lake, and H. Vincent Keeling (Richard Rowe Five) have each been
duly and regularly served with a copy of summons and complaint
but have falled to appear and answer or otherwlse plead within
the time required by law, and that thelr defaults have been duly
and regularly entered;

Plaintiff having moved for dismlssal of the action as to the
defendants Empire Consclldated Quicksilver Mining Company, Clinton
E. Dolbear, and A. T. Hathaway, and &lsc &3 to all fictitious
defendants designated by the names Doe, Rowe and Sam Blake (save

as hereinabove identified as asctual defendants), and the action
thereupon having been dismlssed as to seld defendants, and evi-

dence having been introduced and the Court having considered the
same, and it further appearing and being duly proved and the
parties appearing upon the trial having stipulated hereto, the
Court makes its FINDINGS OF FACT as follows:

(1) The defendant Dent W, MacDonough as Administrator

With the Will Annexed of the Estate of Joseph M, MacDonough,
deceased, was at the time of the commencement of this action, and

ever since hes been and now is the owner and selzed in fee of
that certain percel of real property located and lying situate in
the County of Lake, State of California, and more particularly

daescribed ga follows:
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0. W. CALBREATH,
CLERK

IN THE NORTHERN DIVISION OF THE UNITED S3TATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNRIA

- e = e = .

UNITED STATES OF AMERICA,
Plaintiff,
va.,

THE STATE OF CALIFORNIA; 3, F. BUTTERWORTH:
ALFRED A. WHEELER; CROCKER FIRST MATIONAL
BANE, A CORPORATION; WILLIAM O, B, MAC-
DONOUGH; JOHN DOE ONE, AS ADMINISTRATOR OF
THE ESTATE OF JOSEPH M, MACDONOUGH, DE-
CEASED; JOEN DOE TWO, AS EXECUTOR OF THE
ESTATE OF JOSEPH M. MACDONOUGH, DECEASED;
JOHN DOE THREE, JOHN DOE FOUR, JOHN DOE
FIVE, JOEN DOE SIX, JOHN DOE SEVEN, JOHN
DOE EIGHT, JOHN DOE NINE, JOHEN DOE TEN,

JANE DOE ONE, JANE DOE TWO, JANE DOE THREE,
JANE DOE FOUR AND JANE DOE FIVE AS HEIRS AT
LAW AND/OR DEVISEES OF THE ESTATE OF JOSEPH
M. MACDOROUGH, DECEASED; FREDERICK BILLINGS,
THE CALIFORNIA BORAX COMPANY, A CORPORATION:
THE CALIFORNIA BORAX COMPANY, A CO-PARTHNER-
SHIP; THE SULPHUR BANE QUICESIIVER MININKG
COMPANY, A CORPORATION; THE SULPHUR BANK
CONSOLIDATED QUICKSILVER MINING COMPANY, A
CORPORATION; EMPIRE CONSOLIDATED QUICKSIL-
VER MINING COMPANY, A CORPORATION:; WILLIAM CIVIL WO.
E, GERBER; RICHARD WHITE; CLEAR LAKE QUICK-
SILVER MINING COMPANY, A CORPORATION; RAY-
MOND G, LANOUE; JAMES M, O'BRIEN; T. A.
MORRISEY; CLEAR LAKE COMPANY, A CORPORATION;
ESTELLE R. DAVIS; RUTH de FREMERY; CLINTON
E., DOLBEAR; P. R, BRADLEY; ARD A, NUTTER;
A, T. HATHAWAY; HOMESTAKE GOLD MINING COM-
PANY, A CORPORATION; GOLDEN /GATE GOLD MIN-
ING COMPANY, A CORPORATION; RICHARD ROWE
ONE; RICHARD ROWE TWO; RICHARD ROWE THREE;
RICHARD ROWE FOUR; RICHARD ROWE FIVE; JANE
ROWE ONE; JANE ROWE TWO; JANE ROWE THREE;
JANE ROWE FOUR; JANE ROWE FIVE; SAM BLAKE
CORPORATION ONE; SAM BLAKE CORPORATION TWO;
SAM BLAKE CORPORATICON THREE; SAM BLAKE COR-
PORATION FOUR; SAM BLAKE CORPORATION FIVE;
POWER AND IRRIGATION COMPANY OF CLEAR LAKE,
A CORPORATION; CLEAR LAKE WATER COMPANY, A

4068 L.
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CORPORATION; CALIFORNIA TRUST AND 3AVINGS
BANE, A CORPORATION; PACIFIC GAS AND ELEC-
TRIC COMPANY, A CORPORATION; PACIFIC TELE-
FHONE AND TELEGRAPH COMPANY, A CORPORATION;
BRADLEY MINING COMPANY, A CORPORATION,

Defendants,

JUDGMERNT

The above entitled cause came on regularly for trial before
the above entitled Court, the Honorable Dal M, Lemmon presiding
without a jury, on the iﬁth of Eﬁ;ﬁﬁi, 19#?, Frank J. Hennessy,
United States Attorney, by Emmet Seawell, Assistant United States
Attorney, appearing as attorney for the plaintiff, Fred N, Howser,
Attorney CGeneral of the State of California, by E. G. Benard,
Deputy Attorney General, appearing upon behalf of the defendant,
The State of California, Messrs, Brobeck, Fhleger & Harriscn, by

Marion B, Plant, Esquire, appearing on behalf of the defendant
Dant W. MacDonough, individually and ag Administrator With the

Will Annexed of the Estate of Joseph M. MacDonough, deceased,

sued herein as John Doe One, as Administrator of the Estate of
Joseph M. MacDonough, deceased, and on behalf of the defendants
Joan MacDonough, & minor, and Mary MacDonough, & minor, sued
herein respectively &s Jane Doe One and Jane Doe Two, &s helirs at
law and/or devisees of the estate of Joseph M. MacDonough, de=
ceased, Neal Chalmers, Esquire, appearing on behalfl of the defend-
ant Clear Iake Water Company, & corporation, and John Parks Davis,
Esquire, appearing on behalf of the defendant Bradley Mining Co.,
& corporation, sued herein as Bradley Mining Company;

And it appearing to the Court that the defendants Edward A.
Wutter, Paclific Telephone and Telegraph Company, Archbishop of San
Francisco (John Doe Four), Crocker First National Bank, T. A.
Morrisey, Clear lLake Company, James M, 0'Brlien, George J, O'Brien
and P. R. Bradley have sach appeared and flled answers disclaiming

any interest in the real property described in the complaint on

—En
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file herein;

And 1t appearing that defendants Estelle R, Davis and Ruth
deFremery have appeared and filed answers 1n the above entitled
action but that Bradley Mining Co, has succeeded to all right,
title and interest of said defendants Estelle R. Davis and Ruth
deFremery;

And it further appearing to the Court that defendants
Californis Trust and Savings Bank, Pacific Gas and Electric Com-
pany, Homestake Gold Mining Company, Golden Gate Gold Mining Com-
pany, Raymond G, LaNoue, Power and Irrigation Company of Clear
Iake, end H, Vincent Keeling (Richard Rowe Five) have each been
duly and regularly served with & copy of summons And complaint
but have falled to appear and anawer or otherwise plead within
the time regquired by law, and that thelir defaults have been duly
and regularly entered;

Flaintiff having moved for dlsmiassal of the maction as to the
defendants Empire Consolidated Quicksilver Mining Company, Clintm
E. Dolbear, and A, T, Hathaway, and also as to all fictitlous
defendants designated by the names Doe, Rowe and Sam Blake (save
&s hereinabove identified as actual defendants), and the action
thereupon having been dismissed as to sald defendants, and evi-
dence having been Introduced and the Court having considered the
same, and 1t further appearing and being duly proved and the
parties appearing upcn the trial having stipulated hereto, and
the Court belng fully advised in the premises, and having filed
herein its findings of fact and conclusions of lawv, and having
directed that judgment be entered in accordance therewith; now,
therefore, by reascn of the lav and findings aforesaid:

IT IS HEREEY ORDERED, ADJUDGED ANKD DECREED
1., That the defendant Dent W. MacDonough, as Adminis-
trator With the Will Annexed of the Estate of Joseph M, MacDonough,

deceased, was at the time of the commencement of this action and

_3_



MEMORANDUM OF COBTE AND DISBURSEMENTS

Aistrict Court of the United Stafes
MORTHERN DISTRICT OF CALIFORMIA Fl@

FEB 25 1949
Q.W.W

_UNITED STATES OF AMERICA
Flaintiff.
ve. Civil No. 406B-L

THE. STATE OF CALIFORNIA, et al
Defendent.

DISBURSEMENTS

ManshalnWaen. . SRR
A IO e e e R e DR
Reportar's Fasa. ... oo

Docket Fee i : e e e L 10,00

Examiner's Fees b SO -, S [ TR L. SO e U A . .

G ) T NS TSR N JOUN... . S P R

UNITED STATES OF AMERICA |

Norraery DisTrRier oF CALIFORNIA

SR HARLAK. M.. THOMPSOM, Assistant U. S. Attorne¥............
heing duly sworn, deposes and says: That he is the ...atkerney for the Plaintiff, =

in tho above-entitled cause, and as such has knowledge of the facts relative to the above costs and disburse-
ments. That the items in the above memorandum contained are correct; that the said disbursements have
been necesaarily incurred in the said cause, and that the services charged therein have been sctually and
necessarily performed as therein stated. =

Subscribed and sworn to before me this...... 2 day of ... Fabruary. . . A D. 198 49

—Z V] xﬂm*z :
e i o Unifora




To....J0bn Parks Davis o
e Grocker Building, San Frapclsco, Califorpim, . i

You will please take notice that on.......... Monday the Zth
dayof ___March . . A, D, 1099, at the hour of .. 10300 o'clock, ....... 7 M.,
e Plaintiff . will apply to the Clerk of said Court to have the within memorandum of costs and
disbursemonts taxed pursuant to the rule of said F.Fr.:rﬂuirﬁin mfh am&mda ;ﬁd vid 'ttnrnuy',
B‘ir;r’"mm.m M. Tﬂoif: % " lzrg Attorney
toeney fire Blatneie o
Service of within memorandum of coste and disbursements and receipt of a copy thereof acknowledged,
this ... day of .. o SRR , & D. 19849
Attorney for..........Defendant .
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C. W. CALBREATH,

CLEHK

IN THE NORTHERN DIVISION OF THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA,

Plaintiff,
vs, CIVIL NO. 4068 L,
THE STATE OF CALIFORNIA, et al.,
Defendapts,

e T IPULATION

It is hereby stipulated that the foregoing findings of
fact and conclusions of law may be signed end flled, and that the
foregoing judgment may be entered in the above entitled action,

Eruéack, Eﬂlager & Harrison

Y

)
TR

oW J, F

& EE% J

Marion B. Plant

Attorneys for defendant DENT W. MAC-
DONOUGH individuslly and as Administrator
With the Will Annexed of the Estate of
Joseph M. MacDonough, Deceased, sued
herein as John Doe One, &8 Administrator
of the Estate of Joseph M. MacDonough,
Degeased, and defendants JOAN MACDONOUGH,
a minor, and MARY MACDONOUGH, & minor,
suad herein respectively as Jans Doe One
and Jane Doe Two, &s helrs at law and/or
devisees of the Estate of Joseph M. Mac~
Donough, Deceased.
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Attorney General for defendant THE

STATE O Gﬁlﬂiﬂ.
By

L

—
Attorney for defendant CLEAR LAKE WATER
COMPANY, a corporation.

Ik Dzl

John Parks Davls

Attorney for defendant BRADLEY MINING
¢0., a corporation.

DATED August 2 / , 1948,
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HOWARD J. FINN and
BROBECK, PHLECGER & HARRISON,
111 Sutter Streat,

Sm Franclisco, California. +
Attorneys for certain defendants. FIﬂED
FEB 21 1988
aumgmﬁl.

IN THE UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT
OF CALIFORNIA, NOHRTHERN DIVISION.

UNITED STATES OF AMERICA,
Flaintifrf,
=-Te -
¥Wo. 4068 L.

THE STATE OF CALIFORNIA,
et al.,

Defendants.

e T

STIPULATION FCR ANMENDHENT OF ANSWERS

It appearing that, through lnadvertence of counsel,
the answer of the defendant Dent W. Macdonough, individually
and as adminlistrator with the will annexed of the sstate of
Jogseph M. Macdonough, Deceased, and the anawer of the de-
fendanta Joan Macdonough and Mary Macdonough, employed the

name of Willlam O, B. Macdonough (who has long since been
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dead), Instead of the name of sald Dent W. Macdonough, and
that wherever the name "™William 0. B, Macdonough" appears
tn elther of sald answers, said name should properly read
Dent W. Macdonoughj

HOW, THEREFORE, the plaintiff above-named, and the
defeandants Dent W. Macdonough, Individually and ag adminls-

trator with the will annexed of the eatate of Joseph M.

Macdonough, deceased, and Joan Macdonough and Hary Macdonough,

through thelr respectlve attorneys, do hereby stipulate as
follows:

(L) That the answer of the defendant Dent W,
Macdonough, Individually and as administrator, etec., which
sald answer 1s erronecughly entitled: "Answer of defendant
Willism 0. B, Macdonough and of defendant Willlem 0. R,
Macdonough as adminlstrator with the will annexed of the
estate of Joseph M. Macdonough, Deceased, sued herein as
John Doe One, to complaint", may be amended on its face by
substituting the name Dent W. Macdonocugh for the name
William 0, 2. Hacdonough in the title of said answer and
wherever else in sald answer the latter name appears;

(2) That the anawer of the defendants Joan
Kacdonough, & minor, and Mary Macdonough, & minor, may be
amended on 1tas face by substituting the name Dent W,
Macdonough for the name William 0. B. Macdonough wherever
the latter name appears in sald answer.

(3) That the Clerk of the above-entitled court

may make said amendments forthwith, by interlineation upon
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the face of seld answers.

'57245- e ”“’Lf"‘
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Wﬁtmsyﬂ for Flaintirf,
E; :ilhﬂm

%%ﬂ

Attorneya for defendanta Dent W,
Mecdonough, and Dent W. Macdonough
as administrator with the will
annexed of the estate of Joseph

M. Macdonough, deceased, Joan
acdonough and Mary Macdonough.

IT IS 830 _ORC ED:L.F ‘“?uy_{,

r

Dated: darsh

Wati el |

District Judge.



Bistrict Qonrt of the Ynited States

Northern District of California

Northern Division
|
United 3tates
No. 4088
V. \
NOTICE
State of California, etc., ot
E‘.ln
TO Frank J. Hennessy, Eagq., Robert W. Eonny, Esq.,
United Statea Attorney, Attorney Ueneral of the
Poat Office Bullding, State of California,
San Francisco, Oalif, Sacramonto, Calilf,
John Parks Davis, Eaq., Neal Chalmers, Bad.,
Attorney at Law, Attorney at Law,
705 Standard 011 Bulldlng, 327 Forter Bullding,
San Francisco, Callf. Woodland, Califomila

Keasrs. Srobeck, fhleger
k Harrison

Attorneys at Law,

111 Sutter Btrast,

San Franclsco, Callf.

H)UAREHEREBTHUTIFIE_DMM Tussday, Sovember 2nd, 15743
JUDGE MARTIK I. WELSH Orderel that this cese be and the same 1s hereby
sontinued to February l8th, X&&lk 1944, for trial, (J)

Bacramento, California 1 C. WL CALAHEALTH
~ Clerk, U. 8. Distriet Court
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FRANK J. HENNESSY, _
Tnited SBtates Attornsy,

G. B. HJELM,

hesistant U. §. Attorney,

Attorneys for Plainokiff.

IN THE NORTHERN DIVISION OF TEE UNITED STATES DISTRICT COURT
FPOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA,

i Plaintiff,
Taas

THE STATE OF CALIFORNIA; §. F. BUTTERWORTH; ALFRED)
A. WHEELER; CROCKER FIRST MATIONAL BANK, A CORPO- )
RATION; WILLIAM O. B. MACDONOUGH; JOHN DOE CNE, AS)
ADMINISTRATOR CF THE ESTATE OF JOSEPH M. MiC~ )
DONOUGH, DECEASED; JCHN DOE TWO, AS EXECUTOR OF )
THE ESTATE OF JOSEPH M. MACDONOUGH, DECEASED; JOHN
DOE THREE, JOHN DOE FOUR, JORN DOE FIVE, JOHN DOE
SIX, JOHN DOE SEVEN, JOHN DOE BIGHT, JOHN DOE NINB
JOHN DOE TEN, JANE DOE ONE, JANE DOE TWO, JANE DOE)
THREE, JANE DOE FOUR AND JANE DOE FIVE AS HEIRS u}
(| LW [EVISEES OF THE ESTATE OF JOSEPH M
MACDONOUGH, DECEASED; FREIERICK BILLINGE, THE
|CALIFORNIA BORAX COMPANY, i CORPORATION; THE
ALIPORNIL BORAX COMPANY, A CO-PARTNERSHIP; THE

SULPHUR BANK QUICESILVER MINING COMPANY, L CORPO- )
| RATTON; THE SULPHUR BANK CONSOLINTED QUICKS ILVER CIVIL WO.
MINING COMPANY, . CORPOR.TION; EMPIRE CORSOLIDLTED
QUICKSILVER MINING COMPANY, . CORPORATION; WILLIAM
E. GERBER; RICHARD WHITE; CLEAR LAKE QUICKSILVER
MINING COMPANY, . CORPORATION; RLYMOND G, LANOUE;
JAMES M, O'BRIEN; T, i, MORRISEY; CLE.R LiEE )
COMPANY, A CORPORATION; ESTELLE R, DiVIS; RUTE )
deFREMERY; CLINTON E. DOLEEAR; P. R. BRADLEY; ;
EDN:RD L., MUTTER; A, T, HATHIMLY; HOMESTLKE GOLD
MINING COMPANY, . CORPORATION; GOLDEN GATE GOLD }
MINIRG COUPANY, 4 CORPORATION; RICHARD ROWE ONE;
RICEARD ROWE TWO; RICHARD ROWE THREE; RICHARD ROWE)
FOUR; RICHARD ROWE FIVE; JANE ROME OME; JANE ROWE )
TWO; JANE ROWE THREE; JANE ROWE FOUR; JANE ROVIE
FIVE; SAM BLAKE CORPORLTION ONE; SAM BLAKE COR-
FORLTION TWO; SAM BLAKE CORPORATION THREE; SAM
BLAKE CORPORATION FOUR; SAN BLAKE CORPORATION
FIVE; POWER AND IRRIGATION COMPANY OF CLEAR LAKE,
A CORPORATION; CLEAR LAKE VIATER COMPANY, i COR-
PORATION; CALIFORNIL TRUST AND SAVINGS BANK, A
CORPORATION; PACIFIC GAS AND ELECTRIC COMPANY, A
CORPORATION; PACIFIC TELEFHONE AND TELEGR/PH
CONP/NY, A CORPORATION; BRLDLEY MINING COMNP/NY, A
ﬁt;mmmnm,

-
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COVPLAINT
Comes now the United States of Aperica, by Franlk J. Hennesy,
Tnited Btates Attorney for the Northern District of California, and G. B.
Hjelm, Assistant United States Attorney, ecting by end under the direc-
tion of the Attorney General of the United States, and brings this ac-
tion against the above named defendants, by virtue of ite puardianship

of certain Indiens hereinaefter named and referred to, and for cause of

| actien complaing and shows as lollowss

I.
That for at lesst fifty yeors prior to February 13, 1859, and
from time immemorial, the following described londs were Indian lends,

. ooeupied, used, enjoyed mnd claimed by Indiens of the Pomo Indien tribe

and Indioens of other tribes, and gt no time from tims immemorinl to
the present time has any of the rights and cleims of seaid Indians in
and to said lands ond premises been oxtinguished;

That aaid londs are situcte in the County of Lake, Stato of

| Celifernin, and more particulcrly describod cs fellows, to wit:

PARCEL ONE. Islond numbor one situnte in the
North West quartor of Boction & Township 13 North Renge
T Weat Mount Diablo Base Moridionm ond the South Wost
quartor of Soetion 31 Township 1l NHorth Ronge 7 West
Mount Digble Baso and Moridian sccording to tho govorne
meat survey thorcof.

PARCEL TWD. All lands locatod within the North
Best guarter of Scotion & Township 13 North of Rango 7
Wost Mount Diablo Moridion with the oxcoption of o
triongular shaped picco of lend lying to tho south of
2 lins rumning South 68 degroos and L0 minutos Wost from
o point L4GE.T foot north of the quarter cornor common to
Scctions 5 and & of Township 13 North of Range 7 West
Bount Dichble Moridian,

All londs within tho North Wost quarter of Sco-
tion 5 Township 13 North of Ronge 7 Wost Mount Dioblo Baso
Moridian lying to the wost of o line commemeing ot o
point £319.1 foot north and 167.5 feot cast of the quartar
gorncr common to Scotions 5 and & of Tewnship 13 North
of Rengo 7 Wost Mount Dinblo Moridian, thenee running
South 0 doproos ond 10 minutcs Bast a distonec of 1762.8
foot, themco rumning South 68 dogroos cnd L0 minutes Wost
to o point where such line intorscets tho Scction ling
running North betwoon Scetions 5 and & of Township 13
North of Range 7 Tost Mount Dinblo Meridicme Thiz point
of intorsoction is o point Li52.7 feot north of tho guarter
cornor common to Socotions 5 ond & of Tovmship 13 Horth of
Renga T Wost of Mount Dicble Meridien.
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I1,
That on about August 13, 187, said real property herein ohove
described as PARCEL ONE and part of said real property horesin desy-iind

|as PARCEL TWO was by mistake and inadvertance listed to the Etats of

Californis by the United States of America in List #32 of indemnity
|

{school selections;
That on about September 15, 187L, said defendant, State of

California, issued its certificate of purchase of said lands to the de=

fendant, 8. F. Butterworth;

! That said defendant 5. F« Butterworth therceafter sssigned his
!uid. gortificate of purchase to one R. 5. Floyd, also known as Richard
:[_Ei Floyd, and seid defendant Thomas P, Hadden;

| That om about October 10, 1877, the said defendent, State of
5{:|l.:Li.:ﬂ:t:rnj.vu,. isgued its patent to said lends to said R. 8. Floyd, alse
\kmown as Richard S. Floyd, snd to said defemdant Thomas P. Maddenm,
'!nhinh sald patent wos recorded in the office of ths County Recordei
in and for the said County of Lake on QOotober 20, 1877, in Vol. 2 of

Patents at poage 250, Lake County Records;

That on August 25, 1892, the said defendant Thomas F. Madden
lexecuted and delivered to said defendant Alfred A. Wheeler a deed of
‘eonveyoanee covering said lands herein described as PARCEL ONE and
jpl.ﬂ‘- of PARCEL TWO, which deed was recorded on Wovember 26, 1892, im
the office of the County Recorder in and for the said County of Lake
in Vols 26 of Daeds, 2v page 2l1, Lake County Records;
| That on Neoverber 18, 18592, a doed of conveyance was mads, exe=
‘outed and delivared by the representotive of the sstate of said
R. S. Floyd, also dmown s Richard 5. Floyd, covering said PARCEL OME
and part of PARCEL THWO, to snid defendont Alfred A. Wheeler, which
deed of conveynnce was recorded on Juwery 18, 1835 in the office of

the County Rocorder in and for the said Ccunby of Lake in Vel. 26 of

Daads, at page 310, Lalte County Rencrdap

i That within sbout a yenr prior to June 29, 1931, forcolnsure
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F procesdinges ware had in the matter of o mortgage therstolore given by
said defendant Alfred A, Wheeler to said defendant Crocker First

Wationnl Bank covering sald PARCEL ONE and pert of sald PARCEL TVWO, and

| on June 29, 1901, a commissioner's deed issued in favor of said do-

fondont William 0. B. Macdonough, which commissioner's deed wons re-

corded on July 15, 1901, in the office of the County Recorder in and

for the soid Coumty of Loke, in Vol. 35 of Deeds, at page 80, Lake
County Records;

-I That on May 27, 1902, the anid defendant William 0. B. Vacdenough
mede, executed and delivered a deed of convoyance covering said PARGEL
ONE and part of said PARCEL TWO to one Joseph M. Maodenough, whioh deed
| of conveyance wns recorded July 12, 1903, in the office of the County

| Recorder in and for the soid County of Lake, in Vol. 32 of Deeds, at

'| page 398, Loke County Records;

| Thoat said Joseph M. Maocdoomough is dend and the sstate of said

I Joseph M. Lhcdunuu:;h,l decensed, is presently in process of administroe-

{ tlon in the Superior Court in and for the County of San Mnteo,

i California;

| Thot snid defendant John Doe One is the ocdministrator of the

! estate of snid Joseph M. Hoodomough, decensed, and snid defendsnt John

 Dos Two is the exeoutor of the estote of said Joseph M. Macdonough,
| decensed;

! That soid defondents Johm Doe Three, John Doe Four, John Doe
|Five, John Doe Six, JoMiu Doo Seven, John Doe Eight, Jolm Doe Nine, John
Inu. Ten, Jane Doo One, Jaiie Doe Two, Jone Doe Three, June Doe Four and
Jane Doe Five are the ncir:s at low and devisees of said Joseph M.

| Meedonough, deceasod;

That on ebouwt Fobruary 18, 18589, the defendant Frederick Blllings

| mads and filed in the United States Land Office an application for homs-
stead patent to the lands heredn above dssoribed as PARCEL TWO (imelusiw:

|of other promerty) wnd in commectlon therewith filed in said Unitea

B B RN P T
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1 States Land Office an affidevii setting forth theresin that ail said
2 lande were unoccupis? and gonubiSute public domain and was subjeot to
3 antry and was not cchewise dicposed of or appropriated;

4 That on about Fehru~ry 15, 1560, the United States of America,
5 in persuance of said applicatiocn, by mistake and inadvertantly isausd
6 its patent to said defemdant Frederick Billings covering said lands

7 desoribed in seid PARCEL TWO (and other property) which patent iz re=
8 corded in the office of the County Recorder of sald Laks County in

g | Vola 1 of Patents, ot pages 261 to 27L, Lake County Records;

10 That on Januery 3, 1676, the said defendant, The California

11 | Borax Company, made, executed and delivered to sald defendnnt, The

12 . Sulphur Bank Quicksilver Mining Company, its deed of conveyance cover-
13 | ing the lends described herein as PARCEL TWO (end other property),

14 which deed of conveynnco wes recorded Janusry 7, 1878, in the offioce of

15 _. the County Recorder of said Lake County in Vol. & of Deeds, at page 573,

16 | Lake County Records;

17 That en Aupust 1l, 1900, the seid defendant, The Sulphur Benk

14 | Quicksilver Mining Company, made, executed and delivered its deed of

19 | conveyannce covering sold PARCEL TWO (and other property) to sald de-

40 | fondsnt Sulphur Bexk Consolidated Quicksilver Mining Company, which

= | deed of conveynnce was recorded on May 6, 1901, in the office of the
e County Reccrder of snid Lake County in Vol. 32 of Deeds, at page 202,
3 ' Lo ke County Records;

g That en Auwgust ~0, 1990, the said defendant, Sulphur Berk Con-
= | solidated Quicksilver ifnirg Compeny, mde, exscuted and delivered its
" . deed of conveymnce ccvering scid PARCEL TWO (and other property) to
21| spid defendant, Empire Consolidated Quicksilver Mining Compeny, which
EE deed of conveyance was recorded May &6, 1901, in the office of the

i i County Recorder in and for the snid County of Lake in Vol. 32 of Deods
L | at page 206, Lake County Records;

i | That on December 22, 1905, a commissionsr's deed wos made, ex)=-
32

|
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outed and dalivered to said defendant Williem 5. Tevis in the matber
| of a foreclosure of o mortgage theretofore given by said defendant

Empire Consolideved Quicksilver Mining Company, which desd of conveynnoce

| covered sald preparty described as FARCEL TWO (and other property) and

-' was rocorded on Docember 28, 1905, in the office of the County Recorder
in and for the said County of Lake in Vole. 36 of Deeds, ot page LBS,
Loke County Records;

i That on July 26, 1509, o "MeInerny Decree Quieting Title" wns

I_ issued in fovor of said defendant William 8. Tavis covering said real

| property described o= PARCEL TWQO, which deorea wms recorded on Aupust 20,

1909, in the office of the Gounty Recorder in and for said County of
E La ke, in Vol. Li2 of Desds, at page 392, Lake County Records;

Tha % on Decerker 9, 1911, the snid defendont Williom S. Tevis

aod his wifo, madec, cxesubed and delivered to said defendent Williom E.

| Gorber, as trustae, & dved covering said property demcribed as PARCEL
| TWO (and other property), which deed w as recorded Januory 2, 1912, ic
| the office of the Couwnbtr Hocorder in amd for the sold Coumbty of Loke
| in Vol. L of Dends, ot page 3hl;, Lake County Records;

That on March 12, 1906, said defendant, State of California,
| issued its patent to said defendent, Richard White, covering said real
property desoribod as PARCEL TWO (and other property), which patent was
resorded in the office of the Coumkty Hecorder in omd for the sald County

of Loke on Mareh 22. 1906, in Vol. 7 of Patents, at page L5L, Lake

| County Records;

!| That on Docesdas 2, 1919, the soid defendonts, Willlom 5. Teovis
and Mobel P. Tevir, iz wife, mnds, exoouted and delivered their deed of
conveyance coverins caic wroserty dessribed ur PARCEL TWO (and other

property) to one Gairgs T. Ruddoek, which dend of conveyance wns re-

corded on Decerbar ¥7, 1919, in the offico of the County Recordsr in snd

! for tha said r:qlmt.g of Lake in Vol. 57 of Deeds, at page 575, Leke

County Recordsj;
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That on February ©, 1920, the said defendarts;, Willfam 5, Tevrls
and Mabel P, Tevis, his wile; made; executed and delivered a Ces’ ol

conveyance covering srid renl property described as PARCEL TWD (and

other property) to seid George T. Ruddock, which deed of conveyance waa

recorded April 15, 1920, in the office of the County Recorder in and
for the said County of Lake in Vols 59, of Deeds, at page :26l, Lake
County Records;

That on April 3, 1920, the said defendant William B. Gerber,

ag trustee, made,; executed and delivered a deed of conveyanoce covering

said PARCEL TWO (and other property) to seid George T. Ruddock, which

deod of conveyance was recorded om April 15, 1920, in the office of

the County Recorder in and for the sald County of Lake, Vol 59 of
Desds, at pa ge 265, Lake County Records;

That on September 22, 1906; the said defendant William S, Tevis
made, axecubed and delivered a deed of conveyanoce covering sald real

proparty herein desoribed as PARCEL TWO (and other property) to said

| defendant Clear Lake Quicksilver Mining Company, which deed of convey=

ance was recorded on Ootober 3, 1906, in the office of the County Re-
eorder in and for the said County of Lpke in Vol. 39 of Deeds, at page
160, La ke County Records.

That on Moy 18, 1912, a commissionsr's desd wons made, sxecuted

and delivered to said George T. Ruddock in the matter of an aotion

entitled, “Highti.n;ill vg, Clear Lake Quicksilver Mining Company",
which deed of conveyonce covers said property horeln desoribed ms
PARCEL TWO {and other property) and wns recorded May 27, 1912, in the
office of the County Recorder in and for the snid County of Lake in
Vol. L9 of Deeds, at page lj, Loke County Records;

Thet on November 5, 15917, & "MoInerny Decree Quieting Title" was
issued covering said property herein described as PARCEL TWO and which

decreo was recorded on November 5, 1917, in the office of the County

| Recorder in end for the said County of Lake in Vol. 55 of Deeds, ot
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poge 31, Loake County Records:

Thet on Moy 29, 1922, the salid George T. Ruddook made, ew-outed
ond delivered a certain deed of convoyance covering said proporiy

herein described as PARCEL TWO (and other property) to enid dofendart

. Raymond G. LaNous, which deod of conveyance was recorded Jume 12, 1922,

in the office of the County Recorder in and for the said County of Lale
in Vol. 61 of Deeds, at page 585, Laoke County Records;

That on lny 29, 1922, the said defendant Raymond G. LaMous made,
axeouted ond delivered a deed of conveymnce covering sanid PARCEL TWO
{end other property) to spid defendant James N. O'Brien, which deed of

sonveyansa was recorded Jume 12, 1922, in the office of the County

| Recorder in and for the sald County of Leks, in Vol, 61 of Deeds, at

| poge SB87, Lake County Records;

Thot on December 5, 1922, the sald defendnnt Jomes N. O'Brien

ende, executed ond delivered n deed of conveyanco covering scld property

horein described as FARCEL TWO (ond other property) to said defendont

Te fe Morrisey, which deed of conveyance wns recorded om July 10, 1922,

in the cffice of the County Recorder in and for the said County of Lake

| in Vels 62 of Deeds, at page 109, Lake County Records;

That on Mey 29, 1922, the spid defendant T. A. Morrisey made a

declaration of trust covering saild property herein described as FPARCEL

THO, which declaration of trust was recorded in the office of the
County Recorder im and for the said County of Lake, in Vel, &2 of Deeds,
at page 112, Lake County Records;

That on September 31, 1951, trustees of the snld deflendomt
Clear Lake Company made, executed and delivered a deed of conveysnoe
sovering said property herein described as PARCEL TWO (and other
property) to said George T. Ruddeck, which deed of conveyance wa= re-

corded on October 9, 1931, in the office of the County Recorder ia s=d

| for the said County of Leke in Vol., 75 of Officiel Reccrdz of Lzle

County, at page 292,
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That on June 18, 1357, o ducree of distributicm in tha matter o
:ri:h.u estate of said George T. Ruddock, deceaged, i:sued 1o apd in faor
of sald defendants Estelle R. Cavls cnd Ruth deF.emory covering said
1,pmpar1:y herein desoribed as PARCEL 170 (and other property) which
deores of distribution was recorded on July 22, 1937, in the offica
of the County Recorder in and for the said County of Lake, Vol. 115 of
Official Records of Lake County, at page 3k

Thet om April 15, 1927, the said defendsnt Clinton E. Dolbear
made, exscuted and deliversd a desd of conveyanos covering sald PARCEL

THO (and other property) to said defendant P. R. Bradley as agent of

i sald defendant Bdward A. Nutter, which deed of conveymnca was reocorded
; on April 16, 1927, in the office of the County Hecorder in and for the
snld County of Lake in Voli 1B of Official Records of Lake County, at

page 15354

That on April 1B, 1927, the &aid defendant A. T. Hothoway made,
exacuted and deliversd a certain quitelaim deed covering real property
i herein desoribed ns PARCEL TWO (and other property) to said defendant
Ps Hs Bradley az agont of said defondont Edward L. Hutter; which deed
of conveynnce was recorded on April 21, 1927, .iu the office of the
| County Recorder in and for the sald County of Loke, in Vol. 8 of Official
Records of Lake County, at page 1754

!
| That on April 29, 1927; the sold defendsnts B. He Nutter and
|

P« Ra Brodley made, executed and delivered a certain deed of convevance

| covering said PARCEL THO (ond other lhnds) to said defendont Homestalto

Gold Mining Company cnd said defendant Golden Gote Gold Mining Company,
recorded Moy 2, 1927, in the office of the County Recorder im and for

| the sald County of Lake in Vol. 1B of Offleisl Records of Lake Courty,

| at page 288,

111.

L

That the londs hereinbefore desoribed, to wit, [ PARCEIS CHRE and

THO, are now, end have been for over 125 years last pnssod, ocoupied
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. and possessed by Jim Brown, Mrs, Groos Barnes, Mr., Belton Barmes, ir.
* Tom Uarpanda, Mrs, BEw lnronda , Ilr. Thomas Leon, Mrs. Lena Brown, T,
i Sora Moroando, Mr, Fred A. Bogus, Mrs. Ethsl Burgus, Mrs. Jozis Gonznlls,
. Steve Helsey, Mr. Houghton Brown, Mrs., Houghton Brown, lr. Littls

" Thomas, Mrs. Little Thomas, Mr, Johnnie Kelssy, Mrs. Efflie Kelsey,

g Ceoll Thomas, Llbert Thomas and George Luzintos, and each their pros

! gonitors and a neestors, which persons last named and their progenitors
. and snoestors are, and were, Indians and members of Tribal Indians

? largely of the Pomo Indian Tribe, commonly orlled the Sulphur Bank

H Band of Indions and, at all times; have been words of the government
H and under the supervision of the Thited States Indian Servioce;

2 That ths gaid Indiong above nomed and referred to, and their

= ancestors, hove actunlly, ininterruptedly end continmously, ccoupied,
2 i used, ocultiwntoed; improved, oenjoved, claimed sand been in posscssion of
e | said londs herein akew doscribed as PARCEIS ONE and TWO from o time
i prior te that o any olaim thereto by any of the defondants horein

2 named mnd Srom e timo prior to any olaim =hwroto by any white parson
13 | eor personn.

= .

20 I

' Thet at the time, Lo wit, Avguct 13. 187, and prio- tueraete,

i i when said deofendu nt,; Stnte of Colifornin; received lrom the Unitel

o ! Stotes of Amcrica, List #3532, indemniby school selections, and at the
s ! tinu the seld defondat, State of Callfornmis, grontod to sald R. .
= Floyd, also lmovm & Aichord 5. Tloyd, and sald defendont Thomea F.

& ladden, the seid nctout recordod os aforeswid in Yel. 2 of Fokonks,

= i at page 250, Lake Counkty Racorde, in the office of the County Reuowdes
2 i of soid Couaty of Takno, the spid lands descyibed ir thi: cocpleint

i wilere, by reusor of the premises, reuverved rnd appropriated for, rad
s subject to the claims sna rights of spid Inlisms. and ac righs; Gt
o I or interset whetss:ves ¢her-ia passel to the aail S%ats of Cailforae
:; mdfur to the nndd Re 2. Floyd end Tacmae r. Sedlete

g I
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Thet at the time, to wit, Februnry 15, 1960, when said defendont
Frederick Blllings had issued to him the patent of the United States
covering scld londs horein deseribed as PARCEL TWO and o portion of
said londs horein desoribed ns PARCEL ONE, the said lands deseribed in
the complaint heroln were; by ronson of the premisos,. roserved and
e ppropricted for, and subjeot o the cloims and rights of said s
dlans, ‘end no right, title or interest whatsoover therein possed to
snid Frederick Billings.
Vi
That plaintiff further shows that the patents and lists herein-
befors mentionod, cs3 to all the londs herelnbefore spocifically deaip-
nated;, wore lesusd wlthout cuthority of low,; for the roason that at the
time of the issuancoe of such potents and lists, the said deperibed
| lands were Indian lands and were lands glroedy appropriated for seld
| Indians long prior %o any issuance of any such patemts or lists;
Thet in issuing the seid patents and lists affecting the said
described lands, the officers or agents of the plaintiff acted by

mistake and inndvertemce, and that the said patents and lists, ans far

| as they purport to convey sald lands hereinbefore desoribed, are wold

| and of no effect ms to soid Indions and the United Statoms of Amerions

That onch snid other defendants named herein claim teo have soms
| right, title and interest in snid lands or to some part or portiom
thereof, and claim to have respectively derived the some from snd
through the snid patent to said defemdant Frederiok Billings and/or
that of the list or potont to snid defendant, State of Califernia;

That eanch zaid cleim of right, title and interest in and to

| said lends by each said defendant is wholly woid end of no effect as

| 4o said Indisns,

¥ila

That the said Indians in this complaint referred to, bogether




s

. with their ancestors and progenitors, have cleared the sald londs

a horein described ns PARCELS ONE and TWO, built fences, borna, lodges,
4 houses, ceremonial halls (commonly oalled round houses), and other

4 voluable iloprovemonts thereon ond have used said lands from time ime

5 memorial as a burying place for thair dead, all of which would have

G baon wall kmown to the saild defendants; and oach of them, prior to the
- F goouring of purported interests and estates therein, had each said

a defendant gone upon said lands desoribed herein as PARCELS ONE and TWO
g prior to the receiving or acquiring of such purportad rights, interesstes
10 or estates in and to said lends.

11 Vill.

12 : That plaintiff is not informed, and is unable to state what

13 | portion of said lands each of said defendants clalm, and that whatevar
14 | alleged right, title and interest of sald defendants in each of them,
15 | was acquired w ith kmowledge of the famots of aforesaid and therefore

16 | plaintiff prays that said defendents, end emch of them, be compelled

17 to set forth and state with particularity the portions of said lands

18 and the right, title or interest so slaimad by them.

4] : IXs

20 | That the said defendont, Crocker First National Bank, iz a

21 I nurpnrati.&:l duly organized and sxisting under end by wirtus of the lews
2 | of thiréut.n:{::ur imerica
23 ! That the sald defendent, The Celifernis Boroax Company, is a

et | corperation duly organized and sxisting under end by wvirtus of ths laws
25 | of the State of California

28 I That the said defendsnt, The Sulphur Bank Quicksilver Mining

27 Company, is a corporation duly organized and existing undor amnd by

28 | wirtue of the lows of the State of California

20 | Thet the said defendamt, the Sulphur Bank Consolidated Quickadlwve:
30 | Mining Company, 1s a corporrtion duly orpgesnized and existing under iad
41 by virtue of the lawe of the State of Californis

a2 i
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1 That the sold defendent, Empire Quicksilver Mining Commaony, is

2 & corporation duly organized and existing under and by vwirtue of the

3 laws of the State of Celifornis.

4 Thot the seid defondant; Clear Loke Quicksilver lMning Compony,
5 1s a corporation duly organized and existing under and by virtue of the
5 laws of the State of Celiformia.

7 That the said defendant, Clear Lake Company, is a corporation

g duly organized and existing under and by virtue of the laws of the

Y | SBtate of Californis.

10 That the snid defendant, Homestake Gold Mining Company, is &

11 gorporation duly organized ond exlsting under and by virtus of the lows
12 of the State of Celifornia.
13 Thot the said defendant, Golden Gate Gold Mining Company, is a

14 corpora tion duly organized and existing under and by virtue of the

15 | lows of the State of Californis.

16 [ That the soid defendant, Power and Irrigation Corpany of Clear

iz | Lake, is a corporatiom duly orgonized ond existing under and by wvirtue
18 | of the laws of the State of Arizons.

i | That the soid defendant, Cleor Lake Woter Company, is o ocorpora-
2 | tien duly organized and existing under and by virtue of the laws of
| the State of Celifornic.

= Thot the aanid defendaont, Celiformin Trust and Savings Bank, is

o : a corporation duly organized snd existing under ond by virtus of the

o i laws of the State of Celifomin.

“° : That the said defendant, Pacific Gas and Electric Company, is &
o | ecorporation duly organized and existing under and by virtue of the lows
2 E of the State of “elilornic.

o That the goid defendant, Pacific Telnphons and Telegranh Commary.
2 II is o corporation duly orgonized and oxisting wmder omd by virtue of tho
i laws of the State of Celifernia.

% : Thet “he said defandant, Bradley Mining Company, is o cornaravion
32 :
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l duly organized and existing under rnd by virtue ol the lows of the
|
|
i.

2 State of Califernia ,

3 Xa

4 That the true names of the said defencants hercin sued under

& Tlotitious names oare to the ploiobifl unbrnowm ond plaimtiff asks leove
& of the gourt to omend the complaint with respect thereto whan the true
T names of such defendants sued herein under fiotitious names becoms

8 kmown to plaintiff,

L] o

10 Thot the plplntiff is the owner in fee simple of and entitled

11 to the possession of the lands heroin degscribed ms PARCELS ORE and TWO,
12 _ subject omly to the rights of the snid Indions therein snd thereto,

12 II WHEREF, plpintiff prays thet said defondants moy be reguired

14 | to set forth the nature of their olains, B:.mi of the olaim of each and
15 | all of them;

14 I Thet nll adverse claims of seid defondants, and each of them,

= moy be determined by decrees of this courts

18 : That by said decres, it be declared nnd sdjudged that this

14 | plaintiff is the owner of nll of snid premises in fee simple, subject
20 ' to the rights of said Indians and//or othep Indinns therpin and thereto,
21 ' and that the defendants have no estate, nor intepest whatever in or to
22 said lands or premises, or any part thereof, and that the title of

3 plaintiff thereto is good and valid;

24 | And for costs of suit and for such other and further relief

25 | to this court shall seem moet and proper:

2% | And further, that the said defandants and onch of them be properly
- enjoined from sebting up any cloim to the suid lands or any purt thersof
28 and from crecting any cloud upon the title of plaintiff thorein ard

2 theretos

" FIAK I, HNNESSZ7 Upied Stutos Avtorroy

31 | By —‘?/l 77
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UNITED STATES OF AMERICA, }
Horthern District of California, BSs
County of Bacramento.

G+ Bs HJELM, being first duly sworn, deposes and
says:

That he iz on Azsiztent United Btaotes Attorney lor
the Worthern District of Californisn, oand one of the attorneys
for the plaintiff in the within entitled action; that he has
roead the foregoing Coeploint and knows the contentz thereof;
that the same is true of his own knowledge except cs to the
motters which are theroin stoted on his informotion or
belief, ond ns to those matters he believes them to bo truo.

That the recson why this verification is made by
affiont and not by the plaintiff is that the plaintiff is
o corporation soverecign.

Thot the sources of afflont*s informetion ond the
grounds for his belief oro the Abstrocts of Title of the
premises horeinbofore deseribed, snd official commnieations,
records, filos ond documonts roceived from the Departmont of

the Interior gf the Tnited Stotes.

Bubsoeribod ond sworn to before mo
this f:ﬂ' =dey of Pobrucry, 1939.

WALTER B, MALING, Clork
777 (seaL)
Bys F. Il Lomport,

Doputy Clork.
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JOHH PARES DAVIS

705 Standard 01l Building FILED

dan Franelseco, Callifornila

Talephone: Diuglas 1510 ““m“-uuh__._
Attornay for Defendanta, JUL 20 1940
Eatelle R, Davis, Futh de

Fremery, and Bradley litning Co, WALTIHH.MW

IR THE NORTHERN DIVIZIONW OF THE UNITED STATES DISTRICT COURT
FOR THE NORTHEARN DISTRICT OF CALIPORNIA

UNITED STATES OF AMERTOA,
Plaintiff,

Civil No., 4068=-1L

ra,

STATE OF CATIFORNIA, et al,

Defandanta,

it i Vo it i B VB i Vi il Vi

ANSWER OF DEFENLDANT3 ESTELLE H, DAVIS,
Je FREIFRY, AND BRADLEY MTNING GO.

DEFENDANTS, ESTELLE K., DAVIS3, RUTH de FREMERY and BRADLEY MINING

C0, angwer the complaint on file harein sa Tollows:

1,
Answaring paragraph I of aald complaint, theaa
dafendants deny, gensarally and specifically, all and singular,

each and avery, the allegatione of sald paragraph,

iX,

Answering paragraph IT of arid complaint, theae
dafendants admit that on or about February 15, 1860, the United
States of America, in pursusnce of an Application for Homeastead
Fatent, made and flled by the defendant, Frederlck Billings,

on or about February 18, 1858, ismed 1tz Patent to saild

-1‘




i o =3 3 o b 83 B e

el R = =
B 3 O €n K G W E

19

al

23

24
25

26

a7
28
29

41
32

defandant, Frederick Blllinga, covaring lands included in

PARCEL TWO, as deacribed in szald complaint, snd other property,
which Patent 1s recorded in the office of tha County Recorder

of Lake County, California, in Vol., 1 of Patents, at pagea 261
te 274, Lake County Records; but these defendants deny that sald
Patent was so lsaued by mistake or inadvertence,

Marther answerling paragrnpﬁ IT of sald complaint,
thase defendants admit that on or about August 13, 1874, the
real property deseribed In sald compleint as PARCEL ONE, and
part of the real property deseribed in sald complaint as
PARCEL TWO, waa listed to the State of California by the United
Statea of Americe in List 32 of Indesmity School Selectlions,
but these defendants deny that such listing was by miatake or

inadvertence,

i11,
Anawaring paragraph ITT of sald complaint, theae
defandants deny, generally snd speciflieally, all and singular,

each and every, the sllegations of sald paragraph,

Iv.
Answering paragraph IV of said complaint, these

defendants deny, generally and speclfically, all and singular,
each and every, the allegations of sald paragraph.

V.
Answering paragraph V of sald complaint; these
defendanta deny, generally and specifically, al]l and singumlar,

each and every, the allegations of sald paragraph.

VI,
Answering paragraph VI of sald complaint, these
defendants admlt that they c¢laim to have some right, title and
interesst in and to a portion of the landa deseribed in sald

-
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complaint, and eclaim te have derived the same from and through
the aforeszaid patent lssued to said defendant, Frederick
Billings; and in this connection, these defendanta further allege
that defendants Eatalle R, Davis and Auth de Fremery, are the
owners of, (and dafendant, Bradler liining Company, allegss thet

it haa a lsase and purchase apresment on), that portieon of sald
lands partisularly desceribed as PARCEL TWO in paragraph T in the
complaint filed herein,

viI,
Answoaring paragraph VII of sald complaint, these
defendants deny, generally and speeifically, all and singular,
Fnuh and every, the sllegations of said paragraph.

L 'F & & G

Answering parapgraph VIIT of sald complaint, theass

afendenta are wlthout mowledge or information suffislent to
orm & belief gs to the truth of the allegations contained
herein, and basing thelr denials upon that ground, deny, generally

nd specifienrlly, &l1 and singular, each and every, the allegatione

rontained therein,

IX.

Anawering paragraph IX of sald eomplaint, these
afendantas admit that defendant, Bradley Hining Company, is a
[arpnrﬁtinn, duly organized and exlsting wnder and by virtue of
‘ha lawa of the State of Californin: but theess defendants deny

‘hat defendant, Homestalks Gold Mining Company and Golden CGate

Fnld Hining Company, or either of them, are corporations now

xilsting under and by virtue of the laws of the 3tate of Califernia,
d in this comnestion, allege thet said Homeatalte Gold Hining
ompany and sald Golden Gate Gold Hining Company were dissolved

Ind ceased to exlat prior to the filing and serving of the complaint
n file herein.
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X,

Anawerine paragraph X of ssid complaint, these defendantsg

are wilthont Imowledge or information suffMetent to form & belinf

as to the truth of the allegations contained thersin, and basing

thelir denials upon that ground, deny, gemerally and spesifisally,
all and singuler, each and every, the allegrtions tharein

ronteined,

XI.
Anawaring paragraph XI of said complalnt; thesse
defendants deny, generally snd speaifieslly, all snd singular,

each and avery, the allegationes of ssld paragraph,

FOR A FURTHER AND SEFARATE ANSWER T0 SATD COMPLAINT, THESE
DEFENDANTS ATIEGE:

That the Patent, slleged in the complaint to have been
1asued to sald Frederiek Billings, was iasned by pleaintiff to
sald Frederick Blllings on or about February 15, 1860, approximate-
ly eipghty years prior to the filing of the complaint in the
present setion, and that by reason of such lapse of time since the
matters and things complained of are alleged te have taken place,

1t would be Inequiteble for this court to entertain this amit,

FOR A SECOKD AWD FURTHER 3EPARATE ANSWER TO SAID COMPLAINWT, THESE
DEFENDANTS ALILEGE:

That plaintiff, and the Indlans neamed in sald compleint,
end their ansestors snd predeceasora in interest, have been gullty
of Janhes, and there has been sueh n long deley sinece the mattera
and things compleined of ore alleged to have taken place, thatb

it wounld be inequitable for this ecourt to entertain this sult,

TR A THIRD AND FURTHER SEPARATE ANSWER TO SATD COMPTAINHT, THESE
DEFENDANTS ALLEGE:
That, between the sald Billings patent applicetion on

o o
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| February 18, 1858, and the issuence by plaintiff to aald Billings
of said Patent, epproximately one yesr later, on February 15,
1850, the plaintiff had full oprortunity to survey the landa
described as PARCEL TWO in paragraph I of the complaint snd to
Investigate the matters and things complalined of in sald complaint,
Thege defendsnts further allege, uvpon information and bDelief,
that, in pursuance of seld applicetion for patent, plalntiff
Instituted and obtained a survey with plate end field notes
concerting eald PARCEL TWO, These defendants slless thet by the
subgeguent imsuance of sald Patent to sald Frederick Billings,
predecessor of these defendants, on February 15, 1860, plalntiff

is estopped from maintaining this setion,

FOR A FOURTE AND FURTHER SEPARATE ANSWER TO SATD CONPLAINT, THESE
DEFENDANTS ALLEGE:

That this sction was not brought within six years after
the date of the lizmance of the respentive patents mentioned in
jthe complalnt, and that the motion iz barred by the provisicns
of the Aet of lareh 2, 1891, Chap., 561, Sees, 8, 26 Stat, snd L.
1095, 1099 (Title 43 of the U, 3, Code, Sec., 1166),

FOR A FIFTH FURTHER AND SEPARATE ANSHER TO SAID COMPLATNT, THESE
DEFENDANTS ALLEGE:

Thet neilther the plaintiff, nor the Indisns named in
sald complaint, nor sny of thelr ancestors or predecessors in
intereast, was seized or posaesagsed of sny of the property
jdeseribed in ssid compleint within five years befeore the commence-
fment of the sstion, snd that the action is barrad by the
proviasions of Ses, T8 of the Code of Clvil Progedure of the

State of California,

FOR A SIXTH FURTHER AND SEPARATE ANSWER TO SAID COWPLAINT, THESE
DEFENDANTS ALLEGE:
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That the acstion was not commenced within three vears
after acerial of the allaged cause of action, and is barred by
the provisions of See, 338 of the Code of Civil Procedure of the
State of Callfornia,

FOR A SEVENTH AND SEPARATE ANSWER TO SAID COHPLATHT, THESE
DEFERDANTS ALLEGE:

That sald action 1s barred by the provisions of Zec,
343 of the Code of Civil Procedure of the State of California,

FOR AN ETGHTH FURTHEE AND SEPARATE AHNSWER TO SAID COUPLAINT, THESE
DEFENDANTS ALLEGE:

That defendants, Estelle H, Davis and Buth de Fremery,
and their predecessors in interest, have been In exclusive and
eontinuous possession of the real property herelnbefore described
ea ovmed by seld defendants, under a clailm of right, and thery
have clalmed ownership of sald resl property for more than twenty
veara next preceding the commencement of the action; that such
possesgslion has been open and notorlouns, and adverse to the

plalntiff and to the Indlens nemed In sald complaint, and to their

neasgtore and predecessors, That gald defendants, Estelle R,
avis and Ruth de Fremery, and thelr predecessors in interest,

ve pald all taxes assessed sgalnst sald real property,

FOR A NINTH FURTHER AHD SEPARATE ANSWEHR TO SAID COMPILAINT, THESE
IPEFERDARTS ALLEGE:

That defendants, Eatelle R, Davis and Ruth de Fremery,
gegqulred ownershlp of the real preperty herelnbefore described

a owned by them, pursuant to a Decree of Diastribution in the
atter of the Estate of thelr father - George T, Ruddock, deceased -
n June 18, 1937, which Decree of Distribution was recorded on

e 22, 1937, in the office of the County Recorder in and for sald
County of Lake, Veol, 115 of Official Records of Lake County at

|
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page 36: that asld Gecrge T, Fuddock pald a good and valuable
conailderation for the real proverty hereinbefore described as
presently owned by defendants,Esztelle R, Davia snd Ruth de Fremery
and thet at the time of sacoulring sald real propesrty he had no
Imewledge or notlee of eny of the matters alleged in paragraphs

I, IIT, IV, V, VITI and VIII; that sach of the predecessors of

Gaorge T, Ruddock pald s good and waluable consideration for

sald land at the time he acouired the same, and acquired the same
without Imowledge or notise of any of the matters allaged in
paragraphs I, III, IV, V, VIT and VIIYI, That sald George T,
Ruddoek, and each of his predecessors in interaat, wanm a bona Tida

purchagar for velus of sald real propery,

WHEREFORE, these defendants pray that they be hence
diamiased with thelr cesta herein incurred.

itto j:y"ér defendants, Estelle o,
Davis® Ruth de Fremery and Bradley
iining Company

-7




STATE OF CAITFORNIA ;
g8

City and County of 3azn Francisao )

E, A. OGRIFFEN, being duly aworn, deposes and says:
Thaet he 1a the Sseretary of Bradlevy Minins Company, one of the
defendanta in the above-entltled action; that he haz read ths
foregoing Answer and Imows the contents thereof; and that the
pame iz true of his owm kmowledge, except as to the matters which

are thersin stated oh Information or belleve, snd as to those
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matters; ha belisvez 1%t to be true,

Subsceribed and sworn to before me
this 25th dmy of Jul- 240

in and fnr tha Eity and County
2an Franclsco, 8tate of Call
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HOWARD J. FINN, and
BROBECK, PHLEGER & HARKRISON,
Crocker Bulldlng,
San Franclseco, Callifornia,
Telephone: SUtter 0666,
Attormeys for Defendents {, I{
e

Joan Macdonough, a minor,
and Mary Macdonough, & minor.

FILED

1 ﬁﬂml“-““ﬁ-—
JUN 20 1340

WALTER B.MALING,

IR THE THITEL STATES DISTRICT COCURT FOR THE NORTHERK DISTRICT

OF CALIFORNIA, HORTHERK DIVISICH.

UNITED STATES OF AMERICA, i
Flaintiff,
- - Ho. 4063 L.
} Civil.
THiE STATE OF CALIFORNIA, et al., {
Defendants. -J;

ANSWER OF DEFENLANTS JOAN MACDOKOUGH,
A MINOR AND MARY MACDOWOUGH, A MINOR.

Tha defendants, Joan Macdonough, & minor, and
Hary Macdonough, a mlnor, by Williem 0. B. Macdonough,
thelr next friend, snawer thes complaint on file herein

as followa:

1.
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I.

Anawering parsgraph I of sald complaing, the de-
fendantas deny, speclifically and generally, a1l and singular

each and every the averments of ssid paragraph.

II.

Anawering paragraph II of sald complaint, éhnna
defendants admlit that on or gbout August 13, 1874, the real
property described 1n sald complalnt as Parecsl One, and part
of the real property described in sald complaint as Parcel
Two, was listed to the <tate of Californis by the United
otatea of Amarica In List 32 of Indemnlity School Selectlions,
but these defendants deny that such listing was by miatake
or inadvertencs.

Farthering answering paragraph II of sald complalnt,
these defendants admit that on or about February 15, 1860, the
United States of America, in pursuance of an application for
Homestend Patent made and filed by the defendant Frederick
Billings, issued 1ts patent to sald defendant Frederick
Billings covering landa included in Parcel Two as descrlibed
in sald complaint, and other property, which patent ia re-
sorded in the office of the County Recorder of Lake County,
in Volume One of Patents, pagea 261 - 274, Lake County He-
corda; but these defendants deny that sald patent was so

lasued Dy mistake or inadvertencea.

IIT.
Anawsring paragraph III of saild complaint, these
defendants deny, generally and specifically, all and singular

each and every the averments therein contalned.
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Anawering paragraph IV of saild complaint, these
deflendants deny, apocifiecally and generally, all and singu-
lar sach and every the allegationa therelin contained.

V.

Answerlng paragraph V of aald complalnt, these
dafendanta deny, specifically and generally, all and singu-
lar each and every the allegations thersin contained.

V1.

Anawering paragraph VI of sold complaint, theae
defendantas admit that the defendant Williem 0, B. Hacdonough
as administrator with the will annexed of the estate of
Joasph M. Haecdonough, deceased, claims to have some right,
title and intereat 1n and to a portion of the lands describad
in sald complaint, and clalms to have derlved the sama from
and through the list or patent to the defendant State of
California. In thia connection, these defsndanta
allegs that the defendant William O.5.Macdonough, as admin-
iatrator with the will annexed of the estate of Joasph M.
Masdonough, deceased, is thse owner of that portion of mald
landa particularly dsacribed as followa, to-wlt:

PARCEL ONE: Island number one situate
in the Northwest quarter of Sectlon 6,
Tovnship 13 North, Range T West, Hount
IMablo Base Meridian, and the Southweat
quarter of Section 31, Township 14 NHorth,
Hange 7 West, Mount Diablo Sase and Heri-
dian according to the government survay
thersof.

PARCEL TWO: A small laland sltuated
in the Northeast guarter of Sectlion & and
in the Horthweat guarter of Section 5,
Township 13 Horth, Hange 7 West, MHount
Diablo Basc and lMerlidian, contalning 1.73
acres, mora or leas.
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These dsfendants deny, specifically and generally, all and
gingnlar each and every the avermenta of said paragraph

not hereinbefore expresaly admitted.

ViI.
Anawering paragraph VII of sald complalint, thesa
defendants deny, apscifically and generally, all and aingu-
lar each and every the averments therain contained.

V1iii.

Anawaring paragraph VIIT of sald complaint, theas
defendants are wilthout knowlsdge or information sufficlent
to form a belief az to the truth of the averments contalnsd
therein, and basing their denials upon that ground deny,
apeclfically and generally, all and singular each and every

the averments therein contalned.

IX.

Anawerlng paragraph X of sald complalnt, these
defendenta are without lmowledge or Information sufficient
to fora a bellaf as to the truth of the averments contalned
therein, and baalng their denials upon that ground deny,
specifically and generally, a&ll and singular each and every

tha avermesnts thereln contained.

s
Anawaring paragraph XI of sald ecomplaint, these
defendants deny, specifically and generally, all and singu-

lar each and every tha averments contalnsd therein.
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For a further and separate anawer to sald complalnt
these defendants allege:

That the real property described in sald complalnt
which was llsted to the State of Californla by the United
otates of Ameries in List 32 of Indemnity School Selectiona
wes selected by the State of Californla in lieu of sixtesnth
and thirty-sixth sectlona lying within Mexican granta, of
which grants the final survey had not been made at the date
of such selection by sald State. That thereafter, on or
about darch 1, 1877, the Congress of the Unlted States of
Amsrlca confirmed to sald State the tltls to the real

proparty so selected by aald State.

For a second further and separats anawer to sald
complaint, theass defendants allege:

That plaintif, and the Indians named in sald com-
plalnt and thelr ancestors and predecesscrs Iln intereat,
have besn pullty of laches, and 80 long a time has elapsed
since the matters and things complalned of took place, that

1t would be inegultable for this dourt to take cognizance

theraof .

For a third further and separate answer to aald
complaint, these defendants allsge:

That the action was not brought within slx yoaras
after the data of the issuance of the respectlive patents
mentioned in the complaint, and that the metion 1s barred
by the provisions of SBectlon 1166 of Tltle 43 of the

Unitad States Coda.
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Por a fourth further and separate answer %to sald
complalnt, these defendants allage:

That nelther the plaintifi, nor the Indlans named
in sald complaint nor any of thelr anceatora or predecessora
In interost, was gelized or possessed of any of the property
described in said complaint within five yeara beflore the
commencement of tha action, and that the actlon 1z barred
by the provisions of Sectlion 31EB of the Code of Givil Fro=
eadura of the State of Callifornia.

For a fifth further and separate answer to gaid
complaint, thesa defendants allege:

That the action was not commenced within three
yeara after accerual of the canse of action, and ia barred
by the provislions of Sectlon 33528 of the Code of Civil Pro-
cedure of the State of California.

For a slxth further and separate answer to aald
complalnt these defendanta allege:

That the defendant William 0.B.HMeacdonocugh as admin-
latrator with the will annexed of the eatate of Joseph M. Hac-
donough, Deceased, and his predeceassors in intereat, have besen
in excluasive and continuous possession of the real property
hersinbefore deacribed as owned by sald defendant, under a
elaim of right, and have clalmed ownership of said real
property, for more than twenty years next preceding the
commencement of the action. That such possession has
been open and notorlous, and adveras to the plalntiff and
to the Indians named in sald complalnt and to thelr ances-
tors and predecessors. That said defendant and hls predes-
gassors ln intereat have pald all taxes assessed against

sald real property.

6.
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For a seventh further and separate anawer to sald

complaint, these defendants allege:

That Joseph H. Macdonough paid a good and valuable
conalderatlion for the real property herelnbefore 1n this
angwer descrlbed, and that at the time he acqulired said real
property he had no knowledge or notlce of any of the matteras
alleged in paragraphs I, III, IV, V, VI, VII and VIII of sald
complalnt; that esach of the predecessors of sald Joseph M.
Haedonough pald a good and waluablae consideration for sald
land at tha time he acquired the sama, and acgilired the same
without Imowladge or notice of any of the matters allegad
in paragraphs I, III, IV, V, VI, VII and VIII of said com-
plaint. That sald Joseph M. Macdonough, and each of his
pradacessors in Interest, was a bona flde purchaser for

valua of sald real property.

WHEREFORE, these defendants pray that they be

henca diasmiased, with thelr coata hereln incurrsd.

Attornoeys for Defendanta
Joan Masdonough, a minor,
and Mary Macdonough, a
minor.
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IT IS5 HERESY STIPULATED, by and between the
pleintiff and the defendants Joan Maecdonough, a minor,
and Mary Macdonough, a minor, through thelr respective

attornaya, thaet the foregolng answer may be flled.

Al ﬂt;zm%a«m

Attorneys for defendants,
Joan Maecdonough, A minor, and
Mary Macdonough, a minor.

IT I35 S50 CHDERED:

&"
— e e e R

Judge of the Dlstrlict Court.
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HOWARD J,. FINN, and
BROZECK, PHIEGER & HARRISCN,
Crocker Bullding,
San Franelsco, Callifornla,
Telephona: SUtter 0666,
Attorneys for Defendants é_:f*
William O.8.Macdonough and

William O.5.Macdonough as
Administrator, ate.

FILED

JUN 1 -1840
WALTER B. MALING,

IN THE USITEL STATES DISTRICT COURT FOR THE RORTHERN DISTRICT
OF CALIFORNIA, NORTHERN DIVISION.

UHITED STATES OF AMERICA,

Flalntify,

- - Fo. 4068 L.

Civil.
THE STATE OF CALIFORNIA, et ml.,

Defendsnts .

e e e e M W W™ Vot Moo

ANSWER OF DEFEHDANT WILLIAN O.05.MACDONOUGH
AND OF DEWENDANT WILLIAM O.B.MACDONOUGH AS
ADNTINISTRATOR WITH THE WILL ANNEXED OF THE
ESTATE OF JOSEPH M. MACDONOUGH, DECHASED,

SUED HEREIN AS JOHN DOE ONE, TO COMPLAINT.

The defendant Wllllam O.B.Macdonough and the de-
fendant William 0O.B.Macdonough as adminlstrator with the
wlll annexed of the eatate of Joaeph M. Macdonough, lPeceased,

answar the complaint on file hereln as follows:
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Answering paragraph I ol eald complaint, the de-
fendants deny, speclflcally and generally, all and singular

each and avery the avermenta of esaid peragraph.

II.

Anawaring paragraph I1 of sald complaint, thesme
defendants admit that on or about Auguat 13, 1874, the real
property described in sald complaint as Parcel Cne, end part
of the real property described In sald complaint as Parcel
Two, was listed to the State of Californla by the United
dtates of America 1In Llst 32 of Indemnlty School Selectiona,
but thess defendanta deny that such listing waa by mistake
or lnadvertence.

Further answering paragraph II of sald complaint,
these defendanta admit that on about February 15, 1860, the
Unilted States of Amerleca, in pursuance of an application for
Homestead Patent made and filed by the defendant Fredarick
Blllings, i1ssued 1ts patent to sald defendant Frederick
Billings covering lands included in Parcel Two as described
In said complaint, and othar property, which patent i1s re-
corded in the office of the County Hecorder of Lake County,
in Volume One of Patenta, pages 26l - 274, Lake County Re-
cords; but these defendants deny that salid patent was so

1issuad by mlistake or inadvertencs.

IIT.
Answering paragraph III of said complaint, theae
defondants deny, gensrally and specifleally, all and singular

each and every the averments therein contained.
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IV,

Anawsring paragraph IV of sald complaint, theae
defendants deny, specifically and genersally, all and sln-
gular sach and every the allegations thereln contained.

V.

Anawering paragraph V of sald complaint, these
defenients deny, specifically and generally, all and singu-
lar asach and every the sllegations thereln contalned,

VI.
Answering paragraph VI of said complaint, theae

defendants admlt that the defendant Willlam C. B. Hacdonough
as adminlstrator with the willl annexed of the estate of
Jossph M.Macdonough, deceased, clalms to have some right,
title and interesat in and to a pertion of the lands deacrib-
ed In sald complalnt, and claima to have derived the same
frem and through the list or patent to the defendant State
of California. In this connection, these defendanta
allege that the defendant Willlam 0. 2. Macdonough, as ad-
ministrator with the will annexed of the eatate of Joseph WM.
Macdonough, deceased, is the cwner cof that portion of sald
lands particularly described aa followa, to-wlt:
PARCEL ONE: Ialand number one situate

in the Northwest gquarter of Gectlion G,

Township 135 Horth, Hange 7 West, Mount

I1ablo Base Merldian, and the Southwest

quarter of Seection 31, Township 14 Korth,

Range 7 Weat, Mount Dleblo Base and Merli-

dian according to the government survey

thereof.

PARCEL TW0: A amall lsland situated

in the Hortheast quarter of Section & and

in the Northweat quarter of Sectlon 5,

Townahip 13 North, Range ¥ Weat, Hount

IMablo Base and Merldian, containing 1.75
aAcres, more or less.
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Thesae dafendanta deny, apccifieally and genarally, &ll and
alngpular each and every the averments of sald pararraph
not herelnbefore expressly admitted.

VII,
Angwering paragraph VII of sald complaint, theass
defendanta deny, apecifically and generally, all ant singun-

lar each and every the averments thereln conbalned.

VIII.

Answering paragraph VIII of sald complaint, these
defendants are wlthout nowledgse or Iinformation safficlent
to form a belief as te the truth of the averments contalned
thersein, and basing their denlals upon that ground deny,
apeclifically and generally, all and slngular each and every

the avermenta therein contained.

IX.
inawering paragraph X of said complaint, theae
defendants are wlthout knowledge or information sufficlent
to form a bellef as to the truth of the avermentas contalned
therelin, and basing their deniala upon that ground deny,
apecifically and generally, All and singular each and every

the avermsnts therein contained.

X.
Anawering paragraph XI of sald complalnt, theae

defendants deny, specifically and generally, all and singu-

lar sach and svery the averments contalned therein.

4.
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For a further and separate anawer to sald complalnt
these defendants allage:

That the real property described in sald complalnt
which was listed to the State of California by the United
“tates of America in List 32 of Indemnlty School Selectiona
was selected by the State of California in liesu of sixtesnth
and thirty-sixth sectiona lying within Mexican granta, of
which grants the finsl survey had not been made at the date
of such selectlion by sald State. That thereafter, on or
about March 1, 1877, the Congress of the Unlted Statea of
Amerlica confirmed to sald State the title to the real property

so selected by sald State.

For a second further and separate anawer to aald
complaint, thess dsfendants allage;

That plaintiff, and the Indians named in said com-
plaint and their ancestors and predecsessors in Intereat,
have been gullty of laches, and ao long m time has elapsed
ainca the matters and things complalned of toock place, that
i1t would be insquitable for this Court to teke cognlizance

theraof.

For a third further and ssparate answer to sald
complalnt, these defendanta allege:

That the actlon was not brought within gix yoars
after the date of the issuance of the respsctive patents
meéntioned in the complaint, and that the action is barred
by the provisiona of Sectlion 1166 of Title 43 of the
Unlted States Code.
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For a fourth further and separate answer to sald
complaint, thess defendante allege:

That neithar the plaintiff, nor the Indians named
In said complaint nor any of thelr ancesators or nredscassors
in interest, waes aelzed or posseased of any of the proparty
described in sald complaint within five years before the
commencement of the actlon, end that the action 1s barraed
by tha provisiona of Section 318 of the Code of Civil Pro-
cedure of the State of California.

For a fifth further and ssparate anawer to said
complaint, theae defendants allege:

That the actlon was not commenced within three
years after accrual of the cause of actlon, and la barred

by the provisionsa of Section 538 of the Code of Clvil Pro-
sadura of the State of California.

For a sixth further and separate anawer to sald
complaint, theas defendanta allege:

That the defendant William 0.B.Macdonough aa admin-
istrator with the will annexed of the estate of Joseph M. Mac-
donough, Deceased, and hls predecessors 1n interest, have besn
in exelusive and contlinmicna pozsession of the real property
harelnbefore described az ownedby sald defendant, umnder a
claim of right, and have claimed ownership of sald real
property, for more than twenty years next preceding the
commancement of the actlon. That such possesslon haa
been open and notorious, and adverss to the plaintlff and
to the Indians named in said complaint and to thelr ances=-
tors and predocessora. That sald defendant and hia prede-

cessors in intersat have pald all taxes assessed agalnst

B
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For a ssventh further and asparate answer to sald
complaint, these defendants nllege:

That Joseph M. Macdonough paid a pood and valusble
conslderation for the real proporty herelnbefore in thia
answer described, and that at the time he aequired sald real
property ha had no knowledpge or notlee of any of the matteras
alleged in paragraphs I, III, IV, V, VI, VII and VIII of said
complaint: that sach of the predecessors of sald Joseph M.
Nacdonough pald a good and valuable consideration for said
land at tha tima he acquired the same, and acgulred the ssme
wlthout knowledge or noltlce of any of the matters alleged
in paragraphas I, IIT, IV, V, VI, VII and VIXII of aald
complaint. That sald Joseph M. Macdonough, and sach of
hls predeceascrs in Iinterest, was a bona fide purchaser

for value of sald real property.

WHEAEFORE, THESE DEFENDAKTS PRAY THAT THEY BE

hence dlsmissed, with their cosates herein Ilnecurred.

Attorneys for Defandants
Willlam O. HB. Macdonough, and
william Q. B. Macdonough &s
gdministrator with the will
annexed of the estate of Joaeph
M. Macdonough, Deceaassd, auned
hearein as John Doe One.
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HOWARLD J. FIKA, and
BROBECK, PHLEGER & HARRISON,
Crocker Bullding,
San Franclsco, Californla,
Telephona: STUtter Q66E6.

Attorneys for Defendants
Willlam O.B.Macdonough and

William O0.B.Macdonough &s
Administrator, ate,

IN THE UNITED STATES DISTRICT COURT FOR THE HORTHERN DISTRICT
OF CALIFORNIA, NORTHERN DIVISIOH.

URITED STATES OF AHERICA,

Plaintiff,

- - Ho. 4068 L.

Civil.
THE STATE OF CALIFORNIA, ot al.,

Defandanta.

M B T i e B e e

AFFIDAVIT OF SERVICE 5Y MATL

State of Californis, )
! Bs.

City and County of San Franeisco. )

GEORCGE A. HELMER, being firat duly aworn, says:
Ky nama 18 George A. Helmer; 1 am now, And I was

at all times herein mentioned, a cltizen of the United 3tates,
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over the age of 21 yeara, and not a party to nor Iintereated
in the above-entlitled action, and am employed by Measra.
Brobeck, Phleger & Harrison, attorneys for defendanta
Willianm C.B.Macdonough and William O.B.Hacdonough as adnin-
lstrator with the will snnexed of the estate of Joseph M.
Wacdonough, Leceassd, in the above-entitled action,.

That Mesars. Brobeck, Phleger & 'arrison raside
and have their offlces in San Franclseo, Californla; that
thae United States Attorney has hls officea in the Clty of
sacramanto, Californla, and that there 1z a ragular dally
commundcation by mail between San Franclsco, Californls,
and Sacramento, Callfornia.

I did, on the 3lat day of May, 1940, on belalf of
the above-named defendents and their asald attorneys, deposlt
in the United States Poat Offlee at Ban Franclsco, Callfornia,
coplea of the foregoing Answer of defendanta William O. BE.
Macdonough and William O,B.Macdonough as adminlstrator, ete.,
to the complsaint in the above-entitled actlion, addressed to
gald United States Attorney, enclosed in a ssaled envelopse,
with the poatage therson fully prepald., That sd d documents
a0 anclosed in a sealed envelope were addressed bo aald
Unlted States Attorney, as follows:

"¥rank J. Hennesay,
United Statea Attornay,
Yoat 0fflce Bullding,
Sacramento, Callfornia.

Attention: Mr. C. B. Hjelm,
Aszistant Unlted S a8 Attorney."

kg B\ Fikomnes”

Subscribed and aworn to bafore me
this 3lat day of May, 1940.

PR b

in and for the City and County of
3an Franciseo, State of California.

2,



Form MNo, 558

RETURN ON SERVICE OF WRIT

Wnited States of America,
Nogthern . Desmacraw 2800

I hereby certify and return that T served the annexed . Alias Susmons with copy. of Complaint...
attached thereto on the therein-named . FICHARD ROWE FIVE, by serving H, Vincent
Eaaling,.. as _Adninistrator of the Estate of Fredasrick Blllings, decessed, and .
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by handing to and leaving a true and correct copy thereof with .. H. Vincent Heellme
at.lucerns, Califernis . ... i;s;id District on the ... B - day of
U} | . ey AD. 1940.

Varshal's [ eee GEORGE VICE

-

Trowdd .. .. §-.. ffl& o
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FRANE J. HENMESSY, /Ll
1 United States Lttumy,

G. B, HJELM,
2 Assistant U. 8. Attorney,

|| Attoroeys for Flaintiff.

IN THE WORTHERN DIVISION OF THE UNITED STATES DIETRICT COURT

. | POR THE NORTHERN DISTRICT OF CALIFORNIA D
wdﬂ;ﬂi,
UNITED STATES OF AMERICA, — A0
11 | “ R ll,n. '||E
Flaintiff,
13 vk WAL
| THE STATE OF CALIFORNIA; 8. F. BUTTERWORTH; ALFRED)
4 | A, WHEELER; CROCKER FIRST NATIONAL BANK, A CORFO- )
| RATION; WILLIAM 0. B. MACDONOUGH; JOHN DOE ONE, AS)
15 | ADMTNISTRATOR OF THE ESTATE OF JOSEPH M., MAC-

DONOUGH, DECEASED; JOHN DOE TWO, AS EXECUTOR OF

THE ESTATE OF JOSEPH M, MACDOMOUGH, DECEASED; JOHH
DOE THREE, JOHN DOE FOUR, JOHN DOE FIVE, JOHN DOE

16 '

17 SIX, JOHN DOE SEVEN, JOHN DOE EIGHT, JOHN DOE WINE
JOHN DOE TEN, JANE DOE OME, JANE DOE TWO, JAME DOE)
13 THREE, JANE DOE FOUR AND JiHE DOE FIVE AS EEIRS AT)
» LAW AND/OR DEVISEES OF THE ESTATE OF JOSEPH M. )
W\CDONOUGH, DECEASED; FREDERICK BILLINGS, TIE )
- | CLLIFORNIA BORAX COLPANY, /. CORFORATION; THE ) 06 8 L
| CLLIPORNIA BORAX COMPANY, A CO-PLRTHERSHIP; THE )
2 | SULPHUR B.NK QUICKSILVER MINING COMPANY, L CORPO- )
RATION; TIE SULPHUR BiNK CONSOLIDATED QUICKSILVER )  CIVIL YO,
- UINTHG COLP/NY, . CORPOR.TION; ELPIRE mmnun..:mng
QUICKSILVER MINING COMPINY, . CORPORLTION; mu..L.n} ﬁm
E. GERBER; RICH/ARD WHITE; CLIAR LANE QUICKESILVCR
= | MINING COMPANY, A CORPORATION; RLYMOND G. LiHOUE; £3x223%.
i | JAMES 14, O'BRIEN; T. .. MORRISEY; CLE.R L.KE
COMPANY, A CORPORATION; ESTELLE R, DLVIS; RUTH
o deFREMERY; CLINTON E. DOLEEAR; P. R. BRADLEY;
EDW.RD L. NUTTER; i. T. HLTHLY; HOMEST.KE GOLD
- | MINING COMPANY, /. CORPORATION; GOLDEN GATE GOLD
MINING COUPANY, i CORPORATION; RICHARD ROWE ONE; )
- RICHARD ROWE TWO; RICHARD ROWE THREE; RICHARD ROWE)
| FOUR; RICHARD ROWE FIVE; JANE ROWE OME; JLNE ROWE )
a5 | TWO; JANE ROWE THREE; JANE ROWE FOUR; JANE ROWE
| FIVEp SAM BLAKE CORPOR.TION ONE; SiM BLAKE COR-
- PORLTION TWO; SAM BLAKE CORPORATION THREE; SAM
BLAKE CORPORATION FOUR; SAM BLAKE CORPORATION
10 FIVE; POWER AND IRRIGATION COMPANY OF CLEAR LAKE,
| A CORPORATION; CLEAR LAKE WATER COMPANY, i COR-
a1 PORATION; CALIFORNL. TRUST AND SAVINGS BANK, A
| CORPORATION; PACIFIC GIS AND ELECTRIC COMPANY, A
39 CORPORATION; PACIFIC TELEPHOME .ND TELEGRAPH
COMPLNY, A CORPORATION; BRADLEY MINING COMPINY, A
_ CORPORATION, ;
B m HAEEEEEET R OTTTRS B mm-' }




TO THE ABOVE NAMED DEFENDANTS:

You are hereby summoned and required to serve (+) upon
FRANE J. HENMESSY, United States Attorney for the Northern Diastrict
of California, plaintiff's attornay, whose address is Room Lol, New
Post QOffice Building, Sacramento, California, an answer to the
complaint which is herewith served upon you, within 20 days after
service of this summons upon you, exclusive of the day of service.
If you feil to do so, judgment by default will bo taken pgainst
you for the relief demmnded in the complaint.

WALTER B " Clerk
(8 EaAL) 'ﬂ‘“/}”}; M.J

Xy
Brl ‘F'HI

Teputy Clerk
DATEDy S m’mmlp.tu-, Calif.,
Eabruncy—3th . 1939.

(*) Rule S (d) "All papers after the complaint required to be
sarved upon a party shall ba filed with the
Court either before service or within o
reasonable time thoreaftaer.®

Hﬂﬂﬂﬂ-ﬂ-ﬂ--
UNITED STATES MARSHAL'S OFFICE )
Northern Distriet of Ca nia. ) 5%

By s

3 E’ﬂlifp

» 1939,
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JOHN BARKS DAVIS b

705 Standerd 011 Bulldlng /
San Francleco,California .
Telephone : D-Emglu.a 1510 F i LL—D

TLd____...,,HII'Lr-'-“‘
Attorney for Defendants, o Dclock &
Estelle E, Davis, Ruth de ﬁfr-ﬁ-iﬂﬁﬂ
Fremary, and Bradley Mining Co. AR

WALTER B. MALING,

IN THE NORTHERK DIVIBIOH OF THE UNITED 3STATES DISTRICT COURT
FOR 'HE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATRES OF AMERICA, :

Flaintiftf, :
Civll Mo. 4068-L
Ta .

STATE OF CALIFORNIA, 3
et al,,

=

Defendants,

NHOTICE OF MOTIOH OF LEFERDAWTS ESTELLE R, DAVIS, RUTH
de FREMERY AWD BRADLEY MINING CO. TO UISMISS ACTION,

FOR 4 MORE DEFINITE STATEMERT OF CERTAIN MATTERS ALLFGED
IN PLATINTIFF'S COMPLAINT, AND FOR A BILL Or PARTICULARS,

To: FRABK J. HEWNESSY, LE3Q,, United S¢ates Attorney, and
G. B. LIELM, ESQ., Asslstant United States Attorney,
Attorneys for Plalntlff herein,

L. -

You will please take notice that on March // M’. 1940,
at 10:00 A.M,, of sald day, or as soon thereafter as counsel can
be heard, ESTELLE R. DAVIS, RUTH de FHEMERY, and BRALTEY MINING
00,, three of the defendants in the above entitled action, and
eech of them, wlll move the ebove entitled court, at 1ts court
room situated in the Pederal Post Offlse Bullding, Sacramento,
California, %to dismiss, snd for an order dismissing the above
entitled action, upon sach and every of the followlng grounds:

(1) Said complaint faile to state a claim or cause
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of action agalnst sald defendants upon which rellef can te
granted hereln;

{(£) Thet it appears from the face of 2aid complaint
that the claim: or cause: of action thereln stated ls barred by
the provisions of the Act of March 35, 1891, Chapter 561, sec, E..
26 Stat, at L, 1095, 1089, limiting the time within which suits
may be brought by the United Stetes to anmul patents;

{3) That it appears upon the fece of sald complsint
that the cleim or cause: of sctlon thereln stated 1ls barred by
lapaecof time;

(4) That it appears upon the face of sald complaint
that the clalm or cause of actlon thereln stated is barred by
the laches of pluintiff or its wards therein referred to or by
the lachea of bothj;

(5) That Lt appears upon the face of sald complaint
that the claim or cause of action thereln stated iz barred
by estoppel.

II

You will further take notice that at sald time and
place, above deslgnated, srld defendants wlll move the sald
court for a more definite statement of the following matters,
referred to in said complaint, and for an order reayiring plain-
tiff to make more definite the following portion of, snd matters
contained in, sszid complaint:

3gi1d compleint falla to show, and these defendants can
not ascertain therefrom:

1) Paragraph I, (p.2)

{a) In what reapect the lands described in aaild
paragraph were "Indlan"” lands and what i1s the meaning and
intent of the phrese "Indisn lands";

(b) How and in what manner seid Indisns referred to

"oocupled" or "used" or "enjoyed" or "elaimed" the lands or

= o
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any part thersof described in sald parsagraph during the pericd

of fifty years, or any part thereof, prior to February 18, 1859,
or which Indiere of the Pomo Indian tribe or other tribes occupled
or used or enjoyed or cleimed sald lends or any thereof during
guch period, or what the claima of said Indlans to sald land or
any part thereof were, or what was the basls for eny such cleims;

(¢c) What were ths "rights and claims"™ of the Indians,
or any of them, referred to in sald paragraph in and to sald landas
and premises, or any part thereof;

{(d) Which part of said lands was "occupled, used,
enjoyed and claimed by Indiens of the Pomo Indian tribe, and
which part thereof ;&ﬂ "osoupled, used, enjoyed and clalmed" by
Indiens of other tribes,

2) Paragraph II.

(a) {p. 3, ot seq.) What part of said real property
described as "Parcel Two" was included in the listing to the
State of Californla by the United States of Amerlca in List No,
32 of infermity school selectionsa;

(b) What waes the mlstake or what was the lnadvertance
or what was the mistake and inadvertence of the United States
of America Ly or &8s a result of which it liasted pert of seid
Farcel Two to the Btate of Callfornia in Liat 32 of the Indemmity
school selesctions;

(e} What was the mistake or what was the inadvertence
or what was the mlstake and inadvertance of the United States by
or as the result of which 1t isaued lta petent to sald defendant
Frederick Billings on about February 15, 1860, covering sald
lands deseribed in sald Parcel Two;

(d) What was the form and what were the contents
of 2aid "App lication for homestead patent" filed by sald
Frederick Billinge on =zbout February 18, 1858 as alleged in

sald paragraph;

L
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{e) Vhether the matters alleged to have bLeen set
forth in said sffidavit of sald Frederick Billings, referred to
in said paragraph, weére all the matters set forth or statements
made therein, and what was the date of execution of sald affi-
davit,

) Paragraph III (p. 9)

(28) How -and in what manner sald persons refemed to

in sald paragraph "occupled and pozsesszed" the landa, or any
pert thereof, described therein during the perled of 125 years
last past, or any part thereof, or whleh of thelr ancestors
or progenitora were and are membera of what tribe of Indilans;
{(p) How and in what manner the Indiens referrsd to in
sald peragraph and thelr ancestore "oceupled" or "used" or
"sultivated" or "improved" or "enjoyed" or "zlaimed" or "were in
possession of" the lands, or any part thereof, described in seid
paragraph during said 125 years, or any part therseof, or which
Indlana of the Pomo tribe, or other tribes, occupled or uaed
or cultivated or improved or enjoved or clalmed or were in
posasession of said landa, or any part thereof, during such
period, or what the clalms of seild Indians to.ald land, or any
part thereof, were, or what wes the basls for any such claima,
{e) What part of said lands was "ccoupled, used, culti-
vated, improved, enjoyed, snd claimed" by Indlans of the Pomo
tribe, and what part thereof was "ocoupled, used, cultivated,
improved, enjoyed, and claimed" by Indians of other tribes;
(d) Whether any portlon or portlons ¢f seid Parcels
{(me and Two were, At any time, actually encloged by sald Indilana
or their ancestora, and by which Indiana of which tribe, and
at what time or times;
(e) Whiech of sald Indiana, if any, are now residing
on any portion of sald lands, end what specific portioms

of sald lands are now encloged, cultivated, Ilmproved or used

L3
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for resldence purposes by sald Indians,

" 4) Parsgraph IV, (p. 10)

la) ¥What were the "premises" by reason of which lands
were "reserved and appropriated” and what were the "claims and
righta of said Indians,” as alleged in said peragrapn:

{t) How and in what manner were said lands, described
in gsld paragraph, "reserved and apprnprlutaﬂ,“ and whether such
lands were "reserved and appropriated" by an Act of the United
States of America, and when such reservatlion or appropristlon
ocourrad,

5) Paragraph V, (p. 11}

(2) What were the "premises" by resson of which the
lands deseribed in said paragreph were "reserved and appropristed
and what were the "lalms and rights of said Indiars," as alleged
therein;

{b) How and in what menner were said lands reserved
or appropriated, and whether sald lnn‘é?rusarvﬂﬂ or epproprlated
by an Act of the Unlted Sgates and when such reservation or
appropriation occcurred;

{e) What portion of She lands desoribed as Parcel One
were included 1in the patent to defendant Frederlek Billings,
a8 alleged in said peragraph;

(d) Why said Prederick Billings recelved "no right,
title or interest whatsocever" in saild lands as slleged in said
paragraph.

§) Paragrsph VI, (p. 11)
(a) In whet respect were the lands described in

said paragrapha "Indian landa" and what is the meaning eand in-
tent of the phrase "Indian Ianda";

(o) How snd in what manner the patents and lists
referred to in sald parapgraph were "issued without the authority

of law":

iy
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{e) How amd in what manner were sald lands "already
appropriated for said Indians leng prior to sald issuance of any
such patents or lists," and whether sald lends were appropriated
by any Act of the United States of Americsa, and when such appro-
priation occcurred;

{d) What was the mistalke or whet was the lnadvertence
and what wag the miastake and inadvertence of plaintiff, or of
ites officers or agents by, or as the result of whilch sald patents
and lieta are "vold and of no effect as 5o said Indians and the
United States of America;

{e) How and in what manner are egald patents and lists
vold and of no effect as to suld Indlans and the United States of
Amearlca, as allaged in sald paragraph.

7) Paragraph VII, (p, 11)
{n) What part of saild Parcels One and Two wers

"glaimad" or "used" and on what part of sald lerds were fences,
barns, lodges, houses, mnd eceremonial halls bullt as all=ged in
sald paragraph, end what other "valuesble improvements" were made
thereon, and at what time or times were any of the foregolng
aote, if any, done or performed, ss s&lleged;

(b) Whieh of the amlleged acts, referred to in the
preceding paragraph, 1f any, were done or performed by Indiana
of the Pomo tribe, or by Indlans of other tribes; and if any
of said alleged acta were do na or performed by Indians of other
tribea, to what tribe or tribes d4id ' such Indiens belong,

I1I.

You will further take notlece at the seld time and place
above designeted that galc defendanta 1n the above entliled actlion
will move sald court for o bill of partleulara end for an crder
raguiring aald plaintiff to furnlish to them & blll of particulars
with reapasct to each and every of the matters referred to in
plaintiff's complaint, to which metters and said wotlon said
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defendants hereby refer ag though the same were herein incor-
porated.

dald dafendante wlll further move sald court for a
bill of partlculars with respect to the followlng:

(1) What specific portion or portions of sald Far-
cels One and Two doez plalntiff clalm have been actually enclosed
used, cultlveted, or lmproved by seid Indians as alleged in =sid
complalnt; the time, place and sxtent of eny such actual enclo=-
sure, use, cultivation or improvement; and which Indlans of the
Pomo trite, or which Indisns of other tribes, are claimed to
have onclosed, used cultivated, or improved sald landa;

() Vhkat apecific portion or portiona, if any, of said
Parcels One and Two doea plaintiff clalm are now actually resided
upor and used by any Indians menticned in said complaint, end
by which Indlans;

(3) Regarding tha applicatlion for homsstesd patent,
the affidavic of Fredsrieck Billingse, and the patent issusd to
sald Blllings, all as referred to in Parsgraph 11, psge 4, line
£8 et seq., defendanite reguest coples of sgald applicaticn for

hom=atead patent, seld alffidavit, said patent, end &ll docu-
ments, reports, fleld notes, and any other papers or instru=-
menta exsgubted by agents of the United 3tates Government or
others relating to sald eppllcation and the lsauance of sald
patent.

Said motion for a blll of particulars is made upen the
ground that the matters therela referred to are not alleged with
sufficlent definitencss or perticularity te enable sald moving
defendants to prepare propeérly their asnswere hereln, or to oré=-
para for the trisl of gald agticn, and ssld motion is further

based upon the affldavit of Lhe attornay for sald defendanta

i,
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and upon the memorandum of polnts and sutnorities filed herewith,
Dated: February 29, 1940,

Al Vi J

M AtTorney fTor Delendants,
Estelle R, Davis, Ruth de Fremery,
end Bradley Uining Co,
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JOHN PARKS DAVIS

a

705 Standard 0ll Bullding -

San Francisco, California F I L- E:D

Talephone: DOuglss 1510 weeeeO'clock and_____ Min.____

Attorney for Lefendants, MAR 6 - 1340

Eatelle N, Davis, Ruth de Fremery,

and. Bradley Mining Go, WALTER B.MALING,
CLERK,

1N THE WORTHERH DIVISION OF THE UNITED 3TATES DISTRICT COURT FOR
THE WORTHERN DISTRICT OF CALIFORNIA

URITED STATES OF AMERICA,
Flaintiff,

Ll

-Va= Clvil Ko. 4068=L

STATE OF CALLIFORNIA,
et al,,

Defendants,

Lo 2

AFPFIDAVIT

STATE OF GALIFOHNIA
City and County of San Franclsco
JOHN PARE3 DAVIS, belng duly sworn,

=
"
: B8,
-
-

depoBes and says:
I am the attorney for defendants ESTELLE R. DAVIS,
HUTH de FHEMERY and BRADLEY MINIKEG CO, in the above sntitled

action,

The complaint on flle in the above entitled action
snd in partleular Parsgraph II, page 4, line 28, et seq,, con-
tainas the following sallegations:

"Thet on or about February 18, 1859, the de=
fendant Frederick Billinge made and flled in the United
States Land O0ffice an application for homestead patent
to the lands hereinabove described as PARCEL TWO (in-
clusive of other property) and in connection therewith
filed in sald United Stetes Land Office an affidavit
setting forth therein that all eald lends were unoccupied
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"and constitute public domain end was subject to entry
and was not otherwlse dlsposed of or appropriaoted;

"Tfhat on about February 15, 1860, the United

States of America, in persuance of sald application,

by mistake and Inadvertently issued 1ts patent to

gaid defendant Frederick Billings coverling said lands

deseribed in said PARCEL TW0O (and other prapnrt§} which

D% i Dol Gounty in TU1, 1 of Savects, &% sages H61

to 274, Lake County Records:"

3ince service of the compleint in the above entitled

sction upen the defendants »epresented by me, I have mede dili-
gent search for the records of patent proceedings snd the portion
of 8aid records referred to ln the above paragrapha of the com-
plaint, My efforts to obtaln the same, both at the United
ctates Land O0ffice in Jeeramento and the Unlted 3tetes Land Of-
fice in Washington, D. C., have been unsuccesaful, It was
stated to me by my representatives thaet no such records were
available at elther offlce, It appears from all avallable
Infermation that such records have been removed from the files
of the Govermment Land 0fflce, thelr legal custodisn. It appearas
from the complaint that the Government elither has the record
of sald application, end salid affidavit, or coples thereof, and,
since they are but part of the record in sald patent proceedings,
undoubtedly has the other documentas filed in connectlion with
sald patent proceedings, or copies thereof, and undoubtedly
intends to use the same at the trlel, As all of sald documents
are matters of publie¢ record which should be avellable to the
defendants 1 represent, and as the metters contained therein, &nd
the knowledge of the same, sre necessgsary for an adequate prepara=-
tlion of an answer in the above entltled actlon, it is respectfully
aubmi tted that coples of all sald documents in the patent proceeds-

inga should be furnished pursuant to the motion for a bill of

particulars on file herein, :b .
Subser d aw o before me 1{
this of %7 1540

e

et

BITc In and for the CITy & County
an Francisco, State of Celifornia
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JOEN B.RES DAVIS 3
705 Standard 0ll Bullding ‘5
Zan Franolseo, Callfornia /
Talephone: DOuglas 1510 E_D
Attorney for Defendants, FI L
Estelle R, Davias, Ruth de oo Welock and....... ...
Fremery and Bradley Mining Co, p—

MAR 6 = 1940

WALTER B. MALING,
CLERK.

IH THE HORTHERN DIVISION F THE UNITED STATES DISTRICT COURT
" FOR THE HORTHERN DISTRICT OF CALIFORNIA

UHITED STATES 0F AMERICA,
Plainbiff,

-n

e

STATE OF CALIFORNIA,
et gl,,

-

Civil Heo, Z2068-L

Defendants, F

POINTS AND AUTHCHITIES OF LEFERDAWTS ESTELLE H, DAVIS,
RUTH de FREMERY AND BRADLEY NINING CO., IN SUPPORT OF
THEIR MOTION T0 DISMIS3 2ATD ACTION, FORMREE DEFINITE
STATEMENT, AND FOR A ZILL OF HMRITICULARS

Moticen bto Dismisa:
It appeare from the face of the somplaint that &0

years have slapsed slnce the alleged cause of sctlon acerued,
Pleintiff is therefore barred by leches and lapse of time,

U, 8, v, Besbe, 127 U,8, 333, 347; 3£ I. Bd, 121;
8 3,0,R, 1083

Horan v, Horaly, 178 U,3, 205, 215; 44 L, Ed. 1038;
20 8.0.H. B56

Emeraon v, Hemmedy Mining etc, Co., 168 Cal. 718, 722,

For & lore Definite Htatement:

See Federal Rulea of Civil Procedure, Rule 12 (e).

As indicated in the motlon, the sllegatlions of the
complalnt &re uncertaln and lndefinite. In view of the slghty-
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year old clalm presented in the complaint, greater detall and
certainty should be required than in the case of prompt and
diligent aetion,

See: Berthold-Jennings Iumber Co. v, 8t, Louls I. M,

8, Ry, Co., {0.Cud,|B, 1835) B0 Fed. (24) 52, at page 43:

"In permitting appellanta to present these stale
clains, we thlnk the court exerclsed a reasonable
discretion in ecalling upon them for a clear and
definite atatvement of the nature of the clalms,
Certalnly, greater detail and certainty of
pleading may reasonably be resuired of a sultor
who has let hls cause of sctlion alumber for years,
tha& of one who diligently and promptly preseants

&

o

Presumably the UGoverrnment bases this sction upor the

gasze of Cramér v, U, 8,, 261 U, 8, 219, 61 L, Ed, 622, but

even in the Cramer case the Supreme Court of the United States

restrlicted its decision to lands actually enclosed and actuslly

and contimiously occupled by the three Indians inveolved in the

action, who were on the land at the time the alleged cauae of
action accrued, Under the clrcumstances, without any admliaslion
on our part of the precedent of the Cramer case, the Government
should set out the facts of alleged cccupancy and enclosure with
distinet partioularity.

Motion for Bill of Partioulars:

The metlion for a blll of particulers 1z authorized by |
Federal Rules of Civil Procedure, Rule 12 (e), |

The affidavit filed bherewlth showas that these deflend-
ants heve not been able Lo locate or obimin coples of petent
regords requested and which are presumably in the hands of plain-
tiff, Accordingly, they should be furnished te def'endents in
order that they may prepare thelr answers,

It ia fundgmental that the granting of a bill of parti-
culars i in the discretion o¢f the court, but it is submitted

that whers claims are presented after s lapse of elghty years, on
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fgrounds of mistake and inadvertence, it iz glear that a know-
ladge of the patent proceedings 1s essentinl to the prepara-

tlen of an answer and s defense,

"Respectfully,

8, orney lor
Leffndants Estelle K, Davls,
Futh de Fremery and Bradley Einlng Co,




O O -4 & O & @ b M

e =~ T~
G 0 o A W B O

17
18
19
20
31
a2
23

a5
26
a7
28
29

a1
32

RECELPFT of service of the foregoing notlce of
motion to dismiss mction, for a more definite statement of
gertaln matbters alleged in plalntiff's compleint, and for a
bill of particulars, and of affléavit sand memorandum ol
supporting points and authoritlies is hereby acknowledged, and

the same may be flled,

Dated: Hareh 1, 1840

Asgistant Umited Etates
At torney
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JOEN PARKS DAVIS |
Attorney at Law _j;

705 Standard 011 Building

dan FPranclsco, California

Telephone DOuglas 1510 ;j-i{F,h_!"J
Attorney for Defendant P, R, Eradley e Wclogk 17 s e
- h..‘:-]

WALTER B. MALING,
CLERK.

IR THE NORTHERNW DIVISION OF THE UNITED STATES DISTRIGCT COURT
Foi THE B THERN LISTRICT OF CALIFPORNIA

UNITEL STATEI OF AMERICA,

PlaintlffF,

ak

va,

Ho, 4088 L

THE STATE OF CALIFORNIA,
et al.,,

L2

Defendante,

-

DIZSCLAIMER

How comes P, K. BRADLEY, one of the defendants herein,
and disclalms any right, title or interest in or to any of the
landa, properties, rights or interests deserlibed in the complaint
harain,

WHERETFOR E, sald defendant prays that he be ab-
eolved from any coats hersain,

Dated: February 20, 1840,

P, H, Bradley

o arks Uavia, ettorney for
Dgfendant P, R. Bradlwy
A
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HOWARD J. FINK
BROBECK , PHLEGER & HARRISCN,
Crocker Bulilding, 5/
San Franclsco, California, ﬂ{
Telephone: SUtter 0666, /
Attorneys for Defendant
William 0. B. Macdonough, etec.

WALTER B.MALING
L

Ll Y
- ]
LEHEK

IN THE UHITED STATES IESTRICT COURT FOR THE NORTHERN DISTRICT
OF CALTFORNWIA, NORTHERN DIVISION.

UNITED STATES OF AWERICA,

Plaintiff,
—TH-—

e M T B g™

No. 4068 L

THE STATE OF CALIFOHNIA, et al., Civil.

Defendanta .

B

MOTION TO DISMIS3, AND TN THE
ALTERNATIVE FOR A MORE DEFIFITE
STATEMENT, AND TO STRIEE.

The defendant Wllllam 0. B. Macdonough, and the
defendant Willlam 0. 5. Macdonough ans administrator with
the will annexed of the eatate of Joseph M. Macdonough,

deceased, sued herein aa John Doe One as administrator of
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the eatate of Joseph M. Macdonough, Decensed, moves the court
to dismias the compleint on file heraln upon the ground that
it fails to state a clalm upon which rellef can be granted,
and, more particularly, that sald complalnt does not allege
facte showlng that the llsting or patenting of the real
property described thereln, as alleged thereln, was without
anthority of law, or was by mistake or inadvertence, or was
the result of frand, or that such listing and patents were
for sny other reason void or voldabls, and, further, that 1t
eppeara from the face of the sald complaint that the suit

is barred by lachesz and limitations, the pleintiff having
been gullty of an unreasonably long delay in filing such
sult, and there being no allegations accounting for or ex-

casing the delay.

Sald defendants further move the court for a mors
dafinite statement, in the event that the forsgoling motion
to dlismlass be denled, upon the groumd that the matter here-
inafter menticned 1s not averred wlth sufflcient definlte-
nesas or particularity to enable sald defendanta properly to
prepare thelr reaponalve plsadlng or to prepare for trial.
The defects complalned of, and the detalls deslired to be

stated, are as follows:

(a) The complaint allegea in paragraph IT on page
3 that certain of the real property tharein deacribed waa

1isted to the State of California "by mistake and inadvertence®”,

but does not allege the facts con:stituting the alleged miatake

or inadvertance. 8a1d defendants desire a statement of the

facts constituting the alleged mistake and Iinadvertence;
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{b) The complaint alleges in paragraph II, on
page 5, that the plaintiff lssued a patent to the defendant
Frederick Billings, "by mlatake and inadvertently”, but
does not allege the facts constituting the alleged mlstake
or inadvertence. Sald defendants desire a statement of
the facts conatituting the alleged mistake and inadvertence.

{¢) The complaint alleges in paragraph VI, that
in isauing the patents and 1llats mentioned therein, plain-
tiff's officers or agents "acted by mistake and inadvertence",
but does not allage the facta constituting the alleaged mis-
take and inadvertence. Said defendants desire a atatement
of the faets conatituting the alleged mistake and inad-
vartence.

(d) The complaint in paragraph II alleges that
certain of the real proparty described therein was listed
to tha State of California by the United States of America
in List #32 of indemnity school selection, but it deces not
allege why the land replaced by tha property sc liated was
not avallabla to the Stats of California for achool pur=
poses, and hence does not stats facts removing the listing
from the operation of the conformatory act of Mareh 1, 1B77
(18 Stat. 267). Said defendants desire a description of
the achool lands which the lands degeribed In the complaint
ware to replace, and a statement of the reason or reasons
why the school land to be replaced by the land described
in the compleint was not avallable to the State of Cmlifor-
nia, so that it can be determined whether or not such list-
ing was confirmed by the act of Mareh 1, 1B77.

(@) The complaint alleges in peragrach II that
the listing to the State of California was "by the United
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States of America", and that the patent te the defendant
Billings was issued by "the Unlted States of Ameriea”, and
alleges in paragraph VI that such listing and the lssuance of
such patent wers "wilthout suthority of law". These defend-
ants dealre a statement of the factas upon which 13 predicatad
the c¢laim that the United States of Ameorica was without

anthority to make the listing and iassua the patent.

Jald defendanta farthsr move the court for an order
atriking from the complaint the portions thereofl harsinafter
described, upon the ground that they are compriszed of redun-
dant, Immaterial and impertinent matter, and more particu-
larly upon the ground that thsay are conclusions of law. 3Sald
portlons of the complaint ars as followa:

(a) Paragraph IV of sald complanint, and sach and
every word and sach and every line thereln contalned;

(b} Paragraph V of sald complaint, and oach and
every word and each and every line thereln contained;

{a) That portion of paragraph VI of the complalnt
beginning with the word "That®™ on line 10 of page 11, and
anding with the word "lists" on line 15 of page 11, and each

and every word and each and every line therein contained.

Attorneys for defendants
Willlam Q. B. Hacdonough, and
William 0. 3. Macdonough asa

admr., ete., sued harein as
John Doe One.
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GARRET W. MoENERNEY, / A
2002 Hobart Buildin
San Francisco, Call arnin —

(Attormey for The Roman Catholic
Archbishop of San rrancisco
gorporation sole, Sued hﬂt‘ﬂ{n by
e fistitious name),

Dafendant.

"IN THE NORTHERN DIVISION OF THE UNITED STATES
DISTRICT COURT FOR THE NORTHEHN DISTRICT OF
CALIPORNIA.

URITED STATES Or AM=xciCA,
Plaintiff,

Yas
THE STATE OF CALIFORNIA, etc.,
Defeandonta.

Civil No. 4068-L

B e ol

DISCLAIMER.

Now comes THE ROMAN CATHOLIC ARCHBISHOP OF SAN PHRANCISCO, o
corporation sole (sued herein by a fietitious name), defendsnt
heresln, and dlaclaims sny right, title or intersat in or to any
of the lands, propertiesa, rights or interesta described in the
complaint herein.

WHEREFOnis, sald defendent prays that he bas gbaclvad from
any costs herein.

Dated: March ¢ , 1939.

The Roman Catholle Archbishop of
Jan Pranelsco, & corporation sols,

3 - O NG
Inﬂﬁnbunt. J

HET W. MoENERNEY, By ts

Attorney for Dui‘andan The
RmaFPLathnlic Archbishop of
enclaco, a corporation

sole (sued herein by a fictitious nams.)
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PILISBURY, MADISOM & SUTRO
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Standard 011 Building MAR 1 61939
San Franclsco Wi s -
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In the RHorthern Divlslon

of the United States District Court,

For the Northern Digtrlet of Californla

UNITED STATES OF AMERICA,

Va.

Plaintiff,

THE STATE OF CALIFORNIA, THE
PACIFIC TELEPHONE AND TELEGRAPH
COMPANY et al.,

Defendants.

Civil No. 4068L

o g B g A gl e

DISCLAIMER OF DEFEMDANT, THE PACIFIC
TELEPHONE AND TELEGRAPH COMPANY

Comee now the defendant, THE PACIFIC TELEFEONE AND
TELEGRAFPE COMPANY, a corporation, named hereln as "Pecific

Telephone and Telegraph Coampeny, & corporation," and disclaims

any right; tltle or interest in or toc any of the lands described

in the compleint 1in the above entlitled ection.

H COMPANY,

THE PACIFIC TELEPHONE AND TELEG
E."l" fd L L

Ita Attornerys.



0w e s & ot s W M M

g B B B BRRRERBREEBEEREG R ok RS

EARL WARREN, Attorney General
8tate of California
Sacramento

Attorney for Defendant 8State of California

IN THE NORTHERN DIVISION OF THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

. UNITED STATES OF AMERICA, No. H4068L

Plaintiff,

'fﬂiq
ANSWER OF DEFENDANT
THE STATE OF CALIFORNIA; 3. F, STATE OF CALIFORNIA
BUTTERWORTH; ALFRED A, WHEELER;
CROCKER FIRST NATIONAL BANK, a

| corporation; et al.,

Defeandanta,

Comes now the State of California, one of the defen-
dants in the above-antitled action, and answering pleintiff's
complaint on file herein admits, denies, avers and allesges as
follows, to-wit:

I.

Defendant admits that portion of Paragraph II of aaid
complaint wherein 1t is alleged that on or about Oetober 10, 1877,
the sald defendant State of Californis 1ssued its patent to the
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landas described in said Paragraph II to Richard 8. Floyd and
Thomas P. Madden. Defendant allegea that it has no information
sufficient to enable it to answer the balance of the allegations
set forth in Paragraph II of salid complaint, and basing its
denial upon such allegations denies all and singular the allega-
tions contained therein.

II.

Admits that the defendant State of California claims
an interest in and to the properties described in said complaint
on file herein because of certain unpaid state taxes and assess-
ments against said land and appurtenances; that said interest
conslsts of tax liens and tax titles accrued and acerulng; that
the lands described in seld complaint on file herein constitute
the lands in which it has already been ascertained that thias
defendant has some interest; that this defendant 1s stlll making
extensive searches and that there will be other lands and
appurtenances in and to which it will be shown before the
termination of this suit that this defendant has some interest;
that this defendant 1s unable to describe these lands at the
present time,

IIT.
Defendant State of California further alleges that

' there are also certain State of California highway and roadway

alaims and lands appurtenant thereto in which this defendant hasa
gertain legal intereats, for & more complete description of which
reference 1s hereby made to the files of the Division of Highways,
Department of Publie Works, State of Californla.
IV,
Defendant alleges that it has no information sufflcient

to enable it to answer the allegations set forth in Paragraphs

el



| I, I1I, IV, V, ¥I, VII, VIII, IX, X and XI of said complaint, and
basing its denlial upon said allegations denles all and singular
the allegations containad in sald paragraphs.
WHEREFORE, defendant State of California prays that
this honorable court make its order adjudging and decreeing:
1. That said tax llens, title liens and highway and
roadway claims and appurtenances accrued to defendant State of
| California are valid and existing.
2., That if and vhen any further tax liens and tax
| titles acerue during the pendency of this action this court
further order and decree such tax liens and title liens to be
then and there vallid and existing.
3. That this court order that the defendant State of
| California be paid by plaintiff such sum or sums for its interest
in and to sald lands, highways, roadways and appurtenances as
are adjudged to be full, just and reasonable for the taking
thereof by plaintiff.
4. PFor such other, further and different relief as to

' the court may seem meet and just in the premises.

Dated March 14, 1339,

EARL WARREN, Attorney General of the
State of California

[

Attorneya for defendant
State of Californie
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STATE OF CALIFORNIA
County of Bacramento o

ALBERT F. ZANGERLE, being first duly sworn, deposes
and saya:

That he is a Deputy Attorney General for the State of
California and one of the attorneya for the defendant State of
California in the within entitled action; that he has read the
foregoling answer and knows the contents thereof; that the asame
is true of his own knowledge, except as to the mettersz which are
therein stated on information and belief, and as to these matters
that he believes it to be true; that the reason vhy this verifi-
eation 1is made by affiant and not by the 3tate of California is
that the defendant State of California is a corporation sovereipgn.

q_.-"la_:it‘-—t-,. £~ o e n AR
i A

..'l.-'.

Subscribed and sworn to before me
this 14th day of March, 1939.

]

ary > )
of Sacramento,; 2tate of Callifornla



CARRET W. MoENZRNEY,
2002 Hobart Bullding,

San Francisco, Celifornia, L’?
(attorner for Gaward H. Nutter, i
(Sued herein m2 Edward A. Nutter), -
Defendant. = | .|__E; L/

I'|'.\_'|‘|_-|'_'h anid M.
Wik 14190

NALTER B, MALING

. -
=N

IN THE XORTHERN DIVISIOR OF THE UNITED BTAT=
DISTRICT COURT POR THE RORTHERN DISTRICT (OF
CALTFORNIA .

GRITED STATES OF AMERICA,
Flalntiff

e T i Mg M Ty il g M g

VE . Civil ¥o. 40E£B-L

THE STATE OF CALIFORITA, eto.,

Defepdante.

DISCLAIYEE,

L
e

Now somes ECWARD H, NUTTER (sued hereln as Edward A. Fubtier),
defendent herein, apnd disclalms any right, title or lnterest in or to
any 4 the lande, properties,rights or lntereste described in the
complaint herein.

WHERZEFPORE, gald defapdant prays that he be abasglved Tfrom any

goates herelin.

Deted: March __ZE 19729. ;7

W H. Butter}

Hutter{laned herain Bs Ed a¥d A
Nutter !
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FRAVE J. HENNESSY,

United States Attorney,

G. B. HJIELM, ﬁ
Assiatent U. 8. Attorney, 1233

Attorneys for Plaintirf. ‘H!ﬂﬂffﬂr

IN THE NORTHERN DIVISION OF THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA
UNITED STATES OF AMERICA,
Plaintifr,
Vi, HO,4068=L
THE STATE OF CALIFOHRNIA, CROCKER
FPIRST WATIONAL BANKE OF SAN FRAN-
CISCO, a corporation, et &l., )

Defendants.

BIEQ%IIER OF JAMES M, O'BRIEN AND
g

Come. now JANES M, O'BRIEN and GEO. J. O'BRIEN, as
Trustees of the trust known as "Clear Lake Company", and saidl

JAMES M. O'BRIEN individuslly, defendants in the above en-
titled actlion, and each of them disclaims all right, title
or interest in and tc all the resl property described in the
complaint herein, and every part thereof.

Dated: June 9, 1939,




- T - - . )

g 8 8 ¥ E R ¥ B B B

Eﬁ
=1

FRANK J. HENNESSY,
Unlted States Attorney,
G'-l Ei HJEI“‘

Asalatant U. 8. Attorney.

IN THE NORTHERN DIVISICN OF THE UNITED STATES DISTRICT COURT
FOR THE WORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA,
Plaintiff,

p

V8w

HO. 4068=L
THE STATE OF CALIFORNIA, ﬂRﬂﬂEEEi
FIRST HATIOWAL BANE OF SAN FRAN=-
CISC0, a corporation, et al,, i

Dafendants.

DISCLAIMER OF CLEAR LAEE COMPANY
Comes now CLEAR LAEKE COMPANY, a ecorporation, one of

the defendants In the above entitled asction, and diasclaima
all right, title or interest in and to all ths resl property

deserlbed in the complaint in this actiomn, and every part

theraof.
;, & ecorporation

Dated: June 9, 1939.
One_of the Defendants,

e

@iy, olewachoy

{Cér porate Seal) Ez .
porate Sea 5y f-'lﬁs ﬂﬂﬁ»&_
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FRANE J. HENNESSY,
United States Attorney,
G. B, HJELM,

Asslatant U. B. Attorney,
Attorneys for Flaintiff,

e
FILED

] Tl
:I_l__ i "! .'_-_‘l|

WALTER B.MALING
D W
IN THE HORTHERN DIVISION OF THE UNITED STATES DISTRICT COUHRT
FOR THE NORTHERN DISTRICT OF CALIFORNIA.
| UNITED STATES OF AMERICA, )
Plaintifr,
VB Hos 4068-L
LTH:E STATE OF CALIFORNIA, CROCKER
FIRST HATIONMAL BAWE OF SAN FRAN-
CISTO, a corporation, st al.,

Dafendante.

DISCLAIMER OF D T. A. MORRISSEY

Comea now T, A. MORRISBEY ,one of the defendants in
the above entitled actlion, and hereby dlselalms ell right,
title or interest in and to all the real property described
in the compla in this actlion, and every part thereofl.

Datad: June 1930,
One of thes aendants




W oW =3 ® W ok A N -

_—
~ o

13
14
15

18
17

18
19

MORRISON, HOHFELD, FOERSTIER,
= H & CLARK,

1110 Crocker Bullding,

San Franeclseo, Californis.

Attoraneys for defendant
Crocker First Nutional Bank
of San Francisco.

IN THE ¥ORTHERN DIVISION OF THE UNITED STATES DISTRICT COURT

FOR TIHE NORTHERN DISTRICT OF CALIFORNIA

UNITED ETATES OF AMERICA,
PLaintirf,
v. No. 4088-L
THE STAIE OF CALIFORNIA, CROCKER
FIRST HATIONAL BANK OF SAN FRAN-
C¢IsC0, & corporation, et al.,

Defendants.

DISCLAIMER OF DEFENDANT CROCKER
FIRST NATIONAL BANE OF SAN FRAMCISCO

Comes now Crocker First Natlonal Banx of San Francisco,
a netional banking assoclation, one of the defendants in the
above entitled action, and hereby disclaims any Interest in the
property described in the said complaint.

WHEREFORE, defendent preys to be hence dismissed with

25
26

B &

1tz costs.

Dated May 29, 185
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FEANE Ji HENNESBY, //-

United States Attorney;
G. Ba
Agsistent U. 5. Attorney,

IN THE NORTHERN DIVISION OF THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

- E = A - -

UNITED ETATES OF AMERICA,
Plaintiff,

Via

THE STATE OF CALIFORNIA; S. F. BUTTERWORTH; ALFRED)
A+ WHEELERj CROCKER FIRST MATIOMAL BANK, A CORPO- 3
BATION; WILLIAM O, B, MACDONOUGH; JOHN DCE ONE, AS
ADMINISTRATOR OF THE ESTATE OF JOSEPH M. MAC- )
DONOUGH, DECEASED; JOHN DOE TWO, AS EXECUTOR OF )
THE ESTATE OF JOSEPH M. MACDONOUGH, DECEASED; JOHN)
DOE THREE, JOHN DOE FOUR, JOHN DOE FIVE, JOHN DOE )
SIX, JOHN DOE SEVEN, JOHN DOE EIGHT, JOHN DOE HINE)
JOHN DOE TEN, JAWE DOE ONE, JANE DOE TWO, JANE DOE)
THREE, JANE DOE FOUR AND JANE DOE FIVE AS HEIRS AT)
LAW AND/OR DEVISEES OF THE ESTATE OF JOSEPH M.
M\CDONOUGH, DECEASED; FREDERICK BILLINGS, TIE
CALIFORNIA BORAX COLPLNTY, i CORPORATION; THE
CALIPORNIA BORAX COMPANY, A CO-PARTNERSHIP; THE 406 8 l
SULPHUR B:NK QUICKSILVER MINING COMPANY, L CORPO- )
RATION; TIE SULPHUR R/NK CONSOLIDLTED QUICKS ILVER CIVIL WO,
MINING COMPLNY, . CORPOR.TION; EMPIRE CONSOLID.TED
QUICKSILVER MINING COMPANY, .. CORPORATION; WILLL: ffm
E. GEREER; RICHARD WHITE; CLLAR LAKE QUICKSILVIR SUBMONSE
MINING COMPANY, . CORPOR.TION; RLYMOND G, L.HOUE; = .
JAMES 1, O'BRIEN; T. ... HORRISBY; CLE/R L:iKB
COMPANY, )\ CORPORATION; ESTELLE R, DiVIS; RUTH
doFREIERY; CLINTON E., DOLEEAR; P. R. DRADLEY;
EWLRD i, NUTTER; A» T. HLTHIWLY; HOMEST.KE GOLD
MINING COMPINY, . CORPORATION; GOLIEN GATE GOLD
MINING COMPANY, i CORPORATION; RICHARD ROWE ONEj
RICHARD ROWE TWO3 RICHARD ROME THREE; RICHARD nmg
FOUR; RICHARD ROWE FIVE; JINE ROWE OME; JiNE ROWE
TWO; JANE ROWE THREE; JANR ROWE FOUR; JANE ROVE
FIVE; SiM BLAKE CORPOR.TION ONE; S.iM BLAKE CORe
PORATION TWO; SAM BLAKE CORPORATION THREE; SAM
BLAKE CORPORATION FOUR; SAM BLAKE CORPORATION }
FIVE; PORER AND IRRIGATION COMPANY OF CLEAR LAKE,
A CORPORATION; CLEAR LAKE VIATER COMPANY, . COR-
PORATION; CALIFORNI. TRUST AND S.VINGS m.mc A
CORPORATION; PACIFIC G.3 AMD ELECTRIC COMPANY, A
CORPORATION; PACIFIC TELEPHOME .ND TELEGRIPH
COMPINY, A CORPORATION; BRADLEY MINING COMPLNY, A
CORPORATION, ;

)
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TO THE ABOVE NAMED DEFENDANTS:

You mre hereby summoned and required to serve (#) upon
FRANK J. HEWNKESSY, Tnited States Attornsy for the Northern District
of California, plaintiff's attorney, whose address is Room Lok, New
Post Office Building, Sacramento, Californin, an answer to the
complaint which iz herswith served upon you, within 20 days after
sarvice of this summons upon you, exclusive of the day of servioce.
If you fail to do so, judgment by default will be taken pgeinet

you for the relisf demanded in the complaint.

WALTER B G, Clark
T LAMPERT

By:
Deputy Clerk

DATED: Sgeramento, Colif.,
M , 1939,

{#) Rule 5 (4) "™All papers after the complaint required to be
sarved upon & party shall be filed with the
Court sither befors sorvice or within o
roasonable time therenfter.®

———mﬂﬂl--
UNITED STATES MARSHAL'S OFFICE )
Northern Distriet of Californin. ) 3%

I horeby cortify that I recoived the within writ on the
day of g 1939, and personally sorved the

same on Lho doy of 1939, by delivering %o
and lenving FIER e )

one of seid defondants nomed Thereln personclliy, Gt tho City of
5 County of

in sald District, o copy thercof, togother with a copy of the
comploaint cttoched thoreto.

GEORGE VICE, United Statos Marshal

By

Doputy
, Calir.,

» 1959,
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Formn }MNo. dis

Mealban . District ﬂf-%&q, 88,

I received the within _-... ard that ﬂ,n:aa- diligent search, I am unable

to find the within-named defendants _._%kh m

[E‘upurtud to be Deceased. )

mt.hm my district.
Attornays at 41 Broad St, New York
are reported to be his Zxecutora. MVM o
Attorpeys nemss not known, Inited States Marshal.
T e S mm.—“--------;;;; nnnnnnnnn ——
Form Mo, de5
foatduanm ... District uf_._m.;%mm. _______________ , 85,
I hereby certify and return, that on the ... ﬂ.‘. day of Jﬁ%&«!ﬁ ....... , 19.99.
I received the within —:'M“ and that after diligent search, I am unable
to find the within-named defendants ... LAM) M

within my distriet.

Heported to be now travelling.

Har Attorneys at 41 Eroad S5t, New York fu ¥
may known hor wheraabouts. Cwided Stafes Mearahad.

BF_M [ ON?

Deputy Tnited Stotea Morzhal.

e b TR § TS BT .

Foen: Mo, $85
_Northern Mistrict of celdfornia . ., 56

I hereby certify and return, that on the TEh.___ _dayof  March L1930
I received the within _ SWMSRE ... _ and that after diligent search, I am unable
to find the within-named defendonts IR CG. MER . . T e

within my district.

Reported to be in Naw York,
¥o Attormeys here in 5. F. t-a.ﬁRG:.. VICE

W Fnited Ftofes Marshal,

*’ m;riq- Dntted Siates Marshal,

-

P o1 s ETES ST .



RETURN ON SERVICE OF WRIT
Wnited States of America,

. A r T
& ot i, Dirmer or Codsaaiea,,

I hereby certify and return that I served the annexed . 5 o o o

s i, Pk o

I’Irn;a;_‘/r}-:‘;.bqi—:?flrﬁ_ﬂffwﬁ*{j T i .,-'-_ Bauy
by handing to and leaving s true and correct copy thereof with - a0 LAl i F Al & WY Bansnsn
Greacdenk

B =, e T di N

o by 0T Lo

RETURN ON SERVICE OF WRIT

: WUnited States of America, l
—Eg?cwhﬁhx - DisTnicr oF ,W-_

I heraby cortify and return that T served the annexed _ 17'“‘ o M Mo NS

e eeeeeeeeereeseeeeereasseseemmennees 08 U6 Shiarein-namisd TN Sanein.. 227 L . .
i

by handing to and leaving & true and correct copy thereof with _ L diidal 20 .;'f_.ﬁlj.r.u.i. ............ i

u:Z/ aan?ﬂﬁ-{ ... in said District on the ... ;2 ..

APRCEEOPR © %
ety ¥ mf»}r

b b memamre e e e Tt




RETURN ON SERVICE OF WRIT

®nited States of America, ]

okl e B

T hieceby eartily and return that T sarved the s8nened . Al bada et e eeeeeeeeeeeeresmeeeee
oo 0n the thmnvnmad‘fﬁﬁ arris .Eg'/__

S A

Form No. S5

RETURN ON SERVICE OF WRIT

@nited States of America, l
Mﬂmn.amm ﬂr_%’wm, o

by handing to and leaving a true and correct copy thereof with W&

atl WZ‘Q . in said District on the ... & &= e i e (YO
ey AD 193‘?

BB SR S e T=—HT ‘m



Form Wo. 55

RETURN ON SERVICE OF WRIT.

Wnited States of America,

I hereby certify and return that T served the annexed . Jurmons
on tha therein-named ... 10Ty Mecdonourh | ug Juge Doa Thres,

by sarving her Pather Mr Dent W.Macdonough.

by handing to and leaving a true and correct copy thereof with _ 1 Dent .liancdonousl,
personally
at__ Zan Franoiseo Californdn.  in said District on the Tth day of
Marah CJA.D. 19 79
) FIﬂ!:IIEE "ann
N 5 . T :.;L't..f.... B"—MGM o o
‘.-'l 'I'IL;'H.---.:_ --.---.;----.-i-'d"

RETURN ON SERVICE OF WRIT.

Wnited States of Americn, J
H87
. Woribe Disreror ow. LB L i

I heroby cortify and return that I served the annexed . Alisg Sumoons

on the therein-named .. _John Dos # A fnown to e es
The Archbishop of Sen FPrancisco,

St anma

togather with copy of the complaint
by handing to and leaving a true and correct copy thereof/with . Monaienor Thomoa ] Connelly 0O

Chancsllor-Socratary to the Avchibishop of San FPrancigeo —.personally
at. Sapn Francisco, Calif, in said District on the.. Zth day of

March ;A D, 19739




Form No. B58

RETURN ON SERVICE OF WRIT.

Tinited States of dmerica,

_]"nl.ﬂ L Distmicrop_lliOmni

I hereby certify and return that I served the annexed ________mmong

Jonn Yacdonough, e8 Jepe Doa Two,

on the therean-named

— By serving her Father My Deant W.Maddonoughe

amammm

...... o personally
at..San Franelise Colifornis. . in said District on the.. Zth day of
= Maroh yA.D, 19 70

: 3 7. &, Marshal,
.
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FRANK J. HENNESSY, %
United Btates Attorney, }"

G. B. HJELM,
Assistant U. 5. Abtorney,

Attorpeys for Plaintiff. (O
1
Al

-

I'|'

IN THE NORTHERN DIVISION OF THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, | l’-[3’1“1“ INAL)
Plaintiff, '
Yia
THE SIATE OP CALIFORNIA; 8. F. BUFTSHNORIE, mn}
A. WHEELER; CROCKER FIRST HATIONAL BANK, A CORPO- )

RATION; WILLIAM O, B, MACDONOUGH; JOHN DOE ﬂﬂ A8)
ADMINISTRATOR OF THE ESTATE OF JOSEPH M. MAC-

DONOUGH, DECEASED; JOHN DOE TWO, AS EXECUTOR OF
THE EE'HLTE OF JOSEPH M. MACDONOUGH, DECEASED; JOHN) <5

e

DOE THREE, JOHN DCE FOUR, JQIETIQEFITE JOHN DOE
S8IX, JIEI'IH'I DOE SEVEN, JEI'EH DOE EIGHT, .IU'B'.H' DIE HINE) /

Pt

Jmmamr JANE DOE ONE, JANE DOE TWO, JANE DOE)
THREE, JANE mﬁrﬂmmm.ﬂ DOE FIVE AS HEIRS AT)
LAW AND/OR DEVISEES OF THE ESTATE OF JOSEPH M. )

MACDONOUGH, DECEASED; FREDERICK BILLINGS, THE )

CALIFORNIA BORAX COMPALNY, 4 CORPORATION; THE ) o
C.LIFORNIA BORAX mmun:. A m-mamsm THE ] 400 8 L
SULPHIR BANE QUICKSILVER MINING COMPANY, L CORPO- }

RATION; TIE SULPHUR B/NK CONSOLIDLTED QUEEEIL‘FH CIVIL MO,

MINTNG COMPANY, i CORPOR.TION; EMPIRE ucrmm:mmu}

QUICKSILVER MINING COMPANY, /. CORPORATION; WILLIAM ,ﬁf&.p_a

E. GEREER; RICHARD WHITE; CLEAR LAKE QUICKSILVER

MINING COMPANY, A n:c-mn.,fnm; RaYUOND G, Lavovs; ) s S BNQNE -

JAMES M, O'BRIEN; T. ... MORRISEY; CLE.R L.iKE
COMPANY, [ CORPORLTION; ESTELLE R, D.VIS; RUTH
mmmr; CLINTON ®. DOLE2AR; P. R. BRADLEY;
EW.RD i, NUTTER; .. T. HATHONLY; HOMEST.KE GOLD
MINING COMPLNY, . CORPORATION; GOLDEN GATE GOLD
MTHING umﬁ-m A CORPORATION; RICHARD ROWE OME;
RICHEARD ROWE m. RICHARD ROWE THREE; RICHARD ROWE
FOUR; RICHARD ROWE FIVE; JANE ROWE ONE; JLME ROWE )
TWO; JANE ROWE THREE; JANE ROWE FOUR; JAMNE ROVE )
FIVE; SAM BLAKE CORPOR.TION ONE; S.M BLAKE COR- ;
PORATION TWO; SAM BLAKE CORPORATION THREE; SAM
BLAKE CORPORATION FOUR; SAN BLAKE CORPORATION ;
FIVE; POWER AND IRRICATION COMPANY OF CLEAR LAXE,
A CORPORATION; CLEAR LAKE VIATER COUPANY, i COR-
PORATION; CALIFORNI. TRUST AND SAVINGS BANK, A
CORPORATION; PACIFIC GiS AND ELECTRIC r:r.'-:r,.m A
cmmm; PACIFIC TELEPHONE .ND TELEGR.PH
COMPANY, A CORPORATION; BRADLEY MINING COMPINY, A
uumm.nnu }
)

Dafendants.




TO THE ABOVE HAMED DEFENDANTS:

You ars hereby summonad and required to serve (=) upon
FRANE J. HEWNHESSY, United States Attorney for the Northern District
of Californis, plaintiff's attorney, whoge address is Room LOl, MNew
Post Office Bulilding, Smoramento, Californin, an answer to tha
complaint whioch is herewith served upon you, within 20 days after
service of this summons upon you, exclusive of the day of service.
If you fail to do so, judgment by defeult will be taken ppainat
you for the reliefl demonded in the complaint.

WALTER B, MALING, Clerk

oxan . Flek
'ﬂ'aput;,r Clark

DATED: hﬁzn:nmt:-. Callfl.,
Bammesic Gags

-Hm__:_, 19739,

{*) Rule 5 (d4) ™All papers aftsr the complaint required to be
served upon & party shall be filed with the
Court either before sorvice or within o
roasonable time thoreafter.”

I
UNITED STATES MARSHAL™S OFFICE )
Northern District of Californis. ) #*2

I horoby certify that 1 recolived the within writ on the
doy of s 1939, ond porsonally served the
‘somo on tho dey of s 1999, by delivering to,
and loaving with
ono of said defondents nomed therein porsonclly, at the City o
s County of
in said District, ¢ copy thoreof, togothor with o copy of Ghe
comploint pttoched thoreto.

GEORGE VICE, Unitod Statos Mershol

By:

Doputy

, Cnlif,

» 1939,
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NEAL CHALMERS -

Attorney-at=law b e = L

o277 Porter Euildiug Frlock and
ﬂ..

Woodland, Californ

Attorney for defend-
ant Clear Lake Water
Company, & corporation,

IN THEE NORTHERN DIVISION OF THE UNITED STATES

DISTRICT COURT FOR THE MNORTEERN DISTRICT OF

CALTFORINIA,
== 00 0=

UNITED STATES OF AMERICA,
Pleintife,

THE STATE OF CALIFORVIA; S. F. BUTTERWORTH; ALFRED
A. WEEELER; CROCKER FIRST NATTONAL BANK, A CORPORA-
TION3 WILLIAK O. B. MACDONOUGH; JOEN DOE ONE, AS
ADVINISTRATOR OF THE ESTATE OF JOSEPH M. MAC-
DONOUGH, DECEASED; JOFN DOE TWO, AS EXECUTOR OF
THE ESTATE OF JOSEPE X, MACDCNOUGH, DECEASED; JOEN
DOE THREE, JOEN DCE FOUR, JOHN DOE FIVE, JOEN DOE
SIX, JOEN DOE SEVEN, JOHN DOE EIGHT, JOFN DOE NINE,
JOEN DOE TEN, JANE DOE ONE, JANE DOE TWO, JANE DOE
TEREE, JAME DOE FOUR AND JANE DOE FIVE AS HEIRS AT
LAW AND/OR DEVISEES OF THE ESTATE OF JOSEPH M.
MACDONOUGH, DECEASED; FREDERICK EILLINGS, THE
CALIFORNIA BORAX COMPANY, A CORFCRATION; THE
CALIFORNIA BORAX COMPANY, A CO-PARTNERSHIF; THE
SULPEUR BAYK QUICKSILVER MINING COMPANY, A CORPOR-
ATION; TEE SULPHUR BANK CONSOLIDATED QUICKSILVER
KINING COMPANY, A CORPORATION; EMPIRE GONSOLIDATED
QUICKSILVER MINING COMPANY, A CORPORATTON; WILLIAM
E. GERBER; RICHARD WHITE; CLEAR LAKE QUICKSILVER
NINING COMPANY, A CORPORATION: RAYMOND G. LANOUE;
JAVES M. O'BRIEN; T. A. MORRISEY; CLEAR LAKE COMe
PANY, A CORPOHATION: ESTELLE R. DAVIS; RUTH
deFREMERY; CLINTON E. DOLEEAR; P. R. BRADLEY;
EDWARD A, NUTTER; A, T. HATFAWAY; HOMESTAKE GOLD
MINING GOMPANY, A CORPORATION; GOLDEN GATE GOLD
MINING COMPANY, A CORPORATION; RICHARD ROWE ONE;
RICHARD ROWE TWO; RICEARD ROWE TFREE; RICHARD ROWE
FOUR: RICHARD HOWE FIVE; JANE ROWE ONE; JANE ROWE
TWO; JANE ROWE TEREE; JANE ROWE FOUR; JANE ROWE
FIVE; Si) BLAKE CORPORATION ONE; SAM BLAKE COR-
PORATION TWO; SiM BLAKE CORFORATION THREE; SAM
BLAKE CORPORATION FOUR; SAM BLAKE CORPORATION FIVE;
POWER AND IRRIGATION COMPANY OF CLEAR LAER,

HEAL CHALMERS
ANTaENTY AT LAW
WD LA MG, SALIFTIAMIA,

B Mgl N e Mgt g oo g

B L L L L R

CIVIL
NO.

4068L
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A CORPORATION; CLEAR LAKE WATER COMPANY, A COR-
PORATION; CALIFORNTIA TRUST AND SAVINGS BANK, A
CORPORATION; PACIFIC GAS AND ELECTRIC COMPANY,

A CORPORATION; PACIFIC TELEPHONE AND TELEGRAFH

COMPANY, A CORPORATION; BRADLEY MINING COMPANY,
A CORPORATION,

Defendants.

ANSWER

COLES NOW CLEAR LAKE WATER COMPANY, a corporation,
and enswering plaintiff's complaint on rile herein, admits,

denies and alleges as follows:

I.

Denies the allegations contained in Parsgraph I of
sald complalnt save and except thet this defendent edmits that
the lands described in said Paragreph I are situate in the
County of Lake, State of Celifornia,

1I.

Answering the allegations set forth in Paragraph II
of said complaint, this defendant admits the same.

I11.

Answering Peragreph III of said complaint, this de-
fendant alleges that it does not have sufficlent information or
belief upon which to base an answer to the allegations as there-
in set forth and therefore, basing its denial upon that ground,
the sald defendent denles each and all of the ellegations
thereln contained.

Iv.

Answering Paragraph IV of seid compleint, this
2.

MEAL CHALMERS
ATTORHEY AT LAW
WAL RD, CALIFSRNIA
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defendant denies the allegations therelin set forth ond contained.
V.

Answering the allegations set Torth in Parapgraph V of
said complalint, thls defendant denies the allegations therein

sat Torth,
Vi.

Answering the allegatlons contalned 1n Paragraph VI
of sald complalint this defendant denies the mllegations as
therein set Torth.

Yil.

inswering Paragraph VII of said compleint, this defend-
ant alleges that it has not suffieclent informetion or belief upon
which to base an anawer to the allegetions therein set forth and
therefore basing its answer upon thet ground, denies the alle-

gations therein set forth.
VIIl.

Answering Paragraph XI of saild compleint, defendant
denies the allegations therein set forth and alleges that the
title of plaintiff and said Indlans, if any, 1ls subject to the

rights and essements of this defendant.

FURTEER ANSWERING 3AID COLMPLAINT and as a further de-

fense thareto, defendent allages as Tollows:
1.

That defendant CLEAR LAKE WATER COLPANY, e corporetion,

is & corporation organized end existing under snd by virtue of

S

HEAL CHALMERS
ATFORAWEY AT Law
WOOELAHD, CALIFOARIA
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the laws of the State of California.
II.

That said delendent 1s a public utlility engasged in the
business of storlng and distributing water for irrigation pur-
poses and owns and mainteins a dam at the outlet of Clesr Lake
and stores water behind sald deam and in Clear Leke and during the
irrigation sesson withdraws seid water tkough said dem at the
outlet of seid Clear Lake and conducts the same down Cache Creek
end to a point near the town of Capey in the County of Yolo,
State of Californis and to & point commonly known as Moore's Dam
in snid County of Yolo at which points seid weters are diverted
into the distributing system maintained by defendent and through
which sald waters are distributed and delivered to lands in the
County of Yolo for irrigetlon purpcses and thet approximately
forty thousend acres of land are and can be served with irrigst-

ion waters through the works of this defendent.
B 1 I

That during the year 1914, Yolo Water and Fower Com-
rany, & ¢orporatlon, predecessor of this defendant, constructed
the dam hereinbefore referred to at the ocutlet of ulsar Lake and
was at sald time the owmer of all of the works, canals, ditches
and propertles now owned by the Clear Lake Water Company, & cor-
poration, defendant herein, and thet defendant succeeded to all
of the property, rights, easements and distributing system of

sald Yolo Water and Yower Company, a corporation.
Iv.

That since the yeer 1914, said Clear Lake Water Com=

pany, & corporation, defendant herein and its predecessor in

4.

HEAL CHALMERS
ATTORHET AT Law
OO FLAHD, CALIFOE LA
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interest, have continucusly, copenly and notoriously exercised
and enjoyed without Interruption the right to impound water in
Clear Lake and thereby ralsing the level of sz2id Clear Leke and
overflowlng the lands borderling on sald Clear Leke and thereby
overflowing the rim lands of islands situete in seid Clear leake
and overflowing the rim lends of the lands described in plein-
tiff's complaint.

Ve

Thet a certeln gsuge for the purpose of measuring the
elevation of water in Clear Lske has been established and is
comnonly known as the Rumsey Gauge and that the zero merk on said
Humsey Gauge 1s £0.1 feet below center of a large conerete star
in the northeast corner of the Lake County Courthouse yard st
Lekeport, and 1s 21.56 feet below the iron step in the front
entrance of the Bank of Lake building mt the southeast corner
of Mein street and Second street in the City of Lakeport, County
of Lake, State of California.

V1.

Thet on or about the thirtieth dey of June, 1913,

Willlam S. Tevis and Kabel P. Tevis, by a certain instrument in
writing granted and conveyed to Yolo Weter and Fower Jompany, &
eorporetion, predecessor of this defendant, the right to over-
flow so much of the lends desoribed in said instrument as might
be requlired to ralase the level of seid Clear Leke to an elevat-
ion ten Teet over and above the low water mark of seid Clear
Lake as established by the Rumsey Gauge, which said low water
mark is designated as zero on seaid Rumsey Geuge, which said in=-
strument is recorded in the office of the County HRecorder of the

County of Lake, State of Californis, in book 50 of deeds, page

Je
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555, and the lands desoribed therein are as follows:

Fractional Sections One (1), two (2), three (3),
eleven {11), twelve (12) and thirteen (13), all
of townshlp thirteen (13) north, range eight (8)
west, M. D. B.; the southeast guarter (52i) and
the fractional west half (W&) of Section five
(5); Tractionel seetion six (6); all of section
seven (7) the west half XW%} of the west half
(Wk) of section elght (8); the west helf (W)
of the northeast guarter (NEf); the west half
(W) of the southeast querter (SE:); and the
fractionel west half of section seventeen (17):
fractional section eighteen (18) and lot one

(1) of fractional section twenty (20) all of
township thirteen (13) north, range seven (7)
west, K. D. M.; elso the parcel of swamp and
overflowed land circumseribed by & line com-
meneing on the line of mersh or overflowed land
a3 represented in the publie surveys, where the
game 1s intersected by the north line of the
northeast subdivision of the southeast fraction-
el guarter of seetion six (€) in township thir-
teen (13) north, range seven (7) west, ¥. D, ¥,,
and running thence due west one (1) chain and
elghty-four (84) links to & station on the out-
er line of the mersh end line of water of (lear
Leke; thence with the line of =aid marsh end
leke south forty-seven (47) degrees east, eleven
{11) chains and sixty (80) links to & station;
thence south twenty end one-half (204) degrees
west, twelve (12) chains end ninety (90) links
to a station on line of lake due west, on the
south line of said northeast subdivision of the
southeast fractional guarter, thence due east
one (1) chain and thirty-three links (33) to
where sald south line strikes said marsh or
overflowed land as represented by the plat of
sald publie survey; thence with the marsh line
as represented on tha publiec plat north twenty
and one-half (20%) ﬁa?raaa, east, thirteen (13)
cheins and twenty (20) links to a station;
thence north forty-seven (40) degrees west,
eleven (1l) chains and ten (10) links to the
place of commencement; also the southeast quar-
ter (SE%) of the southwest quarter (Swi) of
Sectlon fourteen (14) in township thirteen (13)
north, range seven (7) weat, M. D, M., all of
said property containing three thousand three
hundred twenty (3320) ecres, more or less, and
being all of the lends =itusted in the County

of Lake, State of Celifornia belonging to =aid
William 8. Tevis; together with any islends and
marsh or overflowed lands in or along Clemr Lake
adjacent to the above desoribed property and be-
longing to sald Williem 3. Tevis,

Seving and excepting only such portions
thereof as were heretofore conveyed by said
Willlem 5. Tevis to the Clear Lake Quicksilver
Company by deed dated the twenty-second day of

6.
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September, 1906, and recorded in the office
of the County Recorder of the County of Lake,

State of Callfornia, in pook &9 of Deeds,
page 160,

vii.

That sald Yolo Water and Power Company, & corporatiom,
predecesgsor of this defendant and this defendant which has sue-
eceaeded to all of the rights of sald Yolo Water and Fower
CGompeny, have expanded large suma of money in the construction
of the dam hereinbefore referred to and have coatinuocusly used
and operated the same and have stored water behind sald dam
and have thereby overflowed so much of the lands deseribed in
plaintiff's complaint as are overflowed when the level of said
Clear Lake is ralsed to an elevation ten Teet over and above the
low weter mark of ssid Clear Lake as established by the Rumsey
Gauge and that this defendent and its predecessor in interest
have sontinuously overflowed said lands 1n the operation of 1ts
dam and in storing water in seid Clesr Lake for more then twenty
years last past, and that by reason thereof and by resson of
8aid conveyance of sald Williem 5. Tevls and Mabel P, Tevis,
this defendant end its predecessor in interest, have acquired a
preseriptive right and that the rights of any and all persons
elaiming sny right, title or interest in or to the lands des-
eribed in plaintiff's complaint, are subject to the right of
this defendant %o overflow so much of the lands ceseribed in
plaintiff's couplaint bordering on Clear Lake as may be regquired
to ralse the level of sald Clear Lake t0 an slevation ten feet
over and above the zZero mark as established by end on saild

Rumsey Gauge.

WHEREFORE thls defendant prays thet in any Judgment or

Deoree the Court make its order that the title of any or all

T
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persons claiming any right, title or interest in or to the lands
deseribed in plaintiff's compleint are subject to the right and
sasement of defendant Clear Lake Water Company, a corporation,
to overflow so much of said lands bordering on Clear Leke as may
be required to reise the level of sald Clear Laka-tc an elevation
ten feet over and above the zero merk of sald Clear Lake as es-
tablished by the Rumsey Geuge and thet this defendant be granted

such other and further relief as to the Court may seem meet and

DTODET .

attesreg®or delendant,
Cleaptfake Water Company,
a corporation,

=
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STATE OF CALIFORNIA )
S3.
COUNTY OF YOULO S

M. J. GORMAN being first duly sworn, deposes and says:

Thet he 1s an officer, to-wit: Secretary of CLEAR LAKE
WATER COMPANY, & corporation, one of the defendants in the
above entitled mction:

That he has read the foregoing Answer and knows the
contents thereof end that the same is true of his own knowledge
except as to the matters which are therein stated on information

and belief and as to those matters, he believes it to be true,

— - i
‘..%ﬁn—w—.l“!#—f

Subseribad and sworn to
before ma thlzs second day
of Moarch, 1839.

EnEar§ %uhiic in au& Tor

the County of Yolo, States
of California.

Hacelpt of & cony of thHe forepolng Answer

iz hereby admitted this E day of Liarch,
1859, ! Fo‘g olenrsoeo
/ U Ao aAly .
%ﬁ@%&ﬁ%’ U A ‘i“'{% :
ornev, r N
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Form HNo. 465

Norvern . flislvict of  Cslifeents 0000 , 88,

I received the within Smmens and that after diligent search, I am unable

to find the within-named defendants .. Bapire. Consolidated. Quicksilver Mining Company

i within my distriet.
Dated : Sacramento, Califo. mm_ ...................... i
Fab, 27th If30 United States Marakal,

- Mﬂ’m R

Doputy United Siedes Morshal,

BB Erdewi Rm e A



RETURN ON SERVICE OF WRIT.

Wnited States of Jmericn,

I hereby certify and return that I served the nnnexed sr=wns e ek
on the thersin-named State of Californim

copy of complaint attached
by handing to and leaving & true and correct copy 'Lhurm{with _HMehard Olscn, Se0f. $0 Culbert L

Olson, Sovernor Stete of Oalifornds . . . . . . personally
at.....300T0mON S0, ..o DO fornia o, said District on the 21 8% day of
February AD1®
Goorge Vice

" . & Marshal,

Form No. il
RETURN ON SERVICE OF WRIT.
Tnited States of Anmevica,
sS4
Northers Disrmicr or.. f8lifornia
I hereby certify and return that T served the annexed Surmens

on the thersin-named Clear Lake Water Company

e L)

P

complaint attached 4
by handing mmﬁ;wanmmmwmmrmmwjm

Llear Loke Waker Compeny . personally
at.... Yoodland, California in said Distrist on the B = day of
Fe bruary LAD 1Y
George Viee . . ...
A B m

o _‘tm?azmk W&g



RETURN ON SERVICE OF WRIT.

Wnited States of Dmerica,
sa:
Hortharn Disteicr or.... SRIAZoTDS. ...
I hereby certify and return that T served the annexed ... SU==oRs

copy of complaint attached /
h]'hmdmghmdlmrmgltmamdmrmhmp}'lhamﬂfmth feorge Walker, Manager of

WJelifornis Trust and Savinks Company personally
at_... Snoramenio. Salifarnis _.in said District on the 27th day of
— Tebruary LA D, 1939

Form o, 282

RETURN ON SERVICE OF WRIT.

Tinited States of Amexica, }
&8

Nadners  Dsrnzor op b2 ornl .

I hareby certify and return that I served the annexed _w

mﬁfm..mj)xhﬁl&_nud
hrhlﬂﬂlﬂsmlﬁhﬁ m%% m&w

said Di Jim A3 day o

.a. D. 1-;.;,'1




Forem o, 553

RETURN ON SERVICE OF WRIT.

Wnited States of Amevica,

personally
jﬁ day of

Form No, 852
RETURN ON SERVICE OF WRIT.
Tinited States of America,
882
Motz Twprmier owlilinmly

I hereby certify and return that I served the annexed M

by handing to and leaving a true and correct copy thereof with . ML E, hi.’..};.,l,.f’
W I
‘Ahk-mgﬁ;%ﬂmhaﬁdnhﬁﬂ.m the fi: bt day of

LA D199 (
. F
. &, Marehal.

. 100
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Fooma Na. 485

Doadhoma  Mistrict nf_QL,\\.M, $8.

I kereby certify and return, that on the jfl.t'"' day of HELM-TS, 1933.
I received the within ‘_w..um and that after diligent search, I am unable

to find the within-named defendants . Mu&% aon.

R ——— e e WELTHERE TRLY digbrict.

a l
&
-
o PR ... e -

I'.I'll-.'l'Hd Biotes Haralal.

t.hm

J'“u“ﬂih . "_mmff:__ T (f'n%m Siates Alarahal.

mi!:hm ..... @mirxctﬂf%mu.

I hereby certify and return, that on the Hjﬂ“ day of . &bﬂh@o\n«:‘. I8 ':li'
I received the within _w ........ and that after diligent search, I am unable
to find the within-named defendants M

wﬁhd-. LI\S' Ak T Onited States Marahal,

‘Zﬂa..{gju, m_ff_wﬁ %ﬂ%m‘ T



RETURN ON SERVICE OF WRIT.

Wnited States of Americy,

H5

I hereby certify and return that I served the annexed .. _JMM/\
R on the therein-named —B&MMM

e

A&PM —

u&m}\ ' said District on the_. ”.!u‘ day of
.I'ifs-huw - A. D, 1-:.31

Pare Mo, 25
RETURN ON SERVICE OF WRIT.
Winited States of America,
B
MNerthern _ Disrarer eplnifoma

I hereby certify and return that T served the annexed M
on the theren-named _ M oA,

PRy

by handing to and Ieaving a true and correct copy thereof ﬁﬂlMM;&h

” personally

n_@LMm».ak in ssid District on £ ) B b ¥ o
_i%%n 1931 ) ) ' o
A‘E‘?ﬁ_ﬁ!ﬁ @bﬂl . & Adareha,

nyManfhonX




Forrm Mo, 260

RETURN ON SERVICE OF WRIT.

.........................

L N  Er Trr

&
by handing to and Ieaving a true and correct copy thereof with %_

Qﬂ-ga%ﬁ.ﬂm said District on the_. I‘]d'ﬂnrnl’
*Jﬁmg:h A.D. 19

Fore W, 259

RETURN ON SERVICE OF WRIT.

I_“_ _____ DisTRICT OF. -_-_.'_____.' _____________ :

I hereby certify and return that I served the annexed _MA

} o th thisrein-narsd MQ

tnited States of America, }
2882

u}h.m S ; \ a.idD'mh:intu;ltl;_ . fﬁu day of
H'ﬂwug ,A.D. 193§




Form Mo, 292

RETURN ON SERVICE OF WRIT.

TWnited States of 5,11131:1-:&,.

S8

I horeby certify and return that I served the annexed _ w

on the therein-narmed _MA@NM'

amsmsssssssssss=as

mmmm-mmwmymmmmmﬂmm—_

personally

MM&MMJ‘:-.Q u aasdl Disteiok oo tha - L day of

,A.D. 19§

RETURN ON SERVICE OF WRIT.

Wnited States of Amervica, ]
g |l o 287

I hereby certify and return that T served the anneaxed ___Mm
AR on the therein-numed _ M_&_m

by handing to and leaving & true and mtmwtharmfwithﬂleA_&_\Mt\i

i T+ F —— personally

.L&LEM&% District on the / f.ﬂdq of
JZ.I.L;ME%, A, D. 19,31




Form Mo, 5k

RETURN ON SERVICE OF WRIT.

I herehy certify and return that I served the annexed . ___\a\mm&:u&
on the therein-named .. M&L Iﬁmu.u.ng__

(6™

day of

Af A

. . Cle

Ir. &, Afarahal

Form o, 258

RETURN ON SERVICE OF WRIT.

Wnited States of America,

a8

prinern Districr op B M08

O

I hereby certify and return that I served the annexed .__M

— on the therein-named

I me%,wé ,-

a true and eorrect mprmmdﬁm:ﬂhmm_-__.
said District on the . !“_.dlj' of

ahlk&?me.l.}w -
-  A.D. 1934
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J. HENMESSY,

ted Btates Attornmey,
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L) & MAHBHAL'E OFT
BAN FRANCISOO, DALIF,

{ IN THE NORTHERN DIVISION OF TEE UNITED ETATES DISTRICT COURT ..-2.
FOR THE NORTHERN DISTRICT OF CALIFORNIA l,...--l"""ll

——a

- . . . .- -

s gl

g

UNITED STATES OF AMERICA, (Vilook = Mk

Plaintiff, M ‘a9

|
| THE STATE OF CALIFORNIA; S5. F. BUTTERWORTH; ALFRED)
|A. WHEELER; CROCKER FIRST NATIONAL BANK, A CORFO- )
.mr:m; WILLIAM ©. B, MACDONGUGH; JOHN DOE ONE, AS)
| ADMINISTRATOR OF THE ESTATE OF JOSEFH K. MAC- g
| DONOUGH, DECEASED; JOHN DOE TWO, AS EXECUTOR OF
|i THE ESTATE OF JOSEPH M, MACDONOUGH, DECEASED; Jﬂﬂl!
)]
)
)
)

i

DOE THREE, JOHN DOE FOUR, JOHN DOE FIVE, JOHN DOE
SIX, JOHN DOE SEVEN, JOHN DOE EIGHT, JOEN DOE HINE
JOHN DOE TEN, JANE DOE OHE, JAME DOE TWO, JAME DOE
THREE, JANE DOE FOUR AND JANE DOE FIVE AS EEIRS AT
LAW AND/OR IEVISEES OF THE ESTATE OF JOSEPH M. N
MACDONOUGH, DECEASED; FREDERICK BILLINGS, THE g VA .'1-: L
CALIFORNIA BORAX COMPLY, h CORPORATION; THE 4

CLLIPORNLA BORAX COMPANY, A CO-PARTHERSHIP; THE

'SULPHUR BANE QUICKSILVER MINING COMPANY, L CORPO- g

| RATION; TTE SULPHUR BANK COMSOLIDATED QUICKSILVER CIVIL WO
MINING COMPANY, . CORPOR.TION; EMPIRE CONSOLIDLTED

QUICESILVER MINING COMPANY, .. CORPORATION; m.u:zmi
E. GEREER; RICHARD WHITE; CLELR LAKE QUICESILVER )
MINING COMPLNY, . CORPORLTION; RLYMORD G, LAHOUE; )
JAMES 1, O'ERIEN; T. iA. MORRISEY; CLEAR LAKE )
COMPANY, A CORPORATION; ESTELLE R. DLVIS; RUTH ]

deFREMERY; CLINTON E. DOLEEAR; P. RE. BRADLEY;
EDM.RD i, NUTTER; .A. T. HATHINLY; HOMBSTAEE GOLD
MINING COMPLNY, . CORPORATION; GOLIEN GATE GOLD
MINING COMPANY, 4 CORPORATION; RICHARD ROWE ONE;
RICHARD ROWE TWO; RICHARD ROWE THREE; RICHARD ROWE
| FOUR; RICHARD ROWE FIVE; JANE ROWIE ONE; JANE ROWE
| TWO; JANE ROWE THREE; JANR ROWE FOUR; JLNE ROVE
FIVE; SAM BLAEKE CORPORLATION ONE; 5.AM BLAEE COR=-
PORATION TWO; SAM BLAKE CORPORATION THREEE; SAM
BLAKE CORPORATION FOUR; SBAM BLAKE CORFORATION

it FIVE; PORWER AND IRRIGATION COLPANY OF CLELR LAEKE,
| A CORPORATION; CLEAR LAKE TATER COMPANY, i COR=
PORATION; CALIFORNIA TRUST AND SLVINGS BANK, A
CORPORATION; PACIFIC GLS AND ELECTRIC COWPANY, A
CORPORATION; PACIFIC TELEPHDHE .ND TELEGRAPH
COMPLNY, A CORPORATION; BRADLEY MINING COMPINY, A
CORPORATION,

e

e




-
TO' THE ABOVE NAMED DEFENDANTS:

You are hereby summoned and required to serve (») upon
FRANE J. HENNESSY, United States Attorney for the Northern District
of California, plaintifffs attorney, whose address is Room LOl, Hew
Post Office Building, Saoramento, Californin, an answer to the
complaint whisk is herewith served upon you, within 20 days after
servics of this summons upon you, exoclusive of the day of service.
If you fail to do so, judgment by defeult will be taken pgainst
you for the rellef demanded in the complaint.

WALTER B, MALING, Clerk
o

o :
By ;iﬁéjlmmrsnr

Deputy Clerk

DATED: Socramemto, Callfl,.,

February ..-"-E?i-{ » 1959,

(#) Rule 5 (d) ™All papers after the complaint required to be
sarved upen a party shall be filad with the
Court aithor befors asrvice or within a
rosaonablo time thorenfTtor.™

== {ig=——
UNITED STATES MAHSHAL'S OFFICE )
Worthorn Distriect of Colifornic. ) 9°

I horaby cortify that I recoived the within writ on the
day of o 1939, and personnlly sarved the
some on tho day ol . 1539, by delivering to,
and leaving WIEth
ono of snid defondents nomed thercin personally, &t the City ol
» County of
in soid District, o copy thoroof, togothor with a copy of Ghe
complaint attocched thoreto.

GEORGE VICE, United Statos Morshal

Thpu"é;r

» 1939,







IN THE UNITED 3TATES DISTRICT CCURT FULR THE NCRTHEZRN DISTRICT
CF CALIFCRNIA, KCRTHLRN DIVISICN.

UNITEL STATES (UF ANERICA,

Flaintirr, No. 4068 L

Y.

CIVIL

THL STATE UF CALIFORHIA, et al.,

Defandants.

DEPOSITION OF C. M. CRAWFCRD

- taken bafcra -

Julia T. Combs, Notary Publiec, at Lakeport, Californis,
cn ‘Jedpnesday, September 4th, 1940, on behelf cf Dafend-

ant WILLIAM C©

AFPEARANCES:
(81}

L

CN

B, MAC DONCUCH.

Hﬁﬂﬁlf LF JEPEN;RHT KACDONCUGH :

Bi5R3 HCJARD J. FINN, and BRUBECK,
Ph#_u H & HAARISCON, with M. B. PLANT, E33.,
appearing of ﬂtunﬂel
orocker Buillding,

San Francisco, California.

BEEALF (¥ DEFENDANT RUTH DEFEMERY, et al.,
JUHN PARES LAVIE, Z35Q.,

Standerd (11 building,

3an Franciseo, Cpliforals.

BEEHALF (F ZLAINTIEF:
i_f: LETT ZEAWELL, ES].,
san Franeisco, Califcrnia.

JULIAT. COMBS
SFFAL RERDETER
SUPCRIDN COURT OF LANE COUNTY
e WD, IS AP A A
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IN THE UNITED STATES DISTHICT CCURT FCR THE NCRTHERN DISTRICT
CF CALIFCHNIA, HCRTHERN DIVISICN.

UNITED STATES CF AMERICA, J
Plaintiff, !
¥8. No. 4068 L.

THE STATE CF CALIFORNIA, et al., Civil.
Befendants.

DEPUSITIUN CF C. M. CHAWFORD.

BE IT HEMIEMBZERED that, pursuant to notice and stipulation,
the deposition of C. M. CRAVFURD, a witness produced on behalf
of defendants William C. B. MecDonough, William C. B. Kac-
Doncugh as administretor with the will annexed of the estate of
Jogeph M. MacDonough, deceased; Joan MacDonough and Mary Mac-
Donough, minors, by William C. B. MaeDonough, their next friend,
was taken before JULIA T. COVES, & noteary publie in and for the
County of Lake, State of Jallifornis, duly commissicned, qualiri-
ed and acting, on wednesaday, the 4th day of September, 1%40, at
the hour of eleven o'clock A. M., at the hcme of the sald C. M.
Crawford, at Lakeport, California; +that there alsoc appeared
at said time and place, EMMETT ZEA4ELL, ESQ., counsel for
Plaintiff; m. B. FLANT, %33., of the firm of Brobeck, Phleger
& Harrison, counsel for Defendant, Willlam C. B. MacDonough;
and JCHKN PARES DAVIS, E3%., counsel Tor Defendants REuth Defemery,

Eastelle H. Davis, and Bradley Mining Cocmpany.

JULIA T, COMBE
P FREAAL SOUNT EEFIAT LR
L HIDFOHET, TALIF.
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The witness was by sald notary thereupon duly and regularly
sworn to testify to the truth, the whele truth, and nothing but
the truth in the matter of his deposition, and the taking there-
of proceadad.

The sald deposition in respect to the testimony given and
all matters inecident to the taking of the same were by Julia T,
Combs, the offlicisl Heporter of the Superior Lourt of the State
of Galifornia, in and for the Céunty of Lake, and the notary
herein, thereupcn taken down in shorthand and trapacribed into
typewriting and delivered for submission to the sald witness

for perusal, correction and signature.

MR. PLANT: May it be stipulated gentlemen that all
cbjecticna, except as to the form of the gquestion, may be
reserved until the trial?

MR. SHAWEIL: It is so stipulated.

MR. DAVLS: It 15 so stipulated.

FEE SR T

The testimony of sald witness is as follows:
DIRSUY siaMiNATICN

MR. FLANT: 3. Colcnel, will you state your full name?

A:. 1 have that title but it h&syﬂﬂgt a name that has gone with
ma all of my life.

de« Will you state your full name? A. Do you want the full
nama or the way I sign it®? 1 sign it, C. M. Crawford.

Q. C. M. Crawford? A. Yas,

SJULIA T, COMAS
SFFELiLL COUNT EEFSATES
LAHERIRT, CaLIF,



. How old are you Mr. Crawford? A. Blghty years ocld,pass.

)
%+ And how long have you lived in Lake County?
A. All of my life.

2. You are o resident of Lakeport at the present time?

Yes, Eakeport.

2. And you have lived 1in Lakeport all of your life%

A. Frectically so. I lived in the County all of my life. I

hava been away at times teaching and in different parts of

© @ | @ O s G W
2

the ocounty for as much as three or four years at a time.

10 7. That means you were born in 1860, is that correct?

11 ., Yes.

12 Re And you spent your childheoeod and other years around Clear
13 Lake? A. Yes.

14 5. You ere an attorney at law, are you? A. Yes, sir,

16 3, And were at one time District Attcrney of Lake County?

16 4. Yes.

17

<. And you have practiced here many years?

18 A. And I had the honor of being 8 member of the Assembly one

19 sesaion, although I don't know whether that is much of an

£0 honor or not.

21 Q. How long have you practiced in Lake County?

£ A. How long? About thirty-five years.

a5 Q. Frior to that time you taught school? A. Yes,

i 2. I have here a map which I am going to ask $o have marked

25 Defendants! Exhibit A for identiflcation.

i {(Notary maerks map "Defendant's Exhibit A for identification®

JULIA T, COMBS
QFFECIAL COLINY WEFOETEN
LAHERSRT, SaLiF,
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Now, I will show you this map Colonel Crawford, and call

your attenticn t¢ an lsland marked "Island No. 1" on that

map. A. That iz north, isn't it. (Indicating
map)
Yes. A: Gat it arcund sc I can get the directicns.

I am going tc call your attention to this Island marked

"No. 1", A. Yes.
Are you acquainted with that Island? A. Yes.
oy what name 1ls it known to you?t A. Well, it is

generally known as "Sulphur Bank Island™ to many.

Has it been known by other names, do you kKnow?

I have heard it called "Hattle Snake Island™, but improper-
ly so, because Rattle Snake Island is another place in the
Lake.

Where is Rattle Snake Island, 30 called?

Rattle Snake Island is at the mouth of Cachs Cresk.

How Tar is that away from Island No. 1%

{n a straight line, ten or twelve miles.

This Island No. 1 is known to you as Sulphur penk Island,
and has it also been called MacDonough Island?

Yea, I have heard it called MacDonough Island.

Is there another small Island over toc the east of Island
No. 1, whieh appears upon this map but which is not given
a number, and suppose we mark that "No. 2".

(Map is =¢ marked at point indicated, No. "2")

Now, I have marked that smaller 1sland Island No. 2. Are

JULEA . Gt s
OFFICIL L DOURT BESONTER
LA EPOHET. CALEF,
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you acquainted with that island No. 27

lgs, but nct sc familiar as Island No. 1.

When did you first become acquainted with Island No. 1%
Well, 1 can't tell exactly, but 1 would say about 1870.

Do you recall the circumstances? A. Tes.

#hat were they please? A. Tell, my father was a
practicing lawyer, he was attorney for the pecple whc were
operating the Borax Lake property across the hill, and he
was also attorney for the Sulphur Banks pecple, and he was
assisting them apparently, as near as 1 can remember, in
obtaining title to their mineral lands, and he went down
and tock me with him. We first went to Borax Lake and
stopped Tfor & few hours and the superintendent there went
with us over to Sulphur Banks and they talked to the
superintendent over there, and that is my first visit to
Sulphur Sanks that I remember of.

And that was when you wﬂrefgmall boy? A. Yes,

And did you from time to time visit that locality in later
years? A. Yas, quite freguently.

Under what circumstances? A. Well, I was usually
fishing or nunting, but I heve been there to the Indian
Ranch a good many times in the discharge of my duties as
District Attcrney of this uvounty too.

pid you do much fishing and hunting in your boyhood?

Yes, a lot of 1it,

And how old a boy were you at the time?

dULIA T, COMBE
SFFREAAL SOUNT REFIRTLN
L KEIFORT, SALIF.
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Ch, from ten to eighteen or nineteen years on.

Could you give us eny ldea of the freguency you visited the
location of these islands during that time, from the time
you ware ten to elghteen or nineteen years old?

No. I have been there many times is all 1 can =ay.

would you say you averaged cnce & year?

Yes, 1L think I did.

Now, you have menticned the Indian ranch, or rancherea,
Wwill you state where that ranch was located vshen you visited
the property in about 1870% A. Well, that iﬂf?:r
baek I couldn't tell. I wasn't over that way very far. I
was where they were mining, reducing sulphur. It was a
sulphur mine then, not a quicksilver minpe,

Let me ask you this: Do you know where that ranch was
located at any time between 1870 and 18807 A. Yes.
Jhere was it? A. About where it 1s now, from
what I could cbserve.

Have you any ldea as to what its extent wes at that timef?
Ko, except there was a rock wall or fence that seemed to
mark it.

That is the same rcck fence that is there now? A. Yes.
You have been there falirly recentt A. wall, the last
time 1 was there was three or four years ago.

#ell, will you state the fact Colonel with respect to
whether or nct the ranch was located any differently at

that time than it was when you last saw 1ty
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A. 1 don't think so.

i« How, will you deseribe the large lsland, that is Sulpbur
gank Island, or Islapnd No. 1, as it was during the perlicd
from 1870 to 18807 L. Deseribe the surface you mean?

2. VYes, what was the nature of the Island, what was it like?

A, Well, it is a rocky island in the first place, but there 1is
considerable soil filling up the crevices of the rock, and
considerable timber and brush growing on the 1sland; oak

timber, cottonweods and willows, and 1 think some pepperwcod
perhaps, and on the scutherly part, scutheastern part of
the ialand there ian't sc much growth, the greowth is
rather sparse; there would be bunches of young willows
and bunches of young cottonwoods.

2. Is the growth on any part of the islend what yvou would
call dense growth? A. XYes.

<. un what portion of the island is the gprowth denset®

A. L would say four=tifths of it.

Q. Wwas that true during the pericd from 1870 to 18807

A. TYes.

4. New, the other cne-fifth, has that any timber or brush on
it at al117% A. I didn't get that.

3+ The remalning coe-Fifth, has it any timber or brush cn it?

A. Yea, a8 I say scattering timber and brush. Some cotton-
wood and willows.

Q. So summarizing, perhaps four-fifths of the island was

goverad with fairly dense growth and the cther one-fifth

JULLA T, COMBS
DFFIEIAL COUNT BESDETER
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was covered sparcely with brush and small trees?

Yes.
now, during that pericd from 1870 to 1880 were you actuslly

oo the island at any time? A, Well, 1 wouldn't say
positively, I think T waas, but-- T was there fishing or
hunting if I was there, There is nothing to impress that
on my mind.

Do you know whether or not you were on the island in later
years? A. Yes, many times.

So you have been on the 1sland meny timea? A. Yas.

Were you on the island at times in your youth? A. TYes.
And those cccasicns may huve been prior to 1880, you dontt
recall, is that correct? A, I know some of them
must have been, because I was there many times fishins and
hunting both.

How, wlll you state whether or not there werse at any time
any lndlian habltations cn that island¥%

None to my knowledge.

Do you know what an indian habitation looks like?

I should, I have bLeen raised right up among them.

You are femiliar with the type of dwellings the indians
use? A. TYes.

And you saw none c¢f them on that island? A. No.
Will you state whether or not you ever saw Indlans make any
use of the Island in any way? A. Yea, 1 saw ocnce or

twice a Maheli cultivating a little garden on the socutheast

duLia T, CoMBE
SFFICIAL COUNT REFOATER
LA HEROAT, CaLIF,
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part of the island, I thiok two or three different times
when 1 had been there, oh, & little garden perhaps that
would eirele forty feet in diameter would cover it all, and
I == axcuse me -- 1 have alsc seen indians taking wood from
there in their bcats across toc the rancherea,to the main
land, but there hs#®& never been any habitations until
racantly. The last time I wes there therse was a housse on
the island, but I just thought perhaps it was an Indian
house but it may not have been. 1 did not investimate to
find ocut.

That was sbout 1935 or "367 A. TYes.

put when you were around that Island in your youth you never
saw any habitation there cf any kind? A. NO.

fihat was it you said you saw cultivating a little zardent?
An Indlan woman, a Meheli.

wWould you be able to indicate on this map Colonel approx-
ilmately where that little garden wast A. I thiok so.
Right here. (Indicating on map)

Now, lat us mark that. 1 wonder if you would mark it with
a cross? (Witnesa marks point indicated with a eross )
You have marked the loecaticn there of the little garden
you referrad to with a cross, is that correct?

That 1ls correct.

Could you mark the lccation of the house you saw in 1935 or
1% A. Yes, it was further towerd the north.

Would you say it was in the neighborhood of these places,
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"Uld stone Lodgea®? A. HNo.

Was it a little morth of that? A. It was near
hers. About there. (Indicating cno map)

A 1lttle bit north of those places marked "Cld stone Lodges™s
I do not know whether it was an Indian's or white man's
house. There was a house there when 1 was last thera.

Do you want to indicate that with a check mark, not a
ercss, just a check mark. A. TYes., (Witness places
check mark at point indicated).

Can you state whether or not that garden was there at all
times during the peried from 1870 to 1880%

I could net. I don't know.

It might have been there every year, and it might not%
Yes.

Do you know whether it wes there every time you were thers
during that period? A. 1 know I was there several times
and didn't notice it.

#ill you state whether cor not there was at any time a
cemetery, an indian cemetery, on that Island No. 17

Not toc my knowledge.

Hy the way, were you acgualnted with the custom of the
Lake County, or Clear Lake, Indians with respect to dis-
posing of their dead? A, I think smo.

Do you know what custom they practiced durlng the period
from 1870 to 18807 A. Well, the indlans in the north-

ern part of the county were different to those at the

JLLAA T. COMNS
FFELAL COUET NEFOATER
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lowsr end, they cremated their dead; they would gather
bilg logs and pile them up and put the bedy on there, to-
gether with all of their belongings, il they had a saddle,
bows and arrowe, they were put on and all set afire and
burnsed,

You have seen that dcne?t A. HMHany times.

What did they dc with the sshest A. Left them where they
fell, on the ground.

what about the lpdians ip tis southerly eod of the Lake?

I think they must have practiced burlal of their dead, bec-
ause on nattle Sneke laland there was a burial grnunﬂfgﬂgra
hes been a lot of excavating of that place during the last
year and sclentiats have expressed the oplnion they were

Indian bones.

Did you ever cbserve the lndians burial of their desd?
1 don't think I «ver did.

Did yocu ever observe any burial ground in use by the
Indians? A. No.

You refer to Rattle Snake Island, by that you mean the
Island at the mouth of Cache Creek? A. TYes.

now, will you state whether the kaclonough Island, or Sulph-
ur Sank Island, Island No. 1, is that located at the north
¢r south end of the Lake? A. 1t is the further end,
southerly end.

Do you know what practice the Sulpbur Sank Indians followed

with respesct toc disposing of thelir dead? A. Ne, 1 do not.

JLRLIA T. COMDE
SFFILAL COUNT REFORTES
L& REPCHET, SALIF.
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You never cbssrved any burial grounds in the nelghborhoodf?
Ne.

How, I am golng to osll your attenticn to the small island,
the Island Neo. 2. Will you describe that island, what dces
it lock like? A. ~nell, 1t depends a good deal on
the height of the wvmter in the lake as to what 1t looks like,
When the lake is wery high, as it used to vary froem 14 to
15 feet between winter and summer, that was when the Spring
Valley Dam was in Cache Creek, and when the water is high
it is mostly reck and big rock and jagped rock lower down,
aod I would say 1t was mostly a rock, I have fished arcund
thaet island but not very often.

In other words, it is gulte steep, L wke it? A. TYes,

ls there any brush on it? A IBE, and willows

grow on it, and usually a cottonwcod or two.

And is there eny more levelland arcund it or not?

A good deal? HNo.

Will you astate whether or not that is the way it appeared
in your youth? A. 4 can't sea very much difference,
except as L say 1ln early days when the Spring valley nater
Compeny haed a dam in Cache uvreek the height of the water

in the lake in summer and winter was about fifteen feet
different. .1t never has been that since, since the pecple
went down there and tore the dam out.

will you state whether or not in your youth that island

was recarded as an island? A. 1 don't think it wes.

AULIA T, SoMBS
SEFRLLAL, GHURT AatrPoATIN
L& REFORT, CALIF,
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Wwas it surrounded by water? A. 1t may have been

some times and probably was when the lake was high.

Was that lsland, the island marked No. 2, ever lnhablted
by Indians? A Not to my knowledge.
Did you ever see Indians making any use of it?
Naver.
You never saw any Indian habitaticns on it? A, HNO.
You never saw them doling any gardening or any fishing theret
Ho.
YLANT: I think that ia all I hava.
CRUSS BXAVNTHATICHN

DAV1S: 4. une question I want to ask about the map heare.
A8 long as this map is referred to here for identificaticn
by Mr. PFlant, 1 would like to have 1t shown approximately,
it can be subseguently changed to work it out, the positicn

of the present stcne wall that is there, this particular

thing menticned "Cld Stone «all™. There is a stone wall there

now which runs approximately in thia direection, the
directicn is ncrtheast, from the point on the mainland,
approximately above the figures 21.2, northeasterly.

Can you see this? (Indicating map) A. Yas,

Now, can we just meke a merk on this, or shall I substitute
cr bring in a mep with that cn it?

FLANT: T will stipulate you can substitute or mark that in.
DAVIS: e will temporarlly merk thls just in pencil.

This is not cno your map and I wanted to show 1t hers.

JULFA T, COMBE
DFFIUIAL SHAAT RERORTER
EAKEPGAT, QALIF.
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FLANT: ‘e will stipulate you can put it in st any future
date that you want to.

DAVIS: d. mNow, in connection with the cross-marks, Colonel
Crawford, you are familiar with the rancherea at the present
time, are you not? (Indicating cross marks just placed on
map) A. Yes, I haven't been down there for thrae
or four years.

But you have been familisar with it for years, have you not?
Ch, yes.

You have been familiar with the stone wall that is there at
the present time, are you not? A. TYes.

As to your knowledge, the lndian rancherea extends beyond
that stcone wall that is there now, approximately marked with
erosses, inte this mining area hera, sc far as you recall®?
Not to my knowledge.

FLANT: By this mining area, you refer to the area sast of
the wall?

DAVIS: Yes, which I have marked there with pencil cross
marks. Have you aeen any Indian hutz on east of the wall,
or Indian habitaticns? A. No.

“ave you seen any Indian cultivation east of the wall?

Ho.

You were familiasr with the mining operaticns in your youth,

were you not? A. Somewhat.

And there were sulphur mining operaticns were there?

Yas.

JLULIA T, COMDS

LAKEFONT, CALIF,
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defore the quicksilver cperations? A. Yes.

Were those sulphur cpersticnz scmewhere near that vicinitye
I think it was nearer than the present reduction works or
mine.

Nearer than the present operations? A. TYes.

The present cperatlons so far as can be seen cf the map is
somehwere here where the printing is con the map, "Subdivis-
ion of Secticns 5 & 6"7 A. Yes.

And it is your testimony thet the sulphur cpersticns were
up heref? A. It is my recollection.

1t. 1s your recollection they were northwest?

Nearar the--

Rancherea? As But I could not say how much nearer.

No. And this xancherea and the territory arocund hers is the
territory you menticned when you stated, when you as distr-
iet attorney had to go down and settle many disputes there?

Yas.,

50 you sare thoroughly familiar with that particular property®

Tes.

Have you ever seen any stone wall other than the stone wall
that I have marked with ¢rosses, such as indicated on the
map; has this been the only stone wall that you have sesn
during the years that you have been there?

I don't remember any other, There maybe a stone wall for a
shortdistance dividing the Stubbs property from the

Sulphur Hanks property, I rather think thera is.

AULIA T, COMRBS
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Where would that be? A. Up in here scmewhere,
(Indicating on map)

upper
North of the line marked Teownship line, en the/right hand
corner of the mapt 4, Yaes,
put there is nc such stone wall down in the area which we
mentioned? A. HNot to my knowledge.

DAVIS: I have no further guestions, If I may, 1 possibly

will present another map which has that wall more accurately

ﬁlﬁﬁf}ﬂ

M.
MR.

placed on 1t.

FURTHER CHUSS BAANINATION
SEAWELL: Q. Now, you refer tc¢ this Island No. 1 as what
Island, what name did you know that by?
Well, we always called it, the people I fished with and
conversed with in referring to it, we alvays called it
Sulphur Bank Island.
Sulphur Bank Island? A. Sulphur Bank Island.
And by what cther names did you know it?
I have heard it called Rattle Snake Island.
Is that not the ccmmon name for ite A. I don't
think s0. I think the common name for it is Sulphur sank
Island.
Did you ever hear 1t referred toc by any cther name?
‘aa, the gentlemsn mentiocned it awhile ago, 1 heard 1t
called that.
PLANT: MacDopough? A. Yes, MecDonough.
SEAVELL: Q. When dld you hear it called MacDonough

JULIA T, COMDE
FTIGIAL GORET RLeORTER
LAEEPGHT: CALIF.
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Igland? A, T could not say.

Qe

I maan, in yeur youth you heard it called MacDoncugh
Ialand? A. I don't know,

Would you say within the last forty years?

Probably thirty or forty years.

Prior to that you never heard it referred toc as Mac-
Donough Island? A. HNo.

Evidently that 13 not the common name for the Island¥®

No, the common name for the Island ms far as I know ia
Sulphur Banks Island.

Now, in answer to Mr. Plant's gueation as to the nature of
the Island, or the gecgraphical contour and growth on the
Island, four-fifths, 1 believe you said, was brush and
treeaf? A Yes, 1 think so.

And cne-fifth was what? A. Well, it has scme
brush and trees on it, but it is not dense like it is cn
the other part. ©Cn this part up here toward the north

it is all coverazd with heavy growth brush and trees, and
in this porticn down here the brush and trees are more
scattered, and there is scme land that 13 entirely bare
in spots.

Now, later on you testified that there was scme cultivation
on the Island, there was in your youth scme cultivaticn?
Tes,

30 you were speaking of the approximate portion when you

2aid cone-fifth was of a ¢ertalin type?

JULIA T, COMBE
CFTIAA L SOUAT BERCaTER
L& OPOET, TALEF.,
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les, certainly, I never measured it.

Scme portion of it was cultivated?

The portion of tha Island that was cultivated I would say
was a cirele having a diameter of forty feet, that would
covar 1t all.

A portion of it was cultivated you remember imn your youth?
Tes.

By your youth, y¥ou mean when you were between the ages of
ten and eightesn? A. TYes.

Have you walked through that island from end to end, or
what investication have you made?

I have not been in the brushy area. I have bean con the
edgea of it. I landed at different rlaces around the Island
but I never had occasion to go across it or rfight my way
through the brush.

30 you really don't know whether there are any Indian
habltations in the center of the island or not?

I dcn't think thet would be possible for a perscn could

aes evidence of it imn trolling arcund the island.

But to your knowledge you don't know what was in the center
pertion of the Island, you cnly ran cn the edges?

1 was only oo the edges of the Island.

Tou could nct see through for 200 feet, or how far cculd
you seaf 4, Some places you could see further than
cthers, but generally speaking forty feet.

Then it would be fair tc say that you could not see further

JULEA T. COMBS
DFFIGIA L COURT NEFCET IR
LA KEPOET, SALIF,
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than forty feet (rom the sdge? A. 1 can cnly say
what I cbserved.

You could not see further than forty feet?

I don'"t see how persons could llve in there and not see
aome signs of them coming cut through the brush.

You ¢ould net observe further than forty feet from the
edge of the water?

FLANT: The answer is be dida't go through.

SZAVELL: I am asking if he observed any further than forty
Teet from the edge of the water lime. You could see forty
feet from the edge of the water line?

Coly to the brushy part.

Apd you never went in yourself? A, No. I don't
mean I never was in cn the Island, on the east part where it
was not sc brushy and so much timber, 1 have been over all
of that many times.

well, what portion have you been over many times?

YWell, whare it runs down here toward the mainland there
must be oh twenty or thirty acres in there where the brush
and trees are scattered.

Wwell, wculd you indicate on the map? Would you indicate
about where you wara? A. I can't tell exactly
because you have nc scale of miles hera.

The scale is, cne inch egquals 300 feet.

I would say that copen part of the Island runs cut about

hera.

JULIA T, COMBS
OFFICIAL COUNT BIFOET BN
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Draw a line across thera. Will you draw a line and mark
it?

(Witness draws line cn map marked "Island No., 1")

FLANT: It goes right through the end of Island No. 1,
through the word "Island".

SEANELL: Q. How many times have you besn onto that lower
end of the Island? A. Ch, 1 could not tell you, many
times.

dhat would you call many times?

Sometimes we would go out there to sat our lunch, sometimes
at the call of nature, and scmetimes we went cut ' to shoot
at terpets.

You had targets st this end of the Island?

4e put one up on & cottonwood tree I remember.

How often, cften? A, No, once, 1 think.

Did you ever hunt on that Island? A. BNo.

You went on there cnce to shoct at a target, and you did
stop on the other occasicna? A. e went there to eat
lunch wery frequently.

By frequently, how many times? A, 1 don't know how cften.
Unee &8 year, as Mr. Plant put 1t? A. Possibly.

And you d4id not go any further inland sbove the polnt
marked by you on the lsland?

I am only guessing about that part, that is only epproxim-
ate.

That is your besat recollecticn at this date? A, ZYas.

JULIA T. COMBE
GFFIGLAL E0URT RERORT ER
LAKEFDHAT, CALIF.
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in 1870 - 1BBO you seld you were familiar with the type
houses the lndians lived in? A. lYes,

And what type hounse waa thety A. Uell, they were
principally tule houses. They made a cirele arcund and they
out scme long willow or cak posts, set them in the grcund' '
on the circumference of the c¢circle and bent them over until
they met at the top, and tied them with switches, and they wc
wove in tule for the covering and that ls the vay they

bulilt them.

Did they excavate for their hnusaa?

They would excavate for the sweat houses, and the pweat
houses were thelr hospitals.

Thay didn't excavate for the houses they lived in regularly?
Ho.

And you didn't cbserve any indication of those types of
houses in the lover end of the lsland when you went there

to shoot targets? A. I never saw them on any porticn
of the Islend.

You were only on the lower part? We have gone into that.

I have been around it and 1 could see a short distance

into it.

How, referring to what is indicated as "No. 2" on the map.
This is referred tc as Island no. 2% A. Tes,

Mew, in your youth you testifled that was nct referred to

g3 an island, is that ccrrect? A. /g far as I can

ramember it wasn't,

AURLIA T, COoOMBE
SFFGiak (URTE alroaTER
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There was dry land, in other words, between what is referred
tc a3 the Island and the malnland?

I think so.

Now, a8 to the rock wall, do you know approximately how
many acres would be betwsen the line, between this rock
wall, which is indicated by crosses, and the water's edge?
Have you any ldea?

It wouldn't be hard to compute, it was a complete triangle.
I was wondering if you have any ldea at this time how many
aoresy A. HNo, 1 never cbaerved 1t for that purpose.
dell, in your youth you saw this stone wall, that is
ecrracty 4, Yes, I have seen that there many times.
Well, in your youth you saw it there? A. TYes.

And is it the same stone wall you had seen in your youth
that is there today? A. 1 don'"t know, 1 never
atayed there to wetch 1f they changed 1t.

Well, would you say it is in the same locallty?

It sesms to be,

You never saw any cother stone wall within = well within I
would say a half mile of this wall marked by a c¢rosse?

Well, I think to the north there is a stcpe wall arocund
hera for a short distance, but I could not say exactly
where it 1ls, but I would say it is out oear the Township
line here. Elther beyond the Township line or just befcore
you reaéh it.

Now, you state you never saw any Ilndians on the easterly
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side of the stone wall marked wlth a crcsa on the map?

No, I don't think I ever dld.

Did you ever see any rellea? A. Any what?

Any relies, any bows or arrows, or anything of that nature
co the easterly side of the atone wall? A. No.

Did you ever see any arrocws on this portion of the Island
No. 1% A. 1 never szaw any arrows there at all.
And you never saw any relics whatsocever? A. HNc.

You never saw any indisns of any kind on Island No. 17

Ch, yea, 1 did see Indians there. I saw lndians cut there
carrying wood, as 1 sald awhile mgo, they wculd load the
wood into boats and take it mecrcss to the Hancherea,

And you saw this Indian woman cultivating? A. Yes.
Now, you say you have never seen a cemetery in the south-
erly end of the laske, or arcund the Southerly end of the
lake, Indian Cemetery? A. No.

Cf any kind whatscever? A. No, I never have.

But you know those lodians burisd their dead?

Mo, I don't know it.

I thought you said the Ipdians In the szouthern end of the

lake buried their dead? A. 1 =said spparently, from

the excavations made on Rattle Spake Island, that was a
fact.

This cther Island you are Pfeferring to iz at the mouth of
SOMg ==

FLANT: Cache Creek.

JULIA T, COMBSE
SEFREIAL COUNT REFGET LN
LAHERSRT, CaLir,
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SEAWELL: Cache Creek, to your knowledge you never saw any
Cematery thera? A. No.
So you do not znow whether they buried them or not?
1 do not.
And you don't know how the ipdiasns in the northerly portion
of the lake disposed of their dead?
1 know at this end of the lake, yes. At the upper end of
the lake I have seen them burn them many times.
put in the lower end of the lake you have no knowledge of
how they disposed of thelr dead, at the scuthern end of the
lake? A. No, I haven't.
SEASEIL: I think that 1s all.

RE=-DIRECT EXAMNINATICN:

YLANT: About two questions Colonel. I think you covered
this but I want to be sure. Rattle 3nake Island at the
mouth of Cache Creek is about ten miles away from this
property? A, On a straight line.

DAVIS: BHy this property, you refer to the so-called
Sulphur cank Island?

FLANT: Yes., Another guestion Cclopmel. You will notice
on the lower - the scutherly end ¢f Sulphur Bank lsland
there are three little square marks, marked "0ld Stone
Ledges”,. I understand you were over that portion of the
Ialand many times in your youth? A. Tes.

At that time were there any such lodges there? A. No.

FLANT: That is all.
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RE-CRLES EXAMINATICN:

DAVIS: 3. 1 alsc wish to call your attenticn tc a portion
of the map under the numbers 21.2, on the shore lipne, and
in which it states "Cld Stcne Lodges®™, referring to the
mein land, do you recall any cld stone ledges arcund here
at any time? A. No.

I also refer to the werds "Gld Stone Wall® which occurs on
a line drawn from the Island, s¢o-called Island Ne. 2, to a
place which is marked "Stone Plle Marks Ccraner™, the words
igld Stone Wall™ appears three times. Do you recall ever
saeling a stone wall alonz this 1ine? A. HNo.

In other weords, this e¢rcss mark in pencll, that line marked
in pencil, is the stone wall?

The only stone wall 1 ever seen ln that nelighborhood, excepnt,
until vou get up to thia c¢ld Stubbs place.

DAVY1S: No further guestions.

SEAWELL: . Do you wish to state this is in the sams
poaltion as the wall you remember 1ln your ycuth?

I den't know about that.

You don't know about that? A. HNeo.

DAVIS: 3 Is it approximetely the same stons wall?

]

I think so, yes.

In other words, so far as you know there would not ba 50
or 100 feet difference, would there ba, in the position?
Wall, there might be 30 far as my knowledge goes.

But thera is no other stone wall this far inside? I am-

JURLIA T, COMDE
OFFICIAL CORF ALROATER
LRKEPGAT, CALIF.
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I am pointing to this dotted line?f

4. HNot that I know cf.

Q. Summing up, 8o far as you know there was no other stcne wall
approximately in this vieinity?7

A. Neot that 1 kncw cof,

i« Ané I am polinting t¢ the wall marked with ecrosses. 1In

other words, your best recollection, the arema that 1s now

on the main land bounded by the stone wall is approximately

the same area &3 you recell in your youth?

A. As far es I can remember.

MR. DAVIS: MNo further guestions.

MR. SEAWELL: Q. You den't recall the number of mcres or
arproximate number of acres behind the atone wall today
a3 compared with your youthf?

A. No, I don't. That would reguire computation and I never
had occasion tc¢ make it.

Mit. FLANT: ‘That is all.

MR, 3RAWELL: <+t is stipulated the entire title may be
omitted, that 1s, the names of all of the defendants need

not be copied into the title.

JULIA T, SOMBS 1
CFFICIAL COUET REFORTER !
LAEEPHNT, CALIF,
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STATE (F CALIPURNIA, )
] 88,
COUNTY CF LAEE. }
I, JULIA T. CCMBS, a notary publie in and for the

County of Lake, State of California, duly commissionsd, gualifi-
eéd, and scting, hereby certify as followa, to wit: That C. M.
CRAWFCRD, produced ag & witnesa for and on behalf of Williem
0. B. MacDonough, defendant, in the foregolng entitled action,
appeared before me on the 4th day of Septamber, 1940, at
glaven o'clook A. M., at his home in the Town of Lakeport,
Ceunty of Lake, State of California; +that before the taking
of sald depcsiticn sald witness was by me first duly swern,
to testify to the truth, the whole truth, and ncthing but the
truth, in the testimony he was about to give in said amction;
that said witness was thereupon examined by counsal for the
defendants and for plaintiff on oral interrcogatorles, and that
said witness mede answer thereto, under cath, as hereinbefore
ccntained; that all of said gquesticons and all of said answers
thereto were by me taken down in shorthand and later transeribed
into typewriting, as hereinbefore contained; that sald deposit-
fon was carefully read by the witness and corrected by him in
any particular he desired and then subscribed by said witness
in my presence.

I Turther certify thet I am not a party to, or interested
in, the foregoing entitled acticon,

And 1 further certify that I have written my initials

near 2ach and every correction made by said witness.

JULIA T, COMEBS
BFFICIAL COUNT BEFOETER
LANEPSERT. CALIF,
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IN WITNESS WHERECF, I have hereunto set my hand and

affixed my notarial seal at the City of Lakeport, Count
Lake, State of Callfornia, t.nia ﬁfﬁ qia.,].f of M’ww,

7 &

Public in and for the County of
State of California.

dULia T.COoOMBS
OFFICIAL COUNT REFINTER
LAKEPOANT, CALIF.
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