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WHAT IS A LIVING TRUST




Living Trust VS Wills

.. R ~ Avoids Probate Probate Required
Private Public

Incapacity Management Effective at Death Only
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TESTAMENTARY CAPACITY

An individual is not mentally competent to make a will if, at the time of
making the will, the individual does not have sufficient mental capacity to
be able to do any of the following:

Understand the nature of the testamentary act.

Understand and recollect the nature and situation of the individual’s
property.

Remember and understand the individual’'s relations to living

descendants, spouse, and parents, and those whose interests are
affected by the will.

(Probate Code section 6100.5)



_
LEGAL MENTAL CAPACITY

A determination that a person is of unsound mind or lacks the capacity to make
a decision or do a certain act shall be supported by evidence of a deficit in at
least one of the following mental functions:

(1) Alertness and attention (arousal, orientation, attention, concentration)

(2) Information processing (memory, recall, communication, recognition,
reasoning and logic)

(3) Thought processes (disorganized thinking, hallucinations, delusions)

(4) Ability to modulate mood and affect. (mood that is inappropriate in degree
to the individual’s circumstances.

Probate Code section 811



Umbrella term for loss of memory and other thinking
abilities severe enough to interfere with daily life.

Vascular

Alzheimer’s: 2
Dementia:

60-80x R

Mixed dementia:
Dementia from more than one cause




THE MERE DIAGNOSIS OF A
MENTAL OR PHYSICAL
DISORDER SHALL NOT BE
SUFFICIENT IN AND OF
ITSELF TO SUPPORT A
DETERMINATION THAT A

PERSON IS OF UNSOUND
MIND OR LACKS THE
CAPACITY TO DO A CERTAIN
ACT

PROBATE CODE SECTION 811(D)



INCAPACITY MANAGEMENT WITH A TRUST

Names a Co-Trustee or Successor Trustee
Dictates how incapacity is determined

Provides for an easy transition of authority

Allows for management of a wide array of assets




WHAT DECISIONS/ACTS ARE NOT COVERED UNDER A
TRUST? d




POWER OF ATTORNEY (POA)




POWERS OF AN AGENT UNDER A POA
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TYPES OF POAS
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ADVANCE HEALTHCARE DIRECTIVE (AHCD)
©




AMENDING/TERMINATING DOCUMENTS




WHAT HAPPENS IF YOU FAIL TO PLAN?







DRAWBACKS TO A CONSERVATORSHIP




RECOMMENDED NEXT STEPS
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