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Wills, Trusts and Estates

BY CARRON ARMSTRONG 

When you think about wills and estate planning, you might imagine the classic cinematic tableau: The

lawyer gathering the assorted (and rapacious) heirs into his o�ce to hear the reading of the will,

dramatically learning to whom the wealthy deceased had bestowed good fortune (and which of the

spurned would be contesting the will). That piece of drama probably influenced many people to believe

that wills and estate planning were just for the rich who wanted to mess with their relatives.

Indeed, for many people, estate planning conjures images of oversolicitous lawyers and bankers

discussing million-dollar trusts, avoiding the tax man, and which conditions to place on a bequest to a

ne’er-do-well relative.

But that’s not the case at all. Most people, even those with modest means, can spare their loved ones

serious headaches with a little estate planning. Let’s spend a little time discussing various elements of

wills, trusts, and estates.

The Estate

Hear the term “estate,” and you may imagine mansions with six-car garages, a huge pool, tennis courts,

and gardens. But in reality, an estate is simply all of your property and property rights. When you die, your

property and your property rights do not likewise die. They still exist and they have to go somewhere. How

that property is managed and distributed depends on whether you die testate — that is, with a valid will —

or intestate, without a will.

Who Has a Will?

According to legal publisher LexisNexis, in the United States about 55 percent of adults have no will or

plan for the transfer of assets when they die.

Among African-Americans, this number jumps to 68 percent, and among Hispanics, 74 percent have no

will. In other studies, the numbers are even higher.

It is also not terribly surprising that younger people are less likely to have a will than older people.

According to a study conducted by US Legal Wills, approximately 65 percent of those 65 and above had a

will, while less than 15 percent of those 18-24 reported having a will.

Is it also more likely that those with higher incomes are more likely to have an estate plan in place? Not

necessarily. The US Legal Wills study indicates that people with higher incomes, of $100,000 to $149,000

only had a will about 9.6 percent of the time.

That figure increases to 15 percent for those with an income that exceeds $150,000. These figures are

dwarfed by their lower income cousins who make $25,000 to $74,000, who manage to have up-to-date

wills about 28 percent of the time. The same study, however, also indicates that people with higher
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incomes are more likely to have a will, but one that is out of date.

Will vs. No Will

Not having a will doesn’t mean that your loved ones will avoid a court proceeding. Probate refers to the

process a court uses to establish the validity of a will. When someone dies without a will, that same court

is said to administer the estate. The nature of the assets or the nature of the people who will inherit often

compel a court administration.

Untitled Assets

Some assets can pass to an heir just because there is no need to o�cially pass title to the property.

Personal property like furniture and jewelry will usually not have documentation to establish ownership. If

your estate consists entirely of untitled property, there may be no need to go to court unless the heirs

cannot agree on how to distribute the property among themselves.

Assets that Pass Outside of Probate

Whether or not you have a will, some assets will pass to heirs outside the probate process and without the

need for a will. If yours is a community property state, you will take sole ownership of at least your share

of the community property. Some assets transfer automatically because they are contractual in nature

and require you to designate a beneficiary who will take ownership when you pass on. These will include

life insurance proceeds, annuities with death benefits, and many retirement accounts. Bank accounts

often have “payable-on-death” provisions that allow you to name a successor. In each case, since you

already designated where you want the proceeds to go, there is no need for the intervention of a probate

court.

Intestate Administration

Other assets, like vehicles and real estate, require documents to pass title. If the owner is deceased,

usually the only way to pass title is through a court proceeding and a court order.

When you die intestate (without a will) your estate will often still have to go through an administration

process.

Since there is no will evidencing your wishes, state law regarding succession and inheritance will take

over. Every state has a scheme that will dictate the steps, but here is the typical process:

Difficulties Encountered in an Intestate Administration

An estate administration is often a lengthy, ine�cient, and expensive proceeding because the

administrator is usually required to seek permission from the court for every action. The administrator will

spend much time requesting court orders and attending hearings. An intestate administration will often

take two years or longer.

An intestate administration may bear little or no relation to the wishes of the deceased. Even if you tell

your daughter that you want her to have your mother’s pearl earrings and would like to see that your best

friend gets your car, the administrator is under no obligation to adhere to those wishes. In fact, the

administrator will likely be compelled by state law to sell those heirlooms and distribute the proceeds to

other heirs as designated by statute.

Much of the time, e�ort and money spent on an intestate administration can be avoided if you die with an

up-to-date will.

Testate — When You Die With a Will

A will, however, greatly greases the wheels, ensures that your wishes are carried out if at all possible, and

generally makes life a lot more pleasant for those charged with the responsibility for your estate after you

leave this world.

A will does not alter the terms of transfer for those types of property outlined above that will pass outside

of administration or probate, like insurance proceeds. Presumably, you will make sure that the

beneficiaries and co-signors are kept up to date.

Instead of an administrator appointed by the court, you will designate an executor. The executor serves a

function similar to the administrator except that the executor has much more autonomy and is not

required to obtain court permission for every action. This will reduce the cost of probate, allow a more
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Someone initiates a case in probate court.

The court determines that there is no will and appoints an administrator (often a family member or

heir).

The administrator gathers the assets, identifies the heirs and notifies creditors.

The administrator liquidates the assets, pays debts and taxes and the costs of administration (like

attorney’s and accountant’s fees).

The administrator distributes the remaining proceeds according to a schedule set out in state statutes.
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e�cient and generally faster transfer of assets.

And, of course, you can direct that your property be distributed in any way you choose.

The Role of Trusts in Estate Planning

A trust is an entity or an agreement that allows you, as grantor or donor, to transfer property to someone,

known as the trustee, for the benefit of a third party, called the beneficiary. Trusts are often used in estate

planning to take advantage of favorable tax treatment, to place conditions on the use or distribution of

the asset, or to allow the heirs to take possession of assets without a probate proceeding. The trustee

holds the asset in a fiduciary capacity, meaning that the trustee has a high responsibility to see that the

asset is preserved for the beneficiary.

Trusts serve three main purposes:

There are many di�erent types of trusts, and state law determines what will be available for you. Trusts

are also subject to some federal law, particularly in how they are treated for estate tax purposes. If the

property exceeds a certain minimum value, federal estate taxes are assessed.

Living Trusts

A living trust is a way for you to preserve and retain control over your assets even if you become

incapacitated. It can also alleviate the need for a guardianship or conservatorship if you are unable to

make decisions on your own. You can name yourself as the trustee so that you can retain control over the

assets during your lifetime, and provide for a successor trustee who will take over upon incapacity or

death. In that way, a living trust can also help you to avoid probate.

Living wills can provide a lot of flexibility during your lifetime including the ability to revoke or dissolve the

trust as your needs change. You can also make the trust irrevocable, and a revocable trust will generally

become irrevocable upon your death. An irrevocable trust cannot be changed once assets have been

transferred into it. But, irrevocable trusts generally allow for the best estate tax consequences.

Be Prepared

Wills and trusts can be used to accomplish many goals and are about as flexible as your needs and wishes

require. Ensure that those needs and wishes are carried out requires careful planning in choosing the best

trusts and provisions for the will. Even if your estate is more modest, having a will can make life much

easier for the ones you leave behind.

They allow you to tailor your wishes for the use of your assets1.

They can provide significant tax savings2.

They can allow you to avoid probating certain assets3.

ESTATE PLANNING

The Racial Life
Expectancy Gap in the

U.S.

A spendthrift trust can be used to provide for income for children until they are old enough to manage

their inheritance.

A special needs trust will ensure that an heir with special needs will have su�cient assets to provide

for those needs

A generation skipping trust will transfer assets to grandchildren

A life insurance trust contains life insurance on the grantor's life and is often used to avoid estate

taxes.

A QTIP trust provides income for a spouse, then passes the remainder of the assets to other heirs

You can even set up a pet trust to provide for your beloved non-human companions.

•

•

•

•

•

•

A
d

ve
rt

is
em

en
t

Wills and Estate Planning Resources and Advice

https://www.thebalance.com/what-is-the-definition-of-a-trust-3505391
https://www.thebalance.com/what-is-the-definition-of-a-trust-3505391
https://www.thebalance.com/the-racial-life-expectancy-gap-in-the-u-s-4588898
https://www.thebalance.com/how-much-does-guardianship-or-conservatorship-cost-3505426
https://www.thebalance.com/are-life-insurance-death-benefits-subject-to-estate-tax-4012617
https://www.thebalance.com/how-much-can-you-deduct-for-funeral-expenses-4034097
https://www.thebalance.com/what-does-a-personal-representative-do-3505111
https://www.thebalance.com/spendthrift-trust-can-protect-your-heirs-357479
https://www.thebalance.com/special-needs-trust-options-3884486
https://www.thebalance.com/exemption-from-generation-skipping-transfer-taxes-3505526
https://www.thebalance.com/irrevocable-life-insurance-trust-ilit-estate-planning-3505379
http://www.investopedia.com/terms/q/qtip.asp
https://www.thebalance.com/


5/11/2019 Wills and Estate Planning Resources and Advice

https://www.thebalance.com/wills-4073967 4/5

Learn More About Estate Planning

Paying the Expenses of the

Ward and Guardian

ESTATE PLANNING

How Much Does
Guardianship or

Conservatorship Cost and
Who Pays For It?

a man signing last will

documents

ESTATE PLANNING

The Requirements for a
Will's Validity are Subject

to State Law

Hand of Woman Signing on

Check Over Table

ESTATE PLANNING

How to Calculate Your
Total Net Worth

Senior Caucasian woman with

chin in hands

ESTATE PLANNING

Five Emotional Blocks to
Estate Planning

Hispanic saleswoman talking to

clients in living room

ESTATE PLANNING

Are Life Insurance Death
Benefits Subject to Estate

Tax?

Estate Attorney meeting with

clients

ESTATE PLANNING

Get Basic Information
About Living Trusts—Do

You Need One?

Power Of Attorney Document

ESTATE PLANNING

5 Estate Planning
Documents to Create or

Update in 2016

Red rose on gravestone in

cemetery

ESTATE PLANNING

How Much Can You Claim
for Funeral Expense

Deductions?

person signing a power of

attorney document

ESTATE PLANNING

Springing vs. Non-
springing Powers of

Attorney

Mother watching daughter

count coins from piggy bank

ESTATE PLANNING

How to Make Gifts to Kids
Using the Uniform

Transfers to Minors Act

Elizabeth Taylor

ESTATE PLANNING

How Elizabeth Taylor's
Estate Plan A�ected Ex-
Husband Larry Fortensky

ESTATE PLANNING

How a Personal
Representative Manages

Your Estate

Grandfather Clock

ESTATE PLANNING

Can I Include Personal
Belongings in My Estate

Plan?

ESTATE PLANNING

Personal Representative
or Trustee—Who Will
Handle Your Estate?

ESTATE PLANNING

If You've Left Assets Out
of Your Trust, You've
Defeated Its Purpose

Estate Planning Understanding Trusts Living Trusts Real Estate

Avoiding Probate Estate and Gift Taxes Federal Estate Taxes U.S. State Death Taxes

Inheritor's Guide Glossary

Our Best Money Tips, Delivered

Enter your email... SIGN UP

A
d

ve
rt

is
em

en
t

Wills and Estate Planning Resources and Advice

https://www.thebalance.com/how-much-does-guardianship-or-conservatorship-cost-3505426
https://www.thebalance.com/do-i-need-to-update-my-will-and-estate-plan-if-i-move-3505147
https://www.thebalance.com/how-do-i-calculate-my-net-worth-3505169
https://www.thebalance.com/five-emotional-blocks-to-estate-planning-4040502
https://www.thebalance.com/are-life-insurance-death-benefits-subject-to-estate-tax-4012617
https://www.thebalance.com/what-is-the-definition-of-a-trust-3505391
https://www.thebalance.com/estate-planning-documents-3505161
https://www.thebalance.com/how-much-can-you-deduct-for-funeral-expenses-4034097
https://www.thebalance.com/springing-vs-non-springing-powers-of-attorney-4045111
https://www.thebalance.com/make-gifts-to-kids-using-uniform-transfers-to-minors-act-3505150
https://www.thebalance.com/update-on-elizabeth-taylors-estate-3974789
https://www.thebalance.com/what-does-a-personal-representative-do-3505111
https://www.thebalance.com/can-i-include-personal-belongings-in-my-will-3505146
https://www.thebalance.com/personal-representative-vs-trustee-what-s-the-difference-3974760
https://www.thebalance.com/what-happens-to-assets-left-out-of-your-trust-3505437
https://www.thebalance.com/estate-planning-4073957
https://www.thebalance.com/understanding-trusts-4073951
https://www.thebalance.com/revocable-living-trust-4073953
https://www.thebalance.com/understanding-ownership-of-property-4073952
https://www.thebalance.com/avoid-probate-4073958
https://www.thebalance.com/estate-taxes-and-gift-taxes-4073956
https://www.thebalance.com/federal-estate-taxes-4073955
https://www.thebalance.com/us-state-death-taxes-4073950
https://www.thebalance.com/inheritors-guide-4073954
https://www.thebalance.com/wills-glossary-4073949
https://www.facebook.com/thebalancecom/
https://www.pinterest.com/thebalance/
https://twitter.com/thebalance/
https://flipboard.com/@thebalance?utm_source=thebalance&utm_medium=follow&utm_campaign=tools
https://www.linkedin.com/company-beta/10909374/
https://www.thebalance.com/


5/11/2019 Wills and Estate Planning Resources and Advice

https://www.thebalance.com/wills-4073967 5/5

Investing

Credit & Debt

Retirement Planning

Banking & Loans

ALSO FROM THE BALANCE TEAM

The Balance is part of the Dotdash publishing family.

ABOUT US

ADVERTISE

TERMS OF USE

PRIVACY POLICY

COOKIE POLICY

CAREERS

CONTACT

EDITORIAL GUIDELINES

/

LIFEWIRE | THOUGHTCO | TRIPSAVVY | THE SPRUCE and more

Wills and Estate Planning Resources and Advice

https://www.thebalance.com/investing-for-beginners-4074004
https://www.thebalance.com/credit-debt-4074033
https://www.thebalance.com/retirement-planning-4073976
https://www.thebalance.com/banking-4074049
https://www.thebalancesmb.com/
https://www.thebalancecareers.com/
https://www.thebalance.com/about-us
https://www.dotdash.com/our-brands/
https://www.thebalance.com/legal#terms
https://www.thebalance.com/legal#privacy
https://www.thebalance.com/legal#cookies
http://jobs.jobvite.com/dotdash
https://www.thebalance.com/about-us#ContactUs
https://www.thebalance.com/about-us#EditorialGuidelines
https://www.facebook.com/thebalancecom/
https://www.pinterest.com/thebalance/
https://twitter.com/thebalance/
https://flipboard.com/@thebalance?utm_source=thebalance&utm_medium=follow&utm_campaign=tools
https://www.linkedin.com/company-beta/10909374/
https://www.lifewire.com/
https://www.thoughtco.com/
https://www.tripsavvy.com/
https://www.thespruce.com/
https://www.dotdash.com/our-brands/
https://www.thebalance.com/

