Friday, October 1, 2021 at 08:15:03 Eastern Daylight Time

Subject:
Request for Appeal - Sharon Public Schools
Date:
Friday, October 1, 2021 at 8:13:46 AM Eastern Daylight Time
From:
Malden Transparency
To:
pre@sec.state.ma.us
CC:
Meg Dussault
Priority:
High
AFachments: Open Malden Records Request.pdf, SKM_C45821093016560 (1).pdf
GreeUngs:
On September 26, 2021 the following verbaUm request was served upon the Sharon Public Schools via email:
“GreeIngs:
This is a formal public records request under the MassachuseFs Public Records Law M.G.L. c66, §
10:
For the Ime period January 1, 2019 through the date you respond with the responsive documents,
please provide the following;
1. All billing statements and/or invoices from Murphy, Hesse, Toomey & Lehane, LLP, 300
Crown Colony Drive, Suite 410 (P.O. Box 9126) Quincy, MA 02269-9126.
2. All documents evidencing payments made to Murphy, Hesse, Toomey & Lehane, LLP, 300
Crown Colony Drive, Suite 410 (P.O. Box 9126) Quincy, MA 02269-9126.
This request speciﬁcally seek electronic versions of responsive documents. If any responsive
documents exist in a non-electronic format, please include an esImate of the actual
costs to scan the documents and provide them electronically.
Please provide all responsive documents electronically to the email
address info@openmalden.com.
This request seeks responsive documents in the format in which they are regularly maintained,
including any and all electronic mail metadata. This request and all responsive documents are for
express purposes of gathering informaIon to promote ciIzen oversight and further the public
understanding of the operaIon and acIviIes of your school.
Kindest Regards,
OpenMalden.com”
On September 30, 2021 the following email and aXached aXachments were received:

From: Meg Dussault <mdussault@sharonschools.net>
Date: Thursday, September 30, 2021 at 5:24 PM
To: Malden Transparency <info@openmalden.com>
Subject: Public Records request
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Please see aXached for response to records request.
Thank you,
Meg
-Meg Dussault Ed.D
(she/her)
Interim Assistant Superintendent
Director of Arts and Community EducaUon
Sharon Public Schools
77 Pond Street
Sharon, MA 02067
781-784-1570
www.sharoncommunityeducaUon.com
Per the MassachuseXs public records law, the response of the RAO fails to comport with the law in the
following ways:
1. The RAO must quanUfy any cost esUmate with speciﬁc records, with speciﬁc costs associated with only
legally allowed charges. The RAO has not quanUﬁed the 5 minutes per email esUmate. The RAO has
failed to provide the exact cost for search, segregaUon and redacUon. The RAO has failed to idenUfy
the person and hourly rate paid to that person who will be performing the search, segregaUon and
redacUons.
2. The RAO cannot charge for records organizaUon, only search, segregaUon and redacUon which
comports with speciﬁc exempUons.
3. The RAO has proposed a $75 per hour charge, this is not allowed under the public records law, the
maximum allowed is $25.
4. The RAO has further proposed that they are somehow being harassed under the public records
statute, OpenMalden has served exactly ONE public records request upon the Sharon Public Schools,
EVER. This singular request is the subject of this appeal. This request seeks only public ﬁnancial
informaUon, spent by a public enUty in the course of delivering public school educaUon. Further, the
request, the response of Sharon Public Schools and all other public records sought and received by
OpenMalden have been publicly published for broad disseminaUon of informaUon to the public about
actual or alleged government acUvity.
Wherefore OpenMalden respeceully requests that the RAO of the Sharon Public Schools be
ordered to properly respond the public records request without delay and without charge.
Regards,
OpenMalden.com
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BY E-MAIL

Open Malden
info@openmalden.org

Re:

Public Records Request dated September 27, 2021

Dear Open Malden:
We have received the request that you submitted on September 27, 2021 in which you stated:
For the time period January 1, 2019 through the date you respond with the
responsive documents, please provide the following;
1.
All billing statements and/or invoices from Murphy, Hesse, Toomey &
Lehane, LLP, 300 Crown Colony Drive, Suite 410 (P.O. Box 9126) Quincy, MA
02269-9126.
2.
All documents evidencing payments made to Murphy, Hesse, Toomey &
Lehane, LLP, 300 Crown Colony Drive, Suite 410 (P.O. Box 9126) Quincy, MA
02269-9126.
Response

The District hereby produces 4 “Invoice Browse” sheets (see attached) evidencing payments made
to Murphy, Hesse, Toomey & Lehane, LLP (“MHTL”). The District is in possession of
approximately 43 pages of invoices that are responsive to your request for invoices from MHTL.
The District has no other responsive documents.

Harassment
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The District intends to petition the Supervisor of Records pursuant to G. L. c. 66, § 10(c), to
relieve the District of its obligation to provide you with copies of the records sought in the
request on the grounds that your request is intended to harass the District. See Erickson v.
Executive Office of Environmental Affairs, 2006 WL 3010949 (Superior Court, Suffolk County)
(public records requests may not be used as part of a “pattern of harassment to government
officials and anyone else” with whom a party has a dispute).

Open Malden appears to have made public records requests, identical to the instant request, to
every school district in the state. Each of these requests seeks records related to MHTL. MHTL
represents the District and also represents many other school districts in the Commonwealth,
including one particular district that is currently engaged in litigation, in multiple forums, with
the individual behind Open Malden. Given the targeted nature of your request and the parties
involved, the request does not appear to have been made in good faith, or for any genuine public
purpose, or in the public interest. Rather, on its face, it seems that the purpose of this request, as
part of a series of requests issued to other districts represented by MHTL, is to overwhelm the
law firm that represents the District, and thereby harass the District, since MHTL will need to
review the records sought to determine if they contain information protected by the attorneyclient privilege.

If the District is not relieved of its obligation to provide you with copies of the records you seek,
then the District will alternatively petition the Supervisor of Records to charge a fee to produce
the invoices you seek because the records will need to be reviewed to determine if they contain
information protected by the attorney-client privilege or certain statutory exemptions to the Public
Record Law.

Grounds For Redaction

The records you seek need to be reviewed, and potentially redacted, for several reasons.

First, you seek invoices for legal services provided by MHTL to the District. Those records likely
contain the content of discussions between the District and its attorneys, for purpose of obtaining
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legal advice, which has not been shared with the public and is therefore protected by the attorneyclient privilege. See Suffolk Constr. Co., Inc. v. Div. of Cap. Asset Mgmt., 449 Mass. 444 (2007)
(governmental entity may assert attorney-client privilege to protect documents against disclosure
where they contain communications between lawyer and client for purpose of obtaining legal
advice). “The privilege enable[s] clients to make full disclosure to legal counsel of all relevant
facts, no matter how embarrassing or damaging these facts might be, so that counsel may render
fully informed legal advice.” Suffolk, 449 Mass. At 449. The Guide to the Massachusetts Public
Records Law states that “[s]egregation and redaction under the attorney-client privilege has also
been found to be ‘require [sic] by law.’” Accordingly, the records will need to be reviewed to
determine if they contain information protected by the attorney-client privilege and then any
necessary redactions will need to be made.

Second, the records contain personally identifying information of public school students. In
Champa v. Weston Public Schools, 473 Mass. 86 (2015), the Supreme Judicial Court held that a
settlement agreement, between a public school district and the parents of a child who required
special education services at an out-of-district private institution, was not subject to disclosure
under the Public Records Law based upon Exemption (a) (which protects from disclosure records
that are “… specifically or by necessary implication exempted from disclosure by statute,” MGL
c. 4, § 7(26)(a)).

The SJC in Champa relied upon state and federal regulations mandating confidentiality of
student/education records; ruled that the settlement agreement was an education record; and
likewise noted, in footnote 8 of its opinion, that the school district’s receipt of federal funds was
conditioned on non-disclosure of education records. Accordingly, the settlement agreement was
not a public record based upon Exemption (a). While Exemption (a) exempted the agreement from
the definition of a public record, the Champa, court nonetheless ruled that the agreement should
be redacted to protect personally identifying information; and that once redacted, the agreement
shall be disclosed. The SJC likewise remanded the case to the trial court “… regarding the
necessary and appropriate redactions of personally identifying information to be made …” 473
Mass. at 98-99.

Like the agreement at issue in Champa, billing statements and invoices between the District and
MHTL contain personally identifying information of public school students who enjoy mandated
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confidentiality; indeed, such documents, if released, would reveal the identities, disabilities and
information on their educational programming. Further, since MHTL is counseling the District on
the educational services and programming that it is providing to students, especially special
education students, these records should be deemed exempt from Public Records Law disclosure
under Exemption (a) because, as supported by Champa, state and federal regulations compel the
District to protect educational records from disclosure. Specifically, they are protected by the
Federal Education Rights Privacy Act, Massachusetts General Law, Chapter 71, Section 34A to
34H, and 603 CMR 23.00 et. seq. At the very least, the records will need to be reviewed to
determine if they contain any student information, and then any necessary redactions will need to
be made.

Finally, these invoices require redactions in accordance with the exemption set forth at G.L. c. 4,
§ 7(26)(c). Exemption (c), commonly referred to as the privacy exemption applies to:

personnel and medical files or information; also any other materials or data
relating to a specifically named individual, the disclosure of which may constitute
an unwarranted invasion of personal privacy. G. L. c. 4, § 7(26)(c).

In terms of the first clause of the privacy exemption, the Supreme Judicial Court has held that
“[w]hile the precise contours of the legislative term “personnel [file] or information” may require
case-by-case articulation, it includes, at a minimum, employment applications, employee work
evaluations, disciplinary documentation, and promotion, demotion, or termination information
pertaining to a particular employee. These constitute the core categories of personnel information
that are ‘useful in making employment decisions regarding an employee.’” Wakefield Teachers
Ass’n v. School Comm. of Wakefield, 431 Mass. 792, 798 (2000). The second clause of the
privacy exemption applies to requests for records that implicate privacy interests. Analysis
under the second clause of Exemption (c) is subjective in nature and requires a balancing of the
public’s right to know against the relevant privacy interests at stake. Torres v. Attorney Gen.,
391 Mass. 1, 9 (1984); Attorney Gen. v. Assistant Comm’r of the Real Property Dep’t of Boston,
380 Mass. 623, 625 (1980).
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In accordance with the exemption, the District needs to review and redact the billing statements to
the extent they contain information concerning employees that relates to performance or
complaints, evaluations of employees, leaves of absences, and discipline of employees. The
District will petition to charge a fee to redact under this exemption.

Calculation of Fee Estimate

To produce these records, the District provides the following fee estimate. Pursuant to G. L. c.
66, § 10(d)(iii) et seq., “if a municipality is required to devote more than 2 hours of employee
time to search for, compile, segregate, redact or reproduce a record requested, the records access
officer may include as part of the fee an hourly rate equal to or less than the hourly rate attributed
to the lowest paid employee who has the necessary skill required to search for, compile,
segregate, redact or reproduce the record requested.” In this case, the Office of District Counsel
is the lowest paid employee with the necessary skill to determine whether the attorney-client
privilege requires certain portions of the records you seek to be redacted. While performing that
review, Counsel can also determine whether other exemptions apply, rather than have a separate
employee review the records at additional cost. Counsel’s hourly rate is $240. Notwithstanding
that rate, the District will request that the Supervisor allow it to charge $75 per hour to complete
the review.

Each page of the records you seek must be reviewed to determine which exemption or privilege
applies. Segregation time “includes the time used to review records to determine what portions are
subject to redaction or withholding under G. L. c. 4, § 7(26) or other legally applicable privileges.
Redaction time includes the time to delete, or otherwise remove that part of a public record that is
exempt from disclosure under G. L. c. 4, § 7(26) or other legally applicable privileges from nonexempt material.

The District estimate that it will take District Counsel approximately 5 minute per page to complete
it review, segregation, and potential redaction of the records sought in your request. As a result,
the District estimates a total of 3 hours. In accordance with 950 CMR 37.02(2)(m)(1) you will not
be charged for the first two (2) hours of those services.
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One hour multiplied by $75 per hour yields a fee estimate of $75. The actual fee to produce these
records may vary based on the actual time spent to complete the necessary review and redaction
process. The District will not begin to review the records you seek until it receives a check in the
amount of $75.

Please be advised that your fee estimate may be reduced if you narrow the scope of your request
(i.e. the period of time for the records you seek).

The District will provide you with a copy of its fee petition to the Supervisor.

Right of Appeal

Pursuant to G.L. c. 66, § 10(b)(ix), please note you have a right of appeal to the Supervisor of
Records under G.L. c. 66, § 10A(a) and the right to seek judicial review by commencing a civil
action in the Superior Court under G.L. c. 66, § 10A(c).

Respectfully,

Dr. Peter Botelho
Records Access Officer

Cc: Supervisor of Public Records
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