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| have been conducting a significant amount of research and received a partial copy of this
“Independent” report from Glasshouse Consulting.

1.

2.

3.

| have received legal advice: to proceed with a general protections claim in the federal circuit
court. | intend on taking this course of action for your information.
The report provided by Glasshouse Consulting:

Is of poor quality

S

Fails to identify his qualifications
Fails to address conflicts of interest appropriately
Fails to source independent experts or personnel to verify Newmont personnel findings

Results of tests etc were not provided to verify authors conclusions

-~ ® 2 o0

Since the report does not include any attempt to contact me or allow for any input it
does not meet a standard according to the references below, rendering the report
merely one unidentified person’s opinion
g. Significant information was omitted that was contained in the reports | provided which
compromises the investigator to bias and lack of universal coverage of the issues in
dispute
h. It appears Dr Townsend is providing medical care and advice in a conflict of interest
and contradictions in statements may be seen to leave him vulnerable to cross
examination.
| spoke to the Work safe NT investigator who declared his conflict of interest at the beginning
advising he was an ex engineer from the site for 10 years and sounded quite fond of the place.
He was a really good though and | enjoyed talking to him for the two hours or so we spoke. |
said | trusted him but the fact is millions of even billions of dollars are at stake here not only for
Newmont but the revenue the NT Government get from the site so there is a conflict of interest
in NT’s response.
From the additional research of chemicals that can account for those injuries | am not satisfied
with Newmont’s conduct and | am not able to verify the response from the NT authorities and
have no other option but to make an additional whistle blower declaration in the legislated 60
days.
The most interesting research has been that conducted on whistle blowers and the tactics
corporations have used to discredit and attack them. One article was titled, “Nuts and Sluts”.

Dr Townsends assessment is inappropriate and contradicts independent assessment.
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1. Introduction

Glasshouse Consulting (Glasshouse) was engaged by Newmont Mining Services Pty Ltd (ABN 22 008 087
778) to investigate allegations raised by Reece Ferrara, a contract paramedic engaged to provide services to
the Newmont Tanami mine site in the Northern Territory. Mr Ferrara was engaged through Host Rescue, a
third party employer, and was on site between 1 February and 13 February 2022.

Michael Heenan (Principal Consultant) conducted a site visit, to independently investigate the allegations,
from Tuesday 22" to Friday 25" February 2022.

2. Scope

The purpose of the investigation was to determine whether there is evidence to support the allegations
made by Mr Ferrara.

The allegations fall into three broad categories:

1. That aninjury, which presented on 7 February in the nature of blisters to the lower leg of a worker,
was caused by exposure to a hazardous chemical, namely lime; and

2. That anillness, which presented on 10 February with symptoms including feeling light headed,
diarrhoea and nausea, was caused by exposure to a hazardous chemical, thought to be cyanide; and

3. That this injury and illness, together with other injuries and/or illnesses over prior weeks, including
two separate cases that presented on 12 February, are linked by a toxic event happening at
Newmont Tanami.

3. Approach and Limitations

The findings from the investigation are based on a review of the allegations, other provided
documentation, interviews and site inspections at both “The Granites” which is the site of the processing
plant, and “DBS” which is the site of the mine. The two sites are situated in the Tanami desert,
approximately 40km apart, and are collectively known as Newmont Tanami.

The facts outlined in the report are supported the by statements from the following persons interviewed:

1. Jacob Boscato, a maintainer employed by CSI at the Granites and the person who suffered the
injury presented on 7 February;

2. Michael Hill, a surface electrician employed by Newmont at DBS and the person who suffered the
illness on 12 February;

Dr Grant Townsend, an Occupational Physician employed by Occumed;
Jessica Simpson, a medical advisor employed by Newmont;

Teagan Emptage, a medical advisor employed by Newmont;

o v~ w

Sharyn Thacker, a Senior Metallurgist responsible for the on site laboratory at the Granites,
employed by Newmont;

7. Sharna Thomas, an Occupational Hygienist employed by Newmont;
8. Grant Morrison, Mr Hill’s supervisor at DBS; and

9. Drew Wilson, Mr Boscato’s supervisor, employed by CSI.
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No interview was conducted with Mr Ferrara. It is usual practice that an interview would be arranged with
the complainant in any investigation.

However, in this case it is noted that Dr Townsend recommended that a formal psychiatric evaluation of Mr
Ferrara be made prior to allowing him to return to duty. The author is not aware whether this evaluation
has been completed. If it hasn’t, then it is our view that there would be little value in an interview with the
complainant.

The work has been undertaken and performed in a professional manner however is limited to general
information in the opinion of the author. No other warranty, expressed or implied, is made. This report is
solely for the use of the addressee and for the purpose set out in the report.

Furthermore, this investigation is not an audit of management systems or a determination of legal or WHS
compliance.

4. Injury to Jacob Boscato

Mr Boscato is a maintainer working for CSI (Crusher Systems International) who contract to provide
maintenance and other services to Newmont on site at Granites.

On the day of the injury, Mr Boscato had been “hosing up” in and around the crushing equipment. This is a
routine task which he had performed many times before and which is performed by someone on site every
day. He was wearing new gum boots.

There is no suggestion that the task was not done in accordance with the approved procedure, although
further inquiry into that issue is beyond the scope of this investigation.

Mr Boscato says he began to feel a burning sensation during the first day he was wearing the boots but that
the pain had resolved by that night, and he didn’t think about it any further.

He noticed the same sensation the next day while he was undertaking the same activity and then he said
the pain became a lot worse while he was inside the chute trying to clear a blockage. He says the
temperature inside the chute was very hot and he could feel himself sweating profusely. After a short time
he felt his leg burning again and when he had completed the work inside the chute he went over to the
workshop and took his boots off and put some ice on his leg which seemed to help the pain. That night
while in the mess he noticed a small blister had formed and in the morning he noticed he had two quite
large blisters. He notified his supervisor and was taken to the medical room, where he was treated by Mr
Ferrara.

For his part Mr Boscato has no complaints about the way he was treated. He felt he had received good
care.

He wasn’t aware of any exposure to chemicals which may cause a burn. He doesn’t recall his calf being
exposed to water or to material from the crushing equipment.

He says the only unusual feature of the work he was doing was that it was very humid, owing to the rain
that had recently fallen on site, and it caused him to sweat profusely during the two days in question, and
that he was wearing new gumboots he had never worn before.

There is no question that Mr Boscato was injured. Dr Townsend later described the injury as a superficial
burn, which was no doubt painful. The appropriate action was taken in that Mr Boscato was removed from
duty and sent home to recuperate. He subsequently received further treatment from his own GP.
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The question to be answered is whether the injury was caused by a chemical exposure, and in particular
lime.

Was there any chemical exposure?

There is no evidence of any exposure to lime, or to any other chemical which might have caused the burn.

1. Theinjured person himself does not recall any situation over the course of the two days that the injury
was thought to have developed where he may have been exposed to lime or a chemical. On the first
day while he was hosing he says no water came into contact with his leg. On the second day when he
was hosing and spent a brief period down the chute he says that no material or water came into
contact with his leg. On both days he confirmed his socks and trousers were wet, but believed that it
was caused by his own sweat owing to the humid conditions he was working in.

2. Sharyn Thacker did testing of:
a. the water being used for hosing, and
b. the water which had been puddling on the ground around the crushing equipment, and
c. the material which had fallen off the crushing equipment;

to determine whether there was any possible source of contamination in the water or material that
Mr Boscato may have been exposed to without his direct knowledge.

No such markers of contamination were found by this testing.

The samples tested by Thacker had been collected by Drew Wilson, who was Mr Boscato’s
supervisor at all relevant times. The water samples were collected on 7 February. The samples of
the material were taken on 11 February.

Credibility of Wilson and Thacker

Drew Wilson is a shift supervisor employed by CSI and he impressed me as a straightforward, direct and
honest person. After being advised of the incident, he said he took samples of water which had been
puddling around the area that Boscato had been working, as well as around the sump area from which the
hose water was taken. He also took samples of material in and around the crushing equipment a few days
later on 11 February. | am satisfied that the samples were taken in good faith and in a genuine attempt to
understand what may have caused the skin irritation, after it had been suggested by the medic that
contaminated water may have been the cause.

Sharyn Thacker is an extremely experienced chemist employed by Newmont Tanami Operations and
impressed me as a knowledgeable and practical person. Ms Thacker did the testing she was asked to do
and presented the findings in a matter of fact way. Having met her and spent some time understanding her
role and personality, | have no doubt that if she found anything concerning she would not hesitate to say
so.
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The white “crust” which appears on the ground

There is a white crust which appears on the surface in and around the processing plant. It was suggested in
material presented by Mr Ferrara that it was evidence of lime and/or chemical contamination on site.

Photos of this “crusting” appear below.

Photo 4.1 crusting on access road Photo 4.2 Crusting on pathway

It is generally accepted on site that these are minerals and /or salts left behind by the raw water which is
sprayed on the ground by trucks to suppress dust. The water is periodically tested to ensure it is safe. The
raw water was tested as well immediately after the alarm was raised by Mr Ferrara about the potential
lime exposure (see statement of Sharyn Thacker pp 16-18).

There is no reason to suspect that this white powder is unsafe. When specifically asked whether it was
possible whether this could somehow cause skin irritation, the answer given by both Ms Thacker and by
Sharna Thomas, the on-site occupational hygienist, was “no”.

In any event, even if this could cause skin irritation, an effective mitigant would be wearing appropriate
PPE, which was worn by Mr Boscato in this case.

The medical evidence

Dr Townsend advises he was informed by Mr Ferrara at the time that Mr Boscato had been working in knee
deep water for hours at a time and that Ferrara’s working theory was that the water was contaminated and
had caused the burn.

This is inconsistent with Mr Boscato’s statement of events. Mr Boscato specifically says he did not come
into any contact with water and that the moisture at the bottom of his trousers and socks was caused by
his own sweat.

When presented with Mr Boscato’s version of events, Dr Townsend’s view was that the blisters were more
than likely caused by the new gumboots he was wearing, allied with the moisture caused by Mr Boscato’s
sweat.
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Dr Townsend advises that in cases such as this it is critical to investigate thoroughly what the patient had
been doing leading up to the irritation, with a particular focus on anything different or out of the ordinary.
In this case, the only new feature was the gumboots, although Mr Boscato says it was also unusually humid
due to the (then) recent rains. The task Mr Boscato was engaged in (“hosing up”) was one he had done
many times before, and the water he was using was the same raw water that was always used (see
statement of Sharyn Thacker paras 16-18).

Conclusion

There is no evidence to support the allegation that Mr Boscato’s injury was caused by exposure to lime or
any other chemical:

1. Mr Boscato does not recall any such exposure

2. Testing done on the water used by Mr Boscato while hosing up and the material in and around the
work area does not reveal any contaminants;

3. Mr Boscato was wearing the appropriate PPE. Ironically it appears the gumboots he wore are a
potential source of the skin irritation (see statement of Dr Townsend para 14).

5. lliness to Mr Hill

Mr Hill presented to the medical room on the afternoon of 10 February feeling unwell.
There is no dispute that Mr Hill was in fact unwell. He was feeling lightheaded, had nausea and diarrhoea.

Mr Hill had that morning been ferrying 1000 litre pods of wastewater from the refrigeration plant at DBS to
a remediation pond, using a forklift. The water had been pumped out of the plant and put into the pods
following a spill which had happened a few weeks previously.

He reports that he had been given the task by his supervisor that morning. He saw it as a simple task. It was
hot (over 40 degrees) and his intention was to get most of the job done in the morning to avoid the
extreme heat in the early afternoon.

He was wearing the appropriate PPE for the task, including a mask. He said he had checked with the
Refrigeration Technician (Joel Willshire) whether there was anything out of the ordinary in the water and
Mr Willshire had told him there was nothing to worry about.

He says the job proceeded as planned. There were about 30 pods in total and the plan was to stage the
disposal of the wastewater to around six pods per day and to see how the remediation facility could cope
with the volume.

This plan has been confirmed by Grant Morrison, Mr Hill’s supervisor at the relevant time.
Each time Mr Hill drove a pod to the remediation pond, placed the pod on the bund of the pond, released

the valve at the bottom of the pod and then screwed open the top of the pod so that the water could flow
out.
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He says there were no issues with splashing of water as the pod was placed down low on the bund of the
pond, and no issues with gas or fumes as he stayed upwind while unscrewing the top of the pod and stayed
around 8 metres upwind of the pod while the water was being released. When the water stopped flowing
he then came in and closed the valve, screwed the top back on and returned the pod.

Photo 5.1 Pod showing release valve Photo 5.2 Pod showing screw top

Photo 5.3 Bund (Lip) of remediation pond

He says he did around three trips, had a break for morning tea and then took another three and then had
another break for lunch.

About 40 mins after he broke for lunch he started feeling unwell. The onset of Mr Hill's symptoms are
described in his statement. In summary he had difficulty eating his lunch, then started feeling lightheaded,
vomited a small amount and followed that with an episode of diarrhoea. He was standing next to the air
conditioner trying to cool down when his supervisor said to him something along the lines of “you don’t
look too good” and went with him to the medical room, where he was treated by Mr Ferrara.

At the time he thought he was dehydrated, having experienced dehydration before. He said he started
feeling better soon after being in the cool of the medical room. He has no issues with the way he was
treated and says he felt well looked after.
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After staying overnight in the medical room he returned home the next day via Alice Springs. He was
travelling with a work colleague and was picked up at Adelaide Airport by his wife. He says he took it easy
over the weekend and saw his GP on the Tuesday and had some blood tests. Mr Hill says that his GP’s view
was that he had been dehydrated and that his recent bout of COVID may have exacerbated the symptoms
of dehydration.

Witnesses
Jessica Simpson

Jessica Simpson is a paramedic that was on duty with Mr Ferrara at DBS. She was happy to let Mr Ferrara
take care of Mr Hill when he came in, as she had other work to go on with and he was ready, eager and
willing to do so.

Ms Simpson says that Mr Ferrara had just that morning completed the Cyanide Awareness course, which is
an internal module available to contractors and employees to complete.

Mr Ferrara was not required to complete this module as part of his induction and Ms Simpson assumed he
was doing it for his own interest.

Ms Simpson said that Mr Ferrara appeared convinced quite early that Mr Hill was suffering from cyanosis
and asked her to check for “blueing” soon after Mr Hill presented at the clinic. Ms Simpson advises no
blueing was present. Ms Simpson then found it odd that Mr Ferrara was fixated on Mr Hill’s oxygen
readings which in Ms Simpson’s opinion had reached normal levels soon after Mr Hill started receiving
oxygen inflows.

Ms Simpson however did not think Mr Hill’s health was being threatened by the treatment he was receiving
from Mr Ferrara and assumed that Mr Ferrara was acting under the direction of the doctor. She was also
perhaps put off confronting Mr Ferrara further after her first interaction resulted in some petulant
behaviour from Mr Ferrara. (See statement of Jessica Simpson para 34-35). She became concerned that Mr
Hill was being force-fed a narrative around cyanide or ammonia exposure and that was when she asked Mr
Morrison (Mr Hill’s Supervisor) to come down and take an independent statement about what exactly Mr
Hill had been doing leading up to feeling ill.

Grant Morrison

Mr Morrison is Mr Hill’s supervisor and directed Mr Hill’s duties at all relevant times. He is a very
experienced, having worked at the mine for nine years and knows Mr Hill very well having supervised him
for around 2% years.

He did not consider the duties assigned to Mr Hill particularly hazardous although he and Mr Hill talked
through the task in some detail before he commenced. Mr Morrison says they knew there was a film of oil
at the top of each pod and small amounts of ammonia but that the task was to decant the water until it
reached the level of the oil and to return the pods with the oil in it and they would dispose of the oil at a
later stage.

This was not the first time this task had been performed. While there were about 30 pods left by the time
Mr Hill commenced, other workers had performed the task without incident for several days before this.

After he realised Mr Hill wasn’t feeling well he escorted him down to the medical room.
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After the shift finished he says he went down to the medical room to see how he was. He remembers Mr
Ferrara telling him that Hill would have to stay overnight and that he may have cyanide poisoning. He
remembers telling the medic that there wasn’t any cyanide at DBS other than in trace amounts from
tailings which is used to make ‘paste’ which is mixed with cement and water and used underground to fill in
holes and/or voids underground. It is regularly tested and cyanide may be present but in undetectable
amounts. In any event, Mr Morrison says that he explained to the medic that Mr Hill does not work
underground and therefore would not be exposed to this “paste”.

He remembers thinking Mr Hill looked much better and thought there was not much more he could do
given Mr Hill was going to be there overnight under the care of the medics.

Mr Morrison was surprised to find out that Mr Hill was being flown out the next day and was forced to
make some hasty arrangements for his travel.

Was there exposure to a hazardous chemical?

Mr Hill says there was no splash back of the water that was being decanted as there was a suitable position
on the bund (or lip) of the remediation site for release of the wastewater from the pod. He said he also
stayed upwind as a precaution to prevent any inhalation as he unscrewed the top and as the water was
emptied.

In any event, for any exposure to be the cause of the problem there would have to be some toxicity in the
liquid. The liquid was tested and found to contain ammonia in very low amounts. The testing results for the
liquid contained in the pods are in the statement of Sharna Walsh, the occupational hygienist on site. The
results are not indicative of any toxicity.

Conclusion

It follows that if Mr Hill says he was not exposed to the liquid (via contact or inhalation), and the liquid was
tested and deemed to not be capable of causing illness via exposure, it can be reasonably concluded that
his illness was unlikely to be caused by exposure to the liquid.

This can be placed in context with the statements of Ms Thompson and Dr Townsend (consulting Doctor),
who both characterise the symptoms Mr Hill presented as non-specific and likely caused by dehydration,
perhaps exacerbated by lingering effects of COVID. This is supported by Mr Hill’'s own GP who he consulted
a few days later.

6. Events of 12 February

Two patients presented to the clinic on the afternoon of Saturday 12 February. One presented with heat
stress symptoms after working in the heat on a concrete slab on the first shift of his swing. The next patient
presented with a sore throat and was there to request a Rapid Antigen Test (RAT) so that he could safely
get on the bus back to the accommodation.

According to Teagan Emptage, a medical advisor who was working with Mr Ferrara at the time, Mr Ferrara
was quick to conclude that both cases were linked to a toxic event that was happening on site. Ms Emptage
says she was unaware of any toxic event happening on site and says that this conclusion was drawn prior to
a patient assessment having been completed in each case.
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Ms Emptage became alarmed at Mr Ferrara’s behaviour during the afternoon, and specifically his fixation
with oxygen readings and the toxic event he thought was happening on site. In her opinion he was
unnecessarily causing distress to the patients who were (wrongly in her view) being told they had been
exposed to hazardous chemicals. Mr Ferrara’s behaviour progressed to the point where it was
compromising her ability to treat the patients that were presenting to the clinic and she rang Brett Pascoe
to ask for assistance.

Mr Ferrara spoke to Dr Townsend several times during the afternoon. Dr Townsend also grew increasingly
alarmed at the nature of the conversations he was having and finally asked Mr Ferrara if he was alone and
when Mr Ferrara confirmed that Ms Emptage was also present, asked to speak to Ms Emptage. Dr
Townsend was able to confirm his own diagnosis with Ms Emptage that the first patient was suffering from
heat stress and at that point Dr Townsend decided that Mr Ferrara was operating in an unsafe manner and
took steps to have him removed from duty.

Mr Pascoe arrived soon after with a security officer and took Mr Ferrara to his accommodation.

Dr Townsend subsequently recommended that Mr Ferrara undergo a formal psychiatric evaluation prior to
returning to duty.

7. The ‘Cluster’ claim

It follows that if there is no evidence of any of the patients seen by Mr Ferrara falling ill or being injured as
a result of exposure to hazardous chemicals, then there cannot be a cluster of cases caused by a toxic
event.

Mr Ferrara also indicated he believed there had been other recent cases of illness and/or injury caused by
exposure to chemicals. No such cases exist based on a review of the available evidence (see statement of
Teagan Emptage paras 46-51).

8. Use of cyanide at the plant

The use, management, storage and disposal of Cyanide is detailed in the “The Granites Major Hazard
Facility Safety Case MLS8”.

Cyanide is used in the process of extracting gold from the material mined at DBS, 40km away.

This extraction process takes place in what is colloquially known as the “gold room” at the processing plant
at the Granites.

The Granites processing plant has in place a Cyanide Management Plan to ensure that there are systems in
place to manage cyanide and that the site is following applicable laws, regulations, and the International
Cyanide Management code.

Risks associated with cyanide handling and storage are managed in accordance with the Newmont’s Global
Fatality Risk Standards. | note that the operational risk assessment for Cyanide Handling and Storage went
through a process of review as recently as 9 February 2022.

Tailings are placed in the tailings dam, which is close by the processing facility. Tailings are required to be
treated such that the tailings dam is safe for wildlife to drink from.
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No significant breaches of the various processes have been reported at the Granites in recent history,
certainly none that may have caused injuries at the mine 40 km away within the last month.

9. Use of lime at the Granites

Sharyn Thacker explained the use of lime at the Granites in her statement, paragraphs 6-9:

6. There have been no incidents that | am aware of since | started working here of lime
exposure. The lime in use at our processing facility is delivered into a sealed lime silo
and the lime is discharged onto a conveyor belt through an enclosed chute and the
mine material is then placed on top of the lime and fully covers it. | have never seen
nor do | think it is possible that lime or lime dust would ever escape, assuming the
equipment was not faulty or broken.

7. At previous sites | have worked at the lime is placed on top of the mine material
and/or the chute is unsealed so it is possible that lime dust might escape.

8. | have never seen lime dust escape from the process in use at our facility. No incident
where lime or lime dust has escaped has ever been reported to me.

9. This process happens after the rock from the mine is crushed so in any event the lime
would not be present in the rock which might fall from the crusher that is operated
by CSl.

The lime is only added to the process after the ore has completed the crushing process. Mr Boscato, the
worker alleged to have been burned by lime exposure, was working in the crushing plant and not in the
area in and around the lime silo and chute.

While the lime chute shown is not a long distance away from the area that the worker was hosing in, any
possible contamination of lime is excluded by the testing which was done to the groundwater and to the

material in and around the crushing facility. It is also worth noting that the worker was wearing the
appropriate PP the usual control measure adopted when seeking to exclude the possibility of exposure.

10. Conclusion

The medical witnesses provided no support for Mr Ferrara’s assertions.

The testing and analysis done of the fluids and material at Granites and DBS did not suggest any
contamination or toxicity.

There is nothing in the material provided as part of the investigation that suggests any breakdown or defect
in any of the processes that control hazardous chemical substances in use at Newmont Tanami.

This investigation has not revealed any evidence to support the allegations raised by Reece Ferrara.
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STATEMENT OF TEAGAN EMPTAGE

ph: I

10.

11.

My name is Teagan Emptage.

| am a medical advisor employed by Newmont Operations.

My role covers emergency and primary health care, injury management, workers compensation,
occupational health.

I have been working at Newmont Tanami for 12 months full time.

I am a registered paramedic.

| briefly spoke to Reece Ferrara on the phone before | flew out on Friday 4 February as part of a
Musculo-skeletal injury handover.

| flew back in on Friday 11 February and worked with Reece at the DBS clinic on Friday afternoon
and Saturday 12 February.

Reece mentioned several times to me about a patient at DBS that he thought had cyanide
exposure which he had escalated through to management. He thought it was related to a toxic
exposure event on site and that common presentations of heat stress, gastro and cold & flu
were all related. Several times he expressed the opinion that he wouldn’t be coming on site
again as this had happened to him before.

1 assured him that there was no cyanide at DBS and that it was only used in the gold room at
Granites.

He seemed fixated on the oxygen readings he said he had seen in that patient and that he
couldn’t get the oxygen readings to go above 98.

Again | explained to him that there were many reasons for pulse oximeter readings and that |

didn’t feel that the common presentations that he was referring to were linked.





12,

13.

14.

15.

16.

17.

18.

19,

20.

21,

22,

23.

24,

25.

At around 5pm on Saturday afternoon | received a call from a contractor on site that one of the
workers on the “TE2” project was showing signs of heat stress.

The patient (IP1) arrived at the clinic at around 5:15pm.

IP1 was flushed and complained of headache and slight nausea.

| started making my assessment.

IP1 had been working in over 40 degree heat for around four hours. It was his first shift in those
conditions. He had been working on a concrete pad which was too hot to kneel on.

I asked for a urine sample and it read at 1.026 which indicates moderate dehydration.

While | was in the middle of my assessment Reece put on a pulse oximeter. The initial reading
showed 88 and he immediately said it was dangerously low and it was exactly the same as the
patient he had seen two days earlier.

My focus was on getting some fluids into IP1 as that was the main issue. While there was a low
reading from the oximeter it was not dangerously low and could have been explained by the
monitor still calibrating or by the dehydration. After a few seconds the reading had increased
anyway from 88 to around 94 which was normal.

Reece put an oxygen rebreather mask on which gave IP1 100% oxygen and went to make a
phone call to the Doctor.

I took IP1’s blood pressure and heart rate which were normal.

In dehydration patients we like to do an ECG as dehydration can affect the heart rhythmso |
began to set that up.

IP1’'s oxygen reading went to 100 so | took off the oxygen rebreather and set him up with nasal
prongs as that was all that was necessary.

| did the ECG which appeared to show an abnormality.

| went to speak to Reece about this but he was on the phone and | overheard him talking to the

doctor about the toxic event on site.





26.

27.

28,

29.

30.

31.

32.

33.

34.

35.

36.

Usually the reason for an abnormal ECG result like this might be a lack of electrolytes and |
prepared to set up the IV cannula.

As | was doing this | overheard a patient {IP2) come in complaining of a sore throat and
requesting a RAT.

| overheard Reece saying immediately that it was linked to a toxic event on site.

| stopped what | was doing and went out and tried to find out what was going on. IP2 was from
underground and said that he had a sore throat and just wanted a RAT so that he could safely
get on the bus to return to the village.

| gave him a RAT and asked him to complete it and to wait for the result while | went back and
put the IV cannulain for IP1.

While | was doing this Reece had instructed IP2 to take off his clothes and have a shower and
told me that he had taken oxygen readings and that IP2 had low oxygen readings as well and the
two patients were definitely linked. The oxygen readings | was seeing from IP2 were between 94
and up to 97/98 which was normal.

| told him | couldn’t see how an electrician working two or three kms from the entrance to the
mine and a worker from underground could be linked.

Reece then went to call Dr Townsend again.

While he was on the phone IP2 came out of the shower and I clarified with him his symptoms
again. He confirmed his only symptom was a sore throat and he didn’t have headache, nausea or
any other symptoms | could think of that were in common with IP1. By that time the RAT had
come back negative.

| asked him whether he had any other concerns and he said he was worried about the toxic
exposure.

| told him ! didn’t believe that was the case and IP2 seemed relieved by this. | told him he could
get on the bus and return to the village and gave him an extra RAT for the morning and some

throat lozenges. IP2 then left.
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Reece was still on the phone to Dr Townsend. | rang Brett Pascoe, the Safety Superintendent for
the site. | told him | was trying to provide treatment to multiple patients and Reece was
unnecessarily inciting fear and distress in the patients. | asked for assistance as Reece did not
appear to be listening to my clinical reasoning and seemed increasingly distressed himself. Brett
told me he would come down with security.

| then returned to IP1 who appeared to be improving.

Reece came back in and asked where IP2 was and when | told him he had left he seemed upset
by that and said he hadn’t finished with him yet.

| asked him what the doctor had been saying but he wouldn’t be drawn on it. He just kept saying
it must be toxins and that | was not looking at the whole scope of the situation.

Another patient then came in with a splinter which | removed. That was simple and quick.

When | returned Reece was on the phone to the doctor again. The volume was up quite loud and
| could hear the doctor asking Reece if he was alone. Reece told him | was there and the Doctor
asked to speak to me.

Reece left the room and the Doctor asked me whether | had any concerns. | confirmed that | did
and that Reece didn’t appear to be listening to what | was saying. | took the doctor through what
had happened with IP1, including the abnormality on the ECG, and he agreed that it was a heat
stress and asked me to continue my treatement.

Dr Townsend expressed concern for Reece’s mental state as he appeared to be fixated on a toxic
event. Dr Townsend told me had had spoken to Justin Bryce (who is safety officer on site} about
his concerns and | told Dr Townsend that Brett Pascoe was on his way.

Brett and the security officer arrived and talked to Reece in the front room and shortly after that
left together.

Since that time | have reviewed the clinical notes for all of the presentations to the clinics at

Granites and DBS.





47. The only similar presentations | could find was for Findlay Bugdan who presented with heat rash
on his feet and ankles on 19 January which on the surface looked similar to Jacob Boscato who
presented with lower leg blisters on 7 February.

48. However, Mr Bugdan works at DBS while Mr Boscato was at Granites, which are around 40km
apart.

49, | treated Mr Bugdan myself. His condition improved when he bought some new socks and was
given dermaid and pinetarsol to use.

50. In my opinion there is no link between the two cases.

51. | could find no other link between cases in January or February at DBS or Granites.

This statement is true and correct to the best of my knowledge.

Signed: Kg”‘
)

Name: Teagan Emptage

Date: zg}g/zz .





STATEMENT OF DR GRANT TOWNSEND

email: I

1.

My name is Dr Grant Townsend.

| am a Senior Occupational Physician Registrar at OccuMED.

OccuMED provides an advisory service for the medical advisors (medics and nurses) on site at
Newmont. Occupational medicine, among other matters, is concerned with the effect of
workplace hazards on health.

| have been supporting Newmont since 2014.

I am very familiar with Newmont’s operations and have been to site at Tanami in 2018 when |
spent three days there being shown around the DBS mine site and the processing site.

| do recall being contacted by Mr Reece Ferrara on around the 7™ of February 2022 who advised
me that there were several workers that had suffered superficial burns and his working theory
was that the workers had been exposed to water that had been heavily contaminated with lime.
My recollection is that he told me that several workers had been working in knee deep water for
several hours at a time following an accidental water leak that affected some of the lime storage
containers and these were the group (potential cluster) of workers presenting with the burns in
question.

It seemed plausible that if there had been some sort of leak or problem with lime storage and
workers had been exposed to water causing a high enough concentration of lime that there
might be some superficial burns or more likely contact dermatitis (skin irritation) as a result of
that higher than normal, sustained skin exposure.

At that stage | counselled him to remain within his medical boundaries of treating the patients
primarily but that he should pass on his concerns about the possible lime exposure to the
relevant people on site so suitable investigations could be undertake to either support or

disprove this theoretic explanation for the worker’s presentations.





10. | have since reviewed the photo of the blisters, which is shown below.

11.

12.

13.

14.

15.

16.

This photo shows a superficial burn. It is very difficult to say what has caused it when in isolation.
Normally | would take a careful history of the patient to see what he had been doing leading up
to the skin irritation as this would be the primary factor in determining the likely causation and
thus treatment for the worker. For example, has the worker purchased new clothes (dyes
present from the clothing manufacturing process can be present in new clothes particularly from
overseas sources), are they using new detergent to wash their clothes or are they working in a
new area (new occupational exposure, changes in normal work routine/processes)?

| have since been advised that Mr Boscato had been wearing new gum boots and had been
working in those gumboots in hot and humid conditions for two days. | was also then advised
that he had not been exposed to processed water. | am advised that the source of the moisture
in the gum boots was Mr Boscato’s sweat.

Now knowing the history of the patient leading up to the skin irritation, a more likely
explanation was that the new gum boots combined with heavy sweating might be the source of
the skin irritation and | would recommend that those gum boots not be used by that worker
again until testing for allergies can be undertaken.

The second time | recall having an interaction with Reece was concerning Mr Hill on or around
the 10%" of February.

| can recall Reece contacting me and describing symptoms including low oxygen saturation

readings (from a pulse oximeter) with associated nausea and diarrhoea.
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These symptoms are what | would describe as non-specific meaning they could arise from many
differential diagnoses and again an understanding of the patient’s history leading up to the
symptomatic presentation is critical in order to accurately determine their most likely medical
diagnosis.

Reece advised me that his primary diagnosis for the worker’s presentation was an acute cyanide
exposure which | found extremely unlikely when | learned that the patient’s occupation was an
underground electrician. To the best of my knowledge of the Tanami mine site the only possible
sources of cyanide are within the site’s gold room which not only a significant distance away
from the underground mine but it is a heavily controlled and regulated chemical given its highly
hazardous nature making the likelihood of this worker being a true exposure to cyanide
extremely unlikely.

Also, from a pathophysiological response to an acute cyanide exposure the worker would likely
be far more unwell with a critically unwell presentation rather than the reported mild, non-
specific symptoms Reece reported to me. Both from a medical as well as an occupational
perspective, an acute accidental cyanide exposure with this history seemed nearly impossible on
the balance of probabilities.

| had several conversations with Reece during the afternoon.

Reece seemed very concerned about the low oxygen reading despite the worker’s remaining
medical observations (BP, pulse rate, respiration rate, etc.) all being within normal limits raising
the possibility that the detected lower than normal oxygen saturations were a false positive?
The lower-than-normal oxygen level needs to be taken in context as many factors can explain its
result especially in an otherwise well patient with only minor symptoms. My recollection was
that the worker’s remaining clinical examination was normal and it was likely either an error in
assessment or the low oxygen readings were due to dehydration as it can cause a shutting down

of the smaller peripheral blood vessels due to intra-vascular depletion.
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Reece held the view that the oxygen reading should have been at 100% which is even a perfectly
normal and healthy individual is often not observed as a small component of the blood usually
remains deoxygenated.

There is no logical or medical support for the view that the oxygen reading needs to get to 100%
as normal for a non-smoker is typically any reading over 98% and | advised Reece of that several
times but he was adamant in his belief that this result was necessary for the health of the
patient. Forcing a patient’s oxygen levels to artificially high levels can actually potentially cause
harm to the individual by triggering the release of oxygen free radicals, which is why in most
clinical cases levels around 97-98% is the upper level usually targeted for patient care given
there are limited health benefits (and even risks) of levels over 98%.

| don’t recall advising Reece that he should monitor the patient overnight. However, | can say
that usually | would take a cautious approach if the medic advised me, they were really worried
about a patient as | am relying on the medic to give me accurate medical information over the
phone. Often, | will take the specific medic’s opinion and concerns on board when
recommending management or treatment, given they are ultimately responsible for the patient
and they are physically present with them. Reece recommended this course of action to monitor
the worker overnight and at the time had limited ability to overrule his clinical assessment of the
worker.

The other feature issue relevant to this case was that later that day | received the emailed
medical consultation form from Reece in which he had recorded that the worker had previously
recovered from Covid-19 infection several months prior. | was not told this relevant past medical
history at the time of my phone consultation with Reece and this alone could have explained the
worker’s asymptomatic lower than normal oxygen saturations levels.

Currently the full pathophysiological effects of unvaccinated CV-19 cases are still coming to light
but given the pathogen can cause vascular and clotting issues the current theory is that even

after symptomatic recovery from CV-19 the disease process can cause damage to the vascular
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system as there are multiple case studies of post CV-19 infection patients suffering from lower-
than-normal oxygen saturations.

While it is not presently known how Covid causes these observed vascular issues it is possible
that these individuals could suffer magnified effects when dehydrated compared to previously
uninfected workers.

The third interaction | can recall having with Reece was on the 12t of February 2022 when |
received several calls from Reece during the course of the afternoon.

| recall Reece insisting that there was another case of cyanide poisoning in one of the workers
which again | found this report extremely implausible as the worker in question was only
presenting to him with very minor and non-specific symptoms including headache and nausea.
There are multiple other differential diagnoses to explain that worker’s presentation | would
consider first without significant supportive evidence otherwise.

| recall asking him during one of the conversations “could you at least consider that it might be
something else other than cyanide?” Reece’s response was a flat out “No” as he was certain this
was the only possible explanation for the worker’s presentation. It was at this point in time |
became concerned about Reece’s mental state as this suggested to me that he could be
suffering from a form of paranoia as he was totally unwilling to even consider far more likely and
probable diagnoses for this worker.

| then called Mr Justin Bryce. Reece’s manager due to the nature of the phone conversations |
was having with Reece as | expressed my medical concerns about Reece’s state of mind.

After my first phone call with Justin, Reece again contacted me insisting we needed to look into
a potential cyanide poisoning cause for the worker and he expressed concerns that the company
could be covering up the exposures to the workers onsite. This was, in my medical opinion,
consistent with an acute paranoid episode as | could see no logic reason how a medic could be
making these conclusions given the lack of any supporting evidence of his alleged claims at the

mine site.
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It was at this point in time | was certain that Reece was unwell and | contacted Justin again for a
second time authorising him to relieve Reece from all work duties on the grounds he was
medically unwell from a mental health perspective in my clinical opinion.

A final phone call was received from Reece and | asked him whether he was alone and he told
me that Teagan was with him. | asked to speak to Teagan and the phone was passed to Teagan.
Teagan confirmed that she thought the patient was only suffering from typical dehydration
following unaccustomed work in 40-degree Celsius heat and had no reasoning to suspect he was
exposed to cyanide in any form. Teagan appeared guarded on the phone call which | suspect was
because of Reece’s close proximity as her was answering my questions with only single words of
yes or no.

The subsequent conversation with Teagan supported my medical concerns that Reece appeared
to be suffering from a mental health issue that was impairing his judgement putting both himself
and his patients at risk given he was clearly ignoring far more logical and common place causes
for the worker’s presentation.

My view was that Reece was a danger to patient care as he appeared to me to have a view that
there was a toxic event happening without any plausible reason for that belief.

He seemed so fixated that | was worried he may misdiagnose a worker presenting with an
unrelated but serious illness which could then have serious consequences E.g. Acute
appendicitis.

This was the first instance where | have had to medically relieve a medic or nurse from a remote
mine site over the phone without performing a standard, in rooms medical assessment but | was
so clinically concerned | felt | had not viable alternative in this case.

| understand that Reece was then escorted from the medical room back to his accommodation.
My recommendation was that he be flown home and undergo a formal psychiatric evaluation.

| do not recall ever being consulted about a hazardous chemical leak or exposure leading to

illness, injury or a cluster of illnesses or injuries in my time supporting Newmont.





This statement is true and correct to the best of my knowledge.

Signed:

Name: Dr Grant Townsend

Date: 07/038/22
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FOREWORD

The Australian Government Investigation Standards (AGIS)

have been revised through a working group commissioned by
the Heads of Commonwealth Operational Law Enforcement
Agencies (HOCOLEA) and chaired by the Australian Federal
Police. In developing the revised AGIS, the working group
decided to expand the breadth of its consultation to also include
agencies not within HOCOLEA.

— The AGIS is a cornerstone of the Australian Government's
b fraud control policy and is the minimum standard for agencies’
. conducting investigations relating to the programs and

legislation they administer. The AGIS is mandatory for all
agencies required to comply with the Financial Management
and Accountability Act 1997.

The new AGIS recognises the diverse context within which Australian Government
agencies operate and the more prominent role non criminal sanctions play in investigative
responses. The concepts defined in AGIS are designed to allow agencies (both large and
small) to apply them to their own operations and to maintain a minimum quality standard
within investigations.

The revision of AGIS has focussed on developing a more concise document, which provides
a basis for more measurable and achievable standards. In issuing these revised standards,
HOCOLEA believe that their implementation will provide a benchmark for investigative
practices as well as supporting quality reviews and improvements across Australian
Government agencies.

| would like to recognise all departments and agencies for their contribution to the process,
in particular, the members of the AGIS Working Group.

T.W. Negus APM
Commissioner
Australian Federal Police
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1. OPERATING FRAMEWORK

INTRODUCTION

The Australian Government Investigations
Standards (AGIS) establish the minimum
standards for Australian Government agencies
(agencies) conducting investigations. Where
the AGIS are in conflict with law, the legislative
requirement will prevail. AGIS applies to all
stages of an investigation.

An investigation is a process of seeking
information relevant to an alleged, apparent or
potential breach of the law, involving possible
judicial proceedings. The primary purpose

of an investigation is to gather admissible
evidence for any subsequent action, whether
under criminal, civil penalty, civil, disciplinary or
administrative sanctions. Investigations can also
result in prevention and/or disruption action.

The term investigation can also include
intelligence processes which directly support

the gathering of admissible evidence.

This section outlines recommended minimum
standards for the following:

e investigation policy and performance
measurement

e prosecution policy of the Commonwealth
e access to legislation

e investigator qualifications

e agency relationships

e foreign and international inquiries

e ethical standards, and

e media considerations.

Australian Government Investigations Standards

STANDARDS

Whilst conducting an investigation,
agencies should comply with the following
minimum standards.

1.1 Investigation policy

The agency is to have clear written policy in
regard to its investigative function. The policy
should include:

* a statement regarding the agency'’s
objectives in carrying out its investigation
functions and use of sanctions

e a clear definition of activities applicable to
the agency to which the AGIS apply. This
should include a description of compliance
activities that are not generally considered
investigations by the agency

e astatement regarding the agency's
responsibility to manage matters that are
considered minor or routine, and

e astatement regarding the agency's
responsibility to refer criminal matters to
the Australian Federal Police (AFP). This
should include consideration of joint agency
investigation teams, where appropriate.

1.2  Performance measures

Performance measures should be created
in order to monitor the investigations and
sanctions undertaken by the agency. Major
performance measures may include:

e Brief quality (criminal). A yearly satisfaction
survey from Commonwealth Director of
Public Prosecutions (CDPP) in regard to the
quality of the briefs of evidence submitted
by the agency.

e Brief quality (non-criminal). Outcome reports
from Australian Government Solicitors (AGS)
or relevant prosecuting authority.

e Brief quality (criminal and non-criminal). The
number and type of judicial comment, both
favourable and unfavourable, received about
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the conduct of investigations by the agency
(published and unpublished).

e Compliance with AGIS standards. Outcomes
from any quality assurance reviews
conducted in accordance with AGIS.

e Ffficiency and Effectiveness. Comparisons
and analyses of:

— the number and type of investigations
— sanctions across financial year periods, or

— agencies performance indicators.

1.3 Commonwealth policy standards

Agencies should have regard to
the requirements of the following
Commonwealth policies:

e Prosecution Policy of the Commonwealth
e The Legal Services Directions 2005

e The Commonwealth Fraud Control
Guidelines, and

e Protective Security Policy Framework.

1.4  Legal framework

Agencies are to have access to up-to-date
versions of all relevant laws and
Ministerial Directives.

1.5 Investigator qualifications

The minimum level of training or qualification
recommended for investigations staff are:

e Certificate IV in Government (Investigation),
or its equivalent, as set out in the Public
Services Training Package (PSP04).

This qualification should be obtained
before an officer is primarily engaged
as an investigator; otherwise the officer
should be under the supervision of a
qualified investigator.

e Diploma of Government (Investigation), or
equivalent, as set out in the Public Services
Training Package (PSP04) for staff primarily
engaged in the coordination and supervision
of investigations.

Australian Government Investigations Standards

Agencies must ensure that employees who
are primarily engaged in intelligence collection
possess or attain relevant qualifications or
training to effectively carry out their duties.

1.6  Agency relationships

Agencies should have written procedures
regarding liaison with other agencies. These
procedures should be available to other
agencies and should include:

e requirements for contact between agencies
to be recorded appropriately, and

e requirements for all interagency
correspondence to comply with relevant
Australian Government and agency
standards, particularly in relation to physical
security and security classification.

Agencies may choose to develop Memoranda
of Understanding (MoU), Service
Agreements or investigation-specific Joint
Agency Agreements.

1.7 Information sharing

Sharing information is to be done accordance
with the Privacy Act 1988 and any secrecy
provisions within legislation that may govern
information sharing.

Agencies should have documented procedures
for responding to requests for information from
other agencies including:

e the type and nature of information held by
the agency

e a standard request form which should be
completed by requesting agencies and
electronic submission should be facilitated

e a standard format for responses to a
request for information should be used.
This response should inform the recipient
agency of any legislative provisions
governing the further use and disclosure of
that information

e record keeping relating to the information
released, and
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e \Where appropriate a single point of contact
should be nominated by each agency.

1.8 International inquiries and
foreign evidence

1.8.1 Outgoing requests to foreign law
enforcement agencies for information
and evidence

Agencies should have written procedures for
making outgoing requests for information
from foreign agencies. Outgoing requests for
information can be made on an informal basis
and on a formal basis through the mutual
assistance regime. The decision to seek
information on an informal or formal basis will
depend on the type of information sought.

As a general rule, information required for an
investigation that does not involve the use of
compulsory powers, such as the issue of a
subpoena or search warrant, can be obtained
on an informal basis. Where the use of a
compulsory power is required to obtain the
material or the assistance, or where evidence
is sought in a form that is admissible under the
Foreign Evidence Act 1994, a request will need
to be prepared and submitted under the formal
mutual assistance regime.

Written procedures should include:

e procedures for making informal requests to
Interpol through the National Central Bureau
operated by the AFP and

e procedures for making formal requests
under the mutual assistance regime
though the International Crime Cooperation
Central Authority in the Attorney-General'’s
Department (AGD).

1.8.2 Incoming requests from foreign law
enforcement agencies for information
and evidence

Agencies should have written procedures for
responding to incoming requests from foreign
agencies. This should include:

e procedures for determining whether the
information can be provided and whether
it can be provided on an informal basis or a
formal basis

Australian Government Investigations Standards

e procedure for liaising with AGD in regards
to formal requests from foreign countries
under the mutual assistance regime

e Australian government policy in regard
to providing information to foreign
agencies where the death penalty may be
involved, and

e all communications with Interpol must
be through the National Central Bureau
operated by the AFP

1.9 Ethical conduct

Agencies must conduct investigations in
accordance with the following:

e Australian Public Service (APS) Values, and
e APS Code of Conduct.

Agencies are required to have a procedure
governing the manner in which complaints
concerning the conduct of its investigations are
handled. These procedures should ensure that
complaints are handled in a timely, appropriate
and comprehensive manner.

1.10 Media

Agencies are to have written procedures
regarding liaison with the media and the release
of media statements in regard to investigations.
These procedures should include reference to
the following:

* media management strategies being
considered within investigation plans

e during an investigation, if media interest
is foreseen, the agency media area or
spokesperson should be briefed on the
circumstances of the investigation

e the briefing material should be provided
by the officer in charge of the investigation
(or delegate) and should indicate what
information can be provided to the media

e only the media spokesperson should have
contact with the media. Other staff of the
agency should not provide information to
the media unless authorised by the senior
executive management or the media area
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e the information released to the media
should not:

— prejudice a person’s right to a fair hearing
or the legal process

— impinge upon the privacy or safety of
others involved in the investigation

— prejudice any actions taken or future
actions of the agency or other agencies.

e with regard to multi-agency operations, a
common approach to the media needs to
be agreed between agencies prior to any
publicity and ministerial correspondence.
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2. IDENTIFICATION OF BREACHES AND

CASE SELECTION

INTRODUCTION

The AGIS establishes the recommended
minimum standards for agencies in receiving
and evaluating referrals or conduct identified
as allegedly, apparently or potentially breaching
the law.

Alleged, apparent or potential breaches of the
law can be identified from a variety of sources
including, but not restricted to:

e members of the public
e agency intelligence activities

e staff of Australian Government or State/
Territory agencies

e State/Territory police services

e internal or external audit or review processes
e internal fraud control mechanisms

e government or ministerial referrals, or

® overseas governments or agencies.

STANDARDS

Agencies should comply with the following
minimum standards.

2.1 Receiving and recording alleged,
apparent or potential Breaches

Agencies where appropriate should have an
email address, phone number, fax number
or online system for receiving information
or referrals from the public. These should be
published on the agency’s website.

Agencies must have an electronic system for
recording the receipt of referrals or conduct
identified as allegedly, apparently or potentially
breaching the law. Agencies should have a
written procedure covering the receipt of
referrals or conduct identified as allegedly,
apparently or potentially breaching the law. The
procedure should include how the matter is to
be recorded within the agency including:

Australian Government Investigations Standards

e |evel of access and confidentiality

e who is responsible for its evaluation
and assessment

e timeframes for evaluation and assessment

e who should be notified when the matter is
received by the agency and when and how
this notification should occur

* the need to maintain appropriate
confidentiality unless disclosure is required
as part of the consideration and investigation
of the matter, and

e the process for dealing with, encouraging
and supporting information regarding
alleged, apparent or potential breaches
which come from within the agency.

A template should be included in the procedure
which covers the receipt and recording of
referrals or conduct identified as allegedly,
apparently or potentially breaching the law.

2.2 Evaluation of referrals or conduct
identified as allegedly, apparently or
potentially breaching the law

Agencies are to have a written procedure
covering the initial evaluation and actioning
of each matter that has been received or
identified. This procedure must include:

e the position(s) within the agency responsible
for making the initial evaluation

e time frames for initial evaluation of matters,
including describing matters that require an
immediate decision and/or response
(Agencies need to be mindful of the
difficulties caused when matters are not
dealt with or referred promptly. These can
include loss of evidence, further damage
caused by the continuation of the offence
and an increased chance of an unsuccessful
outcome.)

e the processes for dealing with referrals or
conduct identified as allegedly, apparently
or potentially breaching the law requiring an
immediate decision and/or response
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processes for maximising the attainment of
accessible relevant information from within

the agency - where the collection would not
jeopardise any investigation

there should be a template for the evaluation
which includes:

— summary of the matter including the
information reviewed, including an
incident type, whether the matter
has previously been identified by the
agency and, if relevant, financial value of
the matter

— political or public sensitivities
— agency investigative and overall priorities
— legislative requirements

— risks associated with not undertaking
an investigation, such as continuation
of offences, effect on agency programs
and reputation

— experience of similar cases or case law
— the effect of any other relevant advice

— where an investigation relates to a
‘security incident’, advice should be
immediately sought from the AFR and a
report should be forwarded to Australian
Security Intelligence Organisation
(ASIO), in accordance with the Protective
Security Policy Framework

— whether an investigation by the agency
would be a conflict of interest if
undertaken by the agency itself

— options and recommendations, including:

o possible criminal, civil penalty,
civil disciplinary and administrative
sanctions (or a combination of
these sanctions)

o no further action on all or some of
the issues

o referring the matter to an investigation
unit within the agency for investigation

o seeking further advice from the AFP
relevant legal/law enforcement bodies
or external counsel
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o if the matter has been identified by
a nominated senior person within
the agency as a matter of particular
seriousness, complexity or sensitivity,
and where CDPP resources and
priorities permit, further advice may be
sought from CDPP

o referral to the responsible State or
Territory police service for investigation
if the matter involves offences under
State and Territory law

o matters of a politically sensitive nature,
deemed appropriate for referral to the
AFP should be referred in accordance
with the AFP’s referral guidelines.

2.3 Accepting matters for investigation

The agency should appoint positions
responsible for making decisions regarding the
evaluation and acceptance of investigations.

It is recommended that these positions are

at the SES level, where responsibility can be
delegated to other employees.

Agencies may form a committee to inform and
oversight the decisions and recommendations
following the initial evaluation process.

Agencies that receive referrals or identify
conduct as allegedly, apparently or potentially
breaching the law requiring immediate actions,
may form committees to oversight decision
making regarding the responses taken.

It is not necessary for employees to hold the
AGIS minimum training requirements for the
decision-making responsibilities outlined in
this section.

Decisions following the evaluation process
must comply with the following principles for
selecting cases, specifically:

e administer and enforce legislation in a
coherent, consistent and objective manner

e operate as transparently as possible so as
to be accountable to the Government and
the public

e take appropriate action against offenders and
contraveners, and
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e operate efficiently, effectively and ethically
within its resources.

2.4 Referral of matters to the AFP

If a matter is considered by the agency as a
serious crime or complex criminal investigation
it must be referred to the AFP in accordance
with the AFP referral process published on the
website www.afp.gov.au, except where:

e the agency has the capacity and the
appropriate skills and resources needed
to investigate serious crimes or conduct
complex criminal investigations and
meet the requirements of the CDPP in
gathering evidence and preparing briefs of
evidence, or

e where the issue involves alleged breaches of
the Commonwealth Electoral Act 1918.

The existence of any one of the following
factors is an indication that the matter is a
serious crime.

A serious crime is a crime:

e which involved a significant degree of
criminality on the part of the offender

e the Commonwealth or the community
expects will be dealt with by prosecution
which is conducted in public before a court
and usually carries the risk of imprisonment

e produced significant real or potential harm to
Commonwealth or the community, or

e s of such a nature or magnitude prosecution
is required to deter potential offenders.

A significant degree of criminality can be
evidenced by the crime involving certain
factors, including and not limited to:

e criminal behaviour by corrupt
Commonwealth officers

e bribing of Commonwealth officers
¢ links to international, entities or actions.

e multiple offenders acting together in an
organised way to perpetrate the crime
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e the use of false names or false
documents, or

e the repeated commission of deliberate
offences over a number of years.

A significant harm to the community can
be evidenced by the crime involving certain
factors, including but not limited to:

e the threatening of the integrity of the
Commonwealth, Commonwealth officers or
important Government institutions

e impact on the economy, resources, assets,
environment or well being of Australia
or Australians

e significant or potentially significant monetary
or property loss to the Commonwealth, or

e bribery, corruption or attempted bribery or
corruption of a Commonwealth employee or
contractor to a Commonwealth agency

The existence of any one of the following
factors is an indication that the matter is a
complex investigation:

e a serious breach of trust by a
Commonwealth employee or contractor of a
Commonwealth agency

e use of sophisticated techniques or
technology to avoid detection where
investigation of the matter requires
specialised skills and technology

e elements of a criminal conspiracy

e known or suspected criminal activity against
more than one Commonwealth agency

e Qactivities which could affect wider aspects of
Commonwealth law enforcement (e.g. illegal
immigration, money laundering)

e the possibility of action being taken under
the Proceeds of Crime Act 2002, or

e conflicts of interest and/or politically
sensitive matters.
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2.5 Referral to Australian Commission for
Law Enforcement Integrity (ACLEI)

Where an agency that is subject to the Law
Enforcement Integrity Commissioner ACT 2006
has an obligation to notify a corruption issue

to ACLEI it must do so in accordance with

this legislation.

2.6 Intelligence

Where relevant, agencies should have

a policy outlining the use of intelligence

in identifying conduct which allegedly,
apparently or potentially breaches the law. This
should include:

e electronically recording matters in a manner
that facilitates the identification of trends,
risks or convergences that can be readily
retrieved and linked to new information

e a process for creating and disseminating
intelligence reports to other agencies where
appropriate. A standard Intelligence Report
template should be developed by each
agency, and

e establishing a single point of contact for
receiving and disseminating intelligence.
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3. INVESTIGATION MANAGEMENT

INTRODUCTION

The AGIS establishes the minimum standards
for the effective and efficient management of
investigations. The recommended minimum
standards should ensure that agencies can
withstand scrutiny of their investigative
processes, which can occur through court
process, by the media, by the public and

by Government.

STANDARDS

3.1 Investigation management

Agencies must employ investigation
management procedures which are based on
project management principles of managing
resources, processes, work to be undertaken,
time and outcomes.

Agencies should have an electronic
investigation management system available
and provide training in its use. An investigation
management system should include the
ability to:

e record investigation plans, investigation
activity and management of tasks

e assist in exhibit management, and

e facilitate the preparation of briefs
of evidence.

Agencies are to incorporate the
following concepts into investigation
management procedures.

3.2 Investigation commencement

Agencies must ensure that any instructions,
comments, observations or views relating to
decisions or actions resulting in an investigation
being accepted by the agency, in accordance
with Chapter 2, are communicated to the
assigned investigations team.

This would include detailing the intended
scope of the investigation, expected outcomes,
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available resources, reporting arrangements and
relevant stakeholders.

All relevant documentation should be provided
to the investigations team in a timely manner.

3.3 Planning phase

Each investigation should commence with an
overall planning process and where possible
result in a written investigation plan. This plan
should be referred to and updated during

the investigation.

Agencies which are required to commence
investigations in urgent circumstances may do
so without a written plan, however planning
considerations during the course of the
investigation should be appropriately recorded
in accordance with the requirements of

this section.

The planning process should
(where appropriate):

e outline objectives of the investigation,
potential contraventions or conduct to be
investigated, scope of investigation, possible
outcomes from investigation

e identify and manage risks

e consider options for resolution and
whether urgent injunctive proceedings or
preventative actions are required

e identify elements of offence(s) or
civil contraventions

e identify possible inquiries, sources and
methods to be utilised to obtain relevant
information and/or evidence as appropriate

e identify available and/or required resources

e outline work phases, timelines and
milestones, and

e establish the structure of the investigation
team including reporting lines,
communication tools, identify need for
specialist assistance from internal or
external experts (IT, accountants, lawyers,
subject matter experts etc.).
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Agencies should have a standard investigations
plan template.

3.4 Risk management

Agencies should ensure risk management is
incorporated in decision making throughout an
investigation This is particularly important in the
following areas:

e initial evaluation (Chapter 2)
e investigation/ project planning
e critical decisions, and

e activity involving occupational health and
safety risk.

Risk management procedures must
comply with Australian and New Zealand
Risk Management Standard (AS/NZ ISO
31000:2009).

3.5 Implementation phase

During the investigation it is necessary to
ensure that all work is conducted in accordance
with the governance and practices defined in
Chapters 1 and 4 and the investigations plan
defined above.

The following practices should be employed
during an investigation.

3.5.1 Activity recording

It is essential that the recording of activity

in relation to an investigation (interviews,
contact with witnesses, meetings, preparation
of briefing papers, obtaining documents,

use of compulsory powers, decisions, etc.)
occurs during the investigation. Activity during
investigations should be recorded electronically
or in written form on a suitable investigations
management system using case notes,
chronologies or running sheets.

All exhibits should be managed in accordance
with details set out in Chapter 4 of
these guidelines.

3.5.2 Situation reporting

The progress of an investigation should be
reported to relevant people within the agency
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on a regular basis. The reporting process should
be considered and defined at the investigation
planning phase. These progress reports should
include progress achieved, deviations from
initial plans, problems/risks and future actions.

3.5.3 Supervisors review of investigations

Supervisors should review investigations at
appropriate intervals to ensure adherence with
the AGIS and investigation plans.

3.5.4 File and information management

All documents and information must be kept
and filed according to agency procedures. Files
and electronic cases must be maintained and
stored in accordance with agency procedures,
the Archives Act 1983 and the Protective
Security Policy Framework.

Only personnel with the appropriate level of
security clearance and demonstrated need to
know should have access to investigation files.

Separate files should be raised for
each investigation.

3.5.5 Critical decisions

Critical decisions are those decisions made
during the course of an investigation that

lead to a significant change of direction in

the investigation, resources involved in the
investigation or any decision that may impact on
the investigation achieving the stated outcomes
for the investigation. These decisions can arise
as a result of external developments, evidence
that has or has not been obtained or change

of strategy.

All critical decisions made during an
investigation should be made by an appropriate
officer and documented on the investigation
file or electronic system. This documentation
should include:

e the decision itself including the reason for
the decision, person making the decision
and the date of the decision

e information relied on to make the
decision, and

e any expected or potential significant impact
of the decision.
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3.5.6 Operational orders or tactical plans

Agencies must prepare a tactical plan prior to
any significant operational activity including
the execution of search warrants or arrests
to ensure safety of all persons involved and
achievement of objectives.

Agencies which undertake these activities
should have a standard template for
this purpose.

3.6 Investigation closure

Investigations can have a number of outcomes,
including taking no further action, the
preparation of a brief of evidence or disruption/
preventative activities.

Where a brief of evidence is required the
following standards should be met.

3.6.1 Brief preparation

A brief of evidence should be prepared to a
standard that will maximise the possibility
of success in criminal, civil penalty, civil,
administrative or disciplinary proceedings.

It is acknowledged that variations exist between
jurisdictions as to the requirements for the
preparation, presentation and/or submission of
briefs of evidence. The following standards are
a generic guide to the preparation of briefs of
evidence irrespective of jurisdiction.

All briefs of evidence must comply with
the following:

e applicable laws of evidence

e rules of court applicable to the jurisdiction
where litigation takes place

e Prosecution Policy of the Commonwealth
e CDPP Guidelines on Brief Preparation
e [egal Services Directions 2005

e Guidelines on Disclosure to CDPP by
Investigative Agencies, and

e applicable disclosure requirements in
the jurisdiction.

The investigator must ensure that a brief
of evidence is well organised to assist

Australian Government Investigations Standards

the prosecution. It is necessary that the
investigation plan is used to identify and collect
this evidence.

Agencies should have a written procedure
relevant to preparation of briefs of evidence.
The procedure should include:

e responsibility for preparing the brief of
evidence, and

* review and authorisation process for
submission of the completed brief
of evidence to the CDPP or external
counsel, including:

— evidence assessment to ensure the
brief contains sufficient evidence
to substantiate the offence or civil
contravention provisions, and

— completion of a brief checklist to ensure
the brief is of a high standard.

3.6.2 Finalising investigations

Agencies are to have written procedures
relating to finalising the investigation following
legal proceedings, disruption or prevention
actions or decision to take no further action.
This procedure should include:

e recording investigation results, including:

— outcomes from criminal, civil
penalty, civil, administrative or
disciplinary proceedings

— summary of advice from CDPP or
relevant legal counsel that criminal, civil
penalty, civil, administrative or disciplinary
proceedings should not commence

— decision and reasons for not submitting
a brief of evidence to CDPP or pursing
criminal, civil penalty, civil, administrative
or disciplinary sanctions, and

— any subsequent action taken by the
agency following CDPP decision not
to prosecute.

e procedure, where appropriate and lawful, for
advising the complainant(s) of the outcome
of an investigation
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e procedure for return or disposal of all
property and exhibits obtained during
the investigation

e procedure for preparation of an investigation
closure report or formal debriefing to
critically analyse the investigation and
provide a basis for improving systems,
procedures and methodology

e a standard template should be used for this
report/debrief and include:

— analysis of results achieved
against objectives

— lessons learnt (positive and negative)
including training, legal, and resourcing or
methodology issues, and

— appropriate follow up actions.

3.7 Quality assurance reviews of
investigations

The purpose of a Quality Assurance Review
(QAR) is to establish whether the investigation
was conducted in a way that complied

with AGIS.

A QAR should be conducted in close
cooperation with the agency that conducted
the investigation.
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A QAR should be done following a request by
the agency responsible for the investigation
or as requested by the Attorney General's
Department, in the following manner:

e The AFP is responsible for conducting QARs
of criminal investigations.

e QARs relating to non-criminal investigation
can be conducted by another agency with
the necessary skills and capacity.

e Where a QAR considers issues that are
relevant to the CDPP or external counsel,
such as the adequacy of the preparation of a
brief, the agency conducting the QAR should
consult with prosecuting authority.

e Agencies should be given an opportunity
to comment on the draft QAR report. The
agency's comments will be incorporated into
the final report.

e Finalised QAR reports should be sent
to the CEO of the relevant agency or
delegated position.

e Results of the QAR process, together with
an analysis of best practice and deficiencies
identified, should be provided to the
Australian Institute of Criminology (AIC).

AUGUST 2011





4. INVESTIGATION PRACTICES

INTRODUCTION e The investigator taking the statement should
apply the rules concerning admissibility of
evidence pursuant to the Evidence Act 1995
or other laws relevant to the jurisdiction in
which the matter may proceed to court. If
the investigator is uncertain regarding the
admissibility of information it should be
included and highlighted for attention of

Whilst undertaking an investigation, it is
important to obtain and record the best
evidence available to maximise the possibility
of a successful outcome for the investigation.
All evidence collected must be reliable and
relevant to the aims of the investigation.

The AGIS establishes the recommended CDPP or prosecuting agency.

minimum standards in regard to: e A parent/guardian or a responsible adult

e procedures and methodologies for must be present during an interview of
obtaining, recording and storing relevant and persons under 18 years of age. The parent/
admissible evidence, and guardian should co-sign any statement or

_ _ affidavit obtained.
e the exercise of legislated powers and

authority in the conduct of investigations. * Witnesses who have a limited
understanding of English should be offered
The powers and procedures of investigators the services of an accredited interpreter.
in each agency may differ considerably. This The witness statement or affidavit should
section is concerned with those practices that be prepared in the language spoken by the
should be generic to all agencies. witness. A copy of this statement should
then be translated into English.
STANDARDS ¢ \Where a witness wishes to change part of
his/her statement or affidavit after signing,
Agencies should comply with the following or wishes to add further information, a
recommended minimum standards. supplementary statement/affidavit must
be prepared. The original document must
4.1  Witnesses be retained and included in the brief
of evidence.
4.1.1. Obtaining information
Obtaining information from witnesses 4.1.2 Content of witness statements/affidavit
should be conducted in accordance with the A witness statement/affidavit is an account
following principles. of the events that have occurred. The format

of a witness statement/affidavit should be
consistent throughout the agency and should
comply with the applicable requirements of the
jurisdiction where any court proceedings will

e \Witnesses or potential witnesses should
be identified and prioritised during the
investigation planning.

e \Witnesses should be interviewed as soon occur. Witness statements/affidavits should
as is appropriate in accordance with the contain the following:
investigations plan to ensure the best recall e Date The statement must be dated. The
of events. date under the signature on the last page
* A witness statement or affidavit should is the date the statement is signed by
be obtained and signed at the time of the witness.

the interview or as soon as possible after
the interview. Witness statements or
affidavits should include all relevant and e Personal Details of Witness: The personal
exculpatory information. details of a witness should be provided

e Heading: "Statement in the matter of ..."
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to comply with the requirements of the
jurisdiction where any court proceeding
will occur.

Format: If practicable a witness statement/
affidavit should be typed. Each paragraph
should be numbered.

Jurat or declaration: A witness statement or
affidavit must include a jurat or declaration
which is required by the jurisdiction where
court proceeding is likely to occur.

Body: Include all relevant observations and
conversations relevant to the elements of
the offence being investigated.

Conversations: Relevant conversations
should be recorded in the first person, i.e.

“| said... He said ..."” If a witness is unable
to recall the exact conversation, the phrase
“Words to the effect” or “l can't recall the
exact words however...” may be utilised
prior to setting out the witness's recollection
of the conversation in the first person.

Exhibits: Where relevant, a witness
statement/affidavit must fully describe
physical exhibits and ensure that all handling
of these is fully described to ensure
evidence continuity is presented.

Signature of the person making the
statement: Signing of a witness statement/
affidavit must be done in accordance with
the requirements of the jurisdiction where
any court proceeding is likely to occur.

Witness to the Signature: The signing

of the statement/affidavit by the person
making it should be witnessed by another
person. This person should also sign the
statement/ affidavit.

Statements/affidavits of investigators
should be prepared in accordance with the
above principles. Content of investigator
statements must also include all relevant
information including interaction with
suspects, handling of exhibits, participation
on search warrants and any other
information relevant to the elements of the
offence or civil contravention.
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4.1.3 Expert witnesses

It may be necessary at times during an
investigation to use an independent expert
witness. The selection of an expert should be
made following consideration of the person’s

standing, qualifications, capabilities and relevant
experience. The following should be considered
when using expert witnesses:

4.2

It is important that expert witnesses are
quarantined from the investigation to ensure
that their expert opinion is impartial.

If experts are to examine material that has
a security classification, consideration of
requiring a non-disclosure agreement prior
to commencing work on the investigation
should be given.

The expert witness' statement/affidavit
should provide a full list of their formal
qualifications and a summary of their
relevant experience.

Any relevant legal advice obtained regarding
using an expert should be recorded.

Court practice notes or case law relating to
expert witnesses.

Formal interview

Record of interviews with suspected offenders
or contraveners must be conducted in
accordance with the following:

Investigators conducting a record of
interview must have satisfied the AGIS
minimum training requirements.

Part 1C of the Crimes Act 1914 or relevant
legislative requirement.

An interview guide including all legislative
requirements should be used.

An interview plan should be prepared, where
possible, before any suspect interview.

The plan should cover the elements of the
offence/s or civil contravention and any
anticipated or known defences.
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4.3 Search warrants

All activity relating to search warrants must
be conducted:

® in accordance with the legislation under
which the warrant was obtained, and

e in consultation with the CDPP Search
Warrant Manual.

4.4 Coercive powers

Agencies must have a written procedure
for using any coercive powers during
investigations. This procedure should address:

e consideration of alternative methods to
obtain required information

e authorisation procedure

e the possibility of seeking advice from the
CDPP or Australian Government Solicitor
(AGS) prior to exercising coercive powers.
This will be relevant in matters of particular
seriousness, complexity or sensitivity
where an agreement has been reached
with the CDPP to provide advice during the
investigation, and

e requirement for a critical decision to be
recorded on the case management file.

Agencies must ensure that any officer
exercising coercive powers has sufficient
training and knowledge of these powers.

Ongoing training, awareness sessions and
knowledge assessments must be completed
by officers exercising coercive powers as
appropriate to the officer's role and level of
powers conferred.

4.5  Physical evidence/exhibits

4.5.1 Exhibit handling procedures

Agencies exhibit handling procedures must
comply with the following guidelines:

e FEvidence Act 1995 or applicable laws
of evidence

e relevant case law
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e guidelines for execution of search warrants
by AFP on behalf of Commonwealth
departments and agencies, and

e CDPP Search Warrant Manual.

The principles outlined below will assist in
meeting the above requirements.

4.5.2 Obtaining physical evidence

When an investigator decides that material held
by the agency is relevant to the investigation
this material should be treated as evidence until
no longer required for the investigation and/or
prosecution. The security and continuity must be
maintained from seizure to disposal. An auditable
record of the exhibits must be maintained at

all times.

When collecting evidence, consideration should
be given to:

e preserving forensic evidence — such as
fingerprints, DNA, drug analysis

e health and safety of investigators and the
public generally, and

e protecting investigators from allegations of
impropriety. Video or voice recording of seizure
processes should be considered in relevant
circumstances (e.g., counting of money).

The investigator in charge of a scene where
property is being seized under warrant, or other
compulsory power, should arrange for a record
of the scene to be created. This record should
identify locations where property was found.

4.5.3 Computer or digital evidence

The obtaining of evidence from a computer or a
digital device should be conducted by a person
with sufficient training or qualifications to
ensure preservation and admissibility in court.

4.5.4 Property seizure record (or property
receipt record)

At any time when property is taken by an
agency relevant to an investigation, a document
acknowledging receipt of the property must be
prepared by the officers involved and a signed
copy provided to the person responsible for

the property. Details of property seized should
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be recorded contemporaneously. This record
should include the following:

e date, time, place of seizure (or possession)
e name of person providing the item
e name of owner or responsible person

e name of person taking possession of
the item

e full description of the item, including any
identifying marks and recording damage, and

e full description of the location from where it
was taken.

The property owner or responsible person
should be given a copy of the receipt
regardless of whether they sign the receipt/
record. Receipts (signed and dated) should be
maintained on the investigation file.

It is the responsibility of all officers handling
property to ensure continuity of the evidence.
This continuity must be appropriately
documented within investigator and witness
statements/affidavits.

4.5.5 Exhibit register

Agencies are responsible for exhibit storage,
recording, monitoring and reporting of property
obtained during their investigations. The
following procedures should be followed:

e The exhibit should be recorded in a manual
or electronic Exhibit Register and allocated
an exhibit number. The information in
the Exhibit Register should include the
full details as recorded on the property
seizure record.

e Any subsequent movements of the exhibit
should be recorded in the Exhibit Register.
This must include the date, the name and
signature of the person taking the exhibit,
the reason and the destination.

e \Wherever possible, a perishable exhibit
should be photographed and returned to the
owner as soon as practicable, unless legal
requirements prevent this from occurring. It
may be necessary to take a representative
sample for testing and for later use
in evidence.
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e A designated Exhibit Registrar/Unit should
maintain the Exhibit Register. The nominated
person should maintain and audit the
Exhibit Register and the exhibit room or
storage area. This person needs to have
an appropriate security clearance and be
independent of investigations.

e Original exhibits should not be attached
to witness statements/affidavits or
provided to the prosecuting authority.
Once obtained, it is the responsibility of
the agency to maintain these exhibits until
required at court, returned to the owner, or
lawfully destroyed.

4.5.6 Preservation and continuity
record keeping

It is essential that the physical integrity of
exhibits and a reliable record of continuity is
maintained. The following principles represent
best practice and should be incorporated in to
agency practice. Specifically:

e All property should be seized in the
presence of two officers, unless exceptional
circumstances exist, these should be
documented as soon as possible.

e Appropriate packaging must be used
to protect any item of property and this
packaging should be sealed using tamper
evident packaging to protect the integrity of
the exhibit.

e A systematic and reliable procedure must be
used for labelling and sealing exhibits. Such
a system must be robust enough to reduce
the opportunity for, or rebut any allegations
of mishandling or inappropriate behaviour
by investigators. Labels should include the
following details:

— exhibit number
— seal number or bar-coded identifier
— time, date and place of seizure

— name of the officer who originally
obtained the exhibit, and

— full description of the exhibit.
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4.5.7 Disposal of exhibits/return of evidence

Return to agency file - In many cases,
documentary evidence obtained in the course
of an investigation will have been provided

by the investigating agency itself. The original
documents should, where possible, be returned
to the files of origin following the conclusion of
the investigation/prosecution period. Where this
is not possible documents must be maintained
in accordance with the Archives Act 1983.

Return to owner - Subject to any contrary order
of a court, an exhibit should be returned to its
lawful owner if the reason for its seizure no
longer exists or the exhibit is not going to be
used in evidence or retention period specified
in relevant legislation has expired. This section
does not apply to those things forfeitable to the
Australian Government or subject to a dispute
of ownership.

Where an exhibit is returned, a receipt should
be obtained containing the following:

e name and signature of the person returning
the property

® name, address and signature of the person
to whom the property is being returned

e time, date and place of the return
of property

e a full description of the property being
returned, and

e the appropriate seizure and exhibit number.

Three copies of the receipt should be produced
— one to the owner, one on the investigations
file, and one provided to the Exhibits Registrar/
Unit.

4.5.8 Destruction/disposal of exhibits

On completion of court proceedings, where an
owner requests that an exhibit be destroyed,
the investigator should take a signed statement
authorising the destruction which should
include a full description of the item to be
destroyed. A copy of that statement should be
placed in the Exhibit Register.

Where an item has no owner, or it would be
unlawful to return an exhibit to the owner, or
the exhibit is subject to a condemnation order
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by the court, the case officer should forward
written recommendations to the Exhibit
Registrar regarding appropriate disposal of
the exhibit.

All exhibits seized by the AFP must be returned
to the AFP for destruction.

4.5.9 Audit of exhibit registry

The agency must have a documented
procedure for conducting formal audits of its
Exhibits Registry to ensure:

e the accuracy of the records

e independent scrutiny of the procedures
associated with possession of exhibits by
an agency

e the security of the exhibits meets with
agency policy, and

e continuity of evidence has been maintained.

The Agency must ensure that an audit regime is
in place that should incorporate audit of:

e minimum of 10% of overall holdings annually

e quarterly audit of high risks items including
drugs, cash and firearms, and

* 100% stock take within a three year period.

4.6 Surveillance

Agencies who use any form of surveillance,
including physical and electronic, must
have written policy or procedures giving
consideration to:

e Surveillance should only be conducted
by personnel who have undertaken the
appropriate training or under supervision.

e A critical decision to utilise surveillance
should be recorded, with consideration
given to risk management issues, as per
Chapter 3. Agency approval to conduct or
contract surveillance should be obtained
from an appropriate level.

e The surveillance must have a
lawful objective.

e The collection of personal information using
covert surveillance must be conducted
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in accordance with the Privacy Act 1988.
Surveillance notes and records are official
Australian Government records and are
subject to certain provisions in the Crimes
Act 1914 and the Archives Act 1983.
Surveillance files should be classified and
stored in accordance with the Protective
Security Framework Policy.

e \When the agency contracts out their
surveillance needs, the service provider
must adhere to the agency guidelines on
surveillance. The agency must ensure all
material obtained is provided to the agency
for appropriate storage and security.

4.7 Human information sources

Human sources are people who supply or agree
to supply information to the agency in relation
to investigations and their identity may need to
be protected due to:

e the likelihood of the human source and/or
persons associated with the human source
being put at risk should the nature of the
human sources'’ relationship with the agency
become known, and

e the nature, significance or sensitivity of the
information being provided.

Agencies which utilise human sources
must have written procedures relating

to the management of human sources.
The procedures should have regard to the
following issues:

e formation of a committee which meets
regularly to make decisions regarding
the use and registering of human
sources and to review human source
management practices

e standardised criteria to determine if human
sources should be registered. A standard
risk management methodology should be
incorporated into this decision process

e procedures for registering human sources
including a personal profile of the human
source (including any known criminal
history), assessments of motivation,
appropriate warnings, and evaluation of
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the human source plus the allocation of an
human source number

procedures to prevent and address
opportunities or allegations of corruption
or misconduct that may arise from a
relationship with a human source

referral of human sources to the AFP,
particularly if they are deemed to be above a
medium risk or if a reward is to be paid

filing of human source files separate from
investigation files and any referrals to human
sources only by his/her registration number
in any investigation file

security procedures for classifying and
handling information about and/or provided
by human sources

the procedures covering contact with
human sources

ethical and legal considerations of utilising
human sources

sharing of information obtained using human
sources between relevant agencies and
jurisdictions, and

procedures for payments to informants in
regard to rewards, incentives and out of
pocket expenses.
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1. About the Standards

The Auditor-General, in his Report Management of Fraud and Corruption Prevention in
the Public Sector (Report No 4, 2003), noted that the examination of a number of
investigations had revealed that they had failed to meet best practice standards. The
Auditor-General suggested that authoritative and detailed standards, procedures and
guidelines for the conduct of investigations should be developed and widely
promulgated. In its response to that Report, the Government agreed with this
recommendation.

These Standards fulfil this undertaking and are in four sections:
SECTION 1 — About the Standards

SECTION 2 — Guidelines to assist officers in situations where a fact-finding inquiry is
required

SECTION 3 — Requirements upon ACT agencies when managing complex
investigations

SECTION 4 — Standards for the conduct of complex investigations.
1. Determining the level of investigations necessary

Investigation of allegations is streamed into three categories:

1 Those routine and relatively minor matters that are handled under disciplinary or
equivalent procedures;
2 Those more substantive matters where there is a likelihood of prosecution or

review by a judicial authority; and

3 Serious or complex offences against the ACT that need to be referred to the
Australian Federal Police (AFP) to investigate.

Appendix B to the ACT Integrity Policy sets out the criteria for assessing the level of
investigation required for allegations of fraud and corruption. For convenience, this
table is reproduced and attached to these Standards.

2. Fact-finding inquiries

Section 2 is intended for use for ACT agencies to assist officers in situations where a
fact-finding inquiry is required. The sorts of situations where it will be of assistance are:

o allegations of a breach of the obligations placed upon employees by Section 9 of
the Public Sector Management Act 1994,

e allegations of fraud or corruption;
e allegations of waste or mismanagement;
e disclosures made under Public Interest Disclosure (PID) Act 1994, or

e grievances raised by staff members.
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3. Managing complex investigations

The intended audience for Section 3 of these Standards are the Senior Officers
Responsible for Business Integrity Risk (SERBIRs). It is suggested that SERBIRs
familiarise themselves with the elements of the Standards that deal with the planning
and structure of investigations.

4. Undertaking complex investigations

Where an allegation relates to serious fraud or corruption, under the ACT Integrity
Policy, the investigation must be undertaken by either an officer of the Australian
Federal Police (AFP) or an investigator qualified to the level of Certificate IV in
Government (Fraud Control Investigation).

The intended audience for Section 4 of these Standards is:

Employees of ACT agencies who are qualified investigators
Investigators engaged by ACT agencies to undertake investigations

Agencies may use an external service provider to undertake investigations
subject to the requirements in the ACT Integrity Policy (Section 7.4). That
Section provides for the selection of investigators from a panel. These
Standards must form the basis of investigation tasks undertaken by investigators
chosen from the panel.

Senior Officers Responsible for Business Integrity Risk (SERBIRs)

These Standards will assist SERBIRs in meeting their responsibilities under the
Policy by setting a detailed benchmark against which they can determine whether
investigations have been conducted effectively. Where an investigation is of a
level of seriousness that it needs to be undertaken by a qualified investigator,
Section 3 of this document is also likely to apply in managing the investigation.
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5. Investigation Process — Flowchart
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2. Fact-finding inquiries

6. Some issues to consider before commencing a fact-finding
inquiry

The core of the fact-finding process is the collection and analysis of information to
determine the truth or falsity of an allegation.

2.1.1. Scope and purpose

A scope and purpose (sometimes called a Terms of Reference) is a brief statement
setting out the bounds of the inquiry and its purpose.

The scope should be a brief description of the conduct being inquired into. It should not
just reiterate the allegations made by the source. You should try to frame the scope in
neutral terms that do not suggest that you have prejudged the issues, or assumed a
person has engaged in wrongdoing. A scope also helps start your inquiry in a focused
and impartial way.

A useful question to ask when drafting a scope for an inquiry is: Why are we doing this
inquiry? This will normally involve identifying a function or role of the organisation that
might be affected.

Inquiries are expensive and time consuming. It is worth considering whether there are
some alternative ways of dealing with the situation the organisation faces. For example,
if the heart of the issue is a conflict between two or more parties, mediation to settle the
conflict may be a better option than an inquiry.

It is important for you to consider what the possible outcomes are likely to be, as this
will affect the way in which the inquiry should proceed. Some of the potential outcomes
of a fact-finding inquiry could be:

e apreliminary analysis to determine whether an investigation leading to
prosecution should be undertaken;

e administrative action — such as disciplinary action;

e recovery of monies;

e mediation between aggrieved parties

e awider workplace or organisational intervention; or

e changes to administrative procedures.

Realistically, it needs to be recognised that during the course of the fact-finding inquiry,
it is likely that information will emerge that has not been predicted. While this makes
planning the best way forward difficult, it does not relieve you from the obligation of
always keeping in sight the objectives of the inquiry. Set a time frame for the scope of
your inquiry that will let you gather the relevant information. You might specify a
particular day or you might go back 6 months, or two years depending on the conduct in
question.

Try to frame your scope and purpose as broadly as possible while still keeping it
focused. This may avoid the need to amend your scope and purpose document if more
information comes to light.
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Keep referring to your scope and purpose to make sure it is still relevant to your inquiry.
If new information comes to light that does not fit within your scope and purpose, ask
yourself: Should this be the subject of a different inquiry?

2.1.2. Plan of the inquiry

An inquiry plan will be the foundation of your inquiry. It will define what you do, why
you do it and when you do it. Its primary purpose is to keep your inquiry focused. For
best results the plan should work from the general to the specific and be updated
regularly. Before you do any task see where it fits within the plan, and when you do a
task mark it off on the plan. The look and style of the plan is up to you.

An example of the contents of a basic inquiry plan is:
e Inquiry overview

A brief narrative about how the inquiry came into existence. You should state
how the information came to the organisation’s attention, the general ambit of
the inquiry and the general details given by the source of the initial information
and the reasons why an inquiry is being conducted. If you have conducted some
initial inquiries detail them here.

e Scope & purpose
As defined by you and approved by the head of the organisation.

e Confidentiality issues/other risks

e Resources
Try to give an estimate of the resources needed to conduct a successful inquiry.
e Time frame

Try to give a rough estimate of the time frame for the investigation. It can never
be set in concrete, but a timely conclusion to your inquiry is necessary making
sure that the process is fair.

e Affected persons (discussed in Section 4.5 below)

Keep a list of people whose conduct might be inquired into — employees,
members of the public, supervisors, contractors and the like. Update it as your
inquiry proceeds.

e Evidence gathering tasks

Based on the avenues of inquiry you have come up with, you should prepare a
list of specific tasks to be performed, and try to arrange them in order of
completion.

With regard to the latter two issues, it is necessary to think ahead to possible procedural
fairness issues as described in Section 2.4. Where there is an obvious need to take these
issues into account, this may affect the way in which affected persons are dealt with and
the nature of the evidence gathering tasks. For example, if procedural fairness issues
require that all interviews be recorded and transcribed, this will need to be built in to the
plan at the outset.
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7. Administrative inquiry or criminal investigation?

o One important issue to consider is whether or not the inquiry into the allegation
is likely to result in a criminal prosecution. Frequently, the person making the allegation
will have unrealistic expectations that a prosecution and conviction are going to follow
from the making of the allegation. However, such an outcome may be very difficult to
achieve.

o Not all matters that are potentially criminal offences will be prosecuted. Only
the ACT Director of Public Prosecutions (DPP) has the authority to proceed to
prosecution and this decision is made in accordance with the Director of Public
Prosecutions Act 1990 and the prosecution policy promulgated by the DPP.

o If there is the likelihood of a prosecution, then the ACT Integrity Policy requires
that the AFP or a qualified investigator undertake the investigation. However, before the
DPP can make a decision, or the Australian Federal Police (AFP) is going to accept a
referral of an investigation, some preliminary inquiries will need to be done. This
guideline should be followed when undertaking that preliminary work.

o Fact-finding for an administrative decision differs in one important way from an
investigation that may eventually lead to a criminal prosecution. With the former,
natural justice considerations require that you put any allegation to the suspect as early
as possible. This sort of notification should not be done if there is the likelihood of a
prosecution because the suspect could destroy evidence, concoct alibis or attempt to
improperly influence witnesses — all of which would severely compromise the likelihood
of a successful prosecution.

If there is any doubt as how to proceed, you should contact the DPP, the AFP or the
Government Solicitor’s Office (GSO). Contact details are provided in an attachment
to this document.

8. Powers

As a fact-finder you are acting under the authority of the head of your organisation. You
should make sure that you get a written delegation or authority from the head of the
organisation to conduct your inquiry. The head of the organisation should also delegate
to you any powers that are available for you to adequately inquire into the matter.

In practice, this means that you do not have any authority to demand information that is
outside the powers of the head of the organisation. Before commencing the inquiry, it is
essential to be quite clear on what powers you have — and more particularly, what
powers you do not have.

2.1.3. Power of persuasion

Beyond the authority stemming from the employer/employee relationship, ACT
organisations have limited powers to gather information. This does not mean that you
cannot conduct a successful fact-finding inquiry. The best way of successfully gathering
information is to firstly try to get the cooperation of people. People are more likely to
provide useful information if you:

e advise them of the general purpose and importance of the request;
e don’t demand or threaten;

¢ make them feel they are making a substantial contribution to the organisation;
and
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e let them know you have the support of the head of the organisation.

You may find that people are more willing to cooperate with your inquiry if you have a
written document from the head of the organisation requesting that employees cooperate
fully during your inquiry

2.1.4. Searches

You should generally be able to search any locations or property belonging to the
organisation. This includes offices, vehicles, computers, desks and bins. However, it is
strongly recommended that you get approval in writing from the head of the
organisation. Such a search is only appropriate if you feel that information may be
destroyed or lost if a request for it is made.

The timing of the search and who is present is a matter for you. Consider the following:

e aim to cause as little disruption as possible;

e don’t conduct a search in a way that will enable a person to destroy or hide
documents;

e try to have an another person present, who can observe the way you carry out the
search;

e check your employment agreements or awards for any details on searches;

e try to video the search (without sound) and document what you find and where;
and

e if personal items are likely to be found e.g. in lockers, have the person present.

Do not search any of the following, as you have no power to do so:

e aperson’s personal possessions such as handbags, wallets, or pockets,
e aperson’s clothing or body, or

e aprivate vehicle or an employee’s home.

2.1.5. Getting answers to questions

You have the power to request that any employee answer a reasonable question or
provide a document that relates to, or involves the work of the organisation. Contractors
can also be asked about the performance of the contract.

If employees wilfully refuse to answer or hand over documents, it may be a disciplinary
matter. However a refusal to answer or provide documents doesn’t help you gather
evidence. The secret to getting people to answer questions is to be reasonable and
respectful. If a person fails to answer a reasonable question take that into account when
assessing their credibility.

2.1.6. Taps and bugs

It is illegal to intercept phone calls or to record and listen to private conversations of any
people, including employees. Do not tape conversations unless you are a party to the
conversation and all the people present consent to the taping, or it is done to protect the
organisation’s lawful interests.
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With the exception of investigations undertaken for Comcare, it is inappropriate in a
fact-finding inquiry to covertly videotape the conduct of employees in the workplace. It
is not appropriate to covertly videotape members of the community. The ACT is bound
by the Commonwealth Privacy Act 1988 and the Privacy Commissioner has issued
Guidelines on this subject. A reference to these guidelines is provided in the
Attachment.

9. Procedural Fairness

2.1.7. The law on procedural fairness or natural justice

The law of procedural fairness, also called natural justice, applies to any decision that
can affect the rights, interests or expectations of an individual in a direct or immediate
way. It applies to your inquiry. The law requires a decision maker to listen to, and take
into account, an individual’s point of view on any matter that adversely affects them.

The law has now developed to a point where it may be accepted that there
is a common law duty to act fairly, in the sense of according procedural
fairness, in the making of administrative decisions which affect rights,
interests and legitimate expectations, subject only to the clear
manifestation of contrary statutory intention

Kioa v West (1985) 159 CLR 550

A fact-finding inquiry can certainly affect an individual, especially in relation to their
reputation and employment situation. For your inquiry to comply with the law you will
need to actively seek out a person’s version of events and give them a chance to
comment on any facts that might be detrimental or adverse to them.

A person’s belief that they are being treated fairly has a substantial effect on their
behaviours and attitudes. A person is more likely to accept decisions if the procedures
used to come to those decisions are fair.

Logic dictates that before you can find a fact from evidence you need to be able to:

e consider all the possible explanations for the evidence,
e try to get information from the best sources possible,

e consider evidence that might be both favourable and unfavourable to a person.

The evidence gathered from a person affected by your inquiry may lead to a more
accurate finding of fact.

Procedural fairness is not merely a right that a person has if they become involved in an
inquiry, but a duty that the inquirer has to those involved in the inquiry. Persons
involved in the inquiry, or who may have something to contribute, should, as a matter of
course, be given ‘a voice’ during the inquiry. This is dealt with more fully in 2.4.3
below.

2.1.8. Procedural fairness and the PID Act

In Section 2.4 above, it was noted that if there is a likelihood of a criminal investigation,
it is not necessary to confront a person with an allegation made about them. Another
situation where other considerations override some of the requirements of procedural
fairness is where the inquiry has been triggered by a disclosure under the PID Act. That
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Act makes it an offence for a person to engage in unlawful reprisal action against
someone who has made a disclosure (Section 25). As well, the Act places legal
obligations upon agencies to prevent unlawful reprisals (Section 22).

In making an inquiry based upon a PID Act disclosure, you should be extremely careful
not to provoke reprisal action by transmitting an allegation to the subject of the
allegation. In these circumstances, you should try to limit the number of people who
know about the allegation to a minimum. The issues of confidentiality are dealt with
more fully in 2.6 below.

2.1.9. The practicalities of providing procedural fairness
Giving a person ‘a voice’ during your inquiry requires you to:
e @Give the person advance notice of any required interview or submission

Make the person aware of what is happening, how and when to respond, to what
they need to respond and the scope and purpose of your inquiry. Give a
reasonable amount of notice.

e Check your legislation and awards to see if time frames are specified

e Disclose the issues that adversely affect the person

Make the person aware of the relevant issues, facts, or comments that might
affect them. If you are drawing adverse conclusions from material, let the person
see it. You have to actually tell the person the issues, or likely adverse comments
which concern them. Just sending documents or evidence is not enough, as this
would unfairly require the person to work out the issues for themself.

e Enable the person to make full submissions

Give the person the opportunity to speak or write about the issues in their own
words. You should take what they have to say into account when finding the
facts. You should give the person adequate time to prepare their response based
on their ability to do so, and the seriousness and complexity of the matter.

e Allow the person representation, if you think it necessary

Always try to get the information directly from the source. However, sometimes
that person may not be in a position to adequately respond. This may be due to
difficulties with language or a certain disability. The decision to allow
representation is a decision for you, based on the need for you to be able to
gather good information. There should be no need in a fact-finding inquiry for a
person to be represented by a lawyer unless complex legal issues are involved.

e Give reasons for your findings of fact

Your reasons for your findings of fact will be contained in your report. There is
no need for you to explain to any person involved in your inquiry the reasons for
why you are asking questions or seeking documents. Your final report should
explain how you came to your conclusions based on the evidence.

e A support person

Unless there are good reasons, do not deny the person the option of having a
support person present during any interviews you conduct in your inquiry. A
support person should not take an active role and should be there to observe.
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They can advise the person during the interview but, remember, you want
answers from the source not a third party. Tell the support person that they are
required to keep the fact of the interview and what was discussed confidential.
Be very careful of having other work colleagues present who might breach
confidentiality.

e Interpreters

If a person cannot adequately express himself or herself in spoken or written
English, you should arrange for an interpreter. The interpreter should be qualified
and independent. Do not ask a relative or friend of the person to interpret. Get the
person to speak or write in their own language and sign or adopt what has been
recorded and have the interpreter translate what was said, written or signed into
English.

2.1.10. Considering ‘affected persons’

In a fact-finding inquiry you should avoid labels such as suspect, defendant, wrongdoer,
accused, target and the like. Instead, use the term “affected person”. The term comes
from one of the requirements of procedural fairness. This requirement says that any
person likely to be adversely affected by a comment or a decision should be given the
opportunity to comment and respond to the adverse comment or decision.

An ‘affected person’ is anybody about whom you might make an adverse comment or
decision. It might be an employee performing a function, a supervisor, a contractor, a
source of information, or a member of the public.

It is a good idea to keep a list of affected persons, starting at the beginning of your
inquiry and updating it as you go along. Whenever an issue comes up that may be
adverse to one of the persons on your list, it is a good idea to record that the affected
person was given the opportunity to comment and to record what the person said in
response.

The law does not prohibit you from making a positive or favourable comment about a
person, without first running it by them. However, it might be fair to let the person
know. The benefits could be enormous.

10. Avoiding bias

Bias can be made up of a number of different things:

e Dbeing partial, or favouring one person over another;

e Dbeing closed-minded and not listening to or taking into account what someone
has to say; or

e having a conflict of interests between finding the facts and gaining some
personal advantage or avoiding a personal disadvantage.

2.1.11. The law on bias

Being unbiased is the second aspect of procedural fairness. You should not be biased in
your fact-finding process.

However, the law goes beyond looking for actual bias. You may have heard the phrase:
Justice should not only be done, but should manifestly and undoubtedly be seen to be
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done. This means the law will look at the person doing the inquiry and ask: Is there
anything about the person, or the conduct of the person that might give rise (in the mind
of a fair minded member of the public) to a reasonable suspicion that the person may
come to a conclusion in the inquiry based on some form of self interest?

It is important for you to recognise if there is the potential for bias, and if so, to remove
yourself from the inquiry as early as possible. Don’t wait for the courts to decide for
you. Let the head of the organisation know about potential bias on your part. If the
reasons are documented make sure you and others keep them secure.

Because you are solely responsible for gathering and assessing the information during
your inquiry, it is fundamental that you are unbiased and seen to be so. There can be no
confidence in your findings of fact if there is a hint of bias. Facts should be found on the
basis of evidence and logic, not because they suit your purpose.

2.1.12. The practicalities of avoiding bias

Be mindful of the potential for conflict between your fact-finding role and matters
personal to you.

Ask yourself:

e Do I have, or will I have a personal relationship with any of the people involved
in the inquiry?

e Mere knowledge of a person, or the fact that you have worked with them is not
enough to make out bias on your part. You should look to see whether your
personal relationship with the person is based on a close friendship and
favouritism, or based on animosity.

e Was I a participant in any of the issues involved in the inquiry? If you witnessed
something, or managed or supervised area, you should not be inquiring into those
issues.

e Do I have a financial interest in any matter involved in the inquiry? If you or a
family member are likely to gain or lose money from a decision or finding of
your inquiry you should not be a part of it.

e Am I prejudiced in any way towards a person involved in the inquiry, or does my
behaviour or comments suggest I may have prejudged issues or people?

The best way to avoid allegations that you are biased because of prejudice or pre-
judgment is to remain silent. If you don’t say anything during your inquiry about those
involved (except of course when you interview or write a report) then people won’t be
able to make allegations that you said something that indicates bias on your part.

11. Maintaining confidentiality

Almost inevitably, fact-finding inquiries are about sensitive issues. It cannot be
emphasised too much how important it is to protect the confidentiality of persons and
material.

Section 9 of the Public Sector Management Act 1994 includes a general obligation
prohibiting the disclosure of information without proper authority.

If the inquiry relates to a disclosure under the PID Act, you should make yourself
familiar with Section 33 of the Act that makes the unlawful release of certain
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information an offence. In particular, disclosing information that could enable an
informant to be identified, or that could lead to detriment to any person is prohibited.

Every effort should be made to protect the confidentiality of the sources of information
for the inquiry, including witnesses. This means refraining from speaking about the
inquiry to any person not directly related to the inquiry.

You should be cautious about making promises of confidentiality (or anonymity) that
you may not be able to keep. There are a number of reasons as to why you may not be
able to keep assurances of confidentiality:

e [fthe allegation relates to a serious matter, you may be required to reveal
information to the police or a court and it is advisable to make the person
providing the information aware of this;

e In some circumstances, the identity of persons providing information could
become obvious by the nature of the information that is disclosed — for example,
if only one or two persons are aware of a particular piece of information; and

¢ You may be legally required to provide reasons for a decision that you make that
involve the revelation of sensitive information.

In all these circumstances it is important not to mislead potential providers of
information by making promises of anonymity or confidentiality that you are not
authorised to make.

A key element of maintaining confidentiality is ensuring that all documents, recordings
and exhibits relating to the inquiry are kept in a physically secure environment.

12. Defamation

Persons undertaking fact-finding inquiries, as well as persons providing information
occasionally express concerns about defamation. It is likely that the defence of qualified
privilege applies in these circumstances.

Qualified privilege applies where the person making the statement has some duty —
legal, moral or social — to make a statement and the person receiving the statement is
under a corresponding duty to receive it or has some legitimate interest in receiving it.
These are the circumstances where information is provided to a fact-finding inquiry and
a report is written and transmitted to a proper authority. If the person making the
publication, however, does so maliciously, then this will defeat the qualified privilege
defence. If you have any concerns about the issue of defamation, it is suggested that you
raise the matter with the GSO.

Section 35 of the PID Act specifically provides comprehensive protection from legal
action for persons making disclosures under that Act.

13. Collecting information

2.1.13. Documents

When considering your avenues of inquiry you should have asked yourself: What
documents might exist, or should exist in relation to a particular matter?

Documents can come from a number of sources. Look for documents that provide
information about:
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e what the correct procedures were in relation to the subject matter of your inquiry,

e what was communicated or discussed between the people involved in the
inquiry,
e what records were created by people about the process.

Some common documents that might be relevant to your fact-finding inquiry are
policies and procedures, standard forms, internal minutes, faxes, letters, emails, minutes
of meetings, spreadsheets, invoices, assets registers, contracts, cheques, maps, computer
programmes, tape recordings, photographs, video surveillance tapes.

A lot of documents may not be paper based. You may need to search a computer in
order to find relevant documents.

Each document that you obtain should be copied. You will usually need more than one
copy and you should secure all the originals after copying. Have at least one copy that

you can work with, flag, highlight or write on, and one clean copy from which to make
other copies.

2.1.14. Is it an authentic document?

When analysing documents you need to be able to say that it is an authentic or reliable
document and that you feel confident enough to rely on it to find the facts. The more
you know about a document, the more valuable a document is likely to be for your
inquiry. The sorts of things you would need to know (and record) about a document are:

e where did the document come from?
e where was the document found?
e how did it get there?

e who created it and why?

2.1.15. Document analysis

Ultimately it is up to you to determine whether a document is authentic or reliable.
Sometimes however you may need expert help. Document examiners can provide useful
information in relation to documents. Using scientific techniques document analysts
may be able to identify:

e who signed a document (handwriting analysis),

e when a document was created (paper and ink analysis),

what alterations may have been made to a document,

e when and where the document was printed.

The AFP is able to provide a document examination service.

2.1.16. Give a receipt

It is a good idea to issue receipts for property collected or received. Keep receipt copies
with the original documents as this will help avoid any allegations that you:

e took items against the person’s will,

e manufactured the items (i.e., a document) or
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e secretly or covertly took the item and therefore were not up front in your
dealings with a witness.

Be suspicious if you come across a function in your organisation that has no associated
documentation. Try to piece together what documents should exist and check computer
logs, and perhaps even get documents from people to which they were sent.

2.1.17. Taking statements

You should try to reduce what a person has seen or done to writing. In other words,
create a written version of what they say and work with the person to do so. You might
get them to give you a written version of specific events or details and then use this to
form the basis of a statement. Send the draft back to the person and get them to add or
amend the statement, ultimately arriving at a statement that the person is prepared to
sign.

When taking a statement from a person remember to:

e identify the person, their position and their age,

e frame the statement in first person. I saw...I heard...I did etc,
e use the person’s own words or phrases,

e keep it in chronological order,

e record conversations in first person: I said “(exact words)....” she said “(exact
words)...”,

e refer to documents or things used by the person and annex them to the statement.
In their statement say: “I produce that document/thing being a...(describe the
document or thing).”,

e have the person sign and date the statement and initial any handwritten changes
on the document,

e rule through any blank spaces at the end of the statement to avoid additions being
made later.

2.1.18. The form of the statement

A statement is a written record of a person’s recollection of events. The form it takes
might vary according to its likely use. Be mindful of the fact that a person may have to
provide different forms of his/her statement, at different times. The more accurate that
you are in getting the full details documented up front, the more consistent these
different statements are likely to be.

2.1.19. Is the witness credible?

When analysing the reliability of the evidence of witnesses you need to be able to say
that the evidence of the person is accurate and that you think it is truthful. This is
sometimes referred to as the credibility of the person’s evidence. In assessing the
truthfulness and accuracy of the witness, some of the questions you may wish to address
are:

e Are there any motives for distorting the truth?

e Are there any inconsistencies in the version or with other known facts?
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e How good was the witness’s perception?

e What is the probability of the version being true?

e What was the person’s demeanour when they described the events?
e How much detail could the witness provide?

e Was there any delay in responding to questions?

2.1.20. Interviewing over the phone

It is a good idea to interview a witness face-to-face because your assessment of their
credibility will probably be more accurate. However, if a matter is urgent or if a witness
is a long distance away you might want to interview them over the phone. If a witness
needs to be shown confidential documents you may have no option but to arrange a face-
to-face interview. Consider the option of video conferencing.

2.1.21. Follow-up interviews

You should tell the person you are interviewing that you may require them to participate
in a further interview or provide further information at a later date. You should also
provide the person with an opportunity of telling you additional information if they think
of any.

14. Interviewing “affected persons”

The purpose of an interview with any person in your list of “affected persons” is to give
them an opportunity to comment on, and respond to the information you have gathered
during your inquiry. You need to let them know if any adverse comment is likely to be
made against them and listen to what they have to say about it.

2.1.22. Is it appropriate?

Check the following before you conduct any interview with an “affected person”

e Are you the appropriate person to conduct an interview? Sometimes your
legislation may specify who should conduct disciplinary interviews.

¢ Do you feel confident enough to conduct an interview or can you get an
experienced interviewer from within or outside your organisation?

e [facrime or corrupt conduct might be involved check with the AFP that your
interview will not jeopardise another investigation.

e Have you collected all the available evidence before your interview?

e Have you planned for the interview by creating a list of important issues to
cover? This will include any documents or things that need to be shown to the
person. Any adverse comments that might be made against the person will need
to be discussed with them.

2.1.283. Tape or type

There is no hard and fast rule about taping or typing an interview with an affected
person. You may even want to videotape the interview. The important thing is to get an
accurate record of what the person has to say. Taping the interview is an inexpensive
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way of protecting the interests of all people involved in the interview. If you tape the
interview you will, however, have to get it transcribed.

If you do a typed record of interview you should get the person to state that it is a correct
record of interview and to sign each page and initial any errors. For abundant caution,
get the person being interviewed to read aloud each page of the interview.

2.1.24. The structure of the interview

Regardless of the form of any interview it is useful to adopt the following structure.

Introduction

Get on record the following:
o time, date and location of the interview
o details of everyone present (including you and any support person)
o short explanation of how the interview will be conducted
o details of the person’s name, date of birth address and occupation
o consent to the taping of the interview

Detail what the person’s rights or obligations are

o For example:

“As an employee, you are required to answer all reasonable questions relating to
the way you have carried out your work within the organisation. A willful refusal
to do so may result in disciplinary action under the Public Sector Management
Act 1994. You do not have to answer any questions that might incriminate you.
Do you understand that?”

If you have any concerns about the appropriate form of words, it is suggested
that you check with the GSO.

‘Do you agree’ questions

At this stage you should ask the “affected person” about past actions or
conversations that you may have had with them.

‘What happened’ questions

At this stage you should ask open-ended questions about the person’s knowledge
of events. Give the person ample opportunity to state what happened and why in
their own words.

Get specific

When the person has had their say, go back and get more detail or clarification of
certain points that are of importance to you.

Closing the interview

Tell the person that that is all you intend asking at this stage. Ask if there is any
further information that they wish to add. Ask them if they would like to provide a
handwritten or typed statement about their recollection of events.
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2.1.25. Adoption of the interview

At this stage you should ask the person about the following:

e Do they have any complaints about the way the interview was conducted?

e Have the answers to questions been given freely and without a threat promise or
inducement being made by anybody?

Give the person a copy of the record of interview, unless there are good reasons to not
to.

2.1.26. Open-ended questions vs. leading questions

It is important during an interview to get the person’s version of events in as much detail
as possible. This is usually achieved by asking open-ended questions, or questions that
do more then just elicit a “yes” or “no” response. Open-ended questions ask generally:
who, what, when, where, why and how.

Avoid using leading questions. It is not your role to cross-examine or trick the person
into answering a question in a particular way. You are an impartial inquirer. However,
leading questions are perfectly fine for minor issues such as: Are you the manager of this
area? Is your name...?”

2.1.27. Support yourself

A person being interviewed is entitled to a support person during the interview. You
should also arrange to have a support person for yourself to be present during the
interview. Someone who is familiar with the inquiry can assist you with the room, take
notes, operate the tape or video or prompt you if you have missed any important points.
This person can also provide details of what happened during the interview if needed
later.

2.1.28. Remember to be fair

The whole point of an interview with an “affected person” is to be fair to them. Explain
things carefully, do not try to trick them, and give them ample opportunity to respond to
questions. If they raise relevant issues during your interview of which you were
unaware, it is your duty to go away and inquire into them.

2.1.29. Issues not in dispute

A record of interview serves the useful purpose of identifying which issues may not be
disputed by the “affected person”. If an issue is not disputed, then you will save valuable
time by not having to prove it.

2.1.30. Try to avoid

e You should try to get the information directly from the source. Evidence may
become unreliable and difficult to use when people start telling you what others
say they have perceived or done. Not all indirect evidence is unreliable and it
may be the only evidence you can find. When assessing indirect evidence ask
yourself: What is the likelihood of the evidence being distorted?
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e [t is your task to find out what happened. People’s opinions about a person, or
what happened or should have happened are irrelevant to your inquiry. It is your
task to find out what happened and why. Rather than give opinions get the
person to describe in detail what they perceived.

e Evidence of witnesses can become corrupted both deliberately and inadvertently
if other witnesses know what others have said or done. It can cause some people
to change their version of events or alter their perceptions about an event.
Interview people separately and ask them to keep it confidential.

15. Organising material

The secret to achieving a successful fact-finding inquiry is to organise the material that
you have collected in ways that give you the chance to see patterns, relationships, and
details between the many different types of evidence. Careful planning and organisation
can help. Organising the file so that information is tabbed or indexed allows you to get
to information quickly. Planning your inquiry enables you to pinpoint what you need to
find and where you might be able to find it.

2.1.31. An evidence register

Keep a documentary record of all information received from others. Use a notebook or a
computer to record details of:

Document or thing | Date/time Provided by: Received by:
provided name/signature name/signature
2.1.32. Chronologies

A chronology is a basic analytical tool that organises material according to date.
Chronologies are extremely useful for analysing the time flow of a process, and can
identify gaps, or delays in the process where something may have occurred that needs to
be looked at. They also help you when you need to prepare statements in chronological
order.

2.1.33. Running sheets or file notes

In order to demonstrate what you have done and when you have done it, it is useful to
use running sheets to detail the actions you have taken during your inquiry. A running
sheet is essentially an ongoing chronology of what you have done in an inquiry. This
would include phone calls, letters, conversations and interviews. A running sheet should
detail the time and date of an event, what the event was, and who did it. Sign or initial
the entries that you create.

2.1.34. Contemporaneous notes

Contemporaneous notes are notes taken by you during an event, or immediately after the
event. They are extremely useful when talking to people as the notes record your
perception of an event at the time that it happened. They have the benefit of making your
recollection of an event more reliable. The more detailed they are the more valuable they
will be. It is useful for you to carry a notebook with you where you can record details of
conversations.
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16. Not completing, or terminating, an inquiry

For a number of reasons, you may decide not to proceed with an inquiry. Those reasons
could be:

e you determine that the allegation is frivolous or vexatious; or

o the matter raised occurred a long time in the past.

To get to the point where you can make such a decision will require an initial
assessment. When conducting this initial assessment, it is advisable to keep the number
of persons who know about the matter to a minimum.

After your initial assessment of the matter you may decide not to conduct an inquiry.
You should document your reasons for not conducting an inquiry and get them approved
by the head of the organisation.

2.1.35. Frivolous or vexatious matters

Frivolous or vexatious matters do not need to be investigated. A frivolous matter is a
matter that is trivial, or extremely far-fetched or not worth serious attention.

Vexatious matters do not have to be investigated. A vexatious matter is a matter that is
reported solely to cause inconvenience to a person or the organisation and is devoid of
merit. Working out whether a matter is vexatious is not an easy task. You may have to
inquire before you can work out whether there is no merit in the matter. If there is some
merit in the matter then it is not vexatious. The fact that the source of the information is
aggrieved, angry or upset does not inevitably make the matter vexatious.

If the inquiry that you are making is as a result of a disclosure made under the Public
Interest Disclosure Act 1994, you should note that Section 17 of the Act allows an
agency to decline to act on a disclosure if it is considered to be frivolous or vexatious.

2.1.36. Age of matter

The age of a matter may have a significant impact on whether you can conduct an
inquiry. Witnesses may no longer be available to be spoken to; documents may have
been destroyed; people’s memories may have faded.

2.1.37. Notification of a decision to discontinue an inquiry

The decision to not carry out an inquiry should be confidentially communicated to the
source of the information. Whether you need to give reasons for the decision depends on
what is said in your organisation’s legislation and policies, and thinking about what is
fair in the circumstances. If you have any concerns, it is advisable to contact the GSO
and seek advice about this. You might also need to tell the people involved in the matter,
for example supervisors, people named in allegations. Be mindful that you don’t breach
confidentiality by revealing sensitive information such as the name of the source.

If the inquiry that you are making is as a result of a disclosure made under the Public
Interest Disclosure Act 1994, you should note that Section 23 of the Act requires that
where an agency declines to act on a disclosure the complainant can request reasons for
that decision.
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17.Bringing an inquiry to finality

How you analyse and organise the information collected during your inquiry is up to
you. Your ultimate goal is to come up with an accurate factual description of what
happened in relation to the performance of the function defined in your scope and

purpose.

2.1.38. Assessing the facts

Your findings of fact must be based on the evidence or information that you have
collected during your inquiry. Remember that evidence is:

e documents collected,
e things collected,
e what people told you they perceived.

You must work from the information you have collected to arrive at the facts, and not
the other way around. In other words, do not try to justify a fact by only collecting
evidence that supports it.

Before you make a statement in your report that something occurred you must have
information that is:

e Relevant

Relevant information is information that would make a fact more or less
probable than it would be without the information. If the information doesn’t
help you distinguish whether a fact occurred then it is irrelevant. Ask yourself:
Does this evidence help me work out whether something did or did not happen?

e Reliable

Reliable information is information that you consider to be accurate, and you are
confident enough to use to make a finding of fact. Using reliable information
means working out whether:

o documents are authentic or genuine and you know what they mean,

o things have been used and you know what was done to them and where
they have been,

o people are credible and trustworthy and they are accurate in what they
perceived.

If you don’t feel confident enough to make a finding of fact based on the information
collected you must either:

e not make a finding, or

e collect more information that increases your confidence.

2.1.39. To what standard?

You must collect enough information to show that the facts that you have found are the
most probable facts given the information collected. When deciding whether you have
enough evidence to make a finding of fact, keep in mind:
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e the seriousness of any adverse finding you might make about what a person has
done, and

e the possible consequences to the person because of your finding.

Ask yourself: Given the consequences of my finding of fact, how much does the
information collected support the finding?

2.1.40. Standard of proof

In criminal investigations, the standard of proof is beyond reasonable doubt. However,
for the sorts of matters that are going to be examined using this guideline, allegations
need to be proved on the balance of probabilities. This standard of proof requires that it
must be more probable than not that the allegations are made out. There is authority for
the proposition that the strength of evidence necessary to establish an allegation on the
balance of probabilities may vary according to the seriousness of the allegations.

Dixon J of the High Court said:

The seriousness of an allegation made, the inherent unlikelihood of an
occurrence of a given description, or the gravity of the circumstances
flowing from a particular finding are considerations which must affect the
answer to the question whether the issue has been proved to the
reasonable satisfaction of the Tribunal. In such matters ‘reasonable
satisfaction’ should not be produced by inexact proofs, indefinite
testimony or indirect inference.

Briginshaw v Briginshaw (1938) 60 CLR 361

2.1.41. Rules of Evidence

In your inquiry you are not bound to apply the complex rules about the admissibility of
evidence that apply in a court of law. The assessment of the information you collect
should be based on the criteria that the information is both relevant and reliable.

2.1.42. Tell the story

The best way to present your findings of fact is to tell the story, as you believe it
happened. Do not judge or make criticisms of behaviour. You may use narrative form or
dot points. Provide details of:

e who the people are, and what their role in the story is,
e achronological description of what happened, and

e if certain facts are disputed by people, provide an analysis of why you came to
your conclusion.

Your analysis should refer to what the person had to say about the fact.
18. Writing the report

The final step in a fact-finding inquiry is to prepare a document detailing how the
inquiry was carried out and what your findings of fact are. You may also need to
consider, or make recommendations, about what should happen as a consequence of
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your inquiry. Remember that your report will show the reader the amount of care and
rational thought that has been put into your inquiry.

2.1.43. What to include?

The format of a fact-finding report is up to you. Your organisation may have pro-forma
documents for reporting purposes. As a general guide your report should be able to
answer the following questions.

What briefly is this report about?

A covering memo or an executive summary that briefly describes how the
inquiry came about, how long it took, who was involved, how you went about
doing your inquiry and what it found and what it recommends.

Are there any confidentiality issues?

Alert the reader up front if the report contains confidential information, or
information from a confidential source or sensitive information. If a protected
disclosure is involved, mention it.

What was the focus of the inquiry?

Describe the scope and purpose of the inquiry, and any changes to the scope and
purpose. In other words, detail what functions were inquired into and why the
inquiry was relevant to your organisation.

What documents did the inquiry examine?
Provide a list of documents collected identifying who provided them.
What things were examined during the inquiry?

Provide a list of things collected, identifying who provided them or where they
were found.

What witnesses did the inquiry interview?
Provide a list of people interviewed.
Who are the “affected persons” in the inquiry?

Provide a list of people about whom you have made an adverse comment and the
date when they were interviewed about the adverse comment. Put any records of
interview or submissions from “affected persons” here. Remember that “affected
persons” might be employees, supervisors, contractors, and members of the
public. You should be fair to all.

What facts did the inquiry find?

Detail your findings of fact either in narrative form or in dot point form. Include
any charts or diagrams or photos that might help explain the facts. Don’t just
mention statements and things but explain how they are relevant. Your findings
of fact should tell the reader:

o when the conduct occurred (time/date/place),
o who did what and how they did it, and
o if possible, why they did it.
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If certain facts are disputed by “affected persons”, provide an analysis of how
you came to your conclusion based on what you found and the person’s
version of events. State why you consider information is reliable or
unreliable.

e  What further action is recommended?

You might be tasked in a fact-finding inquiry to make recommendations about
what should happen after the inquiry. For example:

o

Whether disciplinary action is recommended because of identified
breaches. If you make an adverse recommendation you should let the
person know and let them comment.

Whether a referral to the AFP is recommended or commencement of an
investigation by qualified investigators. Such a matter might involve
corrupt conduct, a crime, or a recoverable loss.

How systems, procedures or policies can be changed to avoid the same
thing happening again or to make things more accountable or transparent.

e What lessons might be learnt from the inquiry?

Detail here any problems that you had in carrying out your inquiry. For
example:

o

@)

o

o

o

inability to gather evidence because of lack of powers,
missing records,

lack of cooperation by people and why,

lack of resources or expertise in certain areas,

inability to advance the investigation because of a need not to breach
confidentiality, or other legal action.

e Appendices

Place any copies of statements, interviews, documents and things in an indexed
appendix.
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3. Requirements upon ACT agencies when managing complex
inquiries or investigations

ACT agencies that undertake fact-finding inquiries or investigations have obligations to
ensure that the process is managed in a way that maximises the likelihood of the best
outcome for the ACT, protects the rights of suspects and the community, fulfils all
accountability requirements and that ensures the most efficient use of resources.

Many of these issues should be settled with the officer conducting the inquiry or the
investigator prior to the commencement of the investigation — particularly if the
investigator is engaged from the private sector.

19. File management

It is essential that agencies properly document and record all decisions relevant to an
inquiry or investigation. The following are the requirements relating to the recording of
information created as a result of inquiries or investigations:

e Separate files should be raised for each inquiry or investigation;

e Files should have the same classification as the highest classification of
documents on the file;

e Transfer of files should be documented on the cover;
e All folios on the file should be numbered;

e Drafts of a document should not be retained on the file unless the drafts have
some significance (eg. to show the history of the development of a particular
document, different versions of an evidence matrix, etc.);

e The medium used for the transmission of information and/or documents should
be consistent with its security classification;

e Electronically stored information is subject to similar security guidelines as
paper based files; and

e Where databases are used to record investigations, appropriate copies should be
retained.

e Only personnel with the appropriate level of security clearance should have
access to the agency file; and

e Human Resources units should be made aware of the need to maintain
confidentiality of information. Disclosure of information contained within the
file should only be made in accordance with agency guidelines, legislation and
with regard to privacy principles.

ACT agencies are required to have approved records management programs under
Section 16 of the Territory Records Act 2002. Each agency should ensure that its
records management program is in accordance with appropriate file management
practices for information relating to investigations, as set out above.

20. Activity Recording

The agency should adopt the following procedures for staff to record their activities
during the course of an inquiry or investigation. This includes:

1. Maintaining accurate and up-to-date records on the relevant file;
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2. Consistent recording of activities by staff involved in each inquiry or
investigation;

3. Attaching all relevant correspondence to the inquiry or investigation file;
4. Recording all relevant verbal contact on the file;

5. Recording all information, advice or assistance supplied to other agencies,
including the names of staff supplying and receiving, and a description or copy,
where practicable, of the information, advice or assistance supplied,

6. Recording of electronic mail or facsimile messages, including details of the
sender and intended recipient and documents forwarded;

7. Recording on the file other activities such as:

o Contemporaneous notes;
o Case notes;

o Running sheets;

o Situation reports;

o Briefing papers;

o Tactical plans;

o Investigation plans;

o Minutes;

o Field book entries;

o Photographic or electronic records;
o Witness statements;

o Records of interview; and

o Property receipts.

21.Investigation Management

In the event that a fraud or corruption investigation is large and/or complex, the agency
should adopt the following procedures to assist in the management of the investigation.
These procedures involve the creation and maintenance of an investigation management
system.

The management system may utilise evidence matrices, resource spreadsheets, tactical
plans, investigational plans, databases, spreadsheets and charting. The management
system should include procedures that ensure the following:

1. The investigation management procedure should allow for the development of an
investigation plan, systematic recording of decisions and a regular review
process;

2. The investigation management procedure should allow for the completion of the
recorded aim in an efficient and effective manner having regard to
responsibilities, resource demands and costs;

3. The investigation management procedure should be able to identify an
appropriate level of financial and human resources to undertake the investigation,
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giving consideration to the nature, priority, complexity and political aspects of
the allegation;

4. The procedure should involve a regular review process throughout an
investigation, enabling investigators to remain focused on the aims of the
investigation or to shift the aim of the investigation as dictated by circumstances;
and

5. An investigation management procedure should also enable the following:

o Identifying allegations and potential offences;
o Identifying facts in issue;

o Identifying avenues of inquiry;

o Identifying tasks to be undertaken;

o Determining strategic and operational methods that will be used to
achieve the aim of the investigation;

o Prioritise identified tasks;

o Determining the methodology for collecting evidence;

o Setting the structure of the investigation team,;

o Allocating specific tasks;

o Determining timings for tasks to be commenced and completed;

o Reviewing the management and status of the investigation to ensure the
investigation is still focused.

22. Evidence Matrix

It is recommended that in managing a complex inquiry or investigation, an evidence
matrix be used. The function of an evidence matrix is to facilitate orderly planning of an
inquiry or investigation and to provide a means of clearly identifying the objectives of
an investigation, the elements/proofs of the offence/s, and the avenues of inquiry.

23. Resource Spreadsheet

Similarly, it is recommended that in managing a complex inquiry or investigation, a
resource spreadsheet be developed. The purpose of a resource spreadsheet is to assist in
the management of resources on a given task, and to quickly assess the resource needs of
an inquiry or investigation.

24. Recording Critical Decisions

When an agency is involved in any inquiry or investigation, it is most desirable to have
to have written procedures in relation to the making and documentation of critical
decisions.

Critical decisions are those decisions made during the course of an inquiry or
investigation that lead to a significant change direction or approach. These can include
the decision to employ or not to employ particular methodology, to terminate a line of
enquiry, or to commence a new line of enquiry not identified in the original inquiry or
investigation plan.
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All critical decisions made during the inquiry or investigation should be documented on

the investigational file. This documentation should include:

e The decision itself;
e The reason for the decision.
e The material reviewed;

e An amended investigational plan, evidence matrix or resource spreadsheet, if
appropriate;

e The officer making the decision; and

e The date of the decision.
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4. Additional standards for the conduct of complex
investigations

When an investigation is complex and, using the criteria set down in Attachment A, an
agency determines that it needs an investigator qualified to conduct a complex
investigation, the matter can be handled in two ways.

First, it can be referred to the Australian Federal Police in line with Section 7 of the
Integrity Policy. If the AFP investigates the matter, these standards do not apply.

Second, the agency can make a decision to engage a qualified investigator to handle the
matter. Within this Section, such a person is referred to as ‘the investigator’.

25. Requirements of Part 2

The investigator will fulfil all the requirements set down in Part 2 of this document. In
addition, the investigator is required to undertake the tasks described below.

26. Witness statements

Investigators acting on behalf of an ACT agency should adopt the following procedures
regarding the process for the taking of witness statements, content of witness statements,
and the use of expert witnesses. Procedures for the taking of witness statements:

e The interview of a witness should be conducted at the first practicable
opportunity to ensure the best recall of events and to avoid contamination of the
witness’s memory through discussion with other people, or from media reports,
rumours etc. The statement should be taken and signed at the time of the
interview;

e Technical terms, slang and jargon used by the witness should be written as said,
but also clearly explained in the statement to ensure there is a common
understanding of the meaning;

e When taking statements from persons under 18 years of age, the parent/ guardian
or a responsible adult must be present during the interview. The parent/guardian
should co-sign the statement;

e Witnesses who have a limited understanding of English should be offered the
services of an accredited interpreter;

e Statements should include all relevant admissible and exculpatory evidence. The
investigator taking the statement should comprehend the rules concerning
hearsay and the provisions of any relevant Evidence Act or other laws relevant to
the ACT jurisdiction; and

e Where a witness wishes to change part of his/her statement after signing it, or
wishes to add further information, a supplementary statement should be
prepared. Original statements should not be changed or destroyed. All
statements obtained will form part of the brief.

Witness statements should be taken in a form that is acceptable to courts in the ACT
jurisdiction.
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4.1.1. Expert witnesses

Investigators should have expert assistance when they do not have the necessary
technical expertise in a given field. The selection of an expert should be made, on the
recommendation of the investigator, by the SERBIR following consideration of the
person’s standing, qualifications, capabilities and relevant experience to establish the
necessary credibility before the court.

Where an expert witness is to provide evidence, it is necessary to establish the person’s
expertise to the satisfaction of the court. The expert witness’s statement should provide
a full list of their formal qualifications and a summary of their relevant experience.

4.1.2. Use of interpreters

Where an investigator believes that a person is unable, because of inadequate knowledge
of the English language or a physical disability, to communicate orally with reasonable
fluency, an interpreter should be appointed. The use of accredited interpreters is best
practice. The investigator must ensure:

e The interpreter is independent of the matter under investigation;

e The interpreter is aware of his/her obligation to translate the exact words used by
the investigator and the suspect or witness. The interpreter must not impede or
distort the communication; and

e Where possible, all conversations involving the use of an interpreter are tape-
recorded so they may be independently interpreted, if required.

27.Formal interview of suspects

Investigators need to be fully aware of the requirements of the ACT Evidence Act 1971
and all relevant rules with regard to:

e Recording of interviews;

e Formal cautions;

e Interview time restrictions;

e Statutory rights of suspects;

e Rules regarding voluntariness, fairness and reasonableness; and

e Recording of interviews and transcripts of recordings.

28. Handling of physical evidence and exhibits

When an investigator decides that material held by the agency is relevant to the
investigation this material should be treated as evidence until no longer required for the
investigation and/or prosecution.

Physical evidence includes documentary and electronic evidence. Physical evidence can
be obtained in a number of different ways:

e Voluntarily provided by witnesses or suspects;
e Evidence already held by the agency; or

e By the use of agency coercive powers.
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All physical evidence should be subject to the same procedures for handling, storage and
disposal, regardless of the manner in which it was obtained.

The investigator should be conversant with the ACT Evidence Act 1971 any legislation
relevant to the particular agency. Investigators also need to be familiar with the
requirements for seizing of electronic evidence as applicable to their jurisdiction.

4.1.3. Exhibit Register

When the investigator has taken possession of the evidence, the following procedures
must occur at the earliest opportunity;

1 The exhibit should be recorded in an Exhibit Register and allocated an exhibit number.
The information in the Exhibit Register should include the full details as recorded on the
property seizure record;

2 Any subsequent movements of the exhibit should be recorded in the Exhibit Register.
This must include the date, the name and signature of the person taking the exhibit, the reason
and the destination;

3 Wherever possible, a perishable exhibit should be photographed and returned to the
owner as soon as practicable, unless legal requirements prevent this from occurring. It may be
necessary to take a representative sample for testing and for later use in evidence;

4 A designated Exhibit Registrar should maintain the Exhibit Register. The nominated
person should monitor and maintain the Exhibit Register and the exhibit room or storage area.
This person needs to have an appropriate security clearance; and

5 Original exhibits should not be attached to witness statements or provided to DPP.
Once obtained, it is the responsibility of the agency to maintain these exhibits until required at
court, returned to the owner, or lawfully destroyed.

4.1.4. Use of technical equipment

All investigators should possess and apply appropriate knowledge and skills to operate
agency technical equipment in accordance with law, for example, the use of tape
recorders for the recording of cautioned interviews as required by the ACT Evidence Act
1971.

29. Preparation of prosecution briefs

A brief is a set of papers containing:

e An allegation and reference to the relevant legislation;
e A narrative of the facts of the case; and

e The evidence obtained that proves the elements of the possible offence.

Briefs must be in an orderly and manageable format so that the prosecutor can easily and
effectively:

e Understand the allegations;

e Assess the evidence against the allegations;
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e Decide what charges are available against whom and whether charges should be
laid;

e Identify what further evidence the investigator should attempt to obtain;
e Provide appropriate disclosure of the prosecution case to the defence; and

e Prosecute the case in court.

Poorly put together briefs are much more difficult to understand and assess than well-
organised and thought out briefs. Briefs containing large numbers of documents can
become unwieldy, resulting in difficulties such as locating specific information and
understanding the significance of documentary evidence. The defendant’s lawyers will
also find it difficult to understand such a brief. In that situation, they may approach the
court to order service of a proper brief.

It is the job of the investigator, not the DPP, to organise the brief. It is the responsibility
of the investigator to liaise with the DPP on the form of the brief that is required.
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5. Attachment: Case handling criteria

Characteristic
of case

Complexity

Potential
damage

Nature of
offence

Status of
evidence

Scope

Availability of
evidence

CMD June’04

Suggested streaming of cases for investigation

Refer to the Australian
Federal Police

Requires detailed
analysis of large amounts
of evidence, both paper
and computer based

Use of sophisticated
technology

High monetary loss

Significant damage to
the reputation of the
ACT PS

Harm to the economy,
assets or environment of
the ACT

Impact upon broader
national law enforcement
issues (eg, organised
crime, money
laundering)

Elements of criminal
conspiracy

Serious breach of trust
by an ACT employee

Preliminary analysis
indicates strong
possibility of proof
beyond reasonable doubt
Falls within ACT DPP
Prosecution policy

Involves known or
suspected criminal
activities in a number of
ACT agencies and/or
jurisdictions

Collusion between a
number of parties

Evidence is required that
can only be obtained by
exercise of a search
warrant or surveillance

Use formally qualified
investigators

Requires detailed
analysis of evidence,
both paper and computer
based

Medium monetary loss

Significant damage to
the reputation of the
organisation

Likely to involve action
before a court or tribunal

Preliminary analysis
indicates possibility of
proof to the level of
proof beyond reasonable
doubt or balance of
probabilities

More than one party
suspected of being
involved in the case.

Evidence is required that
can be obtained within
the agency

Handle in-house

Analysis of relevant
evidence straightforward

Minor monetary loss

Minor damage to the
reputation of the
organisation

Likely to be limited to
administrative action
within the agency

Preliminary analysis
indicates strong
possibility of proof to the
level of balance of
probabilities

Isolated incident

Evidence is required that
can be obtained within
the agency
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6. Contacts

ACT Government Solicitor

Telephone: 02 26070666

E-mail: actgso@act.gov.au

ACT Office of the Director of Public Prosecutions

The Prosecution Policy mentioned in section 2.5 can be located at:

http://www.dpp.act.gov.au/policy.htm

ACT Ombudsman

Telephone:  (02) 6276 0111
Facsimile: (02) 6249 7829

Email: ombudsman@ombudsman.gov.au

Australian Federal Police

Team leader, Fraud Investigation
Territory Investigations Group
Telephone: 62567777

CMD June’04

35



mailto:ombudsman@ombudsman.gov.au



		About the Standards

		Determining the level of investigations necessary

		Fact-finding inquiries

		Managing complex investigations

		Undertaking complex investigations

		Investigation Process – Flowchart



		Fact-finding inquiries

		Some issues to consider before commencing a fact-finding inquiry

		Scope and purpose

		Plan of the inquiry



		Administrative inquiry or criminal investigation?

		Powers

		Power of persuasion

		Searches

		Getting answers to questions

		Taps and bugs



		Procedural Fairness

		The law on procedural fairness or natural justice

		Procedural fairness and the PID Act

		The practicalities of providing procedural fairness

		Considering ‘affected persons’



		Avoiding bias

		The law on bias

		The practicalities of avoiding bias



		Maintaining confidentiality

		Defamation

		Collecting information

		Documents

		Is it an authentic document?

		Document analysis

		Give a receipt

		Taking statements

		The form of the statement

		Is the witness credible?

		Interviewing over the phone

		Follow-up interviews



		Interviewing “affected persons”

		Is it appropriate?

		Tape or type

		The structure of the interview

		Adoption of the interview

		Open-ended questions vs. leading questions

		Support yourself

		Remember to be fair

		Issues not in dispute

		Try to avoid



		Organising material

		An evidence register

		Chronologies

		Running sheets or file notes

		Contemporaneous notes



		Not completing, or terminating, an inquiry

		Frivolous or vexatious matters

		Age of matter

		Notification of a decision to discontinue an inquiry



		Bringing an inquiry to finality

		Assessing the facts

		To what standard?

		Standard of proof

		Rules of Evidence

		Tell the story



		Writing the report

		What to include?





		Requirements upon ACT agencies when managing complex inquiries or investigations

		File management

		Activity Recording

		Investigation Management

		Evidence Matrix

		Resource Spreadsheet

		Recording Critical Decisions



		Additional standards for the conduct of complex investigations

		Requirements of Part 2

		Witness statements

		Expert witnesses

		Use of interpreters



		Formal interview of suspects

		Handling of physical evidence and exhibits

		Exhibit Register

		Use of technical equipment



		Preparation of prosecution briefs



		Attachment: Case handling criteria

		

		

		

		Suggested streaming of cases for investigation









		Contacts




Guidance for Organisations
Investigating

a Reportable
Conduct
Allegation






Contents

Introduction 3
Purpose of this guide 3
What is the Reportable Conduct Scheme? 3
Role of the Commission 3
What is an investigation into a reportable allegation? 4
Overlap between investigations into reportable allegations and workplace investigations 4
Balance of probabilities and findings 5
Role of the investigator 5
Process of an investigation 7
Conducting an investigation 8
1. Assessing the reportable allegation 8
2. Establishing an investigation 9
3. Conducting a thorough investigation 13
4. Assessing the evidence 20
5. Finalising an investigation 21
6. Making or recommending findings 22
Resources 23
Example: Blank Investigation Plan 23
Example: Completed Investigation Plan 27
Example: Letter of allegation 31
Example: Terms of Reference 33
Example: Investigation Report 36

Commission for Children and Young People

Level 18, 570 Bourke Street, Melbourne Victoria 3000
Phone (Free call) : 1300 78 29 78

Phone: (03) 8601 5281

Email: contact@ccyp.vic.gov.au

ccyp.vic.gov.au

Guidance for Organisations Investigating a Reportable Conduct Allegation Commission for Children and Young People




mailto:contact%40ccyp.vic.gov.au?subject=

https://ccyp.vic.gov.au/



Introduction

Purpose of this guide

The purpose of this guide is to provide assistance to
organisations and investigators that may not have
formal investigation training or experience to conduct
investigations into reportable allegations (allegations of
reportable conduct) and to set out a series of
minimum standards for these investigations. The
standards that are set out in these guidelines are not
prescriptive, but they do set out what the Commission
for Children and Young People (Commission) expects
in investigations conducted under the Reportable
Conduct Scheme (scheme).

The Commission recognises that each organisation is
different and will have different needs depending on
the type of organisation, its size and the available
resources. It is up to each organisation to decide how
an investigation will be carried out, who will undertake
the investigation and who will be the decision-maker
responsible for making findings at the end of any
investigation.

While organisations should conduct investigations in
the way that works best for them, the Commission has
a statutory function under the Child Wellbeing and
Safety Act 2005 (the Act) to ensure that all
investigations into reportable allegations are properly
conducted and are of a sufficiently high standard to
achieve the purposes of the Act.

In order to achieve this objective, this guide sets out
minimum standards and considerations in relation to
investigations into reportable allegations.

The scheme does not seek to duplicate investigations
into workplace allegations. Many organisations will
already have existing policies and procedures in place
for conducting investigations into alleged worker or
volunteer misconduct, which in many cases will meet
the requirements of the scheme.

This guide contains a number of template and
example documents to assist organisations in
conducting investigations into reportable allegations.
The examples used, including all individual and
business names, together with the incidents
portrayed, are fictitious. No identification with actual
persons (living or deceased), places or organisations
is intended or should be inferred.

What is the Reportable
Conduct Scheme?

The scheme is established by the Act and it seeks to
improve how organisations identify and respond to
allegations of child abuse and neglect by their workers
and volunteers. These allegations are called reportable
allegations. The types of reportable allegations are
described on page 8.

Role of the Commission

The Commission has various functions under the Act.
These functions include:

® educating, providing assistance and promoting
compliance by organisations that are covered by
the scheme to identify reportable conduct

® supporting and guiding organisations that receive
reportable allegations in order to promote fair,
effective, timely and appropriate responses to
reportable allegations

® independently overseeing, monitoring and, where
appropriate, making recommendations to improve
the responses of those organisations

® educating and providing advice to regulators that
fall under the scheme.

Guidance for Organisations Investigating a Reportable Conduct Allegation
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Introduction

What is an investigation into
a reportable allegation?

The term ‘investigation” broadly means a process of
inquiry that begins after an allegation has been made.

In relation to reportable allegations under the Act, the
relevant head of an organisation must investigate a
reportable allegation. In the context of investigations
into reportable allegations the head of an organisation
must:

1. ensure that the organisation has systems in place
in relation to the scheme, including systems for the
prevention of reportable conduct

2. notify the Commission when a reportable
allegation has been made

3. investigate the reportable allegation (this could
include permitting a regulator or independent
external investigator to investigate a reportable
allegation)

4. provide information or documents relating to a
reportable allegation to the Commission

5. ensure that the Commission (or independent
investigator engaged by the Commission) is given
‘any assistance’ in connection with the reasonable
performance of their functions

6. provide detailed information about a reportable
allegation to the Commission

7. provide details of the outcome of an investigation
into a reportable allegation and any proposed
disciplinary actions.

This guide sets out minimum reportable allegation
investigation standards set by the Commission that
reflect the head of an organisation’s obligations under
the Act to investigate reportable allegations to the
Commission.

Following an investigation into a reportable allegation,
findings must be made about whether or not the
reportable allegation happened. This is important so
that organisations can decide what action they may
need to take to keep children safe. Organisations may
also be undertaking an investigation for many different
purposes, such as an investigation into worker or
volunteer disciplinary matters, as well as reportable
conduct. Different facts might be relevant to different
purposes.

Investigations into reportable allegations must make
findings as to whether or not the facts meet the
definition of reportable conduct under the Act. It is
important for organisations to note that some facts
may be substantiated, but may not amount to
reportable conduct. For this reason, organisations
should draw a distinction between findings of fact and
findings of reportable conduct. This is explained
further on page 22.

A finding of reportable conduct is to be made on the
‘balance of probabilities’ and all findings of the
investigation must be reported to the Commission.

Overlap between investigations
into reportable allegations and
workplace investigations

Organisations may already have obligations in respect
of workplace investigations that come from different
legal documents, such as an applicable employment
award, an enterprise agreement, an individual contract
of employment or a workplace policy. Organisations
should consider the need to obtain their own advice
about how these other laws or obligations work with
the requirement to undertake investigations into
reportable allegations under the Act. The Commission
is not able to provide advice to organisations about
other workplace laws.

Guidance for Organisations Investigating a Reportable Conduct Allegation
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Balance of probabilities
and findings

A reportable conduct investigation must apply the
‘balance of probabilities’ as the standard of proof
when deciding whether or not the reportable
allegation is reportable conduct under the Act.

This means that an investigator should think about
whether it is more likely than not that the reportable
conduct happened. This is lower than the standard
of proof needed in a criminal case, which is ‘beyond
reasonable doubt’.

Given the serious nature of reportable allegations,
the Commission expects that the ‘Briginshaw test’
would generally be applied (from the case of

Role of the investigator

The investigator is the person who:

Collects and documents evidence

Briginshaw v Briginshaw (1938) 60 CLR 336).
This requires that the following be taken into account:

® seriousness of the allegation

® inherent likelihood of the conduct occurring based
on the evidence

® gravity of the consequences flowing from a
particular finding.

The Briginshaw test requires that the more serious
the allegation and gravity of a substantiated finding,
the more comfortably satisfied on the evidence

the decision-maker must be before making any
substantiated finding. The balance of probabilities in
reportable conduct investigations is explained more

on page 20.

Establishes the facts based on
evidence

Prepares an Investigation Report
that details the outcome of the
investigation and makes findings or
recommendations if asked to

The investigator is responsible for gathering and assessing all relevant evidence connected to a reportable
allegation. At the end of the investigation, the investigator must prepare an Investigation Report and, if requested
by the head of the organisation, make findings or make recommendations about the findings that could be made

based on the evidence.

Guidance for Organisations Investigating a Reportable Conduct Allegation
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Using an independent investigator

The Commission requires that an independent
investigator be used for investigations into reportable
allegations. An independent investigator means an
independent body or person (who can come from
within the organisation) with appropriate qualifications,
training or experience to investigate reportable
allegations.

An organisation should consider appointing an
external independent investigator when:

® the organisation cannot identify anyone within the
organisation with suitable experience and/or
training to conduct the investigation

® internal workers, contractors or volunteers
have a conflict of interest (described more on

pages 10-11)

® the investigation cannot be conducted internally
within a reasonable timeframe

® the investigation is complex and beyond the skills,
capability or experience of internal workers (for
example, the allegation relates to multiple incidents,
alleged victims or stakeholders).

Before engaging an external independent investigator,
it is recommended that the organisation:

® consider the proposed investigator’s skills and
experience, in particular their experience in
conducting investigations involving children

® conduct appropriate screening to make sure the
proposed investigator is appropriate to work with
children, including checking whether they have a
Working With Children Check

e sight the investigator’s certificate and/or
qualifications; a Certificate IV in Government
Investigations is appropriate

® check that their training is up to date and relevant
to the investigation

e identify any conflicts of interest or concerns about
possible bias (explained more on pages 10-11)

® discuss the investigator’s approach to managing
the investigation and clarify the support that might
be needed from the organisation

e discuss how the investigator will be paid, for
example an hourly rate or a fixed price

® check the investigator’s referee(s). A referee is a
person who has knowledge of the investigator’s
experience, conduct and ability to undertake an
investigation involving children. The referee should
have enough knowledge about conducting
investigations to be able to give this information.

The Commission does

not approve, accredit

or recommend

independent
investigators or investigation
bodies. Organisations who choose
to use an independent investigator
should undertake their own
inquiries to make sure the
investigator has the right
qualifications and/or experience
before appointing them to conduct
an investigation. Where an
investigation raises a question of
law, further legal or professional
advice should be sought by the
organisation.

Guidance for Organisations Investigating a Reportable Conduct Allegation
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Process of an investigation

The following diagram outlines the main steps of an investigation. Each step will be explained more below.

Assess Assess the reportable allegation(s)

Establish and plan an investigation

Conduct Conduct a thorough and fair investigation

Complete an Investigation Report

Findings Make or recommend findings
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Conducting an investigation

1. Assessing the
reportable allegation

What are reportable allegations?

A ‘reportable allegation” means any information that
leads a person to form a ‘reasonable belief’ that a
person has committed reportable conduct. The Act
sets out the five types of reportable conduct, which are:

e sexual offences (against, with or in the presence of,
a child)

® sexual misconduct (against, with or in the presence
of, a child)

® physical violence (against, with or in the presence
of, a child)

® behaviour that is likely to cause significant
emotional or psychological harm

® significant neglect.

For more information about each of the above types of
reportable conduct refer to the Commission’s
Information Sheet 2 - ‘What is Reportable
Conduct?’ found at https://ccyp.vic.gov.au/rcs-
factsheets/

If a matter contains more than one reportable
allegation, it is important to consider each allegation
separately. For example, a child may make the
following allegation:

‘My teacher hit me hard on the head at lunchtime
and called me names and told me he hates me.
| don’t want to go back to school any more.’

This statement includes three allegations:

1. The child has alleged that the teacher hit the child
‘hard on the head’ which is an allegation of
physical violence.

2. The child has alleged that the teacher ‘called’
the child ‘names’, which is an allegation that may
cause significant emotional or psychological harm.

3. The child has alleged that the teacher told the child
that the teacher ‘hates’ the ‘child’, which is a
comment that, if true, may also cause significant
emotional or psychological harm.

The purpose of separating the allegations is to ensure
that the investigator considers each of the allegations
and makes separate findings. This is important
because, on the evidence in any given situation,

one allegation may be substantiated but another
allegation not.

It is also important for investigators to separate
allegations of reportable conduct from allegations of
worker or volunteer misconduct. This is because
some types of worker or volunteer misconduct that
are investigated for workplace disciplinary reasons do
not involve reportable conduct. The investigation can
consider both reportable allegations and allegations of
worker or volunteer misconduct at the same time, but
it is important that the final report clearly addresses
each allegation as either a reportable allegation, or
worker or volunteer misconduct.

Other reporting requirements

It is important to remember that, depending on the
situation, the head of an organisation might have
more reporting obligations than just notifying the
Commission of allegations of reportable conduct.

For example, if an allegation involves reportable
conduct that might be criminal (including family
violence), the matter should be immediately reported
to Victoria Police in addition to the Commission being
notified. Notifying the Commission alone does not
mean that you have satisfied your obligation under the
law to report criminal child abuse to police.

In addition, if an allegation raises concerns that a child
is in need of protection, the matter should also be
reported to the Department of Health and Human
Services (DHHS). If you are a mandatory reporter
(someone who has a legal obligation to report a

Guidance for Organisations Investigating a Reportable Conduct Allegation
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Conducting an investigation

suspicion of child abuse to DHHS), notifying the
Commission alone does not mean that you have
satisfied your obligations under the law to make a
mandatory report to DHHS. You must still make a
report to DHHS.

There are a range of other reporting requirements that
apply to specific organisations such as those within
the education, healthcare and early years sectors.
Organisations should check with their regulators if
they are unsure of their other reporting requirements.

If an allegation might
involve criminal
conduct and has been
reported to Victoria
Police, an investigator must not
start their own investigation until
and unless police have told the
investigator that they can start their
reportable conduct investigation.

If an investigator has already
started their investigation and then
learns that police are investigating
the same matter, the investigator
must put the investigation on hold

straight away and discuss the
matter with police. The investigation
must not continue until and unless
police tell the investigator that they
can restart their investigation.

If an investigator or the

head of an organisation is

not sure what to do, they
should contact the Commission or
Victoria Police for help.

If Victoria Police are investigating

It is important to remember that there will be times
when investigations will need to be undertaken into
allegations that involve possible criminal conduct.
Even if these allegations have already been investigated
by police, the organisation may still need to conduct
their own investigation under the scheme. It is
important to remember that the scheme uses a
different standard of proof to criminal investigations.
The standard of proof, the ‘balance of probabilities’,

is explained more on page 20.

2. Establishing an investigation

Terms of Reference

It is important to establish a focus and a clear purpose
of an investigation in order to achieve the best results.
The purpose must be relevant, realistic, achievable
and within the investigator’s power. The Terms of
Reference for an investigation should set out the
proposed scope of the investigation while taking into
consideration any matters that will limit the ability of
the investigator to achieve those objectives, for
example, if witnesses are unavailable.

The Terms of Reference is a document that is agreed
upon by the head of the organisation that is engaging
the investigator and the investigator to ensure the
investigation is going to meet the needs of the
organisation.

The Terms of Reference should be broad enough to
allow the investigator to reach a view about the
organisation’s policies for responding to reportable
allegations as well as the alleged reportable conduct
itself. This will ensure that any policy or systemic failure
that might have caused children to be unsafe is
identified and recommendations made to resolve
these problems.

An example Terms of Reference is on page 33.

Guidance for Organisations Investigating a Reportable Conduct Allegation
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Conducting an investigation

Determine the powers of the investigator

An investigator’s powers will be what the head of the
organisation allows them to do, or have access to,
within the organisation. How thorough and detailed an
investigation will be is influenced by the powers
available to an investigator. This might include the
documents or files they can look at, the staff they are
allowed to interview, or where they are allowed to go
within the organisation.

Investigators must be aware of whether the head of
the organisation has granted them the power to:

® visit the organisation and take photographs

® ask other workers or volunteers who might be
witnesses to participate in an interview or to provide
a statement

e obtain information from people about policies,
procedures and practices

® gccess relevant records

® collect evidence including documentary evidence.

The powers of the investigator, together with what they
are being asked to do, should be formally documented
in the Terms of Reference so that both the head of the
organisation and the investigator are clear about how
the investigation will be undertaken.

Planning an investigation

The key to a good investigation is planning. Planning
can help to ensure that:

e the investigation is carried out methodically and in a
professional way

® resources are used effectively and additional
resources can be sought if required

® sources of relevant evidence are not overlooked
and opportunities for people to remove, destroy or
alter evidence are minimised

® alleged victims are not re-traumatised

® all relevant witnesses are identified and thought is
given to which witnesses need to be interviewed
and when. If a relevant witness is not going to be
interviewed then the reason for this decision should
be clearly recorded

® witnesses are interviewed separately

® the subject of allegation is given procedural
fairness.

Developing an Investigation Plan

The primary planning tool available to an investigator is
the Investigation Plan.

An Investigation Plan should be prepared before any
investigation commences. An Investigation Plan
should identify what questions need to be answered,
what evidence is needed to answer those questions,
and the best way to obtain that evidence. This will
include thinking about the witnesses who need to be
interviewed.

If an investigator is aware that another organisation
might have been involved in investigating the same or
a related matter, it might be helpful to contact the
Commission to discuss whether any relevant
information can be shared.

A template Investigation Plan is provided on page 23.
An example of how an Investigation Plan could be
completed is on page 27.

Conflicts of interest

It is important to ensure that an investigator does not
have a conflict of interest that could give rise to a
perception of bias, or actual bias, in the way they
investigate reportable allegations.

There are three different types of conflict of interest:

® an actual conflict of interest, where a conflict of
interest actually exists

® a potential conflict of interest, where a conflict of
interest could happen in the future and steps
should be taken to stop that from happening

® a perceived conflict of interest, where a reasonable
person might think that an investigator could be
influenced by a personal interest, regardless of
whether the investigator is actually being influenced
or not.

Guidance for Organisations Investigating a Reportable Conduct Allegation
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Conducting an investigation

A table setting out examples of these different types of conflicts of interest is below, together with suggestions on
how these conflicts can be managed.

Type of conflict
of interest

Example

Actions

Actual conflict
of interest

An investigator is responsible for
investigating an allegation of reportable
conduct made against a member of the
investigator’s family.

The investigator should not conduct the
investigation.

Potential conflict
of interest

An investigator is responsible for
conducting an investigation into a
reportable allegation when the alleged
victim and the investigator’s child are on
the same football team.

The investigator should report the
potential conflict of interest to the head of
the organisation and steps should be put
in place to manage the potential conflict
of interest or the investigator should not
conduct the investigation.

Perceived conflict
of interest

An investigator is asked to investigate a
reportable allegation when there is a
rumour that the investigator doesn’t like
the subject of the allegation.

The investigator should report the
perceived conflict of interest to the head
of the organisation and steps should be
put in place to manage the perceived

conflict of interest or the investigator
should not conduct the investigation.

For investigators, it is important to ensure that any
actual, potential or perceived conflict of interest is

immediately disclosed to the head of the organisation.

Where there is an actual conflict of interest, the
investigator should not be appointed to conduct
the investigation.

Steps can be taken to manage any potential or
perceived conflicts of interest to reduce the risk

of bias. If no appropriate steps can be taken to
satisfactorily manage a potential or perceived conflict
of interest to minimise the risk of bias, then the
investigator should not be appointed to conduct

the investigation.

Letter of allegation

A letter of allegation is a document written by an
appropriate person within the organisation (with the
head of the organisation’s approval) that clearly tells
the subject of allegation the details of the reportable
allegations made against them.

Organisations should provide a letter of allegation to
the subject of a reportable allegation so that there is a
record of the information that has been provided to
them. This also ensures that the subject of the
allegation is clear about what has been alleged
against them and is a step in providing procedural
fairness to the subject of allegation.

The Act does not require that a letter of allegation
be provided at a particular time in the investigation.
Heads of organisations should not delay the
notifications or updates that they are required to
provide to the Commission in order to prepare or
finalise a letter of allegation.

The head of the organisation should discuss the
provision of the letter of allegation with the investigator,
who will be able to provide advice about whether a
particular investigation needs a different approach.
Organisations are encouraged to obtain their own
independent legal advice in relation to any other legal
obligations that might exist beyond the Act (for
example, if there are investigation requirements that
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apply to a worker that are set out in an award,
enterprise agreement or workplace policy).

When a letter of allegation is provided it should clearly
set out each allegation and contain enough
information for the subject of allegation to be able to
understand exactly what the allegations are so that
they can respond to them. For example, in the case
of a Foster Carer who is alleged to have physically
assaulted a child, the letter of allegation should
contain detailed information about the reportable
allegation including:

® the name and age of the child who is the alleged
victim
® the details of the reportable allegation

e when the reportable conduct is alleged to have
occurred, including the date and time if it is known

® where the reportable allegation is said to have
occurred, including a description of the physical
location or the address if it is known.

The letter of allegation should also advise the subject
of allegation that a substantiated finding of reportable
conduct can be reported by the Commission to the
Working with Children Check Unit which may trigger a
re-assessment of the subject of allegation’s Working
with Children Check.

The Commission can be contacted for help in
deciding what the separate reportable allegations are.
This might assist when there is more than one
allegation or when there is more than one date, more
than one location and/or more than one victim.

When to provide a letter of allegation

Careful consideration should be given to the best
timing of a letter of allegation. While the subject of
allegation is entitled to know the details of a reportable
allegation and be provided with an opportunity to
respond, the subject of allegation might not be told
about the allegation or the investigation until the
evidence has been collected, including witness
statements, documentation and any physical
evidence.

Alerting the subject of
allegation too early in
the investigation may
put the investigation

at risk if there is some chance for
evidence to be damaged or altered,
or witnesses to be pressured to
change their story.

The letter of allegation should inform the subject of
allegation that they are entitled to nominate any
person whom they consider should be interviewed as
part of the investigation. The subject of an allegation
should also be told that they will be given an
opportunity to tell their side of the story, to respond
to evidence the investigator identifies and to have a
support person of their choosing present in any
interview. The subject of an allegation should be
invited to respond either in writing or by way of an
interview. Some workers might also have a right to
consult with or have a union representative or lawyer
present with them during any investigation meeting,
depending on the organisation’s workplace policies,
or any applicable workplace award, enterprise
agreement or individual employment contract.

Investigators should
keep in mind that the
requirements of
procedural fairness

mean that the allegations must, at
an appropriate time before any
adverse findings are made, be put
to the subject of allegation.

An example letter of allegation is on page 31.
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3. Conducting a thorough
investigation

Gathering evidence

There are a number of different types of evidence that
might be relevant to an investigation. Sometimes
evidence can be difficult to obtain, for example in
situations where time has passed since the reportable
conduct allegedly occurred and witnesses are hard to
locate. In these cases investigators should make
reasonable efforts to gather relevant evidence and
these efforts should be explained in the final report.

Types of evidence

In an investigation into a reportable allegation, the
main sources of evidence are likely to be one or all of
the below types:

® Physical evidence, including documentary
evidence such as emails or photos; or records such
as rosters or incident reports; or objects such as
mobile phones or computers

® Site inspections, which may lead to an investigator
taking photographs of locations or making a
diagram

® Direct evidence from the alleged victim, the
alleged victim’s parents or carers, from witnesses
about what they saw, heard or did as well as from
the subject of allegation themselves

® Expert evidence, including technical or specialist
advice from, for example, a doctor, psychologist or
a computer expert.

Collecting evidence

Evidence collected should be relevant to the
investigation, reliable and probative (providing proof of
something), so that it can help to establish whether the
reportable allegations amount to reportable conduct,
that is, whether it is more likely than not that the
reportable allegations either occurred, or did not
occur.

An investigator should ensure the evidence gathered
is the best available and is stored and documented
properly so that, where applicable, it will be able to be
relied on in any future legal proceedings that may arise
(see ‘Storing evidence’ below).

The investigator should regularly refer back to the
Investigation Plan as a reminder of what allegations
the investigator is considering, and therefore what
evidence is needed to substantiate those allegations.

As outlined above, the investigator should keep in
mind their powers when it comes to collecting
evidence. All evidence that is collected should be
clearly documented.

Storing evidence

Investigators should ensure that original documents
and other evidence collected during the investigation
are stored securely in their original condition.

It is helpful to record how the evidence was collected
and who has handled the evidence before it came into
the investigator’s possession.

It is good practice to place each piece of evidence in a
resealable bag or envelope with a label stating what
the evidence is, where it was gathered (including the
date and time), and who provided the evidence to the
investigator.

If you are unsure about
how to handle the

evidence collected,
you can contact the Commission
for advice.
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Conducting interviews

All relevant witnesses should be identified and, where
possible, interviewed. In some cases the evidence of
only one witness may be enough to prove or disprove
an allegation; however, gathering additional evidence
that supports the evidence already collected is good
practice because it gives greater support to the
findings ultimately made. The Commission also
expects that both the alleged victim and the subject of
allegation will be interviewed unless there is a good
reason not to. The reason why the alleged victim or
subject of allegation was not interviewed should be
documented and included in the Investigation Report.

Preparation is the key to good interviewing. Planning
an interview, and having an understanding of what
information a particular witness might give, will enable
the investigator to plan the order they want to ask their
questions in and keep the interview on track.

It may be helpful to arrange interviews with witnesses
‘offsite’ if appropriate. This will avoid other people,
including the subject of allegation, observing or
overhearing what the witnesses are saying. Often
witnesses can be fearful of telling an investigator
everything they know when an interview is conducted
within the workplace.

If it is not possible to record an interview, or if the
witness does not agree to the interview being
recorded, the investigator should take very detailed
notes of the discussion. The notes of the discussion
should be written word for word as much as possible
and should include the name, position title and
professional address of the witness if appropriate.

The date, time and place where the interview occurred
should also be recorded.

Interviewing a child

In most reportable conduct investigations, the alleged
victim of the reportable allegation will be a child or
children. There is also the chance that another child or
children witnessed the reportable allegation that is
being investigated.

A child involved in an
investigation into a
reportable allegation,
whether they are the

alleged victim or a witness, should
be interviewed unless there is a
good reason why this should not
occur.

The approach to interviewing a child is different to
interviewing an adult and requires careful thought and
planning. Depending on the reportable allegation, it
may be desirable for the investigator to seek help from
someone with specific and appropriate training and
expertise to interview the child. It is very important that
an investigator gives a child who is an alleged victim or
a witness the opportunity to tell their story, where it is
appropriate, being mindful to avoid causing any further
trauma to the child.

In thinking about how to interview a child, the

investigator should consider a range of factors

including:

e if the child has been interviewed already

® the age and developmental stage of the child

e the child’s level of maturity

® ensuring cultural safety and facilitating the child’s
participation and inclusion (see page 15)

® the nature of the reportable allegation

® how the reportable allegation might have impacted
upon the child

e whether the child has a disability and what that
means, if anything, for the interview

e support for the child.

When interviewing the alleged victim, it is important to
try to gather evidence about the reportable allegation
as well as any impact the alleged reportable conduct
has had on the victim. This is especially important
when investigating conduct that has caused significant
emotional or psychological harm.
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If it is appropriate to interview a child and it is not possible to have the interview conducted by a specialist, the
following checklist is intended to provide some basic guidance to assist investigators:

Do

® | earn the relevant background first
® Respect the rights of the child

® Build a rapport with the child before questioning
the child about the reportable allegation

® Explain the purpose of the interview to the child
® Understand the developmental stage of the child

® Use appropriate language when speaking to the
child

® Ask simple and clear questions

® Ask one question at a time

® | imit the number of people present

e Allow the child an appropriate support person
e Minimise distractions and interruptions

e Keep interviews as brief as practicable

Don’t

® Ask leading questions (questions that suggest the
answer)

e Touch the child
® [ntimidate the child

e Make the child feel bad about what they are
disclosing

e Ask more than one question at a time

® |nterview the child more times than is absolutely
necessary

An investigator should
consider seeking
expert advice about
how and when to

interview a child, both to avoid
causing harm to the child and also
to ensure that the best evidence
possible can be gathered from
the child.

Promoting inclusion and participation
of all withesses

It is important that an investigator gives thought to
how they can promote the inclusion and participation
of all people who are relevant to the investigation of a
reportable allegation. This will help the investigation as
it will enable the investigator to gather the best
possible evidence from witnesses by making sure that
they feel safe, respected and heard when asked to tell
their story.

Ensuring cultural safety

An important part of promoting the inclusion and
participation of witnesses who are Aboriginal and/or
Torres Strait Islander, or from culturally or linguistically
diverse backgrounds, is to give thought to how to
ensure that witnesses feel culturally safe. Cultural
safety refers to the need to create an environment
where there is no challenge or denial to a person’s
identity, who they are and what they need.

A safe and culturally responsive environment is one
that acknowledges, respects and accommodates
diversity, and where people feel safe and secure in
their identity, culture and community. In a practical
sense, investigators can facilitate cultural safety by:

® being respectful and flexible in their attitudes
towards people from cultures other than their own,
and recognising their own, often unconscious,
cultural bias

e working to develop trust and rapport with the
witness

recognising and avoiding stereotypes.
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Facilitating an inclusive, safe environment for all
witnesses

Investigators should also give consideration to how
they can create a safe and respectful environment to
facilitate the inclusion and participation of witnesses
who:

® identify as same-sex attracted, intersex or gender
diverse, or

® are people with disability.

When an investigator is giving thought to how they can
create a safe and respectful environment for a
member of one of the above communities, it is
important to be mindful of the following:

® people who identify with each of the above
communities should be treated as individuals rather
than as a homogeneous group

® investigators should reflect on any unconscious
bias about the person who is to be interviewed and
how this bias may impact upon the understanding
or assumptions the investigator might make about
the witnesses’ needs or capabilities.

Another way to promote inclusion and participation of
all witnesses is to consider whether a witness might
require or benefit from some additional support or
help to tell their story. This assistance might be in the
form of a familiar support person who can attend an
interview with the witness, or in the case of a witness
with disability, they might need to use an assisted
communication device or require an individualised
communication approach. An investigator should seek
the views of the witness’s carer, guardian or advocate
(when they have one).

Wherever possible, the views of specialist service
providers should be sought in relation to any of the
above communities to ensure that the witness is
interviewed in an appropriate, respectful and safe way.

Investigations involving family violence

Physical violence committed against, with or in the
presence of a child is a form of reportable conduct.
Similarly, exposure to family violence perpetrated by
one parent against another can cause significant
psychological or emotional harm to children, which is
another form of reportable conduct. This means that
there will be times when an investigator is required to
investigate a reportable allegation that relates to family
violence committed within the home.

Family violence is extremely serious and often involves
criminal behaviour. If the matter has not previously
been reported to police it should be reported
immediately and no further action taken until and
unless police advise that the reportable conduct
investigation can proceed.

Family violence is complex by nature and there is often
a continuing threat to the safety or to the lives of all
affected family members, including children, and
sometimes to extended family members. An
investigation, if not appropriately and safely managed,
could result in an increased risk to those family
members.

It is also possible that the reportable allegation being
investigated may already have been investigated by
Victoria Police. In this case, it is recommended that
the investigator contact the police investigator as the
police investigator may be able to provide some
information or advice relevant to the reportable
conduct investigation.

Victoria Police is also part of the Victorian Integrated
Family Violence Service System and it works closely
with other government bodies as well as non-
government organisations to improve the safety of all
victims of family violence. Victoria Police may be able
to alert specialist services that are already engaged
with the family, so that these services can provide the
family with additional assistance and support during
the investigation. Police will also be able to provide
advice to the investigator about how the investigation
can be undertaken in a safe manner and how any
risks can be appropriately managed.
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It is important that the investigator remains patient and
doesn’t make assumptions when investigating
reportable allegations that relate to, or involve, family
violence. While this is relevant to any investigation,
some perpetrators of family violence can be so
charismatic that people often don’t believe they are
capable of committing family violence. In some cases,
this could lead to an investigator developing an
unconscious bias in favour of the subject of allegation.
It is also important that investigators are aware of the
risk of undue influence, power imbalances and/or
possible manipulation by the subject of allegation.
Investigators should not lose sight of the need to
maximise the safety and support of those involved
when investigating these matters.

If the alleged conduct being investigated has not
previously been reported to police, the family may not
have been referred to support services. For further
information about various support services and the role
of police in response to family violence incidents, refer
to the Victoria Police website www.police.vic.gov.au
and search for ‘family violence publications’.

Order of interviews

The first interview is often with the person who notified
the head of the organisation of the reportable
allegation. This interview is generally undertaken as
part of an investigator’s initial inquiries to better
understand what is alleged to have happened and to
plan how the investigation should be undertaken. All
other interviews should be conducted without delay to
reduce the chance that people will start to forget the
details of the incident. This is particularly relevant to
the alleged victim and witnesses who are children.

The order in which the remaining witnesses are
interviewed will depend on the importance of their
evidence, their connection with the subject of the
allegation and their availability. It is helpful not to have
a lot of time between witness interviews. Avoiding
delays between one witness interview and the next will
minimise the opportunity for the witnesses to discuss
their evidence, which could cause a witness to
become confused about what they remember, or
create an opportunity for one witness to influence
another witness.

Where possible, the person who is the subject of
allegation should be interviewed last so that the
important evidence that has been collected can
be explained to them and they can be given an
opportunity to provide their response to all of the
evidence.

Record keeping

Organisations should be aware of legal, contractual,
professional and other obligations to document
allegations of reportable conduct and maintain proper
records.

An investigator should document all information about
the investigation including everything they did and
why. The investigator should also make records of all
of the evidence collected. All records should be stored
securely and organisations should be aware of their
obligations around how long they need to keep those
records.

Organisations’ policies in relation to reportable
allegations should identify the workers or volunteers
who are permitted to access and share investigation
records, the reasons for and circumstances under
which they can be accessed, and who has
responsibility for looking after the records and keeping
them secure.

Any policies regarding reportable allegations should
note that records might need to be shared with other
organisations, such as regulatory bodies or law
enforcement agencies.

Individuals whose personal information is contained in
a record, including that of victims and the subject of
an allegation, may also have a right to access such
records under relevant legislation or policy (for
example, the relevant freedom of information or
privacy legislation).

Investigations into reportable allegations might also
include the provision of medical or other health
records, where more stringent disclosure and
document retention obligations will apply.
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Inspecting a site

If an investigator makes a site inspection as part of
an investigation (that is, the investigator visits the
organisation or place where the reportable allegation
is alleged to have happened), the investigator should
be clear about why he or she is undertaking the site
visit and what evidence or other information the
investigator is seeking. The investigator should take
detailed notes of their visit and may think about taking
photographs.

Procedural fairness

The Act provides that a worker or volunteer who is the
subject of a reportable allegation is entitled to receive
natural justice in investigations into their alleged
conduct. Natural justice is often called procedural
fairness.

It is important that the procedures an investigator
applies when conducting an investigation are ‘fair’ and
‘reasonable’. This will usually include ensuring that,
before any findings are made or any disciplinary action
is subsequently considered, the subject of allegation:

® s provided with a letter of allegation prior to any
interview being undertaken

® is put on notice of the nature and scope of the
allegations

® s provided with an opportunity to have a support
person present (or, if entitled through an award,
enterprise agreement, individual employment
contract or workplace policy, a lawyer or union
representative) present with them

® s provided with an opportunity to respond to the
allegations and any relevant evidence that has been
obtained during the course of an investigation

® is made aware of the consequences of the
investigation in the event that any adverse findings
are made

® has a reasonable opportunity to respond to the
relevant evidence

® has a reasonable opportunity to give their side of
the story

® the responses provided by the subject of an
allegation are considered by the investigator,
organisation or head of the organisation before any
final decision is made.

Procedural fairness does not require that a subject of
the allegation must be notified that a reportable
allegation has been made about them straightaway.
For example:

® the subject of allegation does not need to be told
about allegations when the Commission is first
notified or that are plainly false (for example, the
subject of allegation was on holidays at the time the
alleged incident occurred)

® careful consideration must be given to when the
subject of allegation should be told about an
allegation in order to ensure the investigation is not
compromised but remains procedurally fair.

The subject of allegation should be given a reasonable
opportunity to tell their side of the story. They might
want to do this in person or they might want to put it in
writing, for example in a letter responding to the letter
of allegation.

It will be important for the investigator to think about
whether they will be able to make a fair decision based
on all of the relevant evidence if the subject of
allegation only wants to give their response in writing
and not in person. This is important because
investigations into reportable allegations might involve
credibility assessments. For example, where only the
alleged victim and the subject of the reportable
allegation witnessed the relevant events and had
different recollections of events, credibility
assessments may only be appropriately made by an
investigator in person. In this example, an assessment
of credibility may need to be undertaken where an
investigator is to make a determination as to whose
evidence is preferred (that is, between the person who
is the subject of the reportable allegation and the
alleged victim).
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Where a response is only provided in writing, the
investigator will also not have a chance to ask the
subject of allegation any questions to make sure there
is no misunderstanding or to clarify their evidence
unless those further queries are addressed in writing.

During a reportable conduct investigation, the subject
of allegation may choose, but is not required, to give
information or documents that support their version of
events.

Organisations should
comply with the
requirements of
procedural fairness
when investigating an allegation and
determining outcomes. By

observing procedural fairness, an
organisation manages risk properly,
ensures that it responds in a
manner that is fair to everyone
involved and minimises the chance
that its decisions might be
challenged.

Confidentiality

The details of any investigation into a reportable
allegation should be kept confidential unless there is a
good reason not to do so. All persons involved in an
investigation into a reportable allegation should be told
that the investigation must be kept confidential except
to the extent that there is a need to inform those who
have a need to know (for example, to manage any
ongoing risks to children, to obtain legal advice or for
a child to speak with their parent, guardian, etc.).

By keeping the identity of the person making the

reportable allegation and the child who is the alleged
victim confidential, the organisation will minimise the
risk of distress, unfairness or harm to those involved.

Another important reason to keep information about
the investigation confidential is to protect the integrity
of the investigation. If a potential witness considers
that they are unable to trust the investigator not to tell
others what they have said, they may be reluctant to
come forward with relevant evidence.

Where evidence obtained in an investigation is kept
confidential, there is less risk of contamination of the
evidence. In other words, there is less chance of
witnesses discussing the evidence and either
confusing each other, or else one witness encouraging
another to change their story. For this reason, any
witnesses interviewed in the course of an investigation
must be asked not to discuss the case with other
witnesses or anyone else.

Before interviewing any witnesses, investigators
should check whether they have discussed the case
with anyone else and record the response.

It is also likely that the organisation will have its own
confidentiality or privacy policy with which an
investigator will need to comply.

In some cases an organisation may wish to, or be
required to, disclose some information about the
reportable allegation, for example where a view is
formed that a child is in need of protection, or parents
are concerned about the safety of their children.
Organisations may also wish to disclose some
information relating to the investigation or the findings
once the matter has been completed. This might be to
help the organisation manage future risks to children.
Before disclosing any information about an
investigation or findings, organisations should
consider getting their own advice regarding their legal
obligations under the Act as well as other privacy laws.

Managing risks during the investigation

When an allegation has been made, the investigator
should assess the risks associated with the allegation
and speak to the head of the organisation about any
measures needed to reduce risk. Managing risks
involves assessing the safety of all children (not just
the alleged victim) and other affected people, and
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deciding what actions should be taken to ensure their
safety and wellbeing. Some factors that should be
considered in any risk assessment include:

e the nature and seriousness of the reportable
allegation

® the vulnerability of the children affected

® the position of the subject of allegation within the
organisation and the nature of the work they do

e whether the subject of allegation has unsupervised
access to children.

A risk assessment may also involve deciding what
action (if any) should be taken with respect to the
subject of allegation while the investigation is being
carried out. The head of the organisation should take
action that is needed to keep children and other staff
safe. This could include supervising the subject of
allegation, stopping them from having direct contact
with children, or in very serious cases, suspending
them or taking other similar action to remove them
from the workplace. If the head of the organisation is
considering taking immediate action against the
subject of allegation, they should consider the need
for advice about their obligations under other
workplace laws, awards or enterprise agreements.

The head of the organisation should also keep the
subject of allegation’s welfare and wellbeing in mind
when making decisions as far as that is appropriate.
While the safety and wellbeing of children is the most
important consideration in the context of investigations
into reportable allegations, organisations should
consider the welfare of the subject of allegation and
other witnesses as far as appropriate in the
circumstances.

4. Assessing the evidence

Standard of proof

A reportable conduct investigation should apply the
‘balance of probabilities’ as the standard of proof.
This means that an investigator should consider
whether it is more likely than not that reportable
conduct has occurred.

This may involve comparing conflicting versions of
events given by different witnesses in order to decide
which version is the more probable. In determining
what is more likely than not to have happened,
investigators do not need to undertake a mathematical
or mechanical assessment of probabilities. Rather, a
person conducting an investigation and making
findings should actually be persuaded, based on the
available evidence, that reportable conduct has
occurred before making such a finding.

Assessing the evidence

When assessing the evidence, a decision-maker must
make an evaluation of the strength or weight of the
evidence. The more weight that can be placed on a
piece of evidence, the more persuasive it is.

In order to determine how much weight to place on a
piece of evidence, the decision-maker should
consider:

® How reliable is the evidence?

® |s there another piece of evidence that either
supports or contradicts the evidence in question?

® How plausible is the evidence in all of the
circumstances — does it have a ‘ring of truth’
about it?

e \What is the source of the evidence? Is the evidence
objective, such as CCTV footage, or is it just a
rumour?

® Do relevant witnesses give consistent accounts?

® \Was the person who is the subject of the allegation
given an opportunity to comment on the evidence
and were they given an opportunity to tell their side
of the story?

A decision-maker should base their findings on
evidence of weight and not on suspicion, rumours
or hunches.
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5. Finalising an investigation The information contained in the report should allow
any reader to understand how the investigation has
Preparing a report been conducted and see that the investigation has
made fair findings based on the evidence obtained
Depending on the Terms of Reference, an investigator during the investigation. The evidence should be set
might be required to make findings or they might be out in such a way that it clearly explains to a reader
required to make recommendations to assist the how and why the investigator reached his or her
decision-maker to make findings. conclusions.
Regardless of who will make the findings, when an An Investigation Report should reflect the terms of
investigator finishes an investigation, a report must be reference and should set out, as a minimum:

prepared for the head of the organisation.

Each reportable allegation is clearly and separately identified and particularised
(the details of each allegation set out)

A summary of the investigation, including:

The approach The evidence A summary of The The importance
adopted by the obtained the evidence investigator’s the investigator
investigator assessment of gave to each

the evidence piece of
evidence and

why

The findings of fact made by the investigator about whether or not the allegations
are proved or disproved and the evidence relied upon in reaching those conclusions

Recommendation(s) of the investigator about the findings that should be made
(or the findings if the investigator is required to make them)

An example Investigation Report is provided on page 36.
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6. Making or recommending
findings

As outlined above, some investigations might require
the investigator to make findings while other
investigations will require the investigator to make a
recommendation to help another decision-maker
within the organisation to make the findings. This is
something that should be included in the investigator’s
letter of engagement or other scoping document.

In making findings or recommendations about
findings, the investigator needs to understand the

Types of findings

different types of findings used by the Commission
under the scheme.

If a decision-maker other than the investigator will be
making the findings, it is important that the decision-
maker reviews all of the evidence as well as the
assessment the investigator made of that evidence.
The decision-maker must make sure they agree with
the conclusions reached by the investigator before
adopting them. However, the decision-maker should
not depart from the recommendation of the
investigator unless there is good reason to do so
based on the evidence.

The investigator makes findings as to whether the allegations are substantiated or not on ‘the balance
of probabilities’. The available findings are set out and summarised below. For more information about
each of the findings refer to the Commission’s Information Sheet 8 - ‘Investigation findings’ found at

<https://ccyp.vic.gov.au/rcs-factsheets/>.

Finding Definition

Substantiated

The alleged reportable conduct occurred on the balance of probabilities.

Unsubstantiated -
insufficient evidence

There was significant strong evidence that supports the allegation, but the
evidence falls short of being able to make a substantiated finding.

Unsubstantiated - lack of
evidence of weight

A lack of evidence made it too difficult to fully investigate an allegation despite
the investigator’s reasonable efforts.

Unfounded

A positive finding, on the basis of being more likely than not, that the alleged

reportable conduct did not occur.

Conduct outside the scheme

The conduct as alleged occurred, but in all of the circumstances was found not

to be reportable conduct for the purposes of the Act.
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Resources

Organisations and regulators that are required to comply with the
Reportable Conduct Scheme should contact the Commission for
further guidance:

* Telephone: 03 8601 5281

+ Email: contact@ccyp.vic.gov.au

Information is also available on the Commission’s website at
ccyp.vic.gov.au

Example: Blank Investigation Plan

Matter details

Subject of allegation details

RCS reference number

Organisation contact

Contact title/position

Organisation address

Organisation phone
number(s)

Secure email

Investigator

Investigation overview

e How did the information come to the attention of the organisation?

e \Who are the people involved? Who is the alleged victim? Who is the subject of an allegation? Who are each of
the relevant witnesses that are known at this time?

e Have any initial inquiries been carried out by the organisation — what was learned?

Why is the investigation being conducted?
What details are known at this time?
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Resources

Allegations

Allegation 1

Each allegation should be separate (dates/victim/location, etc.)
Example:

On [date] or between [date] and [date] it has been alleged by [name of
discloser] that [name of the subject of the allegation] may have engaged in
the following conduct:

e [name of the subject of the allegation] approached [name of alleged
victim] and said words to the effect of [insert words alleged to have been
used] about [insert name of alleged victim] in the presence of [insert
names of children who may have witnessed the allegation].

It is alleged that the above factual allegations may constitute reportable
conduct because the behaviour could cause significant emotional or
psychological harm to a child.

Allegation 2

Subject of the allegation

Name

Address

Phone number

Email

Position held

Time in position

Risks
Risks e |dentify the context of the investigation and identify any risks; that is, what
are the risks and why are they risks?
e FEvaluate each risk systematically and at regular intervals if required. Is there
anything that can be done to remove or lessen the risks?
Issues/notes e Consider whether the investigation should be undertaken by internal or

external investigators.

o Make a list of possible people affected by the investigation and possible
outcome.

Conflicts of interest

e Consideration should be given to any actual, potential or perceived conflicts
of interest of the investigator.
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Scope of investigation

e \What is the investigator being asked to do? This means that the allegations need to be clearly defined and set
out and the investigator should be asked to make findings in relation to each of the allegations.

e Define the limit of the investigation. What questions need to be answered so that a decision can be made about
whether or not the reportable conduct happened and happened in the way that is alleged? This will form the
Terms of Reference of the investigation.

e The Terms of Reference are agreed to prior to the investigation starting and are recorded.

o |t is essential that the scope be limited to the allegations specified and in the context of the specific legislation or
policy. If any additional allegations arise during the investigation, the Investigation Plan should be updated to deal
with those new matters.

e The scope of the investigation will be included in the Terms of Reference.

Decision-maker

Who is the decision-maker? This will usually be the head of the organisation.

Current information

Source

Information

Relevance (to the allegation)

Example: John Smith

Statement made
providing evidence of:

e Example

Allegation 1, Element 4

Example: ASIC

Historical extract of
Example Pty Ltd

Allegation 1, Element 2

Possible witnesses

Name

Information

Relevance (to the allegation)

Example: lan Franklyn

Example: Possible
witness to alleged
incident at ABC School.

Example: Was present when the incident is alleged to
have occurred. May be able to provide insight into
whether or not the alleged incident occurred at ABC
School.

Example: Alex Tsiolkas

Example: May have
medical evidence of
injury.

Example: May be able to assist in establishing whether
the behaviour could constitute significant emotional or
psychological harm to a child.

Guidance for Organisations Investigating a Reportable Conduct Allegation

Commission for Children and Young People

25






Resources

Possible evidence

Item/document

Source

Relevance

Example: Statement
from lan Franklyn

Example: Contact,
ABC School

Example: Received the complaint of reportable conduct
from the child and has information that has been obtained
directly from the child when the complaint was received.

Example: Medical
evidence of injury

Example: Contact,
Ourtown Medical Centre

Example: May be able to provide medical evidence of
injury. In order to obtain this information | will need to
speak with the child’s parent or guardian and ask whether
they would provide their consent to obtain this

information.

Investigation action plan

Action

Date/time action
taken or required to
be taken by

Person to action

Notes

e [s an expert opinion
required?

e Notes
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Example: Completed Investigation Plan

Matter details

Subject of allegation details Joan Smith

RCS reference number RCS/2017/6938

Organisation contact Mr Alex Tsiolkas

Contact title/position CEO

Organisation address Excellent Child Care Victoria Pty Ltd, 1001 Collins Street, Melbourne
Organisation phone (03) 9123 4567

number(s)

Secure email ceo@excellentchildcare.com.au

Investigator Julie Brown, Flash Investigations Pty Ltd

Investigation overview

The Subject of Allegation (SOA), Joan Smith, is a qualified childcare worker and is employed by Excellent Child Care
Victoria Pty Ltd, 1001 Collins Street, Melbourne.

On Monday 4 July 2017, Mr Alex Tsiolkas (CEO) received a report from the alleged victim’s mother, Fiona Nguyen, of
a reportable allegation involving her child, Sonny, at Excellent Child Care Victoria Pty Ltd, located at 1001 Collins
Street, Melbourne (the details of the reportable allegation are set out at item 2 below). Alex took careful notes of his
discussion with Fiona. Fiona provided Alex with a photograph of Sonny’s bruised hand.

This matter was identified as an allegation of physical violence against a child, which is a reportable allegation under
the Child Wellbeing and Safety Act 2005 (the Act). Victoria Police (the police) and the Commission for Children and
Young People (Commission) were, within 3 business days, notified of a reportable allegation under the Child
Wellbeing and Safety Act 2005, pursuant to Section 16M (1)(a).

On Wednesday 5 July 2017, the police advised that they would not be undertaking an investigation and advised
Alex that they had no objection to Excellent Child Care Victoria Pty Ltd commencing its investigation into the
reportable allegation.

Allegations

Allegation 1 Physical violence committed against a child and/or in the alternate
Misconduct as defined by the Quality of Care Policy
e On Monday 4 July 2017, Sonny may have been in Joan’s care.

Sonny allegedly arrived home later that day.

It is alleged that Sonny told Fiona that Joan slapped Sonny on the hand.

Fiona says that she observed bruising on Sonny’s hand.
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Subject of the allegation

Name

Joan Smith

Address

1 Anywhere Street, Anytown VIC 3999

Phone number

(03) 9123 4599

Email JS@anyemail.com

Position held Childcare Worker

Time in position 4 years

Risks

Risks Alleged victim is 5 years of age.

Issues/notes The services of an interpreter were considered, but were not required on this
occasion.

Conflicts of interest Nil

Scope of investigation

The scope of the investigation is to determine if, on the balance of probabilities, the allegation of physical violence
and/or the allegation of misconduct pursuant to the Quality of Care Policy against a child by Joan Smith, as
specified in Section 2 of this Investigation Plan, is substantiated or not.

Decision-maker

Mr Alex Tsiolkas

CEO, Excellent Child Care Victoria Pty Ltd, 1001 Collins Street, Melbourne

(03) 9123 4567

Current information

Source

Information Relevance (to the allegation)

Alex Tsiolkas

Received report of Witness and CEO of Excellent Child Care Victoria Pty Ltd

allegation from Fiona
Nguyen

Fiona Nguyen

Informed by son (Sonny) Witness and mother of victim (Sonny Nguyen)
re allegation. Made
report to Alex Tsiolkas.
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Possible withesses

Name Information Relevance (to the allegation)
Sonny Nguyen Alleged victim o Alleged victim
e Can provide details of the reportable allegation
Fiona Nguyen Mother of alleged victim e Provided notification of the reportable allegation
e Has information regarding incident, injury and the
impact on Sonny
e Mother of alleged victim
e Reported the reportable allegation to Alex Tsiolkas
Penny Nguyen Support person e Provided support for alleged victim
Jane Collins Senior childcare worker e Subject of allegation reports directly to her (line
manager)
e Had received other complaints re the subject of
allegation
e May provide information on subject of allegation’s
performance and attitude towards the children
e Review note in subject of allegation’s file re previous
complaints
Nicole Amorosi Childcare worker e May have information relevant to the previous
complaint
e May have details regarding the alleged incident
e Rostered to work with the subject of allegation on the
day of the alleged incident
e Observed alleged incident
e Stated in initial inquiries that the subject of allegation
was rough with children
Anthony Khoury Childcare worker e May have information relevant to the complaint
e May have details regarding the alleged incident
e Rostered to work with the subject of allegation on the
day of the alleged incident
e Observed alleged incident
e Stated in initial inquiries that the subject of allegation
was rough with children
Joan Smith Childcare worker e Subject of allegation
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Possible evidence

Item/document Source Relevance

Staff roster Alex Tsiolkas, CEO May have information regarding subject of allegation
working with alleged victim and other witnesses

Policies and procedures Alex Tsiolkas, CEO Will provide evidence of policies and procedures

re Code of Conduct regarding appropriate contact with children

SOA Personnel Record Alex Tsiolkas, CEO Will provide evidence of subject of allegation’s Personnel
and Training Record Record and Training Record

Photographs of the Alex Tsiolkas, CEQO, Will show scene of alleged incident

scene or staff member

Investigation action plan

Action Date/time action Person to action Notes
taken or required to
be taken by
Contact all available 6 July 2017 Investigator 2 hours
witnesses and organise
statement times.
Obtain policies and 14 July 2017 Investigator 1 hour
procedures re Code of
Conduct
Obtain SOA Personnel 14 July 2017 Investigator 1 hour
Record and Training
Record
Photograph scene 14 July 2017 Investigator 1 hour
Conduct witness 25-28 July 2017 Investigator 10-12 hours
interviews and draft
statements
Interview SOA 28 July 2017 Investigator 2 hours
Analyse evidence 29 July 2017 Investigator 4 hours
Summarise evidence 29 July 2017 Investigator 4 hours
Complete and submit 30 July 2017 Investigator 6-8 hours
Investigation Report
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Example: Letter of allegation

Organisations should consider whether any other laws or workplace agreements, such as awards or enterprise
agreements, might be relevant to a letter of allegation.

This example letter of allegation deals only with the issue of a reportable allegation. Organisations may wish to
give thought to whether their requirements mean that a letter of allegation should also make reference to potential
breaches of the organisation’s policies, together with any consequences that may flow as a result. If an
organisation is unsure of its obligations, the Commission recommends that the organisation seeks legal advice.

Private & Confidential

Ms Joan Smith
1 Anywhere Street
Anytown VIC 3999

Wednesday 6 July 2017

Dear Ms Smith,

Allegation of Reportable Conduct - Alleged Physical Violence Against a Child
| have been notified of an incident that names you as the alleged subject of a reportable allegation.

It has been alleged that you may have committed physical violence against a child. This reportable
allegation has been notified to Victoria Police and the Commission for Children and Young People.

The substance of the allegation is as follows:
e On Monday 4 July 2017, Sonny Nguyen (5 years old) may have been in your care.
e Sonny allegedly returned home later that day after being in your care.

e |tis alleged that Sonny told Fiona Nguyen (Sonny’s mother) that you may have slapped Sonny
on the hand.

e Fiona says that she observed bruising on Sonny’s hand.

e Fiona also says that she has a photograph of Sonny’s bruised hand.

Physical Violence Against a Child

If the above allegation is substantiated, your conduct may meet the definition of reportable conduct
under the Child Wellbeing and Safety Act 2005. The Commission for Children and Young People will

be advised of the finding. The Commission for Children and Young People may also advise the Working
with Children Check Unit if a substantiated finding of reportable conduct is made, which could trigger

a reassessment of your Working with Children Check. The Company may also have to make further
notifications in accordance with the Child Wellbeing and Safety Act 2005 and take any appropriate action
in response to the finding.
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In accordance with our policies, you have the opportunity to provide a written response to the allegation
by 13 July 2017. Your response will be taken into consideration as part of our interview and investigation
process. You will be invited in writing for an interview in due course, at which time you are entitled to have
a support person accompany you.

If you believe that any person may have information relevant to the investigation, please let me know.

Confidentiality

To facilitate the investigation, we ask that you keep this matter confidential. This means you should
not discuss or disclose any matter relating to this investigation with any person, other than me, your
representative or your support person. You should also ask them to keep this matter confidential. If you

become aware of any breach of confidentiality regarding the investigation, please contact me immediately.

Harassment

It is against the Company’s policies for any person to victimise, harass or retaliate against you as a result
of your involvement in this matter. You should immediately contact me if you think this has occurred.
Likewise, it is against our policies for you to victimise, harass or retaliate against any person or witness
involved in this matter. If you do so, you may be subject to disciplinary action, up to and including
termination of your employment.

Next Steps

Julie Brown (Licence # 123 345 567 DF) of Flash Investigations Pty Ltd has been appointed as the
Company’s independent investigator. Julie will be in contact with you directly to arrange a meeting time.
If you decide to bring a support person with you to the investigation meeting, | ask that you provide
Julie with advance notice of who that person will be.

Once Julie has concluded her investigation, she will compile an Investigation Report. | will then decide
what (if any) further steps may be undertaken in accordance with the Reportable Conduct Scheme.

I will be your Company contact person during the course of this investigation process. Please do not
hesitate to contact me in the meantime with any questions, or if you require any additional support during
this time.

Yours sincerely,

Alex Tsiolkas, CEO

Excellent Child Care Victoria Pty Ltd
1001 Collins Street

Melbourne VIC 3000
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Example: Terms of Reference

1. Scope of investigation

Julie Brown, Investigator at Flash Investigations Pty Ltd (Flash Investigations) has been engaged by Excellent
Child Care Victoria Pty Ltd (Excellent Care) to conduct an independent investigation in relation to the allegations.

Flash Investigations is instructed by Excellent Care to conduct a fact-finding investigation in relation to the
allegations. Flash Investigations is asked to find whether the facts, as found, amount to reportable conduct as
defined in the Child Wellbeing and Safety Act 2005.

2. Reportable allegations

Excellent Care employs Joan Smith as a childcare worker. It has been alleged:

On Monday 4 July 2017, Sonny Nguyen (5 years old) may have been in Ms Smith’s care.

Sonny allegedly returned home later that day after being in Ms Smith’s care.

Sonny told Fiona Nguyen (Sonny’s mother) that Ms Smith may have slapped Sonny on the hand.

Fiona says that she observed bruising on Sonny’s hand.

® Fiona says that she has a photograph of Sonny’s bruised hand.

The above facts are together referred to as the allegations.

3. Further allegations

If any further allegations arise during the investigation, Flash Investigations will advise Excellent Care. If Excellent
Care considers that the additional allegations are relevant to this investigation, these Terms of Reference will be
amended to include the investigation of the additional allegations. If this occurs, Ms Smith will be advised of the
additional allegations and be provided with an opportunity to respond to the additional allegations before the
investigation is finalised.

If Flash Investigations suspects further allegations potentially involve criminal conduct, those matters will be
reported by Excellent Care to Victoria Police. The investigation will cease immediately, until and unless Victoria
Police advise Flash Investigations that its investigation may continue.

4. Terms of engagement

The Terms of Reference are effective from 5 July 2017 and continue until the final Investigation Report is delivered
or unless terminated by agreement of the parties being:

e Alex Tsiolkas, CEQ, Excellent Child Care Victoria Pty Ltd, 1001 Collins Street, Melbourne, VIC 3000
e Julie Brown, Investigator, Flash Investigations Pty Ltd, 1000 Collins Street, Melbourne, VIC 3000.
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5. Roles & responsibilities

Flash Investigations is accountable for, and will endeavour to meet, the following in the course of the investigation:

® evidence gathering by appropriate means, such as accessing relevant records and documents, arranging and
carrying out interviews, obtaining signed statements from witnesses, and obtaining photographs where
necessary

® assessing all evidence on the balance of probabilities
® preparing a final report that will make findings as outlined in the above scope of investigation

® providing recommendations if appropriate.

Flash Investigations is granted permission to attend the premises of Excellent Care, speak to any staff member as
required, review any files or records held by Excellent Care and otherwise do all things reasonably necessary to
carry out the above investigative functions.

6. Meetings/updates
All meetings between the parties will be arranged when required throughout the course of the investigation.

An update on the progress of the investigation will be provided to Excellent Care by telephone prior to the final
report being submitted.

7. Confidentiality

All participants in the investigation will be reminded by Flash Investigations that they must maintain confidentiality
in relation to the allegations investigation and sign a confidentiality acknowledgement provided by Flash
Investigations.

8. Decision-maker

Alex Tsiolkas (CEO, Excellent Care) will be the decision-maker in this matter. Mr Tsiolkas will consider Flash
Investigations’ final Investigation Report and determine what, if any, action is required.

9. Investigation Plan

Excellent Care confirms its instructions to proceed with the Investigation Plan, which is annexed to these
Terms of Reference.

10. Timing

The investigation will be completed as expeditiously as possible. At this stage, and assuming witness availability
and cooperation, it is anticipated that Flash Investigations will be able to provide its final Investigation Report to
Alex Tsiolkas (CEO, Excellent Care) by 30 September 2017, in accordance with the Investigation Plan.

11. Amendment, modification or variation

These Terms of Reference may be amended, varied or modified in writing after consultation and agreement by
both parties.

Guidance for Organisations Investigating a Reportable Conduct Allegation Commission for Children and Young People 34






Resources

Executed as an AGREEMENT:

Alex Tsiolkas, for and on behalf of, Excellent Child Care Victoria Pty Ltd

5 July 2017

Julie Brown, for and on behalf of, Flash Investigations Pty Ltd

5 July 2017
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Example: Investigation Report

RCS Identification Number: RCS/2017/6938

Date of report: 30 July 2017

Subject of allegation (SOA): Joan Smith, Childcare Worker

Organisation or regulator: Excellent Child Care Victoria Pty Ltd, 1001 Collins St, Melbourne, VIC 3000
Head of organisation or delegate: Alex Tsiolkas, CEO

Investigator details (author): Julie Brown (licence # 123 345 567 DF), Investigator, Flash Investigations,
1000 Collins St, Melbourne, VIC 3000

Reportable allegations: Alleged physical violence against a child:
e On Monday 4 July 2017, Sonny Nguyen (5 years old) may have been in Ms Smith’s care.
® Sonny allegedly arrived home later that day.

e Sonny allegedly told Fiona Nguyen (Sonny’s mother) that the subject of allegation may have slapped Sonny on
the hand.

® Fiona says that she observed bruising on Sonny’s hand.

® Fiona also says that she has a photograph of Sonny’s bruised hand.

1. Executive summary

The Subject of Allegation (SOA), Joan Smith, is a qualified childcare officer and is employed by Excellent Child
Care Victoria Pty Ltd, 1001 Collins Street, Melbourne.

On 4 July 2107, Sonny Nguyen’s mother (Fiona Nguyen) reported to Alex Tsiolkas (Tsiolkas), Chief Executive
Officer, Excellent Child Care Victoria Pty Ltd, a reportable allegation that was allegedly committed by the SOA.
The reportable allegation was that the SOA had physically assaulted Sonny Nguyen by slapping him on the hand.
On receipt of this report, Tsiolkas formally engaged Flash Investigations to conduct an investigation.

On 6 July 2017, contact was made with the SOA and other relevant witnesses to arrange for interviews and
statements to be obtained, and a letter of allegation was sent to the SOA (copy attached), inviting the SOA to
respond by 13 July 2017.

On 12 July 2017, a letter of response from the SOA was received, denying the allegation.

On 14 July 2017 at 0900 hrs, Tsiolkas provided me with the following documents:
e Quality of Care Policy

® Code of Conduct, Staff Handbook

e SOA Personnel File

SOA Training Record

Performance Review Note.
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Statements were then obtained from the following people:

e Jane Collins (employee of Excellent Child Care)

Anthony Khoury (employee of Excellent Child Care)

Nicole Amorosi (employee of Excellent Child Care)

Fiona Nguyen (mother of the alleged victim)
® Sonny Nguyen (alleged victim).
On 14 July 2017, an interview with the SOA was conducted. It was put to the SOA that other withesses observed

her slap Sonny on the hand and that Sonny’s mother observed bruising on his hand. The SOA denied the
allegation.

On assessment of the information and evidence gained in this investigation, | am of the opinion that the personal
accounts of events that have been provided to me by the witnesses and victim’s mother indicate that, on the
balance of probabilities, Smith slapped Sonny on the hand on 4 July 2017. It is more likely than not that his injury
has occurred as a result of Smith slapping him on the hand.

| have therefore found on the balance of probabilities the allegation of reportable conduct made against Smith has
been substantiated.

2. Standard of proof

The standard of proof required in determining the outcome for this investigation is that the allegation must be
proved ‘on the balance of probabilities’ and on the Briginshaw test being applied. In essence, the Briginshaw test
requires that, the more serious the allegation and gravity of a finding, the more comfortably satisfied, on the
evidence, the decision-maker must be before making any adverse finding. This means that each allegation should
be more probable than not in order for it to be made out.

3. Relevant policies and procedures

This investigation was based on the following legislation, policy and procedure:
® Child Wellbeing and Safety Act 2005

e Excellent Child Care Victoria Pty Ltd, Quality of Care Policy

® Excellent Child Care Victoria Pty Ltd, Code of Conduct, Staff Handbook.

4. Investigation scope

The scope of the investigation is set out in the Terms of Reference, which have been set out in Appendix C of
this report.
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5. Background

Excellent Child Care Victoria Pty Ltd is a day care facility located at 1001 Collins Street, Melbourne.
This facility offers day care services for up to fifty (50) preschool children on a daily basis (Monday to Friday) and
employs twenty (20) staff members.

All staff members are qualified in childcare, hold Working with Children Checks and are also first aid certified.

On 4 July 2017, Mr Alex Tsiolkas (CEQO) received a report from Fiona Nguyen of a reportable allegation involving
her child, Sonny (aged 5), which occurred at Excellent Child Care Victoria Pty Ltd, located at 1001 Collins Street,
Melbourne on or about 4 July 2017. This matter was identified as a reportable allegation that may involve criminal
conduct and both Victoria Police and the Commission for Children and Young People were notified.

On 5 July 2017, Victoria Police advised that they would not be undertaking an investigation and advised Tsiolkas
that there would be no further police action.

On 6 July 2017, Excellent Child Care Victoria Pty Ltd engaged Ms Julie Brown (licence # 123 345 567 DF) from
Flash Investigations to conduct an investigation.

6. Summary of investigation

The investigation was conducted in accordance with the following legislation, policy and procedure:
® Child Wellbeing and Safety Act 2005

e Excellent Child Care Victoria Pty Ltd, Quality of Care Policy

e Excellent Child Care Victoria Pty Ltd, Code of Conduct, Staff Handbook.

On 4 July 2017, Mr Alex Tsiolkas received a report of a reportable conduct allegation from Fiona Nguyen.

On 6 July 2017, Tsiolkas sent a formal letter of allegation to the SOA and engaged Flash Investigations to
undertake an investigation into the matter.

On 14 July 2017, | attended at Excellent Child Care and met with Alex Tsiolkas, who provided me with copies of
the following documents:

e Excellent Child Care Quality of Care Policy
e Excellent Child Care Code of Conduct

e personnel file, qualifications and training record of the SOA.
On 25 July 2017 at 1200 hrs, | obtained a signed statement from Fiona Nguyen.

On 25 July 2017 at 1235 hrs, | conducted a digitally recorded interview with the alleged victim, Sonny Nguyen.
Present during this interview was his aunt, Penny Nguyen.

On 26 July 2017 at 1300 hrs, | obtained a signed statement from senior childcare officer Jane Collins.
On 26 July 2017 at 1400 hrs, | obtained a signed statement from childcare officer Anthony Khoury.
On 26 July 2017 at 1500 hrs, | obtained a signed statement from childcare officer Nicole Amorosi.

On 26 July 2017 at 1600 hrs, | met with the subject of allegation, Joan Smith, and conducted a digitally recorded
interview.
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7. Summary of Statements

Interview with Fiona Nguyen

Nguyen stated the following:

® She was picking her son Sonny Nguyen up from Excellent Child Care Victoria as per her usual routine.
e Sonny refused to get into the car and she tried to hurry him up. He then became upset with her.

e Sonny said that Joan had slapped him on the hand and she was bad.

® Sonny appeared scared.

® She went to make a report to Alex Tsiolkas at the office.

® \When asked about what, if any, injury or marks Sonny had on his arm, she stated, ‘I noticed a nasty bruise on
his hand but he is adventurous and has had bruises and marks on him before’.

® She was disappointed in Joan and stated, ‘she is Sonny’s carer’.
® She provided a photograph of Sonny’s bruised hand.

® She gave permission for Sonny to be interviewed with his aunt Penny Nguyen as his support person.

Interview with Sonny Nguyen

Present during the interview with Sonny Nguyen was his aunt, Penny Nguyen. Sonny stated the following:

® He is part of the class Joan takes.

He usually enjoys Joan looking after him but once she was bad.

He stated, ‘Mrs Smith can get angry sometimes with me’.

She scared him when she slapped him really hard on the hand.

Interview with Jane Collins

Collins stated the following:

® She is employed as a senior childcare officer with Excellent Child Care Victoria and has been employed in her
current role for approximately four years.

e Confirmed that she was working at Excellent Child Care Victoria on 4 July 2017.
® That Smith reports directly to her on a daily basis.
e Collins stated that she had occasion to ‘chat to Joan regarding her quick temper towards the children’.

e That she had been informed by other staff members in confidence, Joan doesn’t have enough patience for this
job and can be rough with the children’.

® She could not recall the date on which she spoke to Joan about her temper but that she had ‘entered a
performance review note in Joan’s file’.
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Interview with Anthony Khoury

Khoury stated the following:

Employed as a childcare officer at Excellent Child Care Victoria for 18 months.
Confirmed that he was working at Excellent Child Care Victoria on 4 July 2017.

He has a good working relationship with all of his colleagues but stated, ‘Joan is quick to become frustrated
and raises her voice unnecessarily’.

On the morning of 4 July 2017, whilst he was in a playroom with some children, he observed, ‘Sonny Nguyen
left to go to the toilet and he entered the classroom and | heard a slapping sound but | didn’t observe anything
directly’.

That when he arrived at the door he observed, ‘Joan and Nicole standing there chatting, but Joan was the
closest’.

That he did not observe any contact being made with Sonny.

He did not observe any injury on Sonny afterwards, but ‘thought that he looked upset’.

Interview with Nicole Amorosi

Amorosi stated the following:

Employed as a childcare officer at Excellent Child Care Victoria for two years.
Confirmed that she was working at Excellent Child Care Victoria on 4 July 2017.

That she was not aware of any ‘incidents’, but stated that she did have ‘cause for concern’ regarding the
conduct of Smith on 4 July 2017.

‘| was having a conversation with Joan in the corridor outside the playroom when suddenly Sonny Nguyen
came out looking to go to the toilet. | presume this is what he was doing because he was trying to head in that
direction. Joan had her back to Sonny but appeared angry at being interrupted and she then turned around
and proceeded to slap Sonny on the hand.’

Whilst she did not observe any injury, she would not have been surprised if an injury occurred as, ‘Joan was
forceful so | wouldn’t be surprised, Sonny’s only a little boy’.

Amorosi said that she would have reported the incident herself but she was tied up looking after her class that
afternoon and then had to rush off after work to pick up her daughter as she had been told that her daughter
was ill.

Interview with Joan Smith (SOA)

Smith stated the following:

Employed as a senior childcare officer at Excellent Child Care Victoria for approximately seven years
Confirmed that she was working at Excellent Child Care Victoria on 4 July 2017.

Knows Sonny Nguyen and described him as a ‘mischievous little boy’.

That she ‘would’ve had a lot of contact with Sonny, but nothing specific that | remember’.

When asked specifically about the allegation made against her, Smith stated, ‘That’s not true at all. I'm very
aware of how to handle children and | would not hurt them in any way.’
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® ‘| have never been aggressive or over the top with the children and take pride in my work.’

e |t was put to Ms Smith that a witness observed her slap Sonny on the hand. Ms Smith stated that the witness
must have been mistaken in what they thought they saw.

® |t was put to Ms Smith that a witness heard a slapping sound when Sonny returned to her classroom.
Ms Smith stated that the sound could have been anything and she ‘definitely did not slap Sonny on the hand’.

e |t was put to Ms Smith that Sonny exhibited bruising on his hand, which was noticed by his mother later that
night. | put the photograph of Sonny’s bruised hand to Ms Smith. Ms Smith stated that Sonny is highly active
and he could have bruised his hand when he was playing with other children.

8. Findings

Following the analysis of all evidence, including the interviews and review of all relevant documents and relevant
policy, an assessment of the evidence was made in regards to the allegation and is listed below:

The following evidence supports the above allegation against Joan Smith:
e Evidence was provided by witness Nicole Amorosi, who observed the SOA slap Sonny on the hand.

e FEvidence was provided by witness Anthony Khoury, who said he heard a slapping sound and that the victim
looked upset immediately after that.

® Smith maintains that ‘nothing specific’ occurred that week involving her engagement with any children, and
more specifically, with Sonny Nguyen.

e Witnesses Amorosi and Khoury provided evidence of an incident where Smith used excessive force when
dealing with a child, namely Sonny Nguyen.

® Line manager Collins provided evidence of having to talk to Smith regarding her temper with children and a
performance note being placed on her personnel file in the week of the alleged incident.

e Collins also provided evidence of Smith being ‘rough with children’. This evidence was corroborated by
witnesses Amorosi and Khoury.

e Khoury stated, ‘Joan is quick to be frustrated’.

® Amorosi stated, ‘I was having a conversation with Joan in the corridor outside the playroom when suddenly
Sonny Nguyen came out looking to go to the toilet. | presume this is what he was doing because he was trying
to head in that direction. Joan had her back to Sonny but appeared angry at being interrupted and she then
turned around and proceeded to slap Sonny on the hand.’

9. Conclusion

Reportable allegation

On Monday 4 July 2017, Sonny Nguyen (5 years old) may have been in Ms Smith’s care.

Sonny allegedly arrived home later that day.

Sonny allegedly told Fiona Nguyen (Sonny’s mother) that the SOA may have slapped Sonny on the hand.

Fiona says that she observed bruising on Sonny’s hand.

Fiona also says that she has a photograph of Sonny’s bruised hand.

On the balance of probabilities, | find that each of the above allegations are Substantiated.
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Resources

As | have made a finding that it was more likely than not that Ms Smith slapped Sonny on the hand, I also find that
this allegation is Reportable Conduct because the act of slapping a child on the hand constitutes physical
violence committed against a child.

10. Recommendations

This Investigation Report is to be forwarded to Alex Tsiolkas, CEO of Excellent Child Care Victoria Pty Ltd for
consideration.

Investigating Officer: Julie Brown (licence # 123 345 567 DF)
Company: Flash Investigations

Date: 31 July 2017

11. Appendices

Letter of Allegation

Letter of Engagement

Terms of Reference (TOR)

Letter of Response

Excellent Child Care Victoria Pty Ltd — Quality of Care Policy

Excellent Child Care Victoria Pty Ltd — Code of Conduct, Staff Handbook

Personnel File — Joan Smith

I o mm o O W

Training Record — Joan Smith

Performance Review Note
Tape-recorded Interviews (mpg file)
Witness Statements

Witness List

Scene Photographs

Contemporaneous Notes

Oz ™ X <

Chronology/Investigator’s Log
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For these reasons | still hold significant clinical concerns regarding workers at the Tanami Gold
Mine being exposed to chemicals resulting in injuries. Work health and safety legislation dictates
these types of injuries are mandatory notifiable injuries and it highlights the nature of the
corruption taking place in the wider resources sector manipulating safety statistics and medical
reporting for financial gain.

The workers at Newmont Tanami have been exposed to an unknown asphyxiant chemical. The
worker who was acutely unwell while | was removed from duty may be seen as an indictable
offense. | will not stop even if | am silenced by force, or those workers are safe and a detailed
explanation is found, and comprehensive medical assessments are completed leaving no doubts
about the safety of the operations there.

| am also pursuing blowing the whistle on the entire industry and requesting a royal commission
in the resources sector and its work health and safety practices. This is now my purpose in life.
Regards,
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