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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION

UNITED STATES COMMODITY
FUTURES TRADING COMMISSION,

Plaintiff,

V. Civil Action No. A-12-CV-0862-LY
SENEN POUSA, INVESTMENT
INTELLIGENCE CORPORATION,

DBA PROPHETMAX MANAGED FX,
JOEL FRIANT, MICHAEL DILLARD, and
ELEVATION GROUP, INC,,

w W W W W W W uwW W W W w w

Defendants.

RECEIVER’S UPDATE AND UNOPPOSED MOTION FOR APPROVAL OF NINTH
FEE APPLICATION, AND BRIEF IN SUPPORT

Guy M. Hohmann, the Court-appointed Receiver in the above-referenced ProphetMax
Receivership matter and the ancillary 1B Capital matter, files this Update and Unopposed Motion
for Approval of Ninth Fee Application, and Brief in Support (“Motion”) covering April 1, 2018
through January 25, 2019. The Receiver believes this Motion and brief in support demonstrate the
Receiver’s fees and expenses were reasonable and necessary.

l. BRIEF BACKGROUND

1. On September 18, 2012, the Court entered a Statutory Restraining Order (“Order”)
[Docket No. 4] appointing Guy Hohmann to serve as the Receiver for the assets of Defendants
Senen Pousa, Investment Intelligence Corporation, dba ProphetMax Managed FX (“IIC”), and
Joel Friant, including the assets of their respective affiliates or subsidiaries (collectively, the

“ProphetMax Receivership Estate” or “Estate”). See Order {{ 11, 19.
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2. On November 9, 2015, the CFTC filed a related proceeding in the United States
against the entity 1B Capital and its principals Emad Echadi and Michel Geurkink for violations
of the Commodity Exchange Act. See CFTC’s Complaint for Permanent Injunction, Civil
Penalties, and Other Equitable Relief, Case No. 1:15-cv-01022-LY, U.S. Commodity Futures
Trading Commission v. IB Capital FX, LLC et al. [IB Capital Matter Docket No. 1]. On January
15, 2016, the Court entered an order enjoining IB Capital and principals Michel Geurkink and
Emad Echadi (the “IB Capital Defendants”) from engaging in certain activity. See Order of
Preliminary Injunction and Other Equitable Relief (“IB Capital Order”), Case No. 1:15-cv-01022-
LY, U.S. Commodity Futures Trading Commission v. IB Capital FX, LLC et al. [IB Capital Matter
Docket No. 16]. In the IB Capital Order the Court also appointed Guy Hohmann as Receiver to
take control of the 1B Capital Defendants’ assets and requires the 1B Capital Defendants’ assets be
repatriated to the Receiver. 1B Capital Order at {10.

1. IB CAPITAL CONSENT ORDER AND DUTCH PROCEEDINGS

3. On October 14, 2016, the Court entered a consent order (the “IB Capital Consent
Order”) and final judgment against Michel Geurkink, Emad Echadi, and 1B Capital. Pursuant to
the IB Capital Consent Order, the IB Capital Defendants have agreed to payment of civil monetary
penalties as well as restitution totaling $35 million dollars. It has been (and continues to be) the
Receiver’s hope that a significant amount of the restitution owed by the IB Capital Defendants will
be satisfied with funds that are currently frozen in the Netherlands and other jurisdictions in
connection with an ongoing criminal case against the 1B Capital Defendants in that jurisdiction,
allowing for distribution of those funds to investors in the United States and worldwide. For some
time, the CFTC and Receiver have been working with the IB Capital Defendants and authorities

in the Netherlands to come to an agreement regarding the disposition of those funds. As noted in
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previous fee applications, in an attempt to expedite the process, the Receiver retained counsel in
the Netherlands.

4. In the eighth status update, the Receiver had been informed one of the defendants
(Michel Geurkink) had entered a guilty plea. The Receiver was misinformed and the information
was not accurate. The Receiver now understands that Mr. Geurkink consented to a relinquishment
of assets without admitting to criminal offenses. It is the Receiver’s understanding these assets
amount to approximately $8 million. The Receiver’s Dutch counsel has requested a copy of the
documents associated with Mr. Geurkink’s consent as referenced above.

5. The Receiver had previously reported that plea negotiations with the other
defendant (Emad Echadi) were in their final stages and expected they would be consummated. It
is now the Receiver’s understanding that Mr. Echadi has also consented to a relinquishment of
assets without admitting to criminal offenses. These assets would include funds of approximately
$20 million. In addition, it is expected that Mr. Echadi would have been required to relinquish any
claims to a number of parcels of improved and unimproved real property in Morocco, North Africa.
It is the Receiver’s understanding real estate in Morocco was purchased with approximately $1
million in funds that were diverted from 1.B. Capital.

6. It is important to note the Public Prosecution Office has not yet signed off on the
relinquishment of asset agreements as it wants to be assured the proposed transfers actually take
place. In this regard, it is expected the settlements will be finalized and approved, within the next
few months. If they are approved, this will begin the repatriation process.

7. It is the Receiver’s understanding the above referenced funds were seized by
authorities in Morocco, Cyprus, and Slovakia pursuant to a request from the Dutch government.

Based upon exchange rate fluctuations and dependent upon whether such sums were in interest
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bearing accounts, the current value or amounts may differ from the referenced amounts. In
addition, it was the Receiver’s understanding the funds that were on deposit in Hungary and Cyprus
were placed into an account with financial institutions which have since been declared insolvent.
It is not known how that may impact the amount of funds that can ultimately be repatriated. If it
impacts it negatively, any amount that may not be recoverable would become part of the damage
model in the claim to be asserted against the financial institution referenced in paragraph eight
below.

8. Through his Dutch counsel, the Receiver learned that a significant claim may exist
against a large financial institution based in the Netherlands (“ING Bank”). The Receiver
previously sent a demand letter to ING effectively extending the statute of limitations against it
for five years.

9. By way of update, the Receiver would like to communicate this is an evolving and
multifaceted process. The Receiver has been in frequent communication with the Receiver’s Dutch
counsel who in turn has been instrumental in maintaining an open line of communication with the
Dutch Public Prosecutor and assisting the Receiver with the goal of repatriation of funds located
in the Netherlands and five other jurisdictions. As a result of these ongoing communications, the
Receiver continues to believe that repatriation of a substantial portion of the misappropriated funds
is very likely.

10. It is important to note; the Receiver’s Dutch counsel’s initiatives and actions are
executed with extensive communication and coordination with the Receiver. In order to expedite
the repatriation of funds process, the Receiver’s Dutch counsel requested the Dutch Criminal
Court, before which the case against Mr. Echadi and Mr. Geurkink is pending, to order the Dutch

Public Prosecutor to provide them with a copy of a substantial part of the criminal file. The hearing
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to decide this request was held on October 29, 2018; their request was granted. In late November
2018, the Dutch Public Prosecutor provided the Receiver’s Dutch counsel with the documentation.

11.  The Receiver’s Dutch counsel are in the process of reviewing the material and
entered an additional request to obtain certain additional information. So far, the information
provided illustrates that Mr. Echadi and Mr. Geurkink have gone to great lengths to hide the
proceeds of the IB Capital fraud and the Dutch Public Prosecutor has affected international
attachments of some assets they believe to qualify as proceeds of the IB Capital fraud. The
Receiver’s Dutch counsel is presently investigating the whereabouts of these assets and the most
efficient manner in which to repatriate these assets or the net proceeds thereof to the Receiver.

12.  The Receiver’s Dutch counsel was informed that prior to the 1B Capital fraud which
was initiated in late 2011, Mr. Echadi had a previous criminal record. From the criminal file, the
Receiver’s Dutch counsel understands that Mr. Echadi approached ING Bank on December 19,
2011, with the intent of opening a EUR-bank account for IB Capital. Mr. Echadi provided ING
Bank with certain information and on the basis of that information, ING Bank opened that bank
account on December 23, 2011.

13.  After the first amounts were transferred into that account directly from investors
starting on January 9, 2012, Mr. Echadi requested ING Bank to open additional bank accounts in
foreign currencies, in the name of IB Capital. At that stage, Mr. Echadi provided ING Bank with
certain additional information, on the basis of which ING Bank opened a further EUR-bank
account, one GBP-account and one USD-account, all in the name of IB Capital. Beginning
February 24, 2012, a significant amount of funds from investors were directly transferred into
these accounts. The criminal file outlined numerous details of account activity, throughout the

year 2012.
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14, In regard to ING Bank’s responsibility, the Dutch criminal investigators questioned
representatives of ING Bank. They questioned the representatives in ING Bank’s role in the
acceptance of the IB Capital account. They also questioned ING Bank’s representatives of their
opening procedures as well as their account monitoring procedure conducted, in this case.

15. It is the Receiver’s understanding ING Bank representatives testified the IB Capital
bank accounts at ING Bank did not qualify as “Client Trust Accounts” (as referred to in IB Capital
Standard Settlement Instructions). At the time of the bank account opening, Mr. Echadi informed
ING Bank that IB Capital was incorporated in New Zealand. In fact, 1B Capital was not
incorporated in New Zealand; at the time, this information could have been easily established by
ING Bank to be incorrect or inconsistent. Further testimony indicates, ING Bank was never
provided with an agreement signed on behalf of Mr. Echadi to establish the IB Capital partnership
and was not provided with a complete corporate file with respect to IB Capital and its ultimate
beneficial owner(s).

16.  Additional evidence established, ING Bank’s procedure included an automatic
check to validate whether a new client was listed in the World Check (a U.S. based international
fraud database) and in the Dutch fraud database. At the time, having been involved in an earlier
fraud case, Mr. Echadi should have been recorded in one or both of these systems, suggesting that
ING Bank did not conduct the referenced check.

17. Lastly, evidence in the Dutch Prosecutor’s files established, there were supposed to
be recorded preventive account settings on the IB Capital account which would have prevented
the transfer of more than EUR 5 million, in any one transfer. There was no explanation provided

for how USD 25 million was allowed to be transferred in a single transaction, on June 21, 2012.
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18. In September 2018, in exchange for payment of EUR 775 million to the Dutch
State, ING Bank and the Dutch Public Prosecutor publicly announced a settlement, in exchange,
ING Bank would not be prosecuted for certain violations of the law in the period 2010-2016. In a
report which was code named Houston, the violations were described in the criminal investigation
that was attached to the settlement agreement. It included outlining structural failures to conduct
proper know-your-customer checks before opening bank accounts and failure to properly monitor
the use of ING bank accounts during the years 2010-2016.

19. ING Bank publicly admitted the serious wrongdoings described in the report. On
September 4, 2018, ING Bank released a press release; in the press release, ING Bank stated that
“ING sincerely regrets (...) [it] did not adequately fulfill its role as gatekeeper to the financial
system, helping fight financial crime”, that “ING takes full responsibility” and that ING “take[s]
this very serious”.

20.  On October 3, 2018, the Receiver’s Dutch counsel informed ING Bank’s counsel
the Receiver and the investor victims believe ING Bank is responsible for the damages caused by
these violations (See attached exhibit “1°”). The violations allowed IB Capital to open bank
accounts at ING Bank and further allowed the proceeds of the IB Capital fraud to be transferred
out of these ING Bank accounts in the period 2011- 2012.

21. Despite ING Bank’s public admissions and announcement that it takes this “very
serious” and would take its responsibility as referred to hereinbefore and ING Bank’s initial
response that it expected to be able to respond to the Receiver’s Dutch counsel’s letter, by the end
of October 2018; ING Bank failed to provide a substantive response.

22.  On November 30, 2018, the Receiver’s Dutch counsel filed a Notice of Complaint

(the “Complaint”) with the Amsterdam Court of Appeal against the decision of the Public
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Prosecutor not to prosecute ING Bank or to agree to the terms of the settlement without ensuring
that ING Bank would compensate the damage these violations have caused to the victims of the
IB Capital fraud. (A copy of the Complaint is attached as exhibit “2”.)

23. The Receiver’s Dutch counsel has been informed by the Court of Appeal that a
hearing regarding the Complaint will take place in the spring of 2019. During that hearing, it is
expected the Dutch Public Prosecutor and ING Bank will provide their point of view regarding the
Complaint. The Receiver’s Dutch counsel is also making preparations to seek international
recognition and enforcement of the U.S. Consent Award pursuant to which Mr. Echadi and Mr.
Geurkink are liable to pay USD 35 million to the U.S. Receiver.

24.  Asnoted in a previous status update, one of the defendants transferred a significant
amount of the misappropriated funds to Morocco. The Receiver has hired local counsel in Morocco
to assist in repatriating assets located in Morocco.

I1l.  RECEIVER’S NINTH FEE APPLICATION

25. Finally, the Receiver also requests the Court approve the Receiver’s Ninth Fee
Application totaling $74,618.68. The “Ninth Fee Period” includes fees incurred by the Receiver
for the ninth month period between April 1, 2018 through January 25, 2019.

26.  The Receiver would like to note the Receiver’s local Dutch counsel’s invoices are
included as an exhibit and the invoices are paid timely, as the Receiver receives them (See exhibit
“3”). The Receiver deems it critical to distribute funds to his local counsel, in a timely manner to
ensure critical progress continues.

a. The Receiver

27. During the Ninth Fee Period, the Receiver has focused primarily on continuing

communications with the CFTC, local Dutch counsel, hiring local Moroccan counsel,
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communicating with the investor victims and evaluating a lawsuit against ING Bank. In addition,
in preparation for an interim distribution, the Receiver’s team completed an extensive validation
of investor victim’s documentation and submitted a list of victims to the Dutch Prosecution office
at their request. The Receiver’s team includes a low hourly rate intern. The Receiver’s paralegal
is working pro bono on this Receivership case. This is illustrated in the invoice (See exhibit “3”).
Once a distribution is made to the investor victims, the Receiver would like to request the Court’s
permission to reimburse the paralegal at a rate of $50.00 per hour.
IV. CONCLUSION

28.  The Receiver requests the Court enter the proposed Order filed with this Motion to
approve the payment of interim fees and expenses of $74,618.68 to the Receiver for the
ProphetMax Receivership Estate and IB Capital Receivership Estate during the Ninth Fee Period,
which were both reasonable and necessary for the Receiver to fulfill his Court-ordered duties.

Respectfully submitted,
GuY HOHMANN

By: /s/ Guy Hohmann
Guy Hohmann
State Bar No. 09813100
guyh@hohmannlaw.com
114 West 7™ Street
Suite 1100
Austin, Texas 78701
(512) 495-1438

RECEIVER FOR THE PROPHETMAX AND
I.B. CAPITAL RECEIVERSHIP ESTATES
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CERTIFICATE OF CONFERENCE

The Receiver conferred with Timothy Mulreany, counsel for the CFTC, who stated the
CFTC does not oppose this Motion nor the relief sought herein. The Motion, therefore, is
unopposed.

/s/ Guy Hohmann
Guy Hohmann

CERTIFICATE OF SERVICE

On January 31, 2019, | electronically submitted the foregoing document with the
clerk of the court of the U.S. District Court, Western District of Texas, using the electronic
case filing system of the court. | hereby certify that | have served all counsel and/or pro se

parties of record electronically or by another manner authorized by Federal Rule of Civil
Procedure 5(b)(2).

/s/ Guy Hohmann
Guy Hohmann

10
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION

UNITED STATES COMMODITY
FUTURES TRADING COMMISSION,

Plaintiff,

V. Civil Action No. A-12-CV-0862-LY
SENEN POUSA, INVESTMENT
INTELLIGENCE CORPORATION,

DBA PROPHETMAX MANAGED FX,
JOEL FRIANT, MICHAEL DILLARD, and
ELEVATION GROUP, INC,,

w W W W W W W uwW W W W w w

Defendants.

ORDER GRANTING RECEIVER’S UNOPPOSED
MOTION FOR APPROVAL OF NINTH FEE APPLICATION

Before the Court is the Receiver’s Unopposed Motion for Approval of Ninth Fee
Application and Brief in Support (“Motion”). Having considered the Motion, the evidence
presented, and arguments of counsel, if any, the Court finds the time spent, services performed,
hourly rates charged, and expenses incurred by the Receiver and his retained professionals were
reasonable and necessary for the Receiver to perform his Court-ordered duties. The Court
concludes the Motion should be, and is hereby, GRANTED.

It is therefore ORDERED that payment for interim fees and expenses of $74,618.68 to the
Receiver for services rendered to the ProphetMax Receivership Estate and 1B Capital Receivership

Estate during the Ninth Fee Period is approved.

SIGNED this day of , 2019.

LEE YEAKEL
UNITED STATES DISTRICT JUDGE
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