AOE/COE – INDUSTRIAL CAUSATION

1. QME Forms 105 (Unrepresented Employee), & 106 (Represented Employee)
2. Labor Code 5400 - Except as provided by sections 5402 (see below) and 5403, no claim to recover compensation under this division shall be maintained unless within thirty days after the occurrence of the injury which is claimed to have caused the disability or death, there is served upon the employer notice in writing, signed by the person injured or someone in his behalf, or in case of the death of the person injured, by a dependent or someone in the dependent’s behalf.
3. Labor Code 5402:
(a) Knowledge of an injury, obtained from any source, on the part of an employer, his or her managing agent, superintendent, foreman, or other person in authority, or knowledge of the assertion of a claim of injury sufficient to afford opportunity to the employer to make an investigation into the facts, is equivalent to service under Section 5400.
   (b) If liability is not rejected within 90 days after the date the claim form is filed under Section 5401, the injury shall be presumed compensable under this division. The presumption of this subdivision is rebuttable only by evidence discovered subsequent to the 90-day period.
   (c) Within one working day after an employee files a claim form
under Section 5401, the employer shall authorize the provision of all
treatment, consistent with Section 5307.27, for the alleged injury
and shall continue to provide the treatment until the date that
liability for the claim is accepted or rejected. Until the date the
claim is accepted or rejected, liability for medical treatment shall
be limited to ten thousand dollars ($10,000).
   (d) Treatment provided under subdivision (c) shall not give rise
to a presumption of liability on the part of the employer.

4. Labor Code 4060 – The “Compensability” Exam
4060. (a) This section shall apply to disputes over the
compensability of any injury. This section shall not apply where
injury to any part or parts of the body is accepted as compensable by
the employer.
   (b) Neither the employer nor the employee shall be liable for any
comprehensive medical-legal evaluation performed by other than the
treating physician, except as provided in this section. However,
reports of treating physicians shall be admissible.
   (c) If a medical evaluation is required to determine
compensability at any time after the filing of the claim form, and
the employee is represented by an attorney, a medical evaluation to
determine compensability shall be obtained only by the procedure
provided in Section 4062.2.
   (d) If a medical evaluation is required to determine
compensability at any time after the claim form is filed, and the
employee is not represented by an attorney, the employer shall
provide the employee with notice either that the employer requests a
comprehensive medical evaluation to determine compensability or that
the employer has not accepted liability and the employee may request
a comprehensive medical evaluation to determine compensability.
Either party may request a comprehensive medical evaluation to
determine compensability. The evaluation shall be obtained only by
the procedure provided in Section 4062.1.
   (e) The notice required by subdivision (d) shall be accompanied by
the form prescribed by the administrative director for requesting
the assignment of a panel of qualified medical evaluators.

5. Conditions of Compensation Liability
a. Labor Code 3600  (a) Liability for the compensation provided by this division, in lieu of any other liability whatsoever to any person except as otherwise specifically provided in Sections 3602, 3706, and 4558, shall, without regard to negligence, exist against an employer for any injury sustained by his or her employees arising out of and in the course of the employment and for the death of any employee if the injury proximately causes death, in those cases where the following conditions of compensation concur:
   (1) Where, at the time of the injury, both the employer and the
employee are subject to the compensation provisions of this division.
   (2) Where, at the time of the injury, the employee is performing
service growing out of and incidental to his or her employment and is
acting within the course of his or her employment (COE).
   (3) Where the injury is proximately caused by the employment,
either with or without negligence (AOE).
   (4) Where the injury is not caused by the intoxication, by alcohol
or the unlawful use of a controlled substance, of the injured
employee. As used in this paragraph, "controlled substance" shall
have the same meaning as prescribed in Section 11007 of the Health
and Safety Code.
   (5) Where the injury is not intentionally self-inflicted.
   (6) Where the employee has not willfully and deliberately caused
his or her own death.
   (7) Where the injury does not arise out of an altercation in which
the injured employee is the initial physical aggressor.
   (8) Where the injury is not caused by the commission of a felony,
or a crime which is punishable as specified in subdivision (b) of
Section 17 of the Penal Code, by the injured employee, for which he
or she has been convicted.
   (9) Where the injury does not arise out of voluntary participation
in any off-duty recreational, social, or athletic activity not
constituting part of the employee's work-related duties, except where
these activities are a reasonable expectancy of, or are expressly or
impliedly required by, the employment. The administrative director
shall promulgate reasonable rules and regulations requiring employers
to post and keep posted in a conspicuous place or places a notice
advising employees of the provisions of this subdivision. Failure of
the employer to post the notice shall not constitute an expression of
intent to waive the provisions of this subdivision.
   (10) Except for psychiatric injuries governed by subdivision (e)
of Section 3208.3, where the claim for compensation is filed after
notice of termination or layoff, including voluntary layoff, and the
claim is for an injury occurring prior to the time of notice of
termination or layoff, no compensation shall be paid unless the
employee demonstrates by a preponderance of the evidence that one or
more of the following conditions apply:
   (A) The employer has notice of the injury, as provided under
Chapter 2 (commencing with Section 5400), prior to the notice of
termination or layoff.
   (B) The employee's medical records, existing prior to the notice
of termination or layoff, contain evidence of the injury.
   (C) The date of injury, as specified in Section 5411, is
subsequent to the date of the notice of termination or layoff, but
prior to the effective date of the termination or layoff.
   (D) The date of injury, as specified in Section 5412, is
subsequent to the date of the notice of termination or layoff.

6. Conditions of Compensation Liability – 2016 Physician’s Guide:
a. What is an “injury” – page 9
i. Specific Injuries and Date of Injury: Occurs as the result of a single incident or exposure and the date of injury is the date on which the alleged incident or injury occurred (LC 5411).  
ii. Cumulative Trauma Injuries: Occurs as a result of repetitive physical or mental trauma occurring over a period of time and the date of injury is the date that the employee first suffered disability from the exposure, and either knew, or should have known, that the disability was caused by present or previous employment (an employee may have had symptoms resulting from the cumulative injury or the disease for a period of time, even years, before the DOI).
b. AOE/COE – burden is on employee to demonstrate by a preponderance of the evidence….- page 11…that the employment contributed to the injury to a significant degree” or that the work incident or exposure “contributed” to the injury
c. QME’s Obligation – to provide an opinion within “Reasonable Medical Probability” = “more likely than not” = “at least 51% likelihood” - explain
7. Denied Claims – What is the role of the QME?
a. Clues to a “denied” claim
i. Relatively recent date of injury (somewhere around the 90 day mark)
ii. Check the cover letter for specific reference to the “dispute”
b. Why are claims denied?
i. LC 5402
ii. Presence of suspicious “red flags”
· Employee:
· Claims injuries that are inconsistent with facts about the accident
· Provides multiple versions of how the accident occurred
· Refuses medical tests or examinations to confirm an injury
· Stays out of work longer than the doctor prescribed
· Protests excessively about a modified position or returning to work
· Has a prior history of suspicious claims involving subjective injuries
· Works a second job or owns a business
· Files a workers’ compensation claim with a different employer
· Is in a motor vehicle or other accident just prior to the alleged work-related injury
· Is retiring, on probation, involved in a labor dispute, disgruntled, a poor job performer, or subject to disciplinary action
· Can’t be reached at home while on disability
· Is unusually familiar with the workers’ compensation system
· States they found the attorney, doctor, or clinic through a hotline or an unnamed friend
· If the accident or illness:
· Lacks witnesses
· Occurs late on a Friday afternoon (especially if not reported until Monday) or early on a Monday morning
· Is not associated with the employee’s job duties
· Occurs in an area not frequented by the employee
· Is not reported in a timely manner
· Leads to rumors at work that the accident was staged or is illegitimate

8. The Obsession with CT Injuries/Claims:
a. Injury
i. Is the Injury Work Related?
1. “…work activities need not be the sole cause of the injury or even the primary cause.  ….it is sufficient that the employment contributed to the injury to a significant degree.
b. Review of Cumulative Trauma:
i. LC 3208.1 - An injury may be either: (a) 'specific,' occurring as the result of one incident or exposure which causes disability or need for medical treatment; or (b) 'cumulative,' occurring as repetitive mentally or physically traumatic activities extending over a period of time, the combined effect of which causes any disability or need for medical treatment. The date of a cumulative injury shall be the date determined under Section 5412. 
ii. Injury must cause 1) disability or, 2) need for medical care.  Disability =:
1. Lost work time
2. Interferes with an employee’s ability to work
3. If one or the other of these are NOT present = no injury
c. LC 5412: The date of injury in cases of occupational diseases or cumulative injuries is that date upon which the employee first suffered disability (1. Time lost from work, OR 2) Interference with employee’s ability to work) therefrom and either knew, or in the exercise of reasonable diligence should have known, that such disability was caused by his present or prior employment.
i. LC 3600 (10)(e)(a-d): How long does employee have to know that the disability (1. Time lost from work, OR 2) Interference with employee’s ability to work) was caused by the employment??
d. “Reasonable Medical Probability” = 51% or greater
e. Ben Franklin List

9. Specific Case Examples:
a. Susan Abeldt Pluckhan 
b. Mauro Sanchez Nieto
c. Newman Pancake Lady
d. Newman Parks & Recreation worker
e. Farhosh Fazilat – medical records existing PRIOR to the date of notice of termination or layoff show evidence of the injury
f. Rapoff - Shepard – Initial Specific Injury, long gap in treatment, 7 months later requests treatment for “winged scapula”  
g. Rapoff – Miller CT Claim (Applicant Attorney – Epperly)
i. Mr. Miller is claiming a CT injury from 12/11/2011 to 06/27/2016 while employed with Cal-Fire.  ……Mr. Miller has two claims:  an accepted claim for a neck injury, date of injury – 01/02/2016; and a CT injury (no dates listed) to his neck, back and bilateral upper arms.
  

10. Causation as a Complexity Factor
a. Introduction
b. PowerPoint Mix
i. CCR 9795
ii. Attorney/Claims Administrator Cover Letters
iii. QME Template
1. Brief Statement of Complexity Factors – emphasis on “Causation”
2. Attorney/Claims Administrator Cover Letters
3. Ben Franklin List/Table
11. Videos:
a. The Causation Algorithm
b. Causation in a Denied Claim
c. The New QME Conservatism
