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| Case Summary Il

Procedural Posture

Petitioner employer chailenged a decision of respondent
Workers’” Compensation Appeals Board that an employ-
ee’s impairment may be determined by reference to any
applicable portion of the American Medical Associa-
tion’s Guides to the Evaluation of Permanent Impair-
ment, Fifth Edition (guides), and that this determination
may be used to rebut the rating of permanent disabil-
ity established by the 2005 Schedule for Rating Perma-
nent Disabilides (PDRS).

Overview

The court of appeal agreed with the board that applica-
tion of the guides to determine an cmployee’s impair-
ment rating under Lab. Code, A

to take into account the instructions on its use, which
clearly prescribed the exercise of clinical judgment in

the impairment evaluation, even beyond the descriptions,
tables, and percentages provided for each of the listed
conditions. The court also held that, as prima facie evi-
dence of the percentage of permanent disability, the PDRS
was not absolute, binding, and final, In order to sup-

port & case for rebuttal, a physician had to be permitted
to explain why departure from the impairment percent-
ages was necessary and how he or she arrived at a dif-
ferent rating, That explanation necessarily took into ac-
count the physician’s skil;, knowledge, and experience,
and considerations unique to the injury at issue. A physi-
cian’s explanation of the basis for deviating from the per-
centages provided in an applicable chapter of the

guides was not a prior to be deemed insufficient merely
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becausc derived from extrinsic resources. A physician was
free to acknowledge reliance on standard texts or re-
cent research data.

QOutcome
The court affirmed the board's decision.
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[**114] ELIA, J—In this original proceeding the Mil- he did not believe she would be able [***4] to

pitas Unified School [***2] District (District) chal- te her usual work, He recommended M..E.Ba_q Eﬂﬁ”
lenges a decision of the Eo_.wnq.m. Compensation Appeals therapy and vocationa] rehabilitation, while predicting that
moﬂa_ﬁinaw or Board) applying _Labor Code section Guzman would become “permanent and stationary™

4660 ° to the disability evaluation of a District em- within three months. 2

ployee. .d._m.0 gnn E_Mm_ ﬂﬁ (1) an employee’s impair-
ment may be determined by reference to any applicable Guyman filed her first “Application for Adjudication o
portion of the American Medical Association’s Guides Claim™ with the WCAB owu_.,owemé 9, Ncmx (case z%
8; n.:n Evaluation am m_nﬂzmm_ma». Impaimment (5th ed.} $J00244266), and a second mﬁ%mnmnoz in August
mosmar ‘and (2) this determination may be used to re- 2qps (case No. SJO0254688). " Steven D. Feinberg,

ut the rating of permanent disability established by M.D., the agreed medical evaluator (AME), examined
the 2005 Schedule for Rating Permanent U_mm.E_.&nm Guzman on April 11, [**115] 2005, and issued supple-
QuUWm or Wn.:on_n_nu. This court pranted the District’s pe- menta) reports on her progress thereafter. Dr. Feinberg
tition for review. We conclude that /N7 the language diagnosed bilateral carpal tunnel syndrome; which had not
of section 4660 permits reliance on the entire Guides, in-  peen detected previously and which was the result of cu-
cluding the instructions on the use of clinical judg- mulative industrial trauma. In June 2005, Dr. Feinberg

ment, in deriving an impairment rating in a particular reviewed Dr. Fatteh's notes and concurred in the recom-
case, We will therefore affirm the Board®s decision. mendation that Gizman remain off work temporar-

ily. [*814
Background ily. [*814)
Joyce Guzman worked for the District as a temporary em- In his December 2, 2005 report, Dr, Feinberg noted Guz-
ployee beginning in October 2001 and as a permanent man’s Emﬂow« of injuries prior to her employment with

employee, a secretary/clerk, from [*813] September 2002 to  the District. ° Guzman told him, however, that on Novem-

May 2003, The District was permmissibly self-insured for ber 5, 2003, she was in good health without any ongo-

workers' compensation [***3] liability; Keenan & As- ing disability. Dr. Feinberg reported that Guzman contin-

sociates was its workers' compensation adjuster. ued ﬂu have n%_e._nm_ and lumbar discomfort as well as
o . : . numbness and tingling 1n the hands “at times.” Her

On November. 5, 2003, Guzman’s right foot became en- yoms were :Sowmnm_ __sW activity.” Dr. Feinberg ca:mmw___u.

tangled in some computer wires under her desk, and that Guzman was currently “permanent and stationary.”

as she rose and tumed away, she fell. Over the follow- Her spine condition precluded heavy lifting, and she

ing two and a half years, she sought treatment for pain in  had 2 *25% Joss of her upper extremity preigjury capac-

various locations on her body, as well as for psychiat- ity for pushing; pulling. grasping. gripping, keyboard-

ric symptoms that led to prescriptions for antidepres- ing or fine manipulation.” In an effort to apportion the dis-
sants. Unsatisfied with the tests and recommendations of mE:,@.. Dr. Feinberg attribated it to a combination of

her Kaiser Permanente physicians, she turned to her at- the 2003 injury, long-term work exposure, and other fac-
torney, who referred her to Dr. Fatteh. He diagnosed de- 1015 (g, genetics, habits, weight, and life exposure to
generative disc disease and prescribed physicai therapy, nonindustrial conditions). Without speculating, however,
2 home muscle stimulator (for back spasms), chiroprac- he was unable to assign a percentage of the contribu-

tic, and acupuncture. Gradually, Guzman progressed tion from nonindustrial factors in this situation; conse-
from modified work hours to an eight-hour workday “with gy ently, he expressed the opinion that “the approximate
restrictions.” A flareup in May 2005 resulted in Dr. Fat- [***6] percentage caused by the industrial injury/

teh’s finding of 2 month-long total disability. On June exposure is 100%.”

1, 2005, Dr, Fatteh noted Guzrman's reduction in back and

neck pain. While awaiting authorization for her to see On August 23, 2006, responding to a request for clarifi-

a pychologist, she was to remain off work unfil August oo from the District’s attomey, Dr. Feinberg clari-
: ' fied his "apportionment” findings. He expiained that the

By September 2005 Dr. Fatteh reported that Guzman November. 2003 injury was responsible for the spine dis-

had experienced increased neck and low back pain, and ability (which precluded heavy lifting) and the 25 per-

¥ All further statutory references are to the Labor Code except as otherwise specified.

2 “Permanent and stationary™ Is defined in the PDRS as “the point in time when the employee has reached maximal medical im-
provement (MMI), meaning his or her cordition is well stabilized and unlikely to change substaatially in the next year with or with-
out medical treatment.” (PDRS, p. 1-2; Guides, p. 2.)

¥ Case No, S5}00244266 is the number applicable to the  [***S] date of injury, November 5, 2003. Case No. SJO0254588 ap-
plies to the subsequent period ending April 11, 20035,

*  He briefly deseribed a January 1998 foot injury; complaints of headaches in April 2000; a motor vehicle accident resulting in tem-

porary neck, leg, arm and back pain; and complaints of headaches in October 2002,
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fice. In particular, Dr. Feinberg provides no data or clini-
cal observations in support of his opinfon; his opinion
seems to be, rather, that the {Gjuides generally underrate
this impairment. He may be correct; he is certainly a
highly respected and qualified physician; but without a
significant amount of objective data I am unwilling to ac-
cept his opinion, standing aione, against that of the Lep-
islature.”

Guzman petitioned for reconsideration of case No.
SI00254688 with the WCARB, contending that the evi-
dence did not support the factual findings, the findings did
not support the award, and the WCJ had exceeded his au-
thority. ? Relying on Dr. Feinberg’s report of a 15 per-
cent WPI per upper extremity (from 25 percent ADL lass),
Guzman contended that her permanent disability

“should be an adjusted 39 %, based upon the AME's clini-
cal judgment and reporting, and the DEU rater's 10/03/
2008 testimony.™ Guznan maittained that this method of
calculation was consistent with the Guides. She was

not, she insisted, secking to rebut the current permanent
disability schedule, but instead “to [***12] appropri-
ately and accurately apply it." The Guides themselves, she
argued, required the evaluating physician to exercise
clinical judgment, and to take note of any functional loss
of ADL’s in deriving an impairment rating, Thus, it

was a “mistake” to believe that the AMA {American Medi-
cal Association) did not approve of Dr. Feinberg’s
method of assessing impairment based on fnctionat loss
of ADL's. The WCJ should have recognized [*817]

that the application of clinical judgment to the AME's as-
sessment of impairment and disability, including impair-
ment of ADL's, was consistent with the current PDRS,

Keenan & Associates responded that substantial evi-
dence supported the WCI's decision. If Guaman dis-
agreed, she should have retained an expert to rebit Wong's
rating. The WCJ agreed, noting that no direct evidence
contradicted the expert opinion that the Guides may not be
bypassed in favor of a physician’s independent evalua-
tion method. “On this record, it would be an abuse of dis-
cretion o rate in a manner other than that supporied by
the evidence.”

The WCAB, however, granted the petition for reconsid-
cration and combined the [***13] case with an ongo-
ing dispute in Almaraz v. Environmental Recovery Ser-
vices (Almaraz). * In its ensuing decision on February 3,
2009, the WCAB ruled that “(1) the AMA Guides por-
tion of the 2005 Schedule is rebuttable; (2) the AMA
Guides portion of the 2005 Schedule is rebutted by
shewing that an impairment rating based on the AMA
Guides would resuit in a permanent disability award that
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would be inequitable, disproportionate, and not a fair
and accurate measure of the employee’s permanent
[**118] disability; and (3} when an impairment rating
based on the AMA Guides has been rebutted, the WCAB
may make an impairment detertminarion that considers
medical opinions that are not based or are only partially
based on the AMA Guides.” The WCAB accordingly re-
manded the matter to the WCJ to determine whether the
standards it had outlined for rebutting the Guides had

been met.

The State Compensation Insurance Fund (SCIF), the in-
surer in the Almaraz case, petitioned for reconsidera-
tion. The WCAB granted the petition and, in the inter-
ests of consistency, granted reconsideration on its own
motion in Guzman's case,

On September 3, 2009, the WCAB issued its final deci-
sion in a four-to-three opinion partially reversing its
February 3 decision The majority reaffirmed its prior rul-
ing that an impairment rating under the Guides was re-
buttable, but it rejected the previeus language allowing
such rebuttal if those ratings resulted in an inequitable,
disproportionate, and inaccurate rating of permanent dis-
ability. Under the Board’s new holding, an empiloyee

or defendant could rebut the percentage of permanent dis-
ability under the 2005 Schedule “by successfully chal-
lenging any one of the individual [*818] component el-
ements of the formula that resulted in the employee's
scheduled rating.” One of those components, the per-
son's WPI, couid be challenged through the presentation
of evidence that a different chapter, table, or method con-
tained in the Guides more accurately describes the impair-
ment. [***15] Whether in the initial determination of

WPI or in rebuttal, a physician could “utilize any chap-
ter, table, or methed in the AMA Guides that most accu-
rately reflects the injured employee’s impairment,” but
was not permitted to “go outside the four corners of the
AMA Guides.” The three-person minority of the

Board disagreed with that restriction, preferring the first
standard. This court granted the District's petition for
writ feview.

Discussion
1. Section 4660

CA(1) (1) The workers’ compensation system in Califor-
niz underwent comprehensive reform in 2004 with the
passage of Senate Bill No. 899 (2003-2004 Reg. Sess.).
This was “an urgency measure designed to alleviate a
perceived crisis in skyrocketing workers® compensation
costs.” (_Brodie v. Workers " Comp. Appeals Bd , (2007) 40

¥ Oaly case No. 5J00254688 was the subject of the petition for reconsideration or any of the ensuing proceedings.

" Mario Almaraz was a truckdriver who
lenging the WCI's finding of 2 14 percent

hurt his back while pulling a tarp onto the top of the trailer portion of his truck. Chal-
permuanent disability rating, he contended that the Guides should not be “blindly fol-

lowed™ where it did not fairly and accurarely describe and measure the employee’s [***14] impairment; in such cases, he ar-

gued, other measures of disabiiity should be used.

I m
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ceit _omm of her preinjury capacity for pushing, pulling,
grasping, gripping, and fine manipulation.

On July 13, 2007, Dr. Feinberg responded 1o a request by
the District that he reanalyze the extent of Guzman's
permanett disability in accordance with the Guides, us-
ing version 2.49 of the Dexter evaluation and impair-
ment software. Dr. Feinberg reexamined Guzman and
reported a total “whole person impairment” * of 14 per-
cent, consisting of 3 percent on each upper extremity

due to carpal tunnel syndromie, 5 percent impainnent re-
lated to the lumbar spine, and 5 percent impairment re-
lated to the cervical spine injury.®

On March 21, 2008, Dr. Feinberg again examined Guz-
man. He related the patient’s treatment history, including
extended psychotherapy for depression, and noted that
she continued to have cervical and lumbar “discomfort”
as well as numbness and tingling in the hands, a loss

of grip sirength, and pain in her right leg. Dr. Feinberg
concluded that she was “certainly” permanent {*815) and
stationary at that time. He again estimated her upper ex-
tremity loss to be 25 percent of her preinjury capacity “for
pushing, pulling, grasping, gripping, keyboarding or fine
manipulation,” and again he could not reliably ap-

portion the loss between the injury and [**116] nonin-
dustrial causes. Consequently, he assigned 100 percent
causation to the “industrial injury/exposure.”

Guzman’s attorney asked for clarification of the 25 per-
cent loss estimate. Dr. Feinberg explained that for the
patient’s low back and neck pain, “the ‘old* PDRS shouid
be used and that the new AMA-based PDRS was appli-
cable to the bilateral upper {***8] extremities.” He reit-
erated that Guzman was “precluded for her upper ex-
tremities from very forceful, prolonged repetitive and
foreeful repetitive work activities.” Dr. Feinberg pointed out
that “there is often a discrepancy between the dis-

ability and the impairment. The type of problem she has is
legitimate but does not rate very much (if anything) under
the AMA Guides. Based on her ADL [activities of daily
living] lossés; each upper extremity would have a 15%
WPI [(J25% of 60%). This is-not a method that is
sanctioned by the AMA Guides.”

Guzman's case was tried on July L0 and October 3,
2008. By stipulation, the 1997 PDRS was appiied in

Page 3 of 11
L2, **115; 2010 Cal. App. LEXIS 1454, ¢*%¢

8J00244266, while the 2005 PDRS was applied in
5100254688, the upper extremity trauma, She had al-
ready been compensated for her temporary disability; only
the extent and apportionment of her permanent disabil-
1ty were at issue.

Karen Wang, the evaluator from the Disability Evalua-
tion Unit (DEU), testified that the Guides did not permit a
medical evaluator to compute WPI directly from

ADL (activities of daily living) loss, " “She dfidjn"t

know why it’s improper for the doctor to complete his
own whole person impatrment directly from ADL loss, but
she [was] confident that the AMA [***9] Guides don’t
ailow it.” ¥ If the 15 percent WPI figure Dr. Feinberp re-
ferred to werc used for each upper extremity, each

would yield a 22 percent permanent disability, which
would combine to amount to a 39 percent overall perma-~
nent disability. However, Wong instead rejied solely on

the ““carpal tunnei” portion of Dr. Feinberg’s March 21,
2008 report, which allowed up to 5 percent for each up-

per extremity, Thus, relying on Dr. Feinberg's assign-
ment of impairment [*816] based on the Guides,

Wang rated Guzman®s WPI as 3 percent for each upper ex-
tremity, for a total permanent disability of [2 percent.

In an October 22, 2008 amended ruling, the workers’ com-
pensation judge (WCJ) found that Guzman had sus-

tained permanent partial disability of 41 percent in
$§J00244266 and 12 percent in SJO0254688. The WCI's
decision was based on Dr. Feinberg’s opinions as well as
psychiatric reports by Michael D. Goldfietd, M.D. The
WCJ found no sufficient basis for attributing any perma-
nent disability to Guzman's psychiatric injury, which was
inseparable from the 2005 physical injury.

Noting the discrepancy between Dr. Feinberg's assess-
ment of Guzman's injury outside the rating system pro-
vided in the Guides, the WCJ stated, “Applicant has
[**117] advanced the theory that, since Dr. Feinberg
has opined that the Applicant’s impairment precludes a
higher level of ADL's than described in the AMA Guides,
Dr. Feinberg’s report is a sufficient rebuttal of the Sched-
ule and should be rated owtside AMA [sic]. While the
exact quantum of evidence required to rebut [***11] the
PDRS has yet to be established by case law, I feel cer-
tain that a single paragraph in an AME report does not suf-

5 “Whole person impairment,”

[***7] often abbreviated as “"WPL," is defined in the Guides as “[p]ercentages that estimate the

impact on the individuat’s overall ability to perform activities of daily living, excluding work.™ (Guides, p. 603.)

§ Dr. Feinberg did not explain precisely how he arrived at the total of 14 percent.

7 The DEU had received instructions to rate the injury 1o the upper extremities using the March 21, 2008 report, and to conSider
Dr. Feinberp's poim that Guzman's ADL losses should produce a 15 percent WPL, but that the Guides do not sanction that method of
determining impairment. If the DEU evaluater found the doctor’s altemnative method as “ratable,” she was to calculate impairment by
“whichever method produces the highest rating.” Wong, however, was convinced that the Guides did not allow impairment to be
determined directly from ADL loss, so she did not use the 15 percent figure in her [*** Q] rating.

8 Wong said she had relied on Dr. Feinberg's statement that his impeirment calculation based on ADL loss was not senctioned
by the Guides. Shc did not express an opinion abowt whether this statement was right or wrong, as it was not within her exper-

tise,

¢
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[hoth workers and employers were intended to benefit from
Sen. Bill No. 899 (2003-2004 Reg. Sess)L.) The re-
vised provisions substantially affected the assessment

of an injured worker’s permanent disability, HN2 A sched-
ule for assessing permanent disability had been re-

quired since 1937, and it was always expressly intended

to manifest “prima [***16] facie evidence of the per-
centage of permanent disability to be atiributed to each in-
Jjury covered by the schedule.” { § 4660 _subd (c}) As

the WCAR observed, however, no guidance was pro-
vided for the formulation of the schedule until the 2004
amendment, In accordance with the revision, the admin-
istrative director is now required to develop and regu-
larly amend the rating schedule based on specified

data from empirical studies. The schedule “shall pro-

mote consistency, uniformity, and objectivity.” (_§ 4660,
subd fd}) As so directed, the administrative director pub-
lished 2 new PDRS effective January 1, 2005, which in-
corporated the fifth edition of the Guides in its en-

tirety. (Cal. Code Regs,, tit. 8 § 9805; PDRS, p. 1-2.)

{**119] 2. Impairment and Disability

The statutory revision most significant for the resolution
of Guzman's case is the new condition that the determi-
nation of HNF “the ‘nature of the physical injury or dis-
figurement’ shall incorporate the descriptions and mea-
surements of physical impairments and the corresponding
percentages of impairments published in the American
Medical Association (AMA) Guides to the Evaluation of
Permanent Impairment (5th Edition).” (_§ 4661, subd,
(Bi1).) [*819]

First [***17| published in 1971 to provide “a standard-
ized, objective approach to evaluating medical impair-
ments” (Guides, § 1.1, p. 1), the AMA Guides sets forth
measurement criteria that certified rating physicians

and chiropractors can use to ascertain and rate the medi-
cal impairment suffered by injured workers. (I4, §1.2,

p. 4.) “Impaimment” 5 defined in the Guides as “a loss, loss
of use, or derangement of any body part, organ system

Page 5 of 11
112, **118§; 2010 Cal. App. LEXIS 1454, ***15

or organ function.” (Guides, § 1.2, p. 2.) The impair-
ment ratings provided in the Guides “were designed to re-
flect functional limitations and not disability.” {Guides,

§ 1.2, p. 4.) They “reflect the severity of the medical con-
dition and the degree to which the impairment de-
creases an individual’s ability to perform common activi-
ties of daily living (ADL), excluding work.” '* (Guides,
§1.2,p 4)

A permanent disability, on the other hand, “ ' “causes im-
pairment of earning capacity, [***18] impairment of

the normal use of a member, or a competitive handicap
in the open labor market® * * ( Brodie v Workers' Comp.
Appeuals Bd., supra_, 40 Caldth at p. 1320.) “A disabil-
ity is considered permanent when the employee has
reached maximal medical improvement, meaning his

or her condition is well stabilized, and unlikely to change
substantially in the next year with or without medical
treatment.” (_Cgl Code Regs., tit. 8 § 10152.) Perma-
nent disability is expressed as a percentage: Anything less
than 100 percent (total disability) entitles the injured
warker to a prescribed number of weeks of indemnity pay-
ments in accordance with that percentage. ( Lab. Code
§ 4638.) “Thus, permanent disability payments are in-
tended to compensate workers for bath physical loss and
the loss of some or all of their future earning capac-

ity.” (_Brodie v. Workers' .

Caldth at p. 1320)

CA(2) (2) “"HN4 In determining the percentages of per-
manent disability, account shall be taken of the nature of
the physical injury or disfigurement, the occupation of
the injured employee, and his or her age at the time of the
injury, consideration being given to an employee’s di-
minished future earning capacity.” ‘2 ( § 4660_subd (a}.)
[***19] The “nature of the physical injury” refers to im-
peirment, which is expressed as a percentage reflecting the
“severity of the medical condition and the degree to
which the impairment decreases an individual’s ability
to perform common activities of daily living (ADL),
[*820] excluding work.” ' (Guides, § 1.2, [**120] p.
4, original italics.) In each case impairment ratings are
combined and converted to a WPI rating, ** which re-
flects the impact of the injury on the “overall ability

" ADL consists of everyday aclivities such as self-care,
nonspecialized hand activity (i.e.,
2

i3

The authors explain the exclusion by pointing out that the “medical judgment

personal hygiene, communication, physical activily, sensory function,
grasping, lifting, tactile discrimination), travel, sexual function, and sleep. (Guides, § 1.2, p. 4.)

The prior version of section 4660, subdivision (a), referred to tire
in an open (abor market” rather than the employee's diminished futare

“diminished ability of such injured employee to compete
earning capacity. (See Stats. 1993, ch. 121, § 53, p. 1301.)

[***20] used to determine the original impair-

ment percentages could not account for the diversity or complexity of work but could account for daily activities common to
most peaple. Work is not included in the clinical judement for impairment percentages for several reasons: (1} work involves many

simple and complex activities; (2) work is highly individualized, making gencralizations inaceurate;

(3) impairment percentages are

unchanged for stable conditions, but wark and Gccupations change; and (4) impairments interact with such other factors as the

worker's age, education, and prior work experience to deterntine the extent of work disability. ...

As a result, impairment ratings are

not intended for use as direct determinants of work disability.” (Guides, § 1.2, p. 5.)

" A WPI rating of O perceni means

does not limit the performance of the

that the impairment “has no significant organ
common activities of daily living,” (Guides,

or body system functional consequences and
§1.2.p 5)A 90-100 percent WPI, on the

e

{
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to perform activities of daily living, excluding work.” 1*
(Guides, p. 603.) The WP! is then adjusted for dimin-

ished future earning capacity (DFEC), the employee’s oc-
o:ﬁmﬁoa classification at the time of the injury, and

age.  Of these four components, it is the “nature of the
injury,” expressed in terms of impairment, that is the
source of the controversy in this case.

3. Standard and Scope of Review

The primary issue in this dispute is whether section
4660, foilowing the 2004 revisions, permits deviation
from a strict application of the descriptions, measure-
ments, and percentages contained in the Guides for pur-
poses of deiermining the impairment resulting from an
employee’s workplace injury. This question calls for con-
struction and application of _section 4660, and more spe-
cifically, _subdivisions (b)(1} and _(c) of that statute. “Is-
sues of statutory interpretation are questions of law subject
to our independent or de novo review. [Citations.] None-
theless, unless clearly erroneous the WCAB's interpre-
tation of the workers' compensation laws is entitled to
preat weight. [Citations.]" ( Genlyte Group, LIC v.
Warkers ' Comp. Appeals Bd . (2008) 158 Cal.App.4th

al. Rptr. 3d 903]; see also _Verav. Work-

al.App.4th 1489, 1494 [69 Cal. Rptr. 3d {271.) At the
same time, the workers® compensation statutes must be
“liberally construed by the courts with the purpose of ex-
tending their benefits for the protection of persons in-
jured in the course of [*821] their employment” (§ _
3202.) This rule is binding on both the Board and this

ncE._w_Ew%_umnmu.mB&_m%nnaomio*na.eoann_._.
sation law. ( Lundberg v. Workmen', , Bd .

665. 70 P.3d 1076}.)

In construing sectior 4660, the reviewing court must “as-
certain the intent of the Legislature so as to effectuate
the purpose [**121] of the workers’ compensation law.
In determining such intent, we turn to the words in the
statute and give effect to the statute according to the usual,
ordinary import of the language used in framing it.”
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Klee v_Workers' Comp. .
al. .3d 1519, 1523 [260 Cal_ Rptr, 2 7]) “When
the Janguage is clear and there is no uncertainty as to the
legislative intent, we look no further and simply en-
force the statute according ta its terms. [Citations.] [¥]

... * “If possible, significance should [***23] be given to
every word, phrase, sentence and part of an act in pur-
suance of the legislative purpose.” [Citation.] ... “When
used in a statute { words] must be construed in context,
keeping in mind the nature and obvious purpose of the
statute where they appear,” [Citations.) Moreover, the
various parts of a statutory enactment must be harmo-
nized by considering the particular clanse or section in the
context of the statutory framework as a whole. [Cita-
tions.)’ " (_DuBois v. Workers' Comp, Appedls

Section 4660,_Subdivision

4. Impairmert Ratings Under
1

i1

The District's position cn appeal is a narrow one:
Whereas the PDRS is rebuttable, the criteria set forth in
the Guides are not rebuttable for purposes of making

a determination of WPI. Relying primarily on section
4660, subdivision (hi{1), the District points out that deter-
mination of an employee’s impzirment must incorpo-
rate the descriptions and measurements set forth in the
Guides. This provision, in the District’s view, mandates
the application of the Guides “as written” and “as in-
tended” and prohibits physicians from “rewriting the
Guldes by applying ‘any chapter, table or method’ he/
she [***24] deems more appropriate.” Thus, the Dis-
trict argues, “the Guides, properly applied, are the final
word on impairment. There is no other way 10 interpret the
plain language of section 4660.”

Several parties have filed amicus curiae briefs, most of
them in support of the District. " Those parties join the
District in arguing that the Guides must [*822] be

used “as written” in order for the Schedule to promote
consistency, uniformity, and objectivity. The Board’s de-
cision, they arpue, defeats that objective by allowing im-
pairment ratings to be based on chapters that do not ap-
ply to the employee’s injury. The Insurance
Commissioner adds that since the passage of Senate Bill
No. 899 (2003-2004 Reg. Sess.) permanent disability
costs have decreased and become “determinable, predict-

other hand, “indicates a very severe organ or body system impairment requiring the individual to be fully dependent on others for

self-care, approaching death.” (Guides, § 1.2, p. 5.)

> Impairment [***21] of an upper cxtremity, for example, is converted to 8 WPI by multiplying the impairment rating by 0.6.

' DFEC is determined by applying u “formula based on empirical data and findings thet agerepgate the average percentage of long
-term loss of income resulting from each type of injury for similarly situated employses.” {_§ 45660, subd. (b(2).)

T

rect),

Amici curia¢ for the District are the California Chamber of Commerce; Employers Direct Insurance Company (Emgpl eyers Di-
later renamed Pacific Compensation Insurance Company; John C. Duncan, Director of Industrial Relations, California Workers®

Compensation [nstite and American lnsurance Association; and Steve Poizmer, California Insurance Commissioner. In sup-
port of Guzman [***25] and the WCAB arc the California Applicants’ Attomeys Association and the California Society of Industrial

Medicine and Surgery.
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ment resulting from similar objective medical conditions
with similar impairment of {***30] function in perform-
ing activities of daily living.” '® (PDRS, p. 1-4.)

CA(5) (5) Accordingly, while we sgree with the District
that the Guides should be applied “as intended” by its
authors, such HN7 application must take into account the
instructions on ils use, which clearly preseribe the exer-
cise of clinical judgment in the impairment evalua-

tion, even beyond the descriptions, tables, and percent-
ages provided for each of the listed conditions. The Board
aptly observed that the descriptions, meastrements, and
percentages cannot be dissociated from the balance of the
Guides, panicularly chapters 1 and 2, which contain

the instructions on the appropriate use of the ensuing chap-
ters to perform an accurate and reliable impairment
evaluation. “Thus, the AMA Guides is an integrated docu-
ment and its statements in Chapters | and 2 regarding
physicians using their clinical judgment, training, experi-
ence and skili cannot be divorced [***31] from the bal-
ance of the Guides.”

The District and supporting amici curiac nevertheless
maintain that the Board's decision will result in burden-
some litigation, inconsistent ratings, employer-

employee conflicts, and “doctor shopping.”” They con-

tend that the *very foundation of the new statute”™ will be
subverted because it w

fy .

the objective evidence.” According to the Chamber of

Commerce, the Guides will be rendered “irrelevant when-

ever a[n] eveluating physician and/or the WCJ dis-

agrees with the resalt,” Like the District, which warns

that a physician will now be able to “make up impair-

ment values where none exist,” Employers Direct is con-

cemed that the [**124] physician’s opinion will pre-

vail simply by its “mantra of accuracy.” The District

invokes the scenario of 2 spine injury accompanied by dif-

ficulty lifting and slep disturbance, which the physi-

cian evaluates by using chapter 6.6 on hemnias or chap-

ter 13.3¢ on sieep disorders or both, thus arriving at a

radically different impairment value than that pre-

scribed [***32] in chapter 15 on the spine. The Chem-

ber of Commerce illusirates its position with the same

example: Instead of requiring evaluation of a lumbar spine

injury using chapter 15, the Board's decision “would ac-

tually allow a physician to base impeirment in [sic)

Chapter Six {Digestive System), ordinarily reserved for
[*B25] impairment due to 2 hernia—even in the ab-

sence of a hernia—if the physician decides that if re-

ally is ‘more accurate.’ Or, even though the Guides spe-

cifically disfavor impaitment ratings based on ‘grip

loss’ or-‘gait derangement! die to the inherently su bjec-
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tive nature of the testing, the decision below. would per-
mit a finding of impairment based on these disap-

proved methods ... so long as the physician subjectively
believes that they really provide 2 more accurate repre-
sentation of the impairment.”

The abuses the District and its amici curiae envision are
not inevitable outcomes of the WCAB’s decision, how-
ever. Any patient can shop for the most favorable physi-
cian report regardless of how strictly the Guides are ap-
plied, as examinations, testing, and conclusions can vary
among physicians in any given context. As to the sec-
ond point urged by the District and its amici curiae, the
Board |***33] emphasized that its decision does nor al-
low a physician to conduct a fishing expedition

through the Guides “simply.to achieve a desired resuft™;
the physician’s medical opinion “must constitute sub-
stantial evidence” of WPI and “therefore ... must set forth
the-facts and: reasoning [that] justify ‘™ “In.order to con-
stitute substantial evidence, a medical opinion must

be predicated “on reasonable medical probability. {Cita-
tion.] Als¢, a ‘medical opinion is not substantial evidence
ifit is;based on facts no longer germane, on inad-

equate medical histories or examinations, on incorrect le-
gal theories, or on'surmise, speculation, conjecture, or
guess. [Citation.] Further, 2 medical report is not substan-
tial:gvidence unless it sets forth the reasoning behind
the physician’s opinion; ot merely his:or her conclu-
sions.[Citation.]" ( £1 _Yeager Consiruction v. Workers'
Comp. Appeals Bd . (2006) 145 Cal. App.4th 922, 928 [52

Cal Rptr. 34 1331.)

Accordingly, 2 physician’s medica! opinion that departs
unreasonably from a strict application ofthe Guides can be
chellenged, and it would not be acceptable as substan-

tial gvidence or fulfill the overall goal of compensating an
injured employee commensurate with the disability he

or [***34] she incurred through the injury. If Guzman's
carpal tunnei syndrome, for example, is adequately ad-
dressed by the pertinent sections of chapter 16, an impair-
ment rating thet deviates from those provisions will prop-
erly be rejected by the WCJ. As the Board's decision
does not disregard, retreat from, or compromise the re-
quirement of substantial evidence, we cannot conclude
that it erred to the extent that it allows physicians to

use their clinical judgment in applying the Guides. The
District’s assertion that the WCAB’s decision encour-
ages a physician to misepply the Guides freely by us-

ing " ‘any chapter, table or method" he/she deerns more 2p-
propriate” is not well taken.

Unlike the District, which acknowledges the importance of
the Guides instructions, amicus curiae Employers Di-
rect insists that _section 4660 permits incorporation of orly
the * ‘descriptions and measurements of physical

8 Similarly,

impairments. (PDRS, p. 1-5.)

when multiple impairments result from a single injury,
effects on function of the injured body part, to the extent thar the

the physician must exercise judgment to avoid duplication of
Guides do not provide direction regarding combining the

0
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able, and quantifiable,” an effect he believes will be lost
with the current decision.

CA(3) (3) Applying the settled rules of Statutory construc-
tion, we agree with the District that the Guides must

be applied “as intended” and “as written,” but we take a
broader view of both its text and the stahilory man-

date. HN5 Section 4660, subdivision (h)(1), recognizes

the variety and unpredictability of medical situations by
requiring incorperation of the descriptions, measure-

ments, and corresponding percentages in the Guides for
cach impairment, not their mechanical application with-
out regard to how accurately and completely they re-

flect the actual impairment sustained [**122] by the pa-
tient. To “incorporate™ is to “unite with or introduce

into spmething already existent (Webster’s 3d New Inter-
nat. Dict. (1993) p. 1145)," to “take in or include as a
part or parts” (Random House Dict. of the English Lan-
guage (2d ed. 1987) p. 968), or to “unite or combine

50 as to form one body.” (American Heritage Dict. (3d
ed. 1994) p. 588.) _Section 4 subdivision
requires the physician to include the descriptions, mea-
surements, and percentages in the applicable chapter of the
Guides [***26] as part of the basis for determining im-
pairment.

CA(4) (4) We cannot expand the statutory mandate by
changing the word “incorporate” to “apply exclusively.”
Nor can we read into the statute a conclusive presurap-
tion that the descriptions, measwements, and. percent-
ages set forth in each chapter are invariably accurate

when applied to a particular case. By using the ward “in-
corporation,” the Legisiature recognized that not every
infury can be accurately described by the classifications
designated for the particular body part involved, Had

the Legisiature wished to require every complex situa-
tion to be forced into preset measuwrement criteria, it would
have used different terminology to compel strict adher-
ence to those criteria for every condition. A narrower in-
terpretation would be inconsistent with the clear provi-
sion that the Schedule—which itself incorporates the
Guides (PDRS, p. 1-2)—is rebuttable { § 4660, subd.

{c}), and it would not comport with the legislative direc-
tive to construe V6 the workers’ compensation stat-

utes liberally “with the purpose of extending their ben-

efits for the protection of persons injured in the course of

their employment.” (_§ 3202.)

We disagree with the District and [***27] its support-

ing amici curiac that this construction of _section 4660,
subdivision (b)(I}, would defeat the legislative [*823]
objective of consistency, uniformity, and abjectivity, (§ _
4660, subd_(d).) Just as it charges the Board with in-
correctly attaching “prima facie evidence” to the mea-
sures of impairment in the Guides rather than the disabil-
ity ratings in the Schedule, the Digtrict itseif has

attached the Legislature’s goal of promoting consistency,
uniformity, and objectivity of the Schedule to the impair-
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ment evaluation. _Subdivision (d} of the statute is specifi-
cally addresscd to the development, adoption, and
amendment of the Schedule itself, not the physician’s
evaluation of impairment. Nevertheless, we have no rea-
som to question the implicit assumption that while direct-
ing those features to the Schedule itself, the Legislature
sought consistency, uniformity, and objectivity in the
overall process of determining disability across individu-
als.

The District agrees with the statement by the authors of
the Guides that its application “as intended” facilitates
‘‘an appropriate and reproducible assessment to be made
of clinica) impairment.” (Guides, p. 11.) However, the
District omits the rest of [***28] that paragraph, which
makes a rather different point, an important one: “The
physician®s judgment, based upon experience, training,
skill, thoroughness in clinical evaluation, and ability to ap-
ply the Guides criteria as intended, will enable an appro-
priate and reproducible assessment to be made of clini-
cal impairment. Clinical judgment, combining both the
‘art’ and “science’ of medicine, constitutes the essence

of medical practice.” (Guides, § 1.5, p. 11.) The Guides it-
self recognizes that it cannot anticipate and describe ev-
ery impairment that may be experienced by injured em-
ployees. The authors repeatedly caution that
notwithstanding its “framework for evaluating new or
complex conditions,” the “range, evolution, and discoy-
ery of new medical conditions” preclude ratings for ev-
ery possible impairment. (Guides, § 1.5, p. I1.) The
Guides ratings [**123] do provide a standardized basis
for reporting the degree of impairment, but those are
“consensus-derived estimates,” and some of the given per-
centages are supported by only limited research data,
(Guides, pp. 4, 5.) The Guides also cannot rate syn-
dromes that are- “poorly- understood: and are manifested
only by subjective symptoms.” (#bid.)

To accommodate [++#29) those com
nary cases, t

sizg the necessity of “considerable medica expertise
and judgmeat,” as well as:ar rstanding: of the: physi-
cal demands placed.on the particilar patient. (Guides,

p. 18.) “The physician must-use the eatire range of clini-
cal skill and judgment when assessing whether or not

the. measurements. or tests results are plausible and con-
sistent with the impairmerit being evaluated: If, in spite of
an observation or test result; the medical evidence ap-
pears.insufficient to verify that an impairment of 2 cer-
tain magnitude exists, the physician may modify the im-
pairment raling accordingly and then describe and
explain the réason for the medification in writing."
{Guides, p. 19.) The PDRS itself [*824] instructs physi-
cians that if a particular impairment is not addressed

by the AMA Guides, they “should use clinical judgment,
comparing measurable impairment resulting from the un-
listed objective medical condition to measurable impair-

3
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[*826) impairments and the correspending percentages of _Rptr. 597].) [*827]

impairments published in [**125] the {Guides}’

into the definition of ‘the nature of the physical injury

or disfigurement ’  According to this theory, the Legisla-
ture did not intend to incorporate any other portions of

the Guides, including the first two chapters instructing
[***35] physicians on the proper use of the Guides to
evaluate impairment. '* We reject this argument. Those
first two chapters make it clear that an impairment rat-
ing based solely on the descriptions, measurements, and
percentages in the succeeding chapters without the use
of physicians’ clinical judgment, training, experience, and
skill would contravene the assumptions and intent of

the authors. The failure to follow all of the instructions in
the first two chapters could result in useless evidence,
inadequate diagnostic reasoning, and inaccurate and in-
consistent ratings.

The Board thus correctly rejected the arpument that only
the descriptions and measurements of impairments

with their corresponding percentages may be incorpo-
rated into the WPI assessment. The statute, noted the
Board, did not prohibit incorporation of the portions out-
side the descriptions, measurements, and percentages ina
complex case not | ***36) addressed by the chapter de-
voted to the affected body part or system. In the

Board’s view, the administrative director complied with
the statutory mandate by adopting and incorporating the
entire Guides without limitation. As a resulr, the Board
concluded, “the entire AMA Guides
ule” ; ompr siveness

ty on the

5. Rebuttal of the PDRS

CA(6} (6) The WCAB rested its decision in part on
HN8 section 4660, subdivision (c), which states that the
PDRS constitutes “prima facie evidence of the percent-
age of permanent disability to be attributed to each in-
jury covered by the schedule.” “A statute providing

that a fact or group of facts is prima facie evidence of an-
other fact establishes a rebuniable presumption.” { Evid
Codzg_§ 602.) Accordingly, as “prima facie avidence™ the
Schedule is not “absolute, binding and final. [Cita-
tions.} It is therefore not to be considered al of the evi-
dence on the degree or percentage of disability. Being
prima facie it establishes only presumptive evidence
[which] may [**+*37| be controverted and overcome.”
Universal Ci

ystem, in most

CA(7) (7) As the District acknowledges, the 2004 amend-
ment of_section 4660 did not alter the prior versions

that deemed the rating schedule to be “prima facie evi-
dence of the percentage of permanent disability to be at-
tributed to each injury covered by the schedule,”

(See _Franidort General Ins. Co. v. Pillshu 4]
Cal. 56, 58-60 {159 P._150].) The Board noted prea-
mendment decisions confirming the rebuttability of the
Schedule. (See, e.g., Glass v. Workers' Comp. A

ity, “it may be [**126] controverted and overcome™];
cf. _Universal Ci 1

Studios_Inc. v. Worker's Comp. Ap-
. 663 [presumption
“totally overcome” by evidence that employee medi-

cally able to return to work but chose not to do so}.)
HN? “The Legislature is deemed to be aware of judicial
decisions already in existence and to have enacted or

amended a statute in light thereof [Citation.] When a stat-
ute has been construed by judicial decision, and that con-
struction is not altered by subsequent [***38] legisla-
tion, it must be presumed that the Legislature is aware of
the judicial construction and approves of it." { Stavropou-
los v._Superior Court (2006) 141 Cal. App.dth 190
186 [45 Cal. Rptr. 3d 7051 see White v. Ultramar,_inc .

The WCAB's decision permits rebuttal of the PDRS by
challenging “any one of the component ¢lements of the
formula that resulted in the employee’s scheduled rating —
such as the injured employee's WPI under the AMA
Guides.” To make an impairment determination in rebut-
tal of the Schedule, the physician is permitted by the Board
to use the “four comers of the Guides.”

‘The Board stated that by having the latitude to use the
“four comners” of the Guides, the physician “is not ines-
capably locked into any specific paradigm for evaluat-
ing WPI under the Guides.” The statute, the Board rea-
soned, “does not mandate that the impairment for any
particular condition must be assessed in any particular
way under the Guides [or] relegate a physician to the role
of taking a few objective measurements and then me-
chanically and uncritically assigning [***39] a WP] that
is based on a rigid and standardized protocol and that

is devoid of any clinical judgment. Tnstead, the AMA
Guides expressly contemplates that a physician will use
his or her judgment, experience, training, and skill in as-
sessing WPL"

19

The California Workers' Compensation Institute and the American Insurance Association take the opposite approach, arpuing

instcad that the decision is wrong because it “does ot require the physician 1o follow the explicit directions and instructions es-

tablished within the AMA Guides.”

ﬂc.\eu.ﬂrn Board has previously noted the retention of this language. (See Costa v. Hardy Diagnostic_{2006) 71_Cal.Comp.Cases
1797)
*1
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Nevertheless, the District, the Director of Industrial Rela-
tions, and the Califernia Chamber of Comimerce inter-

pret subdivis; ection 4660 to [*828] tnean that
only the final percentage rating of disability can be re-
butted, not any one of its four components. Likewise, Em-
ployers Direct would limit rebuttal to “a substantive

level beyond the elements defined by the Legislature.”
None explains, however, how the “end product” or higher
“substantive level” is rebuttable without challenging

any of its elements.

The Chamber of Commerce reiterates the view that if the
decision stands, the Guides “could be rebutted when-

evidence and reasoning—and unquestionably, a rebuttal
position | ***40] drrived 4t by hunting through the
Guides for a more favorable rating--will result in an opin-
ion the WCJ will necessarily reject as insufficient evi-
dence. The Board itself emphasized that substantiél evi-
dence is necessary to establish a permnanent disability,
and any opinicn proffered without “facts and reasoning
[that] justify it” will not be sufficient. Any WCJ would err
by allowing the scheduled rating to be rebutted based

on an obviously inapplicable section of the Guides. '

[**127] As discussed earlier, the PDRS has expressly in-
corporated the entire Guides, which necessarily in-

cludes its instructions on the proper application of the
chapters pertaining fo each specific body area or systern ~—
notably, the authers’ recommendation that physi-

cians use clinical judgment when a condition is not cov-
ered by the impairment ratings in the Guides. The
Board’s decision is consistent with those instructions by
acknowledging the necessity of the physician’s exer-

cise of “judgment, experience, training, and skill in assess-
ing WPL"”

CA(8) (8) At the same time, however, the WCAR major-
ity {***41)] did not explain how far the physician may
go in relying on the “four corners” when the descrip-
tions, tables, and percentages pertaining to arn injury

do not accurately describe the injured employee’s impair-
ment. ** If the physician expresses the opinion that the
chapter applicable to a particular kind of injury does not
describe the employee’s injury, but all other chapters ad-
dress completely different biological systems or body
parts, it wonid likely be difficult to demonstrate that

that altemnative chapter supplies substantial, relevant evi-
dence of 2n alternative WPI rating. HNI# In order to
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support the case for rebuttal, [*829) the physician
must be permitted to explain why.departure from the ira-
paiment percentages is necessary and how ke or she ar-
rived'af a different rating: That explenation necessar-

ily takes into account the physician’s skill, knowledge,
and experience, as well as other considerations unique to
the injury at issue. In our view, a physician’s explana-
tion of the basis for deviating from the percentages pro-
vided in the applicable Guides chapter shounid not a
priori be deemed insufficient merely because his or her
opinion is derived from, or at ieast supported by, extrin-
sic resources. |***42] The physician should be free to
acknowledge his or her reliance on standard texts or re-
cent research data as a basis for his or her medical con-
clusions, and the WCJ should be permitied to hear that evi-
dence. If the explanation fails to convince the WCJ or
WCARB that departure from strict application of the appli-
cable tables and measurements in the Guides is war~
ranted in the curent situation, the physician’s opinjon
will properly be rejected. Without a complete presenta-
tion of the supporting evidence. o which the physician has
based his or-her clinical judgment, the trier of fact may
not'be able to determine whether a party has success-
fuliy rebutted the schediled rating ot, instead, has ma-
nipulated the Guides to achieve'a more favorable impair-
ment assessmient.

6. flegal Regulation

The District finally asserts that the WCAB “usurped the
{administrative [***43] director’s] authority to create

a Schedule as set forth in _section 4660 by asserting [that]
the Guides need not be applied as written, to derive a
[permanent diszbility] rating.” According to the District,
the Board “has substituted its priorities (deriving the
‘most accurate’ impairment) for the Legistature’s pri-
mary concemns: {a) consistency, uniformity, and objectiv-
ity; and (b) providing relief from the workers’ compen-
sation crisis.” By “attacking and rewriting the Guides,”
and thereby “adopting an entirely new and different
methedology of calcalating [permanent disability], the
WCAB has effectively created new regulations,” in viola-
tion of the Administrative Procedure Act. { Gov. Code, §

11340 gt seq. )

We cannot reach the conclusion urged by the Distvict be-
cause the premise of its [**128] argument is faulty,

The decision does not create a new manner of calculat-
ing permanent disability or “an exception that swallows
the Schedule.” It requirés application of the Guides as
written, including the instructions on its proper use. As
discussed, if the chapter applicable to the injury under

2 Indeed, the WCJ in this case rejected Dr, Feinberg's rebuttal for lack of “data or clinical observations in support of his apin-

ion.”

#  The dissent would have returned 1o the Board's first decision and allowed rebuttal by considering factors outside the Guides
whenever its application would be “inequitable, disproportionate, and not a fair and accurate measure of the [injured] employee’s
permanent disability.” Guzman has not suggested that we revisit this earlier standard.

-
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scrutiny is disregarded by the examining physician with-
out 2 sufficient evidentiary basis, the physician’s

[***44] conclusions will necessarily be rejected.
Conclusion

By using the word “incarporate” and retaining a prima fa-
cie standard for the intraduction of the PDRS ratings, the
Legislature obtained a more [*830] consistent set of
criteria for medical evaluations while allowing for

cases that do not fit neatly into the diagnostic criteria

and descriptions laid out in the Guides. The Guides it-
self recognizes that it cannot anticipate and describe ev-
ery impatrment that may be experienced by injured em-
ployees. To accommodate those complex or extraordinary
cases, it calls for the physician’s exercise of clinical jude-
ment to evaluate the impairment most accurately, even

if that is pessible only by resorting to comparable condi-
tons described in the Guides. The PDRS has expressly
incorporated the entire Guides, thereby allowing impair-
meut in an individual case to be assessed more thor-
oughly and reliably.

Disposition

The decision of the WCAB is affirmed.

Premo, Acting P. J., and Duffy, J., concurred.

On September i, 2010, the opinion was modified to
read as printed above. Petitioner's petition for review by

the Supreme Court was denied November 10, 2040,
S186777.




