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« Espinosa vs. Executive Staffing

10, 2012, p. 10.) By using the range of motion method for determining applicant®s WPI regarding his
lumbar spine, the doctor concluded that applicant had 29% WPL (Joint Exh. 7, pp. 10 - 11.) However, he
then stated: — -

“Mr. Espinoza’s lumbar impairment, in my DPilﬂml,iEH:ﬂdErﬂ-l’ﬂplﬁmtﬂd
by a strict use of the AMA Guides. An alternative manner of arriving at his
impairment, still within the four comers of The Guides, by analogy, would

be to consider the spine as a whole, and to caleculate Whole Person
Impairment as an appropriate fraction of the whole. Taking all things into
consideration, including the patient’s history, clinical presentation, the
medical records, his overall decrease in level of function and his midrange
responses to the AMA Guides 5th Edition Visual Analogue Pain
Questionnaire, an inventory which does cover some 16 categories of non-
work activities of daily living, it is my opinion that Mr. Espinoza's




impairment is more accurately described as 50% decrease in his overall
lumbar function, Understanding that the authors of The Guides have
aﬂxudaulmﬁmmnduiwdﬂ'n]mfﬁrﬂulmhurq}heumw=
Person, Mr. Espinoza's impairment is most ‘accurately’ described as 50% of
90% or 45% Whole Person Impairment {Figure 15-19)."]

(Joint Exh. 7, p. 11.)

On August 5, 2014, Dr. Silbart's deposition was taken. (Def. Exh. H, Steven B. Silbart, M.D.

ase in his lumbar function was based on applicant’s

' “.,.pq:hmmxonph;mim]mhnﬂmmmﬂm the level of discomfort
he has. The described impact that his injury and his level of pain has on his
activities of daily living, I took that as a whole.”

(Def. Exh. H, p. 20.) @K_

~ When asked about how he reached his conclusion that applicant had -45% WPI regarding his
rmhar spine, the doctor testified that: |

*...[T]he authors of the Guides have affixed a maximum derived value of
hnpahmmfurﬂmhmbuﬂpimmhcinggﬂpe:mmandmymdu‘nga

and well-founded estimate of the patient’s overall loss of
mmﬁmmbdngiﬂmmmmukﬂiﬂmnfﬂummm
being 45 percent ...." (Def. Exh. H, pp. 21 —22.) :
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FACTS i

Applicant was employed by defendant as a police officer from June 19, 1999 o June 12, 2012, |

and suffered a cumulative injury to her low back and left hip through June 15, 2012,
Applicant was examined by AME Mark Greenspan, M.D., who. authored a total of three reports ||

and was deposed by the partics. Dr. Greenspan diagnosed applicant with left meralgia paresthetica, left
femoral neuralgia, left inguinal region strain, umbar spine strain, multilevel lumbar spondylasis, snd
degenerative arthritis of the left hip. In his ratings report, Dr. Greenspan assigned 2% whole person
impairment (WFI) to applicant’s low back solely as a pain rating, 2% WPI to applicant’s left hip based
on loss of mnge of motion, 1% WPI to left thigh muscle atrophy, and 1% WPI for pain. (Exhibit C,

Report of Mark Greenspan, M.D., February 17, 2014, pp. 5-6.)

The parties deposed Dr. Greenspan on September 15, 2014, (Exhibit D, Deposition Transcript of
Mark Greenspan, M.D.) Dr. Greenspan testified that applicant lost 20% of the function of her lumbar
spine; thus, he changed his impairment rating of the lumbar spine from 2% to 20%. Dr. Greenspan
\\F

(3

Well, i




mm,hm"meMmmmimmmm
lateral femoral cutaneous nerves. The AME opined that the 20% rating for applicant®s low back was th
most accurate rating. :

mmimmmmmu.zmiwﬁmwwmmim-m
m“mmsmmmqmmmnmmﬂnwmmm
deposition. (Formal Rating and Instructions, May 27, 2015.) The WCJ instructed the rater to ignore the

The rater issued the formal rating on May 27, 2015. The rater noted a mathematical error in the
rating for left thigh atrophy, which the rater corrected to 2% 'WPI. Additionally, the rater corrected the

rating to the peripheral nerves miﬁﬂlmﬂiuuudlheﬁzllmw

FORMULA:

PERIPHERAL NERVES:  17,01.04.00 - 4 - [5]5 - 4901 - § - 9 PD (A)
2 WP ADD-ON FOR. PATN

LHIP: 17.03.04.00 - 2 - [5]3 - 4901 - 5 - 6 PD

L KNEE: 17.05.01.00 - 3 - -Hﬂl-s-ﬁm&
| WP ADD-ON ED FOR PAIN

(A)9CE6C6=19 FINAL PD
(fBid.) .
ﬂnmm:ﬁls.qﬂmnﬁmﬂmmmﬁgmﬂdmmwm&hth
cross-examine the rater afier seeking recansideration. On June 10, 2015, the WCJ issued the F&A,
- mﬂwﬂmtlﬁpmﬁnﬂﬂw:ﬂyﬁgmﬂumm,




wﬁm;mﬁmm“mHMdmmummmﬁmmﬂmﬂ

| and return the matter for further development of the record,

Wmtmmhmﬁmﬁﬁwruﬁngmnﬂdmmlu&eamwﬁﬁm'n

| left knee and that the rater improperly combined ratings for applicant’s loss of range of motion to the hip
"wnhmw:lu atrophy. Th:ﬂﬁﬂgmp'mudﬁdhj'thﬁmm!lmhngmq:phmt‘!kﬂhﬁ;

| however, ﬂ:sﬂmﬂnmmﬁnmmﬂthuﬂﬂswmuyﬂhmhngfmmmmthmn
l:ﬂﬂﬂghmﬂiﬂulﬁpalnadd-m

MOTEN, Stephanie 4

The AMA Guides specifically state: ".&tmmyrmﬂ:::hnuldhmhtmnhmadmﬂmnﬂhn |
;ﬂth:rﬂuﬁpnﬂxmcmﬂngsufdmmﬂmdmleﬁmﬁm{nﬂdﬂmmmmumhm and




| peripheral nerve injury).” (AMA Guides, p. 530.) Thus, it was error to combine applicant’s m
atrophy and peripheral nerve injury into the same rating under 2 strict AMA Guides approach.

-

assigned a_percentage of severity of either the sensory or motor deficit for applicant’s peripheral nerve




For the reasons stated in the WCI's Report and Recommendation deted June 26, 2105, which we

mhm § proffered Aimaraz-Guzman rating,
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for pain for

rating under the direct




DRE Cervical Category I
5%-8% Impairment of the Whole Person

Clinical history and examination findings are compatible with a
specific injury; findings may include muscle guarding or spasm
observed at the time of the examination by a physician, asym-
metric loss of range of motion or nonverifiable radicular com-
plaints, defined as complaints of radicular pain without objective

findings; no alteration of the structural integrity

or

individual had clinically significant radiculopathy and an imaging
study that demonstrated a herniated disk at the level and on the
side that would be expected based on the radiculopathy, but has
improved following nonoperative treatment

or

fractures: (1) less than 25% compression of one vertebral body;
(2) posterior element fracture without dislocation that has healed
without loss of structural integrity or radiculopathy; (3) a spinous
or transverse process fracture with displacement
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Firip -4 }rrﬂll il '- ‘.‘h-.- NS

This case is felt to be complex and extraordinary because the

ient’s pain and symptomatology are than what one would find
muaudmgﬁmﬂﬂmd 1 jnmnms.

It is my opinion that strict whole person impairment (WPT) rating
would not be an accurate measurement of this patient’s permanent
disability based on my clinical ' and in consideration of the
effects of the residuals of the injury on the patient’s activities of

daily living,

In this case, the patient would fall into a cohort of patients whose
level of whole person impairment (WPI) is greater than that~obiained
Eﬁ# a strict interpretation of the American Medical Association (AMA)

ides for the Evaluation of Disability, Fifth Edition.

It should be acknowledged that the lumbar spine has two different
mwm. Thﬂﬂmtiun“lmmh;“ﬁnﬁminwhithﬁthaﬂis

ili mliﬁ,ﬂnnp,hmdht:ll:l];mwn ect placed outside the center of
pravity of the body. The spine ion is that of “support™, in
wﬂmm:ﬂahudr.hﬁ&nﬂwmmmpﬂndwhﬂe
the individual is a weight bearing position such as standing and walking.




qumun,tnadagrmufmﬁ:llﬂl Elfjl',.
mhl*hﬂ:saiﬂ-pﬂmuﬁgluanufmn the lumbar spine

mﬁﬂwalﬁ-lgm’ﬁﬂ? the maximum whole person mnﬂmn'nnm

represented by impairment 0.2 multiplied
corresponds to afn] 18% whnlﬁpm'ﬂThIipamnaﬂrﬂﬁnhla to the
humbar spine pursuant to [Guzman) before apportionment.

The functional loss of support, and 1 within the
biomechanical envelope has lead [sic] to a persistent myofascial
mk_y}ndinmumputamdﬁmgﬂufﬁmchuningmﬂﬂmmwm

examination, self reporting, and my experience of managing, and
milar to same cases.

(April 29, 2015 report at p. 19.)

At his Janmary 28, 2016 deposition, Dr. Shaw explained his (Guzman opinion, in part, stating,
“And you're talking about somebody being dislocated from her job and you're going to give her an eight
percent. It doesn’t add up. And then her clinical presentation does not either. And I'm not allowed to,

' Aww_;ﬁﬂﬁmnmmmmm:WMRmmﬂnmmmmmm
referring us to the original WCI's Opinion on Decision.




because of the AMA guides, to give her three percent for pain. It's disallowed. So I can’t mix that with

the eight percent.” (January 28, 2016 deposition transcript at p. 25.} At a subsequent August 1, 2017
deposition, Dr. Shaw was asked, “Why is it that Ms. Porter for her lumbar spine could not fit into the

DRE for her lumbar spine? Dr. Shaw responded, “Well, from a sirict standpoint she can, but from a
[Guzman) standpoint where you're actually evaluating someone for their functional loss, it doesn't match
up.” (August 1, 2017 deposition transcript at p. 14.)




As explained by the WCI in her Opinion on Decision, Dr. Shaw’s is not a proper rebuttal of the |
scheduled rating in the Guides. The Court of Appeal explained in Guzman that, “[i]n order to support the ,.
case for rebuttal, the physician must ... explain why departure from the impairment percentages is
| necessary and how he or she arrived at a different rating.” (/d. at p. 828.) As the WCJ correctly states in
.._hnrnﬁhﬁmml:!ﬁdsim,m.shmdmmtmwyexphmmmdmiﬂnthﬂmiﬂnppﬁmﬁmﬂl
the AMA Guides does not accurately reflect the applicant’s impairment, or why strict application of the |
Guides is not warranted because of the peculiarities of this parficular case. Additionally, as also noted by

the WCJ, it appears that Dr. Shaw's alternate analysis was based upon the incomrect assumption that a |

pain add-on is not allowed with the DRE method. Finally, Figure 15-19 of the AMA Guides is not a
| “table or method.” Figure 15-19 provides information on how to convert & whole person impairment to a |
'inginnalasﬁmntﬂﬂfapinalimpuirmm {AMA, Guides, § 15.13, p. 427.) The figure is not intended to be
used as a rating mechanism and neither applicant nor Dr. Shaw specity where the rating method utilized |
{multiplying Dr. Shaw’s assessment of the percentage of loss of function in the body part by the body
part’s maximum impairment) is outlined in the AMA Guides. ' |




