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“Apportionment” is one of the main reasons for Deposition

Examples:
1. APPORTIONMENT:
a. Did you or did you NOT provide for Apportionment of the Permanent Impairment
b. If so, what are your Apportionment “Approximate Percentages?”
c. How did you determine those percentages?
2. Apportionment to LC 4664 not done correctly
a. Prior Award of PD exists and persists forever
b. ALL Components of PD exist and persist forever
i. Numeric Component (i.e. 10% Disability)
ii. Pain
iii. + Objective Examination Findings
iv. Limitations to ADL’s 
v. Work Restrictions
c. Burden on defendant to prove overlap
3. Apportionment to LC 4663 not done correctly
a. Example with Apportionment to “degenerative changes.”
i. Actual deposition questions from PowerPoint Notes
4. Apportionment Argument does not rise to level of “Substantial Medical Evidence”
a. Send out 3 Cases – Escobedo/Almarez Guzman/Moten
b. Describe “Substantial Medical Evidence” for Apportionment
i. Read from Escobedo case
c. Describe “Substantial Medical Evidence” for Permanent Impairment
i. Read from Guzman II
d. Case Review – Moten vs. City of Los Angeles
i. AME’s Impairment Ratings (under both the strict and A/G methods) found to be not substantial under A/G, and also due to “inadequate exam.”
5. 3 Cases Reviewed
a. Send out 3 Cases – Constantino/Alred/Perez
b. Constantino – Almarez/Guzman denied d/t/ improper use of Figure 15-9, strict rating applies, apportionment to prior 1993 injury WAS “substantial.”  Big win for the Defense!
c. Alred - QME first opined for 4% Whole Person Impairment and then changed it to 19% Whole Person Impairment with an alternative rating under Almarez/Guzman.  This was accepted by the Work Comp Judge but later changed back to 4% when the Appeals Board found the alternative rating to be "not substantial medical evidence."  Another win for the Defense!
d. Perez - QME opines for 40% WPI under the strict application of The Guides, and 60% under Almarez/Guzman.  Work Comp Judge denies the alternative rating and selects the strict rating.  The Appeals Board reverses this decision - finding the alternative rating to be "substantial medical evidence."  Here, the Applicant Attorney gets the win!
6. The Mechanism of Injury Continuum
a. Part 1 – Introduce “Mechanism of Injury” with Escobedo references of “trivial injury” and “immediate onset of pain”
i. Defend your Apportionment Percentages
ii. The Importance of the Mechanism of Injury
iii. Escobedo case link – “trivial injury” with almost “immediate onset of pain.”
iv. Apportionment – determining the “approximate percentages”
b. Part 2 – “The Mechanism of Injury Continuum” and Apportionment “approximate” percentages
c. Part 3 – Failed Treatments & Apportionment to Prior Award of Permanent Disability under LC 4664
7. The Court Reporter’s Perspective – The goal of the effective QME deponent is to ensure that what the Court Reporter transcribes on to the written page is exactly what the QME was trying to communicate.  This takes time, study, and practice and is well worth the effort!  Here are the Top Communication Tips at Deposition from the perspective of the Court Reporter.  
a. Always request and read your Deposition Transcripts
b. Get to know the Court Reporter:
i. “How do you handle punctuation?”
ii. “How do you handle emphasis?”
a. Example – “I didn’t say she shot him.”
iii. “How do you handle body language?”
c. Communicate directly to the Court Reporter.
8. Overlap of Permanent Impairment – Apportionment Percentages and the Prior Award for Permanent Disability
a. Definition:
i. Mercier – Overlap of Permanent Disability occurs when factors of disability resulting from the current injury, duplicate factors resulting from a different injury or condition, regardless of whether the injuries affect different body parts.
ii. To the extent that permanent disabilities overlap, the injured worker is not entitled to recover twice for the same affected or diminished abilities.
iii. Permanent disabilities do not overlap if they affect different abilities to compete in the open labor market and ear.
b. Applicant’s Burden vs. Defense’s Burden
c. LC 4663 – define and explain similarities/differences with LC 4664
d. LC 4664 - define and explain similarities/differences with LC 4663
e. The Defense’s dual burden (Kopping case)
f. Martinez Case: Defense able to produce evidence of a prior 1990 but no medical records or file available with which to determine factors of disability.  Because defense failed in its burden, Applicant was permitted to argue for a “medical rehabilitation.”  Defense failed to pursue Apportionment under LC 4663 – which does allow applicant to prove medical rehabilitation.  
g. Van Allen: Defense was able to produce medical records of a prior disability award based on Work Restrictions, and also a Deposition Transcript of application taken in relation to the prior industrial injury….
h. Defense can fail in its burden (easy to do)
i. Best Way – Create an apples to oranges scenario
a. i.e. – 1997 PDRS vs. 2005 AMA GUIDES
a. Compete in open labor market vs. Loss of Future Earning Capacity
b. Packard Thurber vs. AMA Guides
c. Work Restrictions vs. “Abnormal Motion”
9. [bookmark: _Hlk479077279]Secrets for Deposition Success:
a. Secret #1 – Qualify ALL opinions and conclusions as “substantial medical evidence”:
i. AOE/COE
ii. Permanent Impairment
iii. Apportionment – see Deposition Transcript for AA/DA use of “substantial medical evidence”
b. Secret #2 – Do not be invested in the Outcome – Advocacy is the role of the Applicant Attorney.  QME Evaluators and Deponents should be objective and neutral.  
c. Secret #3 – Do not guess – reasons 1) Review Admonitions and differentiate between “estimate” and “guess”, 2) Escobedo references to a) guess, b) speculation, c) conjecture, 3) recent Deposition transcript referencing “guessing.”  You can then turn the tables on the Attorney when pressed to offer an alternative opinion/conclusion that would be a “guess.”   
d. Secret #4 – Perform examination exactly in compliance with AMA Guides.  AMA Guides have exacting protocols, and no shortcuts are allowed:
i. ROM Measurements
ii. Use of Proper Instruments
iii. Shortcuts stand out like a sore thumb – recent examination form (Newton D.C./Blaut D.C.)
iv. Testing and measurements that were incompletely or not carefully done give rise to inferences of slovenliness, lack of professionalism, and possibly bias.   Reference “rebuttal report” wherein consulting evaluator failed to follow proper protocol.  
e. Secret #5 – Carefully review all of examinee’s responses on written documents/questionnaires.  Investigate each, especially as relates to accepted body parts.  
f. Secret #6 – Take responsibility for all Diagnostic Study Findings – x-ray/MRI/CT/Electrodiagnostic Studies – etc.  Consult with the specialist and “correlate clinically” together.   
g. Secret #7 – Answer only the question asked.
h. Secret #8 – Don’t take any crap
i. Background qualifications
a. Active, unrestricted professional license
b. Active, unrestricted QME license



When it comes to Deposition and the parties ask you to defend your Apportionment "approximate percentages - what will you say.  What "relevant facts" will you rely on to substantiate your opinion?  The MECHANISM OF INJURY is perhaps the MOST important information upon which your percentages will be based.  In this video we explain WHY.....
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RELAX MATE!! GET YOUR QME CREDITS
THE “EZ WAY!”





