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INFORMATIONAL STATEMENT 
 
I. ANY RELATED OR PRIOR APPEAL? None 

 
II. BASIS OF SUPREME COURT JURISDICTION? 

 
(  X  )  Check here if no basis for Supreme Court Jurisdiction is being 

asserted, or check below all applicable grounds on which Supreme 
Court Jurisdiction is asserted. 

 
(1) ___  Construction of Constitution of Arkansas 
(2) ___  Death Penalty, life imprisonment 
(3) ___ Extraordinary writs 
(4) ___ Elections and election procedures 
(5) ___ Discipline of attorneys 
(6) ___ Discipline and disability of judges 
(7) ___ Previous appeal in Supreme Court 
(8) ___ Appeal to Supreme Court by law 

 
III. NATURE OF APPEAL? 

 
(1)  X   Administrative or regulatory action 
(2)___ Rule 37 
(3)___ Rule on Clerk 
(4)___ Interlocutory appeal 
(5)___ Usury 
(6)___ Products Liability 
(7)___ Oil, gas, or mineral rights 
(8)___ Torts 
(9)___ Construction of deed or will 
(10)__ Contract 
(11)__ Criminal 

 
 Incorporators of the Community Known as Little Italy (“Little Italy”) filed a 

petition for the incorporation of the community known as Little Italy. The Pulaski 

County Judge entered a judgment denying incorporation.  Little Italy appealed to the 

Circuit Court of Pulaski County, Arkansas, pursuant to Arkansas District Court Rule 
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9(e), and named Pulaski County (the “County”) as the defendant.  Central Arkansas 

Water (“CAW”) intervened in the case.  CAW filed a motion to dismiss for lack of 

jurisdiction based on Little Italy’s failure to file and serve a complaint within 120 

days of filing the appeal.  The County joined the motion.  CAW subsequently 

asserted an additional ground for dismissal based on Little Italy’s failure to name 

CAW as a defendant.  The circuit court entered an order granting both motions to 

dismiss.  

IV. IS THE ONLY ISSUE ON APPEAL WHETHER THE EVIDENCE IS 
SUFFICIENT TO SUPPORT THE JUDGMENT?  No  
 

V. EXTRAORDINARY ISSUES? 
 
( ___ ) appeal presents issue of first impression 
( ___ ) appeal involves issue upon which there is a perceived inconsistency 
 in the decision of the Court of Appeals or Supreme Court 
( ___ ) appeal involves federal constitutional interpretation 
( ___ ) appeal is of substantial public interest 
(  X  ) appeal involves significant issue needing clarification or 

development of the law or overruling of precedent 
(  X  ) appeal involves significant issue concerning construction of statute, 

ordinance, rule or regulation 
 
VI. CONFIDENTIAL INFORMATION 
 

(1) Does this appeal involve confidential information as defined by Section 
III(A)(11) and VII(A) of Administrative Order 19? 

 
___ YES     X   NO 

 
(2)  If the answer is “yes”, then does this brief comply with Rule 4-1(d) 
 
___ YES    ___NO 
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JURISDICTIONAL STATEMENT 
 

1. The present appeal involves an appeal from county court to circuit court 

pursuant to Arkansas District Court Rule 9.  The issue of law is whether the circuit 

court erred in granting the motions to dismiss for lack of jurisdiction filed by the 

appellees.  The bases given by the circuit court for granting the motions are as 

follows: (1) subdivision (e) of Arkansas District Court Rule 9 states the petitioner 

will have all of the obligations of a plaintiff, including filing a complaint, but 

appellant only filed a notice of appeal; and (2) subdivision (e) of Arkansas District 

Court Rule 9 states the petitioner will name all necessary, adverse parties as 

defendants, but appellant failed to name Central Arkansas Water as a defendant. 

2. I express a belief, based on a reasoned and studied professional 

judgment, that the questions raised in this appeal are jurisdictionally significant.  

This appeal presents an issue of first impression: no Arkansas appellate court has 

examined whether Arkansas District Court Rule 9(e) requires a petitioner to file a 

complaint in addition to a notice of appeal to vest jurisdiction in the circuit court, 

nor has any Arkansas appellate court examined what constitutes a necessary adverse 

party for purposes of complying with Arkansas District Court Rule 9(e) or the effect 

of failing to name a necessary adverse party on the circuit court’s jurisdiction over 

an appeal from county court. 

/s/ Mary-Tipton Thalheimer  
Mary-Tipton Thalheimer 
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POINTS ON APPEAL AND PRINCIPAL AUTHORITIES 

 
A. Does Arkansas District Court Rule 9(e) Require A Petitioner To File A 

Complaint To Vest The Circuit Court With Jurisdiction? 
 
Pack v. Clark, 2010 Ark. App. 756, 379 S.W.3d 676 
 
Circle D Contractors, Inc. v. Bartlett, 2013 Ark. 131, 2013 WL 1279062 
 
Ark. Dist. Ct. R. 9 
 

B. Does Arkansas District Court Rule 9(e) Require A Petitioner To Name All 
Necessary Adverse Parties To Vest The Circuit Court With Jurisdiction? 

 
Britton v. City of Conway, 36 Ark. App. 232, 821 S.W.2d 65 (1991) 
 
Ark. Dist. Ct. R. 9 
 
Ark. R. Civ. P. 19 
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ABSTRACT 
 
I. HEARING ON MOTIONS TO DISMISS NOTICE OF APPEAL 
 
[Abstractor’s Note:  Hearing was held on October 12, 2017, in the Circuit Court of 
Pulaski County, Arkansas, Second Division, the Honorable Chris Piazza presiding, 
with Messrs. Adam B. Fogelman and William Gruber appearing for Pulaski County, 
Ms. Judy Simmons Henry appearing for Central Arkansas Water, and Ms. Mary-
Tipton Thalheimer and Mr. Seth Hampton appearing for the petitioners, the 
incorporators of the community known as Little Italy. R 128.] 
 
 The Court:  We have a motion to dismiss for lack of jurisdiction. 

 Mr. Fogelman:  This case began with a petition to the county court in May 

of 2015.  R 132.  The Petitioners asked for incorporation of an area known as Little 

Italy.  On February 26, 2017, the county court entered a judgment denying the 

incorporation petition, and on March 23, 2017, the Petitioners filed their Notice of 

Appeal. 

 The issue is whether compliance with the second sentence of Rule 9(e) to the 

Arkansas District Court Rules alone can perfect an appeal.  The question is whether 

the Petitioners have taken all of the legal steps necessary to perfect the appeal, and 

the answer is no.  Rule 9(e) requires that the provisions of 9(b), (c), and (d) apply 

except in the instance when 9(e) sets out a separate procedure.  To initiate an appeal 

from county court, 9(e) requires the filing of a notice of appeal and attach a certified 

copy of the county court’s judgment.  That is all that was done in this case and I 

would say that alone is not sufficient.  R 133. 
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 The Court:  What does 9(e) require besides that? 

 Mr. Fogelman:  9(e) states that 9(a), (b), (c), and (d) govern appeals from 

county court to circuit court.  Within thirty (30) days of the county court judgment, 

a certified copy of the judgment must be attached to the notice of appeal. 

 In the circuit court proceeding, the petitioner shall be plaintiff and have all of 

the obligations of the plaintiff in a case that is filed from district court to circuit court.  

If there were no defendants in the county court proceeding, the petitioner shall name 

all necessary adverse parties as defendants in the complaint filed in circuit court.  

Once the Petitioners filed their Notice of Appeal, nothing happened. One hundred 

and forty (140) days passed and then Central Arkansas Water filed its motion to 

dismiss.  One day later, Pulaski County filed its motion to dismiss. Today, there is 

still nothing setting forth the factual basis for the appeal.  R 134.  No claims have 

been made, no complaint has been filed, and the petition from the underlying matter 

has not been filed. 

 Pulaski County’s position is that once a notice of appeal and county court’s 

judgment has been filed, one must then look to 9(b) to determine how to proceed.  

9(b) requires the filing with the clerk of the circuit court a certified copy of the 

district court’s docket sheet showing the entry awarding judgment, as well as all 

prior entries, or a certified copy of the record of the district court proceeding 

consisting of all documents and motions filed in the district court, and a certified 
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copy of the complaint filed in the district court.  Compliance with 9(b) is necessary   

to vest the court with jurisdiction. 

 In the response filed by the Petitioners to the motions to dismiss, they argue 

that substantial compliance is all that is required.  R 135.  Circle D, a case cited by 

the Petitioners, is a case in which the entire record was lodged, but they mislabeled 

their notice of appeal a complaint and petition for declaratory judgment.  The court 

was satisfied with that.  

I discovered a case yesterday, Sikora v. Boggard, 2016 Ark. App. 619, and I have 

a copy if the court would like one. 

 The Court:  Yes, please. 

 Mr. Fogelman:  The court in Sikora ruled that District Court Rule 9 

previously required, and I would like to highlight the word previously, a plaintiff to 

refile his or her complaint and plead all of his or her claims in the circuit court, but 

the rule was silent on the consequence of failing to do so.  R 136.  It was in Circle 

D that the Supreme Court ruled that repleading was a procedural matter, and thus, 

substantial compliance was all that was required.  However, in Sikora, the court 

pointed out that after the Circle D decision, 9(b) was amended to require the 

additional filing of the docket sheet or complaint and the record in the matter, and 

ultimately, the court held strict compliance with 9(b) is required before a circuit court 
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can acquire jurisdiction over an appeal from district court.  Pulaski County’s position 

is that the holding also applies to appeals from County Court. 

The Court:  The Pack case seems to indicate that an appeal from the county 

court is somewhat different from the district court because the party filed the 

complaint loses and then has to refile to become the plaintiff in circuit court.  It is a 

different situation in county courts where there is a request like in this case for 

establishing a municipality.  There is a notice of appeal and the county judge’s order, 

which sets out exactly what the findings are.  R 137.  So are you saying the Sikora 

case that dealt with the district court would change the Pack court’s ruling? 

 Mr. Fogelman:  I am not saying it would change the Pack ruling, but the 

Circle D finding.  Pulaski County’s position is that strict compliance, not substantial 

compliance, is required. 

With respect to the Pack decision, the notice of appeal was in the form of a 

complaint and it attached the entire record, which satisfied 9(b).  In the first footnote 

to the Pack decision, the court highlighted that the county court case file did not 

contain a document titled docket sheet or any document resembling a docket sheet 

because neither party has alleged that the case file was incomplete so the court could 

only presume that the county court docket sheet did not exist for the case.  The fact 

that the court highlighted this shows that the court was looking at what was filed.   
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   The Pack court went into detail regarding what constitutes a notice to perfect 

an appeal by looking at Rule 3(e) of the Arkansas Rules of Appellate Procedure.  R 

138.   The court highlighted that a notice of appeal shall specify the parties taking 

the appeal; designate the judgment, decree, or order being appealed; designate the 

contents of the record on appeal; state the appellant has ordered the relevant 

transcript of the proceeding below; state the court to which the appellant is 

appealing; and state that the appellant abandons any unresolved claims.  There are 

no unresolved claims in this matter, but the Petitioners did not designate a record.  

Rule 3(e) does not strictly apply to this situation, but it is instructive as to the 

substance of the pleadings necessary to perfect an appeal. 

 Once the Notice of Appeal was filed with the county court’s judgment, the 

Petitioners had an obligation to also file the record and/or the docket sheet.  With 

this being a county court case, I do not believe there would be a docket sheet, but so 

long as the record was attached and filed in this case, that would be sufficient to vest 

the court with jurisdiction. R 139.  Even if the court disagrees as to whether 9(b) 

applies, 9(c) does apply, and it states all parties shall assert their claims and defenses 

in circuit court within thirty (30) days after a party serves counsel and any party not 

represented by counsel with certified copies of the district court docket sheet or 

district court record.  This is another procedure stating the record and the certified 

copy of the complaint or claim form has to be served on the parties. 
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 The Petitioners’ actions in this case are simply inadequate to vest the court 

with jurisdiction.  If 9(b) governs, strict compliance is required and they failed, but 

if the court disagrees with Pulaski County that 9(b) governs, 9(c) governs, and it  

requires that the claims be set out, and the only claim, which is really a conclusion, 

that the county court’s order should be reversed and the matter should be sent back 

with instructions to grant the petition for incorporation provides no factual basis. 

There is nothing akin to an appeal brief or complaint in this matter.  R 140.  Looking 

at the face of the Notice of Appeal, I am not sure how the Petitioners could move 

forward. 

 The Court:  Isn’t the difference that 9(e) requires the county court’s judgment 

be part of the record on appeal?  There is an order that states exactly the findings of 

the county court and what the results were, and there is a notice of appeal from that 

decision.  Doesn’t that distinguish the county court from the district court? There is 

a docket sheet and maybe a record, but some of these courts are not courts of record.  

Here there is a succinct finding and an appeal that the finding should be reversed. 

Isn’t that enough to put Pulaski County on notice? 

 Mr. Fogelman:  It may be enough to put Pulaski County on notice of the 

Petitioners intention to perfect an appeal, but it is not enough to state the basis for 

that request.  R 141.  It would be like initiating a case but not commencing.  In an 

appellant case, if the county or any other party disagrees with the circuit court, a 
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notice of appeal is filed in circuit court, and it does not have to state why, but the 

appeal brief does.  The appeal brief has to be based on a record, and there is simply 

no record, no brief, no complaint on which relief can be granted. 

 The Court: Wasn’t 9(e) put in by the Supreme Court to distinguish between 

the district courts and the county court where you have an entirely different type of 

process? 

 Mr. Fogelman:  In every county court matter an order or something reflecting 

the order is entered into the record.  There is not always much, and there is not always 

a docket sheet.  In fact, I do not know any county that would have a docket sheet in 

a county court proceeding. 

 The Court:  Do they even have court reporters in these county courts?  R 142. 

 Mr. Fogelman:  Yes, there’s an audio recording of the proceedings below.  

Motions have been filed.  Central Arkansas Water filed motions and there were 

responses from the Petitioners.  None of those are before this Court because they 

were not filed or even designated as a potential record or, if you are looking at 9(c), 

considered relevant. 

 The Court:  But aren’t these appeals from county courts de novo. 

 Mr. Fogelman:  They are de novo as to the facts, but I believe there is some 

authority that indicates one cannot go outside of the record below.  The parties are 

constrained by the record below, but it is tried as an original case.  R 143.   
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 In summary, Pulaski County’s position is that 9(e) absolutely governs but it 

incorporates the requirements of (a), (b), (c), and (d) within Rule 9 as well as the 

special requirements set out.  The Petitioners’ position is that 9(e)’s requirements 

are in lieu of, and not in addition to, whereas Pulaski County’s position is that the 

requirements of 9(b) are in addition to and not replaced by what is required by 9(e).  

If the court disagrees with the jurisdictional grounds and strict compliance issues 

that stem from 9(b), then 9(c), according to the Circle D case, would set out the 

procedure and require substantial compliance.   

Substantial compliance has not been met.  In fact, no compliance has been met.  

There has been no claim form and there has been nothing setting out the basis for 

the actual appeal itself.  For these reasons, Pulaski County would ask that the Notice 

of Appeal of the underlying matter be dismissed.  R 144. 

 Ms. Henry:  I have the pleasure to represent Central Arkansas Water to whom 

I will refer as CAW in this proceeding.  A little bit more on the factual background 

and some chronology I think would help the court in determining the separate but 

similar motion of CAW set for hearing today. 

 On May 13, 2015, the petition was filed by Little Italy seeking to become a 

municipality.  On July 13, 2015, CAW formally filed to enter its appearance in the 

county court case, and it also requested copies of everything as a party or party in 

interest in the case.  This allowed CAW to participate in the case and to file papers 
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that were directly adverse to the positions of Little Italy, and to receive service copies 

of everything in the case being filed by the Petitioners and other opponents of Little 

Italy’s petition, as well as the papers and pleadings filed by Pulaski County. 

On December 16, 2015, CAW presented what I consider a very extensive 

brief.  R 146.  It was supported by exhibits and affidavits that were filed under oath 

in opposition to the proposed incorporation.  CAW’s participation in the subject of 

the petition was based on several things including the fact that it was an owner of 

over 2,800 acres in West Little Rock, both water and land, including Lake Maumelle 

and all of the surrounding property, and by virtue of its role as a public utility.  

Approximately ninety percent (90%) of the proposed incorporation is within the 

Lake Maumelle watershed, which is the primary water source for 400,000 plus 

people in Central Arkansas.  Needless to say, both at the county court level and here, 

the petition was and is of great importance to CAW. 

 Both on December 16, 2015, and January 13, 2016, Judge Hyde held a hearing 

on the petition in which CAW appeared as a landowner in opposition to the proposed 

incorporation.  On January 12, 2016, between the two hearing dates, Little Italy filed 

a response in opposition to CAW that was a fifteen (15) page brief.  R 147.  It was 

a lengthy, well documented opposition to CAW’s opposition to incorporation. 

 On February 26, 2016, Judge Hyde entered the judgment in which he denied 

the petition for numerous very good reasons, and he cited four primary reasons that 
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are not really relevant today except for one: he found that the budget proposed by 

Little Italy was inadequate to maintain the services for the town’s inhabitants.  That 

factor directly implicates CAW, which is the entity that would be called upon to  

supply those water services. 

 On March 23, 2016, the Notice of Appeal was filed by Little Italy seeking a 

reversal of Judge Hyde’s decision and asking for a remand to require incorporation.  

In the Notice of Appeal, Little Italy named “Pulaski County” and served the petition 

by certified mail according to its certificate of service on the Pulaski County attorney 

and on Judge Hyde himself.  CAW was not named as a party in the Notice of Appeal 

even though it had fully participated, entered its appearance, and participated in the 

proceedings below, R 148, even though pleadings had been filed in support of 

CAW’s position and by Little Italy in opposition of it.  Further, CAW was not served, 

and to this day, it has never been served with a Notice of Appeal. 

 On April 25, 2016, CAW filed a motion to intervene in this case after finding 

out about it, and also filed a brief in support, which were served on all counsel for 

the named parties in this case as well as the county court judge.  CAW asserted that 

it was a necessary party in this proceeding, an important and uncontested allegation 

that no one contested.  There was never a response filed to the motion to intervene, 

and an order was submitted to the court without opposition.  CAW was permitted to 

intervene in the case, which is how it became a party in what should have been an 
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original action that included CAW as a party from the outset.  CAW appears here 

today as a necessary intervener in this case. 

 On August 10, 2016, CAW filed a motion to dismiss this appeal based on 

some of the same allegations that Pulaski County made and the rules that have 

already been well addressed and cited to the court.  R 149.   I will try not to retread 

on that, but there is a little bit of a twist for CAW for the reasons I have previously 

gone through in this chronology, and those are the service issues. 

 CAW contends that Little Italy did not timely serve the required certified 

copies, whatever that record looks like.  Whatever the court decides, CAW agrees 

with Pulaski County that 9(e), which incorporates (a), (b), (c), and (d), does not usurp 

the requirement for service on a party and required naming necessary parties.  Little 

Italy did not timely serve the required papers within the time allowed by 9(b)(3), and 

Little Italy failed to comply with 9(c) by failing to assert all of its claims in the court.  

The claims have been addressed by Pulaski County, but I would say that in response 

to some of the court’s questions, the court does not have a record before it.  The 

court has findings and conclusions of Judge Hyde but not the position of the parties. 

 I referenced earlier that CAW filed a substantial letter brief to Judge Hyde on 

which he relied in his findings.  R 151. CAW also had a lot of documentation and 

information that is just as critical to the decision in the circuit court, as well as 

affidavits that have been filed and served under oath. 
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 The district court rules are both mandatory and jurisdictional, and it is CAW’s 

position that the failure of Little Italy to strictly comply with those results in a lack  

of jurisdiction in this court to even hear and determine the appeal.  The appeal should 

be decided on the record presented below, and unfortunately, the court does not have 

that record before it.  Little Italy has over one hundred and twenty (120) days to file 

the court docket sheet and the record, whatever the court determines that record to 

be, and the complaint or a claim form in the circuit court.  That deadline expired on 

July 23, 2016, and to this day has not been met. 

 CAW contends that neither before nor after it was allowed to intervene has it 

been served with anything pursuant to Rule 9(b)(1).  CAW was supposed to get 

certified copies of everything, and it was supposed to be named as a party.  R 151.  

It was supposed to get certified copies, and it did not.  CAW should have been named 

as a party at the outset and for some unknown reason, it got left out. 

 I think Little Italy took liberties with what it had to serve and whom it had to 

serve under 9(c)(2) by using its discretion  It argues in its papers here of what it 

“believed was material to the disputed issues in the circuit court.”  In an entirely, I 

think, unreasonable position, Little Italy asserts at page six (6) of its responsive brief 

that it is exonerated from filing any record here other than the order, and it does not 

address why CAW was not itself served with whatever record it had unilaterally 

determined was proper.  Here is what Little Italy states “At the time Petitioner filed 
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the Notice of Appeal, there was no party adverse to the Petitioner, and there were no 

county court papers other than the final judgment Petitioner seeks to have reversed  

that Petitioner believed to be material to the appeal. R 152. 

 The position of the Petitioner is that it got to decide what the record looked 

like, and it got to decide who it named in the appeal when in fact both the county 

and CAW were parties in the lower court.  CAW, the largest stake holder, landowner, 

is a necessary party.  This is the sole argument that the record as to CAW was 

appropriate, and there is really no response other than Petitioner has the unilateral 

discretion to decide who got served in the appeal.  Basically, Little Italy gets to make 

the determination on documents and participants in the proceeding. 

 CAW contends that even assuming that only Rule 9(e) controls, which it does 

not, Little Italy still failed to comply with the requirement that Little Italy “shall 

name all necessary adverse parties as defendants in its complaint filed in the circuit 

court.”  R 153. 

 One of the key findings in Pack is that the notice of appeal named all parties, 

designated the correct final order, designated the entire county court case file as the 

record for appeal, and attached the enter record in that case.  I think that every one 

of those findings is important to the arguments presented by Pulaski County and the 

arguments presented by CAW about not being named as a party or being served in 
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the case.  It is a total lack of due process.  Every party that participated in opposition 

to Little Italy below should have been named in the appeal. 

 For all of these reasons that are both common to the Pulaski County positions 

and that are unique or independent to CAW, I would ask that the appeal be found 

defective as not properly perfected and that the appeal be dismissed for lack  of 

jurisdiction. 

 Ms. Thalheimer:  I have a document that outlines Rule 9 and relevant case 

law that I’ll be referring to.  R 154.  I would like to provide a copy to the court and 

opposing counsel if that is all right. 

 The Court:  Yes. 

 Ms. Thalheimer:  Both motions to dismiss are for a lack of jurisdiction.  This 

court had jurisdiction vested in it as soon as Little Italy perfected its appeal.  Rule 

9(e), which governs appeals from county court to this court is very clear.  If you will 

look at page five, “unless otherwise provided in this subdivision,” being subdivision 

e, “the requirements in subdivisions (a), (b), (c), and (d) govern appeals from county 

court to circuit court.”  Put slightly differently, that means (a) through (d) do apply 

unless Rule (e) provides a different procedure. 

 If you will turn to page seven of the document, it clearly shows that 9(e) 

provides a different procedure for filing an appeal from county court than district 

court.  R 155. 
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 The Court:  It says that in circuit court proceedings, a party who is the 

petitioner or the plaintiff in county court shall have all obligations of the plaintiff in 

a case that has been appealed from district court to circuit court if there were no  

defendants in the county court proceedings, then the petitioner shall name all 

necessary adverse parties as defendants in its complaint filed with the circuit court.  

Don’t they add something besides the notice of appeal and judgment? 

 Ms. Thalheimer:  Yes, and I would contend that Little Italy complied with 

that, too.  As far as necessary parties, this is different than when there is an opposing 

side.  There was not a side against Little Italy on the record.  Little Italy did not have 

someone to point to and say “you are against us.”  Little Italy made Pulaski County 

a party.  It seemed like the necessary adverse party because Pulaski County 

determined that incorporation was not appropriate, and all Little Italy seeks is to 

incorporate.  R 155. 

 Central Arkansas Water filed a request for notice and an entry of appearance, 

but anyone can file a notice or request for notice.  The hearing was open to the public.  

Anyone could come in and make an argument to the court.  The only party that had 

to appear were the incorporators for Little Italy.   

 It is not very clear who a necessary party is, but the reporter’s notes to Rule 9 

in 2008 say that when determining who a necessary party is, look to Rule 19 of the 

Arkansas Rules of Civil Procedure.  Under the Arkansas Rules of Civil Procedure, 
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it is someone whose interest will not be protected if they are not a part of the matter.  

Pulaski County and Central Arkansas Water’s interests are aligned.  They both want 

to protect the watershed.   They both want to prevent Little Italy from incorporating. 

Therefore, Little Italy determined that Central Arkansas was not a necessary 

party as required by Rule 19.  Further, Rule 19 says if a necessary party was missed, 

the court can order the party be added.  It is not jurisdictional; it is procedural.  The 

only jurisdictional requirement is perfecting the appeal. 

 The Pack court said that to perfect an appeal from county court, R 158, all 

that must be done is file the notice of appeal with a certified copy of the judgment.  

Little Italy did that.  Then a later case, Howard v. Arkansas Cama Technology, again 

said the only documents you need to file to perfect an appeal from county court to 

circuit court are the notice of appeal and the certified copy of the judgment.  That 

court also said the only provision of subdivision (b) that could apply in an appeal 

from county court to circuit court is the service requirement.  Little Italy served the 

party it believed to be the necessary party with the notice of appeal and a certified 

copy of the judgment. 

 The Court:  Do you have a copy of that case? 

 Ms. Thalheimer:  I do not. 

 The Court:  Give me the cite. 
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 Ms. Thalheimer:  I can give you the cite.  It is on page ten of what I gave 

you, and it is 2012 Ark. App. 567. 

 Ms. Keller:  I’ll print it.  R 158. 

 Ms. Thalheimer:  It says, and this is a direct quote, “In the only part of 

subdivision (b) that could apply to appeals from county court, the Rule provides: 

‘The appealing party shall serve a copy of the certified docket sheet upon counsel 

for all other parties, and any party proceeding pro se, by any form of mail that 

requires a signed receipt.’  Accordingly, the notice of appeal and attached certified 

copy of the court’s final judgment (required for appeals from county court instead 

of certified copies of the court’s docket sheet) must be served upon counsel for all 

parties, and any party proceeding pro se, by any form of mail that requires a signed 

receipt.”  Little Italy complied with that. 

 As to the arguments that Little Italy did not file what it needed to file, again 

(c)(2) states that at the time a party filed their complaint, answer, motions, and 

claims, the party shall also file with the circuit clerk certified copies of any district 

court papers they believe are material to the disputed issues in circuit court.  The 

only thing in dispute is the final judgment.  R 159.  This court will hear the entire 

matter de novo as if the underlying case never happened.  It will be as if Little Italy 

brought this originally in front of this court. 
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Little Italy plans to introduce everything that supports its case and fully 

expects Pulaski County and now Central Arkansas Water to put on the case that they 

believe shows why Little Italy should not be incorporated.  But as far as what was 

material to the disputed issues, the only issue is whether the final judgment was 

correct or not.  Also, the very next sentence of (c)(2) says any party may file copies 

of additional district court papers at any time during the proceeding as the need 

arises.  If the court feels that Little Italy should have filed other stuff, Little Italy will 

file it immediately.  That is a procedural rule, not a jurisdictional rule so the failure 

to file what Pulaski County and Central Arkansas Water want filed does not strip 

this court of jurisdiction.  Little Italy properly perfected its appeal as required by 

Arkansas District Court Rule 9 so to the extent they want the case dismissed for lack 

of jurisdiction, their argument fails because jurisdiction vested with the court as soon 

as Little Italy perfected its appeal.  R 160. 

 Mr. Fogelman:  With respect to the petitioner’s position that CAW and 

Pulaski County are aligned because we are both interested in the watershed, I believe 

that the judgment speaks for itself and to the best of my recollection having reviewed 

the judgment, I do not believe that any mention of the watershed is made as a basis 

for denial.  Not to get into the merits of the matter, but Pulaski County’s basis for 

denial looks at whether it was right and proper, looks at the size of the prospective 
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community, looks at the unity of the place, looks at the budget, and there was no 

mention of the watershed as a basis for that denial. 

 Further, the proposition of the petitioner’s that (c)(1)’s requirement that the 

record and documents are from the proceeding below, their position that they could 

be filed at any time ignores the provision in (c)(1) that within thirty (30) days after 

a party serves upon counsel for all other parties, it should send certified copies of,  

R 161, the district court docket sheet or record and certified copies of the district 

court complaint or claim form to the party who is the defendant in district court and 

it files its answer.  There is a time limit.  Pulaski County’s position remains that the 

requirements of 9(b) and the filing of the record are mandatory and jurisdictional, 

but in the event the court disagrees, if 9(c) does govern and it is purely procedural, 

Little Italy still has an obligation to substantially comply.  Substantial compliance is 

required. 

 As I noted earlier, we are five hundred and sixty-eight days after the notice of 

appeal, and there has never been even a complaint filed in this matter setting forth 

the facts upon which they seek relief.  For this reason, Pulaski County asks that this 

court find that it does not have jurisdiction over the appeal and that if dismiss it 

accordingly. 

 Ms. Henry:  I mentioned earlier that CAW was not just a bystander or 

someone sitting in the audience watching the proceeding below.  It was an integral 
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part of that process offering testimony and evidence.  R 163.  It was not the only 

one.  There were other parties in opposition to Little Italy and adverse parties who 

were not public utilities and who were not Pulaski County and who were not named 

in the notice of appeal.  If CAW was not an adverse party necessary to this appeal, I 

do not know who would be one.  One could not get more adverse and have an entity 

that had an independent interest to protect than CAW had below and here.  There is 

absolutely no reason why Central Arkansas Water was not made a party and served 

with the appropriate pleadings in the case. 

 I will respond to the Pack court comment just briefly.  In that case, they did 

not have a party left out and so Pack does not answer the question about an omitted 

party to the appeal.  That is a difficult issue for CAW because it does have such a 

substantial interest in this case, and we contend that that is jurisdictional.  That is not 

a procedural issue of whether or not CAW properly gets named and served in the 

case.  Its interest as the state said overlaps somewhat with Pulaski County, but it has 

its own independent interest including but not limited to the fact that it is being called 

upon to supply water. R 163.  That is an interest that Pulaski County does not have.  

Central Arkansas Water in its role as a public utility owner and supplier is very 

different from that of Pulaski County. 

 When CAW filed its motion to intervene on April 25, 2016, specifically it 

alleged that it had its own independent interest in the case.  Paragraph 15, page 4, 
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Central Arkansas Water claims an interest relating to the land area which is the 

subject matter of this litigation.  If Central Arkansas Water were not permitted to 

intervene, the disposition of pending action would impair and impede its ability to 

protect its own interest.  Because it has an interest in this lawsuit that is not 

adequately protected by the parties, Central Arkansas Water seeks to intervene in 

this action as a right or permissively.  Alternatively, Central Arkansas Water raises 

questions of fact in law that are common to those raised by the petitioners. 

 There is no question that CAW was an adverse and necessary party.  The order 

was entered granting the motion to intervene.  R 164.  No one contested those 

findings, and they should not be allowed to be contested today. 

 Ms. Thalheimer:  To the extent the parties argue that the failure to serve 

Central Arkansas Water with the notice of appeal and the certified copy of the 

judgment strips this court of jurisdiction, subdivision (b) explicitly states that failure 

to serve certified copies of the court docket sheet or district court record and a 

certified copy of the district court complaint or claim form, or in this case the notice 

of appeal and certified copy of the judgment, shall not  affect the validity of the 

appeal.  Failure to serve those does not strip this court of jurisdiction. 

 I would reiterate that, in response to the motion to intervene, they requested 

to intervene as a necessary party or by right or permissibly.  They do own property 

in the proposed boundary.  Little Italy has no problem with Central Arkansas Water 
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participating in this.  Anyone who is a landowner has a right to intervene and be a 

part of this process.  R 165.  That does not necessarily make the person a necessary 

party to this action. 

 Pulaski County wants to prevent the incorporation of Little Italy.  Anyone 

who wants to prevent the incorporation of Little Italy, their interest is protected by 

Pulaski County, and Little Italy does not have a problem with other parties who want 

to participate in this process intervening.  In this case, Central Arkansas Water 

intervened, but if Central Arkansas Water was a necessary party, Rule 9 provides 

that the court shall order them joined as a party.  It does not state the court must 

dismiss the case and start all over naming the necessary party.  This is a procedural 

issue, not a jurisdictional issue.  All that it took to vest jurisdiction in this court was 

perfecting the appeal, which Little Italy has done. 

 The Court:  To tell you the truth, I hate these cases.  I hate the appeals from 

district court or county court because the rules really are pretty vague, and also we 

have seen a lot of cases where parties trying to appeal just had no idea how to do it 

and get it done.  This one is a little bit different.  R 166.  The Supreme Court ought 

to make a more clear statement about appeals from county court.  I understand why 

they separated them from district court because there is not the same situation, one 

does not have a docket sheet and usually there is not a judgment other than the judge 

writes on a docket sheet for the defendant or plaintiff, and that is it.  Here, we have 
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a notice of appeal and a judgment from the county judge.  It states all of the findings 

and really most of the arguments that were made except the watershed issue. 

 The problem I have is that in 9(e), it says the certified copy of the county 

judge’s final judgment must be attached to the notice of appeal in the circuit court 

proceeding.  The party who is the petitioner or plaintiff in the county court shall have 

all the obligations of the plaintiff in a case that has been appealed from the district 

court to circuit, and those obligations are that the petitioner has to file the complaint 

and restate the issues and the reasons for the appeal.  If there were no defendants in 

the county court proceeding, the petitioner/plaintiff shall name all necessary parties.  

R 167.  We have that problem. 

 I am going to grant the motion because I do not want to have a hearing on this 

issue and then have this issue be the tell-tale part of this case when it goes to the 

Supreme Court.  I am going to let you prepare a record and notice of appeal and then 

take it up and let them decide and clarify this.  If I am wrong, we can have a trial and 

make a decision.  If you will prepare an order that I have granted this motion.  I think 

it is a tough situation to be in from your standpoint because there is vagary in this 

law, but I think it is jurisdictional.   

 Ms. Thalheimer:  Would it be possible for me to make one comment?  R 168. 

 The Court:  Sure you can. 
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 Ms. Thalheimer:  In Circle D Contractors, Inc. v. Bartlett, the Arkansas 

Supreme Court did say the requirement that a plaintiff refile its complaint in circuit 

court is not jurisdictional; it’s procedural, and only substantial compliance is 

required. 

 The Court:  I think they have made 9(e) a requirement, and they seem to 

indicate in that paragraph that it is a requirement so I am going to let them wrestle 

with that. 

 Ms. Henry:  I was not able to hear a little bit of what you said.  May I ask a 

question about CAW specifically? 

 The Court:  Yes. 

 Ms. Henry:  Did you rule on the issue of whether or not CAW should have 

been named under 9(e). 

 The Court:  Yes, I think so.  R 169.
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STATEMENT OF THE CASE 
 

Little Italy filed a petition with the Pulaski County Court on May 13, 2015, 

seeking to incorporate.  Addendum (“Add”) 1-15.  After a hearing on the petition, 

the Pulaski County Judge took the matter under advisement and entered a final 

judgment denying incorporation on February 26, 2016.  Id.  Within thirty (30) days 

of entry of the judgment, on March 23, 2016, Little Italy filed an appeal of the 

judgment to the Circuit Court of Pulaski County, Arkansas (the “Circuit Court”), 

pursuant to Arkansas District Court Rule 9(a) and (e).  Id.  To perfect its appeal, 

Little Italy filed a notice of appeal and certified copy of the county court judgment 

in the Circuit Court in the case styled as Incorporators of the Community Known as 

Little Italy v. Pulaski County, Case No. 60CV-16-1779, in accordance with Arkansas 

District Court Rule 9(e), which governs appeals from county court to circuit court.  

Id.  The notice of appeal requested that the Circuit Court reverse the county court 

judgment and remand the matter to the county court with instructions to permit 

incorporation.  Id. 

CAW filed a motion to intervene on April 26, 2016, and the Circuit Court 

granted the motion on August 10, 2016.  Add 16―59.  On that same day, CAW 

filed its motion to dismiss the notice of appeal for lack of jurisdiction.  Add 60―66.  

CAW asserted that Little Italy failed to perfect its appeal by failing to serve certified 

copies of the docket sheet or record and the complaint or claim form on CAW within
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120 days of filing the complaint or claim form with the Circuit Court.  Id.  CAW 

further asserted Little Italy failed to state their claims.  Id.  Little Italy asserted in its 

response that it perfected its appeal by timely filing a notice of appeal and certified 

copy of the judgment.  Add 81―89.  CAW filed a reply raising the argument that 

the appeal should be dismissed for lack of jurisdiction because Little Italy failed to 

name CAW, a necessary adverse party, as a defendant.  Add 99-106. 

 The County filed a motion to dismiss the day after CAW filed its motion.  Add 

67―74.  The County also asserted that Little Italy failed to perfect its appeal because 

it did not file a certified copy of the docket sheet or record or the complaint or small 

claim form.  Id.  Little Italy asserted in its reply to the County that it perfected its 

appeal by timely filing a notice of appeal and certified copy of the judgment.  Add 

75―80. 

 The Circuit Court held a hearing on the motions to dismiss.  Abstract (“Ab”) 

1.  The Circuit Court held that the failure to file a complaint in addition to the notice 

of appeal and the failure to name CAW as a defendant deprived the Circuit Court of 

jurisdiction and therefore, granted the motions to dismiss.  Ab 22―24, Add 

116―118. 
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ARGUMENT 
 
A. Introduction 
  

The issue of whether the Circuit Court had jurisdiction over Little Italy’s 

appeal of the County’s judgment denying incorporation (the “Judgment”) turns on 

the interpretation of Arkansas District Court Rule 9 (“Rule 9”), which governs 

appeals from district courts and county courts to circuit courts.  Court rules are 

interpreted in the same manner used to interpret statutes.  Pack v. Clark, 2010 Ark. 

App. 756 at 3, 379 S.W.3d 676, 677.  Arkansas appellate courts review issues of 

statutory construction de novo, and the basic rule of statutory construction is to give 

effect to the intent of the legislature.  Regan v. Dodson, 2016 Ark. App. 598, at 8―9, 

509 S.W.3d 654, 659 (citing GGNSC Holdings, LLC v. Lamb by and through 

Williams, 2016 Ark. 101, 487 S.W.3d 348.). 

A circuit court acquires jurisdiction of an appeal from county court once the 

appeal has been perfected.  See Dobbins Bros. v. Anderson, 199 Ark. 635, 135 

S.W.2d 325, 326 (1940) (“The circuit court acquired exclusive jurisdiction of the 

case when the appeal to that court had been perfected.”).  Subdivision (e) of Rule 9, 

which sets forth special provisions for appeals from county court to circuit court, 

states that a “party may take an appeal from the final judgment of a county court by 

filing a notice of appeal with the clerk of the circuit court having jurisdiction of the
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matter within thirty (30) days from the date that the county court filed its order with 

the county clerk.”  The Reporter’s Notes to the 2008 Amendment to Rule 9 states, 

in pertinent part, subdivision (e) “ties the time for taking an appeal from county 

court, and the method of perfecting that appeal, to the filing of the county court’s 

final order.”  Construing subdivision (e) of Rule 9 just as it reads and giving effect 

to the intent of the legislature “makes it clear that an appeal from county court to 

circuit court may be perfected by filing a notice of appeal and a certified copy of the 

county court’s final judgment.”  Pack, 2010 Ark. App. 756, at 4, 379 S.W.3d at 678 

(emphasis in original). 

The County entered the Judgment on February 26, 2016. Add 4. Within thirty 

(30) days, on March 23, 2016, Little Italy filed a notice of appeal and a certified copy 

of the Judgment with the Circuit Court.  Add 1.  Two (2) days later, on March 25, 

2016, Little Italy served the County and the County’s attorney with file-marked 

copies of the notice of appeal and certified copy of the Judgment via U.S. certified 

mail, return receipt requested.  Add 89.  Under the terms of Rule 9, Little Italy did 

exactly what was required to perfect its appeal.  The Circuit Court thus erred in 

dismissing the appeal for lack of jurisdiction. 

B.    Rule 9(e) Did Not Require Little Italy To File A Complaint For 
Jurisdiction To Vest In The Circuit Court 

 
 The County and CAW argued that in addition to subdivision (e) of Rule 9, 

Little Italy also had to comply with the entirety of subdivision (b) by filing a certified
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copy of the docket sheet or a certified copy of the record and a certified copy of the 

complaint or the claim form, as well as subdivision (c) by filing complaint, to perfect 

its appeal.  This argument ignores the fact that the documents necessary to perfect 

an appeal from district court differ from those necessary to perfect an appeal from 

county court.  The argument also ignores the plain language of subdivision (e), 

which states: 

Unless otherwise provided in this subdivision, the requirements of 
subdivisions (a), (b), (c), and (d) govern appeals from county court 
to circuit court.  A party may take an appeal from the final judgment 
of a county court by filing a notice of appeal with the clerk of the circuit 
court having jurisdiction over the matter within thirty (30) days from 
the date that the county court filed its order with the county clerk. 

 
Ark. Dist. Ct. R. 9(e) (emphasis added).  Thus, subdivision (e) of Rule 9 only 

requires an appellant to file a notice of appeal and a certified copy of the county 

court judgment to perfect an appeal from county court. 

As explained by the Arkansas Court of Appeals in Howard v. Arkansas Cama 

Technology: 

[S]ubdivision (e) of Rule 9 provides special provisions for appeals from 
county court to circuit court, while stating that the requirements of (a), 
(b), (c), and (d) apply to the extent not “otherwise provided” in 
subdivision (e).  Subdivision (e) requires a party appealing from county 
court to circuit court to file a notice of appeal and a certified copy of 
the county court’s final judgment; there is no provision for service of 
the notice.  In the only part of subdivision (b) that could apply to 
appeals from county court, the Rule provides: “The appealing party 
shall serve a copy of the certified docket sheet upon counsel for all other 
parties, and any party proceeding pro se, by any  form of mail that 
requires a signed receipt.   Accordingly, the notice of appeal and  
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attached certified copy of the county court’s final judgment 
(required for appeals from county court instead of a certified copy 
of the district court’s docket sheet) must be served upon counsel for 
all other parties, and any party proceeding pro se, by and form of 
mail that requires a signed receipt. 

 
2012 Ark. App. 567 (unpublished) (emphasis added).  It is undisputed that Little 

Italy served the Pulaski County Judge and the Pulaski County Attorney with a copy 

of the notice of appeal and certified copy of the judgment via certified mail, return 

receipt requested, on March 25, 2016.  Thus, Little Italy strictly complied with the 

only part of subdivision (b) that applied to its appeal from county court.  Little Italy 

also strictly complied with subdivision (e). 

 In Pack v. Clark, the appellants did not file a notice of appeal, but instead filed 

a document titled Complaint Appealing the Order of Van Buren County Court and 

Complaint for Trespass and Declaratory Judgment (the “Complaint”), which stated 

they were appealing the Van Buren County Court’s order filed on December 17, 

2008.  2016 Ark. App. 756, at 2, 379 S.W.3d 676, 677.  The appellees filed a motion 

to dismiss based on the appellants’ failure to comply with Rule 9(e), which the circuit 

court granted.  Id.  On appeal, the appellate court found that the circuit court erred 

in finding the appellants did not comply with Rule 9(e).  Id. at 5, 379 S.W. 3d at 679.  

Although the appellants filed the Complaint and not a notice of appeal, the 

Complaint was consistent with a notice of appeal because it alerted the circuit court 

and other parties of appellants’ intention to appeal the county court’s final order.  Id.
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at 5―6, 379 S.W.3d at 679.  Accordingly, the appellate court held the appellants 

complied with Rule 9(e).  Id. at 8, 379 S.W.3d at 680. 

 Unlike the Pack appellants, Little Italy filed a document titled “Notice of 

Appeal.”  Add 1.    Little Italy did not file a complaint, and the County argued that 

the failure to file a separate complaint resulted in Little Italy’s failure to perfect its 

appeal.  The Circuit Court agreed that Little Italy’s failure to file a complaint stripped 

the Circuit Court of jurisdiction based on the last two sentences of subdivision (e) of 

Rule 9, which state: 

In the circuit-court proceeding, the party who was the petitioner or 
plaintiff in county court shall have all the obligations of the plaintiff in 
a case that has been appealed from district court to circuit court.  If there 
were no defendants in the county-court proceeding, then the 
petitioner/plaintiff shall name all necessary, adverse parties as 
defendants in its complaint filed in circuit court. Ab 22―23. 
  
The Circuit Court’s ruling that a “complaint” is required and that Little Italy 

did not file one improperly elevates form over substance.  A complaint is “[t]he 

initial pleading that starts a civil action and states the basis for the court’s 

jurisdiction, the basis for the plaintiff’s claim, and the demand for relief.”  Black’s 

Law Dictionary (10th ed. 2014).  Little Italy’s notice of appeal states the basis for 

the Circuit Court’s jurisdiction; that the County Court Judge denied Little Italy’s 

petition but should be reversed and Little Italy should be allowed to incorporate; and 

that Little Italy requests relief in the form of an order reversing the Judgment and 
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remanding the matter with instructions to permit incorporation.  Add 1―2.  Thus, 

Little Italy’s notice of appeal provides all of the information required for a complaint 

and substantially complies with the procedure set forth in Rule 9.  See Pack, 2010 

Ark. App. 756, at 6, 379 S.W.3d at 679 (“Arkansas appellate courts favor the concept 

of ‘substance over form’ when construing court documents and tend to put more 

weight into what the document actually says than how it is titled.”).  Moreover, “[t]he 

requirement that a plaintiff refile its complaint in circuit court is not jurisdictional; 

it is procedural, thus only substantial compliance is required.”  Circle D Contractors, 

Inc. v. Bartlett, 2013 Ark. 131, at 3 (unpublished).  Little Italy’s notice of appeal 

substantially complies with the requirements of Rule 9(c).  The Circuit Court, 

therefore, erred in determining that the failure of Little Italy to file a complaint in 

addition to the notice of appeal stripped the Circuit Court of jurisdiction over the 

appeal. 

C. Rule 9(e) Did Not Require Little Italy To Name CAW As A Defendant 
For Jurisdiction To Vest In The Circuit Court 

 
 Pursuant to the last sentence of Rule 9(e), Little Italy had to “name all 

necessary, adverse parties as defendants in its complaint filed in circuit court.” 

(emphasis added).  As there was no defendant in the County Court proceeding, Little 

Italy had to determine which parties constituted a necessary, adverse party.  To 

determine whether a party is necessary, Little Italy had to reference Arkansas Rule 
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of Civil Procedure 19.  See Ark. Dist. Ct. R. 9, Addition to Reporter’s Notes, 2008 

Amendment (“Whether a party is necessary should be determined by reference to 

Rule of Civil Procedure 19 and the cases interpreting it.”). 

 Arkansas Rule of Civil Procedure 19(a) provides that a party is a necessary 

party if: 

(1) in his absence complete relief cannot be accorded among those 
already parties, or, (2) he claims an interest relating to the subject of the 
action and is so situated that the disposition of the action in his absence 
may (i) as a practical matter, impair or impede his ability to protect that 
interest, or, (ii) leave any of the persons already parties subject to a 
substantial risk of incurring double, multiple or otherwise inconsistent 
obligations by reason of his claimed interest.  If he has not been joined, 
the court shall order that he be made a party. 
 
CAW contends that it is a necessary party and points to its unopposed motion 

to intervene as support for its contention.  As a landowner of property located within 

the proposed boundary for incorporation, CAW is an interested party and had a right 

to intervene.  See City of Crossett v. Anthony, 250 Ark. 660, 665, 466 S.W.2d 481, 

485 (1971) (court held that any party interested, meaning any person who actually 

had some interest in the city or area affected, could participate in circuit court action 

affecting the area).  However, being an interested party does not equate to being a 

necessary party.  Under CAW’s logic, every landowner within the proposed 

boundary would be a necessary party. 
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In Britton v. City of Conway, petitioners sought the annexation of certain real 

property to the City of Conway, and the county court granted the petition.  36 Ark 

App. 232, 233, 821 S.W.2d 65, 65 (1991).   Subsequently, the parties adverse to the 

annexation, the appellants, filed suit in circuit court to prevent the annexation. Id.  

The appellants only served the City of Conway with the complaint; they failed to 

serve the petitioners or the petitioners’ attorney of record.  Id.  The statute under 

which the appellants filed their complaint required them to serve notice of the 

complaint on the city and the agent of petitioners.  Id. at 236, 821 S.W.2d at 66.  The 

circuit court dismissed the complaint for, among other things, the appellants’ failure 

to serve the petitioners’ or the petitioners’ attorney of record with a summons.  Id. 

at 234, 821 S.W.2d at 65. 

The appellate court examined Arkansas Rule of Civil Procedure 19 to 

determine whether the appellants’ failure to serve the petitioners was fatal to their 

action.  Britton, 36 Ark. App. at 236, 821 S.W.2d at 67.  The appellate court noted 

that the only reason the petitioners constituted necessary parties is because the statute 

explicitly required the petitioners be served with notice.  Id. at 237, 821 S.W.2d at 

67.  The appellate court further noted “[t]he petitioners and the city are really on the 

‘same side.’    Both of them filed motions to dismiss the complaint which was filed 

to prevent the annexation and both of them joined in the brief filed in this court 

seeking to uphold the trial court’s order which dismissed that complaint.” Id.    While 



Arg 9 
 

the appellate court agreed the relevant statute required appellants to serve the 

summons on the petitioners, it held that the circuit court should have directed the 

petitioners be made a party rather than dismissing the complaint.  Id. 

The relief requested by Little Italy is an order reversing the Judgment and 

instructing the County Court Judge to permit the incorporation of Little Italy.  Add 

2.  Thus, complete relief can be accorded among Little Italy and the County. 

Additionally, for purposes of the appeal, the County’s interest and the interest of any 

party opposing incorporation of the Little Italy, including CAW, are the same.  That 

is, the County and all parties opposing incorporation seek to have the Judgment 

affirmed and are really on the same side.  Accordingly, the only necessary adverse 

party to Little Italy would be the County, and the Circuit Court erred in determining 

CAW was a necessary adverse party. 

 Even if CAW could be considered a necessary adverse party, the Circuit 

Court erred in determining Little Italy’s failure to name CAW as a defendant 

deprived the Circuit Court of jurisdiction over the appeal.  The policy behind 

Arkansas Rule of Civil Procedure 19(a) “is to avoid dismissing actions where 

possible and when it is possible to join an absent party, dismissal is not proper as 

such party will be ordered to enter the action as a defendant or plaintiff.”  Britton, 

36 Ark. App. at 236, 821 S.W.2d at 67 (quoting Ark. R. Civ. P. 19, Reporter’s 
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Notes).  In this case, it was not necessary to order that CAW be joined because it 

voluntarily intervened.  Add 58.  CAW, therefore, cannot claim any prejudice here. 

CONCLUSION 

The Circuit Court obtained jurisdiction over Little Italy’s appeal as soon as 

Little Italy perfected its appeal.  Arkansas District Court Rule 9(e), which governs 

appeals from county court to circuit court, requires that the appellant file a notice of 

appeal and certified copy of the final judgment within thirty (30) days of entry of the 

judgment.  Little Italy complied with Arkansas District Court Rule 9(e) and 

perfected its appeal.  The County and CAW both requested the Circuit Court dismiss 

the appeal for lack of jurisdiction.  However, the grounds raised by the County and 

CAW were not jurisdictional; they were procedural.  The Circuit Court, therefore, 

erred in dismissing the appeal for lack of jurisdiction, and the Circuit Court’s 

decision should be reversed and this matter should be remanded for trial. 
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