SHORT FORM AGREEMENT BETWEEN OWNER AND
HDR ENGINEERING, INC. OF THE CAROLINAS FOR PROFESSIONAL
SERVICES
AGREEMENT NUMBER

THIS AGREEMENT is made as of this 15" day of April, 2025, between The
Town of Holden Beach (“OWNER”) a municipal corporation, with principal
offices at 110 Rothschild Street, Holden Beach, North Carolina 28462

, and HDR ENGINEERING, INC. OF THE CAROLINAS, (“ENGINEER” or
“CONSULTANT?™) for services in connection with the project known as Holden Beach
Pier Repair/Replacement (“Project™);

WHEREAS, OWNER desires to engage ENGINEER to provide professional
engineering, consulting and related services (“Services”) in connection with the Project;
and

WHEREAS, ENGINEER desires to render these Services as described in
SECTION I, Scope of Services.

NOW, THEREFORE, OWNER and ENGINEER in consideration of the mutual
covenants contained herein, agree as follows:

SECTION 1. SCOPE OF SERVICES

ENGINEER will provide Services for the Project, which consist of the Scope of Services
as outlined on the attached Exhibit A.

SECTION II. TERMS AND CONDITIONS OF ENGINEERING
SERVICES

The HDR Engineering, Inc. of the Carolinas Terms and Conditions, which are attached
hereto in Exhibit B, are incorporated into this Agreement by this reference as if fully set
forth herein.

SECTION III. RESPONSIBILITIES OF OWNER

The OWNER shall provide the information set forth in paragraph 6 of the attached “HDR
Engineering, Inc. of the Carolinas Terms and Conditions for Professional Services.”

SECTION IV. COMPENSATION

Compensation for ENGINEER’S services under this Agreement shall be on the basis of
lump sum consisting of the Scope of Services as outlined on the attached Exhibit A. The
amount of the lump sum is __One Hundred and Ninety-Eight Thousand Six Hundred and
Twenty Dollars ($___ 198,620 ).
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The amount of any sales tax, excise tax, value added tax (VAT), or gross receipts tax that
may be imposed on this Agreement shall be added to the ENGINEER'S compensation as
Reimbursable Expenses.

Compensation terms are defined as follows:

Lump Sum shall mean a fixed amount which shall be the total compensation agreed upon
in advance for Scope of Services.

SECTION V. PERIOD OF SERVICE

Upon receipt of written authorization to proceed, ENGINEER shall perform the services
described in Exhibit A within a reasonable period of time as described in Exhibit A.

Unless otherwise stated in this Agreement, the rates of compensation for ENGINEER’S
services have been agreed to in anticipation of the orderly and continuous progress of the
project through completion. If any specified dates for the completion of ENGINEER’S
services are exceeded through no fault of the ENGINEER, the time for performance of
those services shall be automatically extended for a period which may be reasonably
required for their completion and all rates, measures and amounts of ENGINEER’S
compensation shall be equitably adjusted.
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SECTION VL. SPECIAL PROVISIONS

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the day
and year first written above.

“OWNER”

BY:

NAME:

TITLE:

ADDRESS:

HDR ENGINEERING, INC. OF THE
CAROLINAS
“ENGINEER”

BY: O Ay~

NAME: Jonathan Henderson

TITLE: Area Manager / Senior Vice
President

ADDRESS: 555 Fayetteville Street, Suite
900
Raleigh, NC 27601
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EXHIBIT A

SCOPE OF SERVICES
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hdrinc.com

April 10, 2025

Christy Ferguson

Town Manager

110 Rothschild Street

Holden Beach, NC 28462
Christy.Ferguson@HBTownHall.com

SUBJECT: REVISED Holden Beach Pier Repair or Replacement Engineering Contract
Scope

Dear Ms. Ferguson,

Thank you for the opportunity for HDR Engineering, Inc. of the Carolinas (HDR) to provide this
revised scope and fee proposal to support the Town of Holden Beach (Town) with preliminary
design and cost estimating services related to revitalizing the Town's historic fishing pier.
HDR’s scope of services for this preliminary design include project management and
administration oversight, subconsultant management and oversight, a preliminary design and
30-year life cycle maintenance plan based on a full reconstruction approach, and
comprehensive Class 3 cost estimations for both the design and life cycle maintenance plan.

Following the guidance provided by the Town of Holden Beach at the Board of Commissioners
meeting held March 18", 2025, the repair alternative originally included in this project scope
was curtailed from further considerations following the above-water structural investigation
performed by HDR on March 39, 2025,

HDR PROPOSED SCOPE OF WORK

Task 1: Project Management and Administration

HDR will perform the following project administrative functions for the project:

a) Create a revised, detailed project schedule that covers receiving HDR's Nofice to
Proceed (NTP) through HDR's completion of services and final scoped deliverables.

b) Record summaries of coordination meetings between HDR and the Town for the
Town'’s records. The Town will be provided with a draft summary and have the
opportunity to review and provide comments before the summaries are finalized.

c) Coordinate and participate in a kickoff meeting with Town staff following NTP.

d) Attend and participate in monthly progress meetings with the Town while the project
remains active.

101 N 3rd Street, Suite 201, Wilmington, NC 28401-4034
{910) 398-9020



e) Hold bi-weekly HDR internal project staff meetings to monitor and coordinate progress
while the project remains active.
f) Prepare monthly project invoices,
g) HDR will coordinate subcontractor activities to include:
i. A beach profile survey by McKim & Creed

Administrative Assumptions
1) Local HDR staff will attend monthly in-person meetings with the Town. Additional HDR
staff may attend virtual meetings on an as-needed basis. HDR anticipates seven (7}
monthly meetings.
2) HDR internal meetings will only be attended by the project manager and the leads for
each discipline who are actively involved in project design. Maximum of fourteen (14)
meetings one-hour in duration.

Administrative Deliverables
e Complete project schedule following receipt of NTP,
» Summaries from meetings and coordination with the Town or Town staff.

Task 2: Geotechnical Services

HDR will provide the following geotechnical services to support both of the repair and
reconstruction designs:

a) HDR will provide the following discussions and/or design recommendations to the
structural design team:
i. Stratigraphy and parameters for lateral analysis (one set of parameters for
each terminal)
ii. Pile Drivability Analysis (one analysis for each terminal)
b) HDR will summarize the geotechnical results and recommendations into a
Gegtechnical Recommendation Letter.

Task 2 Assumptions
1) Geotechnical boring data will be referenced from the October 2023 “Project Manual’
document the Town provided to HDR on January 17, 2025. By using this report, the
collection of additional borings will not be required.

Task 2 Deliverables
¢ Geotechnical Recommendation Letter



Task 3: Coastal Services

HDR will perform coastal engineering services to support both the pier repair and
recenstruction designs. The subconsultant, McKim & Creed, will provide surveying support
services. The following services will be performed as part of this task:

a)
b)
c)

d)

e)

f)

g)

Perform a meteorological and oceanographic analysis to obtain, collate, and compile
readily available information on tides, wind, storm surge, and wave conditions.
Assess relative sea level rise (RSLR) based on the NOAA 2022 Sea Level Rise and
Coastal Flood Hazard Scenarios and Tools Interagency Task Force report.

Perform cursory wave analysis utilizing readily available information from U.S. Army
Corps of Engineers (USACE), NOAA, and other entities.

Develop wave loadings based on the cursory wave analysis and proposed bent
geomefry. Loadings will be developed based on the AASHTO Guidelines for Bridges
Vulnerable to Coastal Storms with 2010 errata.

Perform a scour analysis for the piers using the cursory wave analysis and
methodology from HEC-18. Methods may also consider the USACE Coastal
Engineering Manual.

Review historical shoreline change values published by the NC Department of
Environmental Quality Division of Coastal Management.

Six {8} beach profile transects are to be collected by the subconsultant McKim &
Creed. The beach profiles will be collected such that:

i. Coverage in the cross-shore direction includes the start of the pier extending
offshore to 500’ beyond the ending location of the pier’s full 1,000’ length, at
minimum

ii. Coverage in the alongshore direction includes three transects to each side of
the pier, with the first occurring as close to the pier as possible, and the
remaining transects separated by 100’ spacings

ii.  The hydrographic portion will be collected by a single-beam survey

Task 3 Assumptions

1

2)

This proposal does not include a beach morphology analysis. Beach morphology will
be characterized at a conceptual level based on readily available historical information
and previous studies by others.

Numerical modeling of waves, currents, and sediment transport are not included in this
proposal. If a full pier replacement is pursued numerical modeling may be required to
refine some of the design values.



Task 3 Deliverables
¢ Coastal Metecrological and Oceanographic Report
¢ Beach profile survey raw data file(s)

Task 4: Preliminary Repair Design
HDR will perform the following services during the preliminary repair design:

a} HDR will conduct a condition assessment of the pier structure according to ASCE MOP
130 — Waterfront Facilities Inspection and Assessment to identify the extent of required
repairs above water. The assessment will be coordinated and overseen by the
project’s structural lead. A total of two (2) HDR staff will perform the assessment. The
assessment will include:

i.  Measuring sections for typical timber members
ii. Types of defects
iii. Size of defects
iv.  Location of defects

Task 4 Assumptions
1) No further considerations for the repair option are to occur following the curtailment of
this alternative by the Board of Commissioners on March 18™, 2025.

Task 4 Deliverables
e An executive summary letter providing the initial findings and preliminary
recommendations following the above-water structural assessment.
» A structural assessment report providing the full findings and final recommendations
following the above-water structural assessment.

Task 5: Preliminary Reconstruction Design
HDR will perform the following services during the preliminary reconstruction design:

a) Create a preliminary design covering a full reconstruction of the pier structure,
including estimated construction timeline.

b) Create a Class 3 cost estimate covering all components of the preliminary
reconstruction design.

c) Develop a draft maintenance and repair plan that shall include annual life cycle cost
estimates for a 30-year period. The maintenance plan shall include periodic
inspections.



Task 5 Assumptions
1) The design plans will be at the preliminary level and will include relevant drawings,
standard details, and general design notes. Drawings will include typical:
i. Plan views
ii. Section views
iii. Elevation views

Task 5 Deliverables
+ Plans for a preliminary design level reconstruction alternative
+ 30-year draft lifecycle maintenance and repair plan
+ Class 3 cost estimates for the preliminary reconstruction design and draft maintenance
plan
» Estimated construction timeline for the reconstruction design alternative

Task &: Preliminary 250-Fcot Extension Design

HDR will perform the following services in support of a preliminary design of a 250-foot pier
extension:

a) Create a preliminary design covering a 250-foot extension to the pier, including
estimated construction timeline.

b) Create a Class 3 cost estimate covering all components of the 250-foot extension
preliminary design.

Task 6 Assumptions
1} The design plans will be at the preliminary level and will include relevant drawings,
standard details, and general design notes. Drawings will include typical:
i. Plan views
ii. Section views
iii. Elevation views
2) The lifecycle and maintenance repair plans drafted for the repair and reconstruction
alternatives will each include the 250-foot extension.

Task 6 Deliverables
» Plans for a preliminary design level 250-foot pier extension for the reconstruction
alternative

¢+ (Class 3 cost estimates for the preliminary 250-foot extension design
+ Estimated construction timeline for the pier extension design alternative



General Project Assumplions

1) A CAMA permit or permit decision will be required by regulatory agencies and the
Town is responsible for permit acquisition.

2) The maintenance plans for both design options will not include damage projections
related to hurricane, storm, or other natural disaster events. Such events are
unpredictable in both frequency and intensity so meaningful projections are not
feasible.

3) Project recommendations and design criteria will take current sea level rise projects
into consideration for both the repair and reconstruction design process.

4) The Town will issue a building permit for either the repair or reconstruction options.

5) The anchor building connected to the base of the pier is not included during
considerations for either design plan.

6) Current applicable ADA standards and requirements will be implemented for both
repair and reconstruction design plan options.

7) HDR Engineering staff will visit the site and perform or witness inspections as required.

8) If the necessary condition assessment and inspections are completed and a review
determines that either:

i. The pier's current condition is substantially deteriorated such that structural
integrity is seriously compromised;

ii. The current structural elevation of the pier is determined (by HDR} to not be
sufficient for the projected lifetime of the structure following a projected sea
level rise analysis,

in which case a recommendation will be made by HDR for the Town to cease further
repair design efforts and only focus further efforts on the reconstruction design option.
This recommendation would only be made in order to save the Town time and costs
that would be unnecessarily incurred from pursuit of a repair scenaric HOR has
determined to be unfeasible. If the Town still requests completion of the preliminary
repair design phase following HDR's recommendation, then HDR will still complete the
preliminary repair design as otherwise outlined in this scope.

General Project Deliverables
¢ Final report summarizing and discussing project results and any recommended actions



FEE

HDR proposes to provide the Task 1-6 services on a lump sum basis for a total amount of One
Hundred and Ninety-Eight Thousand Six Hundred and Twenty Dollars {$198,620). A
summary for each major task is listed below. No other services are presently expected.
However, if additional services do become necessary, we will acquire authorization in advance
from the Town and bill for these in accordance with HDR's most current rate schedule or at an
agreed to lump sum fee. This Proposal is valid for 30 days.

Task Amount Per Task
Task 1: Project Management and Administration $42,570.00

Task 2: Geotechnical Services ~ $17,440.00 |

Task 3: Coastal Services ) '§29,520.00
| Task 4: Preliminary Repair Design $18,7 770.00
I Task 5 Preliminary Reconstruction Desugn ~ $68,880.00
Task 6; Preliminary 250-Foot Pier Extension - $21,440.00

| Total Proposed Budget (Tasks 1-6): ~ $198,620.00

PERFORMANCE SCHEDULE

The following tasks are planned to be completed according to the timeline indicated below. All
dates are in 2025 and NTP was received from the Town on February 14", 2025.

Task Completion Date
_ Structural Conditions Investigation & Assessment 04/04

_Coastal Metocean B} 04/25 |
'_@gte_ctjnlcal Investigations & Reporting T 05/09 |
Draft Preliminary Design, Maintenance, & Repalr Plans 06/27 |
| Town Review & Comment i 07115
Finalize Plans & Summary Report 08/04
Sincerely,

HDR Engineering, Inc. of the Carolinas

Bill Kincannon, PE Jonathan Henderson, PE, SVP
Senior Project Manager Area Manager
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HDR Engineering, Inc. of the Carolinas Terms and Conditions
for Professional Services

STANDARD OF PERFORMANCE

The standard of care for all professional engineering, consulting and
relaled services performed or furnished by ENGINEER and its
employees under this Agreement will be the care and skill ordinarily
used by members of ENGINEER's profession practicing under the
same or similar circumstances at the same time and in the same
locality,. ENGINEER makes no warranties, exprass or implied, under
this Agreement or otherwise, in connection with ENGINEER's
sorvices,

INSURANCE/INDEMNITY

ENGINEER agrees to procure and maintain, at ils expense, Workers'
Compensation insurance as required by statute; Employer's Liability
of $250,000; Automobile Liabfity insurance of $1,000,000 combined
singte lim:t for bodily injury and property damage covering all
vehicles, including hired vehicles, owned and non-owned vehicles;
Commercial Genaral Liability insurance of $1,000,000 combined
single timit for personal injury and property damage; and Professional
Liability insurance of $1,000,000 per claim for protecticn against
claims arising out of the performance of services under this
Agreement caused by negligent acls, emors, or omissions for which
ENGINEER is legally Hable. If fiying an Unmanned Aerial System
{UAS or drone), ENGINEER will procure and maintain aircraft
unmanned aerial systems insurance of $1,000.000 per occurrence,
OWNER shall be made an additional insured on Commercial
General and Automaobile Liability msurance policies and certificates
of insurance will be furnished to the OWNER. ENGINEER agrees to
indemnify OWNER for third party personal injury and property
damage claims 1o the extent caused by ENGINEER's negligent acls,
errors or omissions. However, neither Party to this Agreement shall
be liable lo the other Party for any special, incidental, indirect, or
consequential damages (including but not limited to loss of use or
opportunity; loss of good will; cost of substitute facilities, goods, or
services; cost of capilal; andfor fines or penalties), loss of profits or
rovenue arising out of, resulting from, or in any way related to the
Project or the Agreement from any cause or causes, including but
not limited to any such damages caused by the negligence, errors
or omissions, sirict flability or breach of contracl, The employees of
both parties are intended third party beneficiaries of this waiver of
consequential damages.

OPINIONS OF PROBABLE COST

Any opinions of probable project cost or probable construction cost
provided by ENGINEER are made on the basis of information
avallable to ENGINEER and on the basis of ENGINEER's
experience and quelifications, and represents its judgment as an

8x and qualified professional engineer. However, since
ENGINEER has no control aver the cost of labor, materials,
equipmant or services fumished by others, or aver the contractor(s')
methods of determining prices, or over competitive bidding or market
conditions, ENGINEER does not guarantee that proposals, bids or
actual project or consiruction cost will nol vary from opinions of
probable cast ENGINEER prepares.

CONSTRUCTION PROCEDURES

ENGINEER's absarvation or monitoring portions of the work
parformed under construction contracts shall not relieve the
contractor from s responsibility for performing work in accordance
with applicable contract documents, ENGINEER shall not control or
have charge of, and shall not ba responsible for, construction means,
methods, techniques, sequences, procedures of construction, health
or safety programs or precautions connected with the work and shall
not manage, supervise, control or have charge of construclion.
ENGINEER shall not be responsible for the acls or omissions of the
contractor or other parties on the project. ENGINEER shall be

entitled to review all construclion contract documents and to require
that no provisions extend Lhe dulies or Nabilities of ENGINEER
beyond those set forth in this Agreement. OWNER agrees to include
ENGINEER as an indemnified party in OWNER's construction
contracts for the work, which shall protect ENGINEER to the same
degree as OWNER. Further, OWNER agrees that ENGINEER shall
be Ested as an additional insured under the construction contraclor’s
liabiity insurance policies,

GOVERNING LAW

‘The laws of the stale of North Carolina govern this agreement. The
parties shall resolve any disputes arising from this Agreement in the
appropriate federal and state courts located in Brunswick County,
North Carofina.

SERVICES AND INFORMATION

OWNER will provide all criteria and informatfon pertaining lo
OWNER's requirements for the project, including design objectives
and constraints, space, capacily and performance requirements,
flexibility and expandability, and any budgetary kmitations. OWNER
will also provide copies of any OWNER-fumnished Standard Details,
Slandard Specifications, or Standard Bidding Documents which are
to be incorporated into the project.

QOWNER will furish the services of soils/geolechnical engineers or
other consullants that include reporls and appropriate professicnal
recommendations when such services are deemed necessary by
ENGINEER. The OWNER agrees to bear full responsibility for the
technical accuracy and content of OWNER-furnished documents and
services.

In performing professional engineering and relaled services
hereunder, il is understood by OWNER Lhat ENGINEER is not
engaged in rendering any type of legal, insurance or accouniing
sarvices, opinions or advice. Further, it is the OWNER's sole
responsibility to oblain the advice of an attorney, insurance counselor
or accountant to protect the OWNER's legal and financial interests.
To that end, the OWNER agrees thal OWNER or the OWNER's
representalive will examine all studies, reports, sketches, drawings,
specifications, proposals and other documents, opinions or advice
prapared or provided by ENGINEER, and will oblain the advice of an
attomey, insurance counselor or other consultant as the OWNER
deems nocessary to protect the OWNER's inlarests before OWNER
lakes action or forebears o take aclion based upon or relying upon
the services provided by ENGINEER.

SUCCESSORS, ASSIGNS AND BENEFICIARIES

OWNER and ENGINEER, respectively, bind themselves, their
partnars, successors, assigns, and iegal representatives to the
covenants of this Agreement, Neithar OWNER nor ENGINEER will
assign, sublet, or transfer any interest in this Agreement or claims
arising therefrom without the written consent of the other. No third
party beneficiaries are intended under this Agreement.

RE-USE OF DOCUMENTS

All documents, including all reports, drawings, specifications,
compuler software or other ilems prepared or furnished by
ENGINEER pursuant to this Agreement, are instruments of service
with respect to the project. ENGINEER retains ownership of all such
documents. OWNER may retain copies of the documents for #s
information and reference in connection with the project; however,
none of the documenis are intended or represented to be suitable for
reuse by OWNER or others on exiensions of the project or on any
other project. Any reuse withoul written verification or adaptation by
ENGINEER for the specific purpose intended will be at OWNER's
sole risk and without liability or legal exposure to ENGINEER, and
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OWNER will defend, indemnify and hold harmless ENGINEER from
all claims, damages, losses and expenses, including attorney's fees,
arising or resulting therefrom. Any such verification or adaplation will
entitte ENGINEER 1o further compensalion at rates to be agreed
upon by OWNER and ENGINEER.

9. TERMINATION OF AGREEMENT
OWNER or ENGINEER may terminate the Agreement, in whole of in
part, by giving seven (7) days writlen notice to the other party and if
for cause only if such cause is cured or a reasonable cure is begun
prior to the end of the 7-day notice. Where the method of payment is
"lump sum,” or cost reimbursement, the final invoice will inchede all
services and expenses associated with the project up lo the effective
date of termination.

9a, TERMINATION FOR CAUSE
In the event of either party’s failure to perform the material
requirements of this Agreement, such failure shall be considered
substantial nonperformance and cause for termination. The nos-
offending party may lerminate this Agreement for cause. if the
Agreement is terminated for cause, the offending party shall nof
receive equitable adjustments.

9b. TERMINAYION FOR CONVENIENCE
In the event of Owner lerminating the Agreement without cause, an
equilable adjustment shall also be made to provide for termination
settlernent costs ENGINEER incurs as a result of commilments that
had become firm before termination, and for reasonable profits for
setvices performed. In the event of ENGINEER terminaling the
Agreement without cause, an equilable adjustment shall be made to
provide for lermination settiement costs OWNER mcurs as a result of
advertising and selacting another ENGINEER lo complete the
project.

10. SEVERABILITY
If any provision of this agreement is held invalid or unenforceable,
the remaining provisions shall be valid and binding upon the parties.
One or more waivers by either party of any provision, term or
condition shall not be construed by the olher party as a waiver of
any subsequent breach of lhe same provision, term or condition,

11. INVOICES
ENGINEER will submit monthly invoices for services rendered and
OWNER will make payments to ENGINEER within thirty {30) days
of OWNER's receipt of ENGINEER's invoice,

ENGINEER will retain receipts for reimbursable axpenses in general
accordance with Internal Revenue Service rules pertaining to the
support of axpenditures for income tax purposes. Receipts wil be
avallable for inspection by OWNER's auditors upon request.

If OWNER disputes any items in ENGINEER's invoice for any
reason, including the lack of supporiing documentation, OWNER
may temporarily delete the disputed item and pay the remaining
amount of tha invoice. OWNER will promptly notify ENGINEER of
the d.spute and request clarification andfor comection. After any
d'spute has been settled, ENGINEER will include the disputed item
on a subsequent, regularly scheduled invoice, or on a special
nvoice for the disputed item only.

OWNER recognizes that late payment of involces results in extra
axpenses for ENGINEER. ENGINEER relains the right to assess
OWNER interest at the rate of one percent (1%} per month, but not
to exceed the maximum rate allowed by law, on invoices which are
nat paid within thirty (30} days from the datle OWNER raceoives
ENGINEER's invoice. In the event undisputed portions of
ENGINEER's invoices are not pald when due, ENGINEER also
reserves the right, after seven (7) days prior writlen notice, to
suspend the performance of ils services under this Agreement until
all past due amounts have baen paid in full.

12, CHANGES
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13,

14.

18.

The parties agree thal no change or modification to this Agreement,
or any attachments hereto, shall have any force or effect unless the
change is reduced to writing, dated, and made pari of this
Agreement. The execution of the change shall be authorized and
signed in the same manner as this Agreement. Adjusiments in the
period of services and in compensation shall be in accordance with
applicable paragraphs and sections of this Agreement. Any
proposed fees by ENGINEER are estimales lo perform the services
required to complete the project as ENGINEER understands it to be
defined. For those projects involving conceplual or process
development services, activities often are not fully definabls in the
initial planning. In any event, as the project progresses, the facts
developad may dictate a change In the services to be

which may akter the scope. ENGINEER will inform OWNER of such
situatlons so that changes in scope and adjustments to the time of
performance and compensalion can be made as required. If such
change, addilional services, or suspension of services resuils in an
increase or decrease in the cost of or Ume required for performance
of the services, an aquilable adjustment shall be made, and the
Agreement modified accordingly.

CONTROLLING AGREEMENT

These Terms and Conditions shall take precedence over any
inconsistent or contradictory provisions contained in any proposal,
conltract, purchase order, requisition, nolice-fo-proceed, or like
document,

EQUAL EMPLOYMENT AND NONDISCRIMINATION

In conneclion with lhe services under this Agreement, ENGINEER
agrees to comply with the applicable provisions of federal and state
Equal Employment Opportunity for individuals based on color,
religion, sex, or national origin, or disabled veteran, recently
separated veleran, other protected veleran and armed lorces
service medal veteran status, disabilties under provisions of
executive order 11246, and olher employment, slalutes and
regulations, as staled n Tille 41 Parl 60 of the Code of Federal
Regulalions § 60-1.4 {a-f), § 60-300.5 (a-e), § 60-T41 (a-a).

HAZARDOUS MATERIALS

OWNER represents to ENGINEER that, to the best of its
knowledge, no hazardous materials are present at the project site.
However, in the event hazardous materials are known to be
present, OWNER represents thal to the best of its knowledge it
has disclosed 1o ENGINEER lhe existence of all such hazardous
materials, including but not limited to asbestos, PCB's, petroleum,
hazardous waste, or radloactive material located at or near the
project site, including type, quantity and location of such
hazardous malerialg. It is acknowledged by both parlies that
ENGINEER's scope of services do not include services related in
any way lo hazardous malerials. In the event ENGINEER or any
other party encounters undisclosed hazardous materials,
ENGINEER shall have the obligation to notify OWNER and, to the
extant required by law or reguiation, tha appropriate governmental
officiats, and ENGINEER may, at its option and without liability for
delay, consequential or any other damages to OWNER, suspend
performance of services on that portion of the project affected by
hazardous materials until OWNER: (I) retains appropriate
specialist consultant{s) or contractor(s) to identify and, as
appropriate, abate, remediate, or remove the hazardous materials;
and (i) warrants that the project site is in full compliance with all
applicable laws and regulations. OWNER acknowledges that
ENGINEER is performing professional services for OWNER and
that ENGINEER Is not and shall not be required to become an
“aranger,” “operator,” “generator,” or “transporier” of hazardous
materials, as defined in the Comprehensive Environmental
Response, Compensation, and Liability Act of 1990 (CERCLA),
which are or may be encountered at or near the project site in
connection with ENGINEER's services under this Agreement, If
ENGINEER's services hereunder cannol be performed because of
the existence of hazardous materials, ENGINEER shall be entitled
to terminate this Agreement for cause on 30 days wriiten notice.
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17.

18.

19.

20.

Tarms & Condilions for Professional Services

To the fullest extent permitted by law, OWNER shall indemnify
and hold harmless ENGINEER, its officers, direciors, partners,
employees, and subconsullants from and against all costs, losses,
and damages (including but not limited to ali fees and charges of
engineers, architecls, attorneys, and other professionals, and all
court or arbitration or other dispute resolution costs) caused by,
arising out of of resulting from hazardous materials, provided that
(i) any such cosl, loss, or damage is altributable to bodily injury.
sickness, disease, or death, or injury to or deslruction of tanglble
property (cther than completed Work), including the loss of use
resulting therefrom, and (i} nothing in this paragraph shail obligate
OWNER to indemnify any individual or entity from and against the
consequences of that individual's or entity's sole negligance or
wiliful misconduct,

EXECUTION

This Agreement, inciuding the exhibits and schedules made part
hereof, constitute the entire Agreement between ENGINEER and
OWNER, supsrsedes and controls over all prior witten or oral
underslandings. This Agreement may be amended, supplemented
or modifiad anly by a written instrument duly executed by the
parties.

ALLOCATION OF RISK

OWNER AND ENGINEER HAVE EVALUATED THE RISKS AND
REWARDS ASSOCIATED WITH THIS PROJECT, INCLUDING
ENGINEER'S FEE RELATIVE TO THE RISKS ASSUMED, AND
AGREE TO ALLOCATE CERTAIN OF THE RISKS, $0, TO THE
FULLEST EXTENT PERMITTED BY LAW, THE TOTAL
AGGREGATE LIABILITY OF ENGINEER (AND ITS RELATED
CORPORATIONS, SUBCONSULTANTS AND EMPLOYEES) TO
OWNER AND THIRD PARTIES GRANTED RELIANCE IS
LIMITED TO THE LESSER OF $1,000,000 OR IT'S FEE, FOR ANY
AND ALL INJURIES, DAMAGES, CLAIMS, LOSSES, OR
EXPENSES (INCLUDING ATTORNEY AND EXPERT FEES)
ARISING OUT OF ENGINEER'S SERVICES OR THIS
AGREEMENT REGARDLESS OF CAUSE(S) OR THE THEORY
OF LIABILITY, INCLUDING NEGLIGENCE, INDEMNITY, OR
OTHER RECOVERY. ENGINEER'S AND SUBCONSULTANTS'
EMPLOYEES ARE INTENDED THIRD PARTY BENEFICIARIES
OF THIS ALLOCATION OF RISK.

LITIGATION SUPPORT

In the event ENGINEER s required to respond to a subpoena,
governmen! inquiry or other legal process relaled to the services in
connaction wilh a legal or dispule resolulion proceading to which
ENGINEER is not & party, OWNER shall reimburse ENGINEER for
reasonable costs in responding and compensate ENGINEER at its
then standard rates for reasonable time incurred in gathering
information and docurnents and altending depositions, hearings,
and trial,

NO THIRD PARTY BENEFICIARIES

Except as otherwise provided in this Agreement, no third party
beneficiaries are intended under this Agreement. In the event a
reliance letter or cerlification Is required under the scope of
services, lhe parties agrae to use a form that is mutually acceptable
to both parties.

UTILITY LOCATION

If underground sampling/testing is to be performed, a local utility
locating service shall be contacted to make arrangemenis for all
utilitles to determine thae location of underground utilities. In addition,
OWNER shall notify ENGINEER of the presence and locatlon of any
underground utilities located on the OWNER's property which are
not the responsibilty of private/public utililes. ENGINEER shall take
reasonable precautions to avold damaging underground utilities that
are propery marked. The OWNER agrees lo waive any claim
against ENGINEER and will indemnify and hold ENGINEER
harmiess from any claim of liability, injury or loss caused by or
altegedly caused by ENGINEER's damaging of underground utilities

that are not properly marked or are not called to ENGINEER's
attention prior to beginning the underground sampling/lesting.

21. UNMANNED AERIAL SYSTEMS

If operating UAS, ENGINEER will obtain all permits or exemplions
required by law to operate any UAS included in the services.
ENGINEER's operators have completed the training, certifications
and licensure as required by the applicable jurisdiction in which the
UAS will be operated. OWNER will coblain any necessary
permissions for ENGINEER to operate over privale property, and
assist, as necessary, with all other necessary permissions for
operations.

22, OPERATIONAL TECHNOLOGY SYSTEMS

OWNER agrees that the effecliveness of operational technology
systems and fealures designed, recommended or assessed by
ENGINEER (coleclively "OT Systems”) are dependent upon
OWNER's continued operation and maintenance of (he OT Syslems
tn accordance with all standards, best practices, laws, and
regulalions that govern the operation and maintenance of the OT
Systems. OWNER shall be solely responsible for operaling and
maintaining the OT Systems in accordance with applicable laws,
regulations, and industry standards (e.g. ISA, NIST. etc.) and besl
practices, which ganerally include but are not limited to, cyber
security policies and procedures, documentalion and training
requirements, continuous manitoring of assets for tampenng and
intrusion, periodic evaluation for asset vulnerabilities, implementation
and update of appropriate technical, physical, and operational
standards, and offine tlesting of all software/frmware
palchesfupdates prior o placing updates inlo production.
Additionally, OWNER recognizes and agrees that OT Syslems are
subject to internal and external breach, compromise, and similar
incidents. Securily features designed, recommended or assessed
by ENGINEER are intended (o reduce lhe likelthood that OT
Systems will be compromised by such incidents. However,
ENGINEER does not guarantee that OWNER's OT Syslems are
impenetrable and OWNER agrees to waive any claims against
ENGINEER resulting from any such incidents Lhat relale lo or affect
OWNER's OT Systems.

23. FORCE MAJEURE

ENGINEER shall not be responsible for delays caused by factors
beyond ENGINEER's reasanable control, including but not limited 1o
delays because of strikes, lockouts, work slowdowns or stoppages,
governmen! ordered industry shutdowns, power or server oulages,
acts of nature, widespread infectious disease outbreaks (including,
but not Kmited to epidamics and pandemics), fallure of any
governmental or other regulatory authority to act in a timely manner,
failure of the OWNER to furnish imely information or approve or
disapprove of ENGINEER's services or work product, or delays
caused by faully performance by the OWNER's or by contractors of
any level or any other events or cicumstances not within the
reasonable control of the party affected, whether similar or dissimilar
to any of the foregoing. When such delays beyond ENGINEER's
reasonable control occur, the OWNER agress that ENGINEER shall
not ba rasponsible for damages, nor shall ENGINEER be deemed in
defaull of this Agreement, and the parties will negotiate an equitable
adjustment to ENGINEER's schedule andlor compensation if
impacted by the force majeure event or condition,

24. EMPLOYEE IMMUNITY

The partles to this Agreement acknowledge that an individual
employee or agent may not be held individually liable for negligence
with regard to services provided under this Agreement. To the
maximum exient permitted by law, the parlies intend i) that this
limitation on the kability of employees and agenis shall include
directors, officers, employees, agents and representatives of each
party and of any entity for whom a party is legally responsible, and i}
that any such employes or agent identified by name in this
Agreement shall not be desmed a party.
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25. Dispute Resolution No Arbitration

OWNER and ENGINEER wilt attempt in good faith lo promptly
resolve any dispute that arises al any time out of any aspect of the
professional relationship between the parties. f OWNER and
ENGINEER are unable to resolva their dispute and either party
dasires (o pursue a claim against the other party, the parties will not
arbitrate. The parties waive their right to jury tria!, if a count of
competent jurisdiction, under Section 5 of this Agreement,
determines a breach of this Agreement, then the breaching party will
reimburse the non-breaching party any costs and expenses
reasonably incurred by the prevalling party in successful ktigation,
The Prevailing Party shall be defined as a plantiff recovering 75% or
more of the damages demanded from the defendant or a defendant
ordered lo pay 26% or less of the damages demanded by the
plaintff,
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