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Case Summary Of Turbo Maritime Limited, AIGA Property &
Casualty Insurance Company Limited, Guangdong Branch vs
American President Lines Pte Ltd and Scanwell Container Line
Limited, in the contract of carriage of goods by sea Dispute

1. Case Information
1. Background Information

Causes for action: Dispute over contract of carriage of goods by sea
Case Number: (2011) BEihRNAFE 1165
Defendants: Turbo Maritime Limited
Plaintiff: AIG China Guangdong Branch
Trial Defendants: American President Lines Pte Ltd and Scanwell Container Line Limited
Time of First Trial: December, 12. 2012

2. Case Facts (The Typhoon)

The damage to the goods was caused by the Typhoon Hagupit and storm surge, which resulted in
the rise of water level, flowing into the Lianhuashan Passenger Terminal, to flood the goods. This case
discusses whether this loss can be invoked as “force majeure” to reduce liability or. defense.

I. Dispute Focus
Whether force majeure applies in this case and excludes liability.

IIL. Court’s View :
1. Whether the case of Typheen Rammasun constitutes force majeure.

The court held that “force majeure” refers to objective circumstances that cannot be foreseen,
avoided or overcome.

a. Unforeseen

In this case, the fyphoon itself belongs to the category of force majeure. Although the
Meteorological Department forecasted its landing in advance, it was still impossible for the carrier
Turbo Maritime Limited (Turbo) to foresee the intensity of the typhoon and the likely impact on the
goods involved. Existing evidence confirms that the actual intensity of Typhoon Hagupi is greater than
predicted, so the Turbo defense of “forecasting is not equal to foreseeing” has its reason.

b. Cannot be avoided and overcome

Facts of this case show that the damage was not directly caused by the typhoon, but due to the
typhoon Hagupit and storm surge, which caused the rise in the river water flowing into Lianhuashan
" Port Terminal, resulting in the submergence of container goods stacked at the bottom of the terminal.

Before the typhoon Hagupit, the Meteorological Department issued a typhoon warning, and the
Marine Department likewise issued a wave warning and a storm surge warning, forecasting the intensity
and possible damage caused by the typhoon and storm surge. They forecasted a 80 to 200 ¢cm storm
surge water for Shanwei Coast to Leizhou, including the Pearl River mouth to Yangjiang coast The
highest water level of coastal tide stations would exceed the local tidal warning level.

The court held that, as a professional freight company, upon seeing the above forecast, even if it
could not foresee the intensity of the actual occurrence of the typhoon, it should be prepared to defend
against the typhoon and always pay attention to the changes of the weather to take effective protective
measures so as to avoid losses in a timely manner. However, the minutes of the meeting provided by
Turbo confirmed that it only held a meeting on typhoon prevention before the typhoon occurred; there
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was no other evidence to prove what measures it took to avoid losses. Turbo claimed that its failure to
take effective protective measures was its inability to foresee the strength of the typhoon and the huge
amount of goods stered at the terminal, which made it impossible to take rescue measures such as
handling or padding within a short period of time. Such a position is an indication that Turbo was
negligent in exercising its legal obligation to properly store the goods at the time of the typhoon and was
subjectively at fault, which also showed that the damage in this case was not inevitable and
insurmountable. Hence, Turbo’s claim that the goods damaged in this case is inevitable and
insurmountable could not be legitimate. Consequently, the appeal reasoned that loss of goods was
caused by force majeure is invalid and will not be supported.
In conclusion, the case of Typhoon Rammasun does not meet the elements of force majeure.

II. Summary

The controversy in this case is whether the case is caused by force majeure.As to the application of
force majeure, the Supreme Court argued from two aspects: “unforeseeable” and “unavoidable and
overcome”. In the discussion of the former, the Supreme Court first identified the typhoon as “the
category of force majeure”. However, the Court held that the damage was not directly caused by the
typhoon, but by the Hagupit and storm surge, which caused the river water to rise, flowing into the
Lianhuashan Passenger Terminal which flooded the container cargo stacked at the bottom of the
terminal. Therefore, “Typhoon Rammasun” did not constitute force majeure.

About the “unavoidable and overcome” in discussion, the court held that as a professional freight
company, upon seeing the weather forecast, even if it cannot foresee the height of the typhoon, it should
be prepared to defend against the typhoon., Again, it must always pay attention to changes-in the
weather, and timely take effective protective measures to avoid losses, but the minutes of the meeting
provided by Turbo confirmed that it only held a meeting on typhoon prevention before it occurred.
There was no other evidence to prove what measures it took to avoid losses. Turbo claimed that its
failure to take effective protective measures was mainly due to its inability to foresee the height of the
typhoon and the huge amount of goods stored at the terminal, which made it impossible to take
emergency measures such as handling or padding within a short period of time. It indicated that Turbo
was negligent in exercising its Jegal obligation to properly store the goods at the time of the typhoon and
was subjectively at fault, which also showed that the damage in this case was not inevitable and
insurmountable. It also shows that the cargo damage in this case was not inevitable and insurmountable.

Case-collectors: REN Yanbing
FU Liqin

Translator: DENG Chifei
Editor (English): Evans Tetteh
Executive editor: YANG Wei
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Guangdong Hongtudi Logistics Co., Ltd. v. Guangdong
Branch of China Pingan Property Insurance Co., Ltd,
Zhanjiang Branch of Haikou Nanqing Container Liner Co.,
Haikou Nanqing Container Liner Co.(jurisdictional objection in
dispute over multimodal transport contract)

Case Brief

I. Case Summery

(I) Basic information

Multimodal Transport Contract Dispute

Case
Case No (2016) Yue MinZhong No. 1527
Appellant (original . .
defendant) Guangdong Hongtudi Logistics Co., Ltd.

Guangdong Branch of China Pingan Property Insurance Co.,

Appellee (original plaintiff ) Ltd, Zhanjiang Branch of Haikou Nanqing Container Lines Co.,
: Haikou Nanging Container Lines Co.

Date of Adjudication June 14,2017

(IT) Facts (mainly because of typhoon)

On May 8, 2014, Guangdong Hongtudi Logistics Co., Ltd. signed a contract of carriage with -
Beijing Xinwei Telecom Technology Inc., with “Jinglun 9” as the named shipping vessel.

On July. 16, the website of the National Marine Environmental Forecasting Center published a
report titled Typhoon Rammasunis rapidly approaching, the middle of the South China Sea will appear
strong waves. The report said the National Marine Environmental Forecasting Center issued an orange
alert at 8:00 am on the 16th. On the same day, Typhoon Rammasun entered the South China Sea and
forced its way to the coast of Hainan was published. According to the report, the National Marine
Environmental Forecasting Center issued an orange wave alert at 16:00 on the [6th, stating that being
affected by Rammasun, there will be 7 to 10 meters of rough waves in the middle of the South China
Sea during the night of July 16 to the daytime of July 17. Coastal waters in Guangdong and Eastern
Hainan would be affected by2 to 3 meters of moderate to huge waves. The report further alerted: Pay
attention to prevent secondary disasters caused by storm surge.

On July 17, a report titled Thunder god’s wrath caused raging waves in the South China Sea said
that the National Marine Environmental Forecasting Center continued to issue an orange sea wave
warning on the morning of the 17th. Affected by Rammasun, 7 to 11 meters of rough waves would
appear at the north-central South China Sea during July 17 noon to 18 noon. Big waves of 3 to 5 meters
will appear in the coastal waters of western Guangdong and eastern Hainan. A blue alert was also
issued for west of Pearl River Delta, Guangdong, as well as the eastern coast of Leizhou Peninsula and
the northeastern coast of Hainan Island. On July 18, a report titled State Oceanic Administration has
deployed storm surge and wave disaster prevention work for Typhoon Rammasunwas posted on the
State Oceanic Administration website, in which the National Marine Environmental Forecasting Center
raised the wave warning level to red at 14:00 on the 17th, and also raised the storm surge warning level
to orange.

On July 15, Zhanjiang Branch of Haikou Nanging Container Lines Co. shipped the two containers
in question to Haikou Port for transshipment.

On July 20, Haikou Port Container Terminal Co. Ltd issued a certificate letter to Zhanjiang Branch
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of Haikou Nanqing Container Lines Co. stating that the company had 243 natural containers (178 small
containers and 65 large containers) at the bottom of the port, and due to the impact of the mega typhoon,
there were different degrees of water accumulation on the ground of the yard (rainwater and seawater),
and there might be loss of goods in the containers.

The two containers in question were included in the list of affected containers attached by Haikou
Port Container Terminal Co. Ltd.

On August 4, the two containers involved in the case arrived at their destination in Jiading District,
Shanghai, where the contents were found to have been damaged by water
Beijing Xinwei Telecom Technology Inc. reported to China Pingan Property Insurance Co., Ltd
immediately.

IL. Issue
Should Guangdong Hongtudi Logistics Co., Ltd be responsible for the loss of the goods involved?
III. Rationale & Holding

Guangdong Hongtudi Logistics Co., Ltd claimed the water in the container was caused by Typhoon
Rammasun and was force majeure.

When claiming exemption for force majeure, the carrier is required to prove that the damage was
caused by objective circumstances that could not have been foreseen, avoided or overcome, that is,
damage cannot be avoided even though the carrier has taken reasonable, prudent and diligent care of the
goods. Where the goods in question have been delivered to another person for actual carriage or
safekeeping, the carrier shall also prove that its trustee’s duty of care cannot prevent the damage from
occurring and cannot use its own inability to act as a defense.

Since the Meteorological Department has issued the typhoon forecast on July 14, 2014, the
Guangdong Hongtudi Logistics Co., Ltd as the carrier should have anticipated the typhoon weather and
taken active measures o -avoid the damage. But there is no evidence that Guangdeng Hongtudi
Logistics Co., Ltd have taken any precautions in response to the typhoon. In this case, the Guangdong
Hongtudi Loglstlcs Co., Ltd only proved that typhoon weather occurred during the transportation of the
goods involved, but did not provide evidence that it or its trustee had actively managed the goods but
could not avoid the damage. The court therefore did not support its claim to invoke the force majeure.

The Guangdong Hongtudi Logistics Co., Ltd also claimed that the damage was caused by the
shipper’s fault. While the goods were being stored at the Xiuying Terminal in Haikou, the Guangdong
Hongtudi Logistics Co., Ltd had informed Beijing Xinwei Telecom Technology Inc. of the possible
flooding of the goods. But the company did not open the case of container inspection or take rescue
measures, resulting in further damage to the goods, so the company is at fault. In response, the court
held that the damage in this case was caused by the carrier’s failure to exercise reasonable control over
the goods and the fact that the goods were wet. The Guangdong Hongtudi Logistics Co., Ltd, as the
carrier, did not take active measures to rescue the goods after receiving the notice of possible damage
and requested a prestigious company to open the case for inspection. Therefore, this cldim has no basis
and cannot be established.

IV. Summary

At issue in this case is whether the typhoon could have constituted a force majeure, thereby
exempting the parties from liability.

The court mainly argued that the Guangdong Hongtudi Logistics Co., Ltd as the carrier did not
take relevant precautions against the arrival of the typhoon weather. The carrier should prove that the
duty of care had been exercised but that harm could not be avoided, rather than relying on its own
inability to-raise defences.

The Guangdong Hongtudi Logistics Co., Ltd cannot prove that it or its trustee has actively
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managed the goods, but still cannot avoid the damage, so it cannot constitute the “cannot avoid, cannot
overcome” condition in the force majeure, and therefore cannot be exempted from liability.

Case-collectors: REN Yanbing
FU Liqin

Translator; CHEN Ze

Editor (English): Evans Tetteh
Executive editor: YANG Wei
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Beijing Branch of PICC Property and Casualty Company
Limited v. First Branch of Zhanjiang Port (Group) Co., Limited,
Zhanjiang Port (Group) Co., Limited (dispute over port

operation)
Case Brief
I. Case Information
(I) Basic information
Case Port operation contract dispute
Case No. (2018) Yue 72 Min Chu No. 89
Plaintiff Bc?ljlpg Branch of PICC Property and Casualty Company
Limited
Defendant First Branch of Zhanjiang Port (Group) Co., Limited, ,

Zhanjiang Port (Group) Co., Limited

Date of Adjudication July 11,2018

(Ii) Facts (mainly because of typhoon)

Under the influence of Typhoon Kalmaegi, the cargo port operation contract signed by China Oil
and Foodstuffs Corporation and Zhanjiang Port (Group) Co., Limited suffered cargo loss. Beijing
Branch of PICC Property and Casualty Company Limited, as the insurer of the carriage of goods by sea
in this case, has obtained the right of subrogation on the basis of the payment of the insurance indemnity
for the loss of the goods made to the insured China Oil and Foodstuffs Corporation after the insurance
accident of the goods occurred, in turn, it has the right to claim compensation from the person
responsible for the loss of the goods within the scope of insurance compensation. The court debated the
validity of the exemption clause in the Port Operation Agreement for the goods proposed by the
plaintiff.

11, Issue

The validity of the exclusion clause in the cargo port operation agreement.

I11. Rationale & Holding

According to the facts ascertained, the goods in this case were dampened by the typhoon.
According to the cargo port operation agreement, if the cargo is damaged by typhoon or storm in
Zhanjiang port area, A Zhanjiang port company can be exempted from liability. For the determination of
malicious collusion, it is necessary to analyze whether the two parties of the contract have subjective
malice, and analyze the specific circumstances of the conclusion of the contract, the content of the
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contract and the performance of the contract, to make a comprehensive judgment. According to the
provisions of the insurance policy, after the occurrence of the insured accident, the plaintiff shall bear
the liability of insurance to the insured China Oil and Foodstuffs Corporation to protect the legitimate
interests of China Oil and Foodstuffs Corporation. China Oil and Foodstuffs Corporation and Zhanjiang
Port (Group) Co., Limited entered into typhoon exemption clauses after the cargo was wet, but neither
party intended to obtain illegal benefits. China Oil and Foodstuffs Corporation’s losses should have
been compensated and did not harm the plaintiff’s interests.

The evidence in this case is insufficient to prove that China Oil and Foodstuffs Corporation and
Zhanjiang Port (Group) Co., Limited have the objective of obtaining illegal benefits subjectively. The
plaintiff will not pay the insurance indemnity to China Oil and Foodstuffs Corporation until the typhoon
exemption clause is concluded. The plaintiff could have refused to pay the insurance indemnity if he
had considered the typhoon exemption clause to be detrimental to his interests. Therefore, the plaintiff’s
claim that China Oil and Foodstuffs Corporation and Zhanjiang Port (Group) Co., Limited intentionally
colluded with each other to damage the plaintiff’s legitimate interests is not supported by insufficient
basis. The plaintiffs also claim that the two defendants were grossly negligent in the loss of the goods.
For the goods stored by China Oil and Foodstuffs Corporation in the warehouse of a branch in
Zhanjiang Port, the two defendants are responsible for proper safekeeping.

Zhanjiang Port (Group) Co., Limited informed China Oil and Foodstuffs Corporation of the
typhoon information two days before the cargo damage caused by the typhoon and started the typhoon
prevention plan according to the established procedures. The records and photos of the typhoon
protection work show that Zhanjiang Port (Group) Co., Limited reinforced the gate of No. 18 warehouse
by sealing the door and pilin sand bags. It can be seen that Zhanjiang Port (Group) Co., Limited did not
abandon the safety of the goods, but took necessary and prudent precautionary measures for the
warehouse before the typhoon to avoid the damage to goods. Therefore, the plaintiff’s claim that the two
defendants have acted in gross negligence leading to the loss of the goods, is not sufficiently supported
and lacks basis.

IV. Summary

In this case, the disclaimer clause in the cargo port operation agreement does not mean that China
0il and Foodstuffs Corporation and Zhanjiang Port (Group) Co., Limited signed in malicious collusion
to damage the plaintiff’s interests. The two defendants have no gross negligence for the loss of goods in
this case. The disclaimer clause is valid, so Zhanjiang Port (Group) Co., Limited shall not be liable for
the loss.

Since the existing evidence in this case cannot prove that the disclaimer clause in the cargo port
operation agreement is invalid, Zhanjiang Port (Group) Co., Limited shall not be liable for the damage
of the goods claimed by the plaintiff. The plaintiff’s claim for the two defendants to bear the liability for
compensation could not be supported, so the court no longer examined the issues including whether the
loss of the goods in this case was caused by force majeure, the determination of the amount of the loss
of the goods, and whether the loss of China Oil and Foodstuffs Corporation was appropriate.

Case-collectors: REN Yanbing
YAO Xu

Translator: CHEN Ze

Editor (English): Evans Tetteh
Executive editor: YANG Wei
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Maritime Cargo Contract Dispute Case Brief: Yangjiang
Meimou Knife Industry Co. v. Shanghai Xinmou Logistics Co.,
Ltd.

I. Case Information
1. Background Information

Causes for action: Disputes over contracts of carriage of goods by sea involving foreign parties
Case Number: (2009)) A1 FE 537 5
Defendants: Yangjiang Meimou Knife Industry Co.

Shanghai Xinmou Logistics Co., Dongmou International Freight Forwarding
Trial Defendants: (Shenzhen) Co., Ltd. Guangzhou Branch, Guangzhou Free Trade Zone Wei
Mou International Trade Co.

Time of First Trial: December 12, 2009

2. Case Facts (The Typhoon)

Under the influence of typhoon Hagupit and storm surge, Yangjiang Magnesium Cutlery Industrial
Co., Ltd. incurred losses. This case discusses whether this loss can invoke “force majeure” to reduce or
exclude liability defense.

I1. Disputie Focus
Whether force majeure applies in this case and exchudes liability.

IIL. Court’s View

The court held that the damage to the goods was caused by the storm surge that resulted from the
strong typhoon Hagupit, which led to flooding of the warehouse of Wei Mou Logistics Company. Since
the occurrence of the damage was predictable and avoidable, the evidence provided by Xinmou was not
sufficient to prove that there was a relationship between Typhoon Hagupit and the damage. Therefore,
the damage could not belong to the items of Article 51 of the Maritime Code of the People'’s Republic of
China. Xinmou, WeiMou Trading Company and WeiMou Logistics Company claimed that the damage
was caused by force majeure, which was not supported by the facts.

The court held that Xinmou and WeiMou logistics companies should have higher sense of
foreseeability. About the impact of the Hagupit on Guangzhou, the news media and meteorclogical
departments forecasted the impacts that the typhoon might cause to the companies. As professional
storage and logistics companies, Xinmou and WeiMou should have more professional foresight and
taken the appropriate measures. Accordingly, Xismou did not fulfill the obligation under Article 48 of
the Maritime Code of the People's Republic of China that “The carrier shall properly and carefully load,
handle, stow, carry, keep, care for and discharge the goods carried”.

IV. Summary :

In addition to the legal relationship between the plaintiff and the defendants, dispute in this case is
whether the Hagupit and its storm surge constitute force majeure or not.

Since the damage was foreseeable and avoidable, the defendant could have taken the necessary
measures to avoid and reduce them. But they failed to fulfill the corresponding obligations, which
resulted in the damage.
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Source Text Target Text Source

p ; Maritime Code of the
1 01 [ ;
(hEARFNES People’s Republic of | http://blog.sina.com.cn/s/blog_60dd02210101q8tq.htm!
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Case-collectors: REN Yanbing
YAO Xu

Translator: DENG Chifei
Editor (English): Evans Tetteh
Executive editor: YANG Wei
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Contract Dispute Appeal: Case Summary

China Pacific Property & Casualty Insurance Company
Limited Zhuhai Central Branch Company V. Haikou Port
Container Terminal Company Limited Port Cargo Custody

I. Case Information
1. Background Information

Causes for action: Port Cargo Custody Contract Dispute
Case Number: OINEKE 142 5
) China Pacific Property and Casualty Insurance Company Limited
Defendants: Zhuhai Central Branch
Plaintiff: Haikou Port Container Terminal Co.
Time of First Tri May 19, 2017

2. Case Facts (The Typhoon)

Under the influence of typhoon Rammasun, the cargo of Haima Company was lost in Haikou Port
Container Terminal Co. (hereinafter as the Haikou Port Container).As the insurer, China Pacific
Property Insurance Co., Ltd. Zhuhai Central Branch (Zhuhai Branch) signed an insurance claim
agreement with Haima Company and paid for the loss of goods.

IL. Dispute Focus : ,
A. whether the subject qualification of Haikou Container Company is appropriate;
B. whether force majeure should be applied as the exemption of Haikou Container Company;
C. whether the Haikou Container Company is at fault.

IT1. Court’s View
(A) Is Haikou Container Company qualified for the subject?

The court held that, regarding the goods belonging to Haima Company stored in the Haikou
Container Company port yard, a de facto contractual relationship of port cargo custody existed between
Haima Company and Haikou Container Company. After the loss of the container and cargo in the port
due to the typhoon, Zhuhai Branch paid the insurance compensation to the insured, Haima Company,
and obtained the relevant rights and interests. Therefore, Zhuhai Branch has the right to claim the
subrogation to Haikou Container Company for the loss involved in the case, so Haikou Container
Company as the defendant’s subject is suitable.

(B) Whether force majeuie should be applied as a cause of exclusion of Haikou Coatainer
Company.

The court held that; first of all, the height of the typhoon far exceeded the forecasted, and one of
the factors that caused the seawater to back up was the storm surge brought by the high wind. In
addition, the interval .between the forecast and the typhoon landing was extremely short.Neither the
power of the typhoon nor the tidal height under and the disastrous consequences of the seawater backup
could be foreseen. Secondly, the container yard drainage facilities of Haikou Container Company
conformed to the national construction standards, but the tidal height caused by typhoon Rammasun had
actually exceeded the top elevation of the front of the company’s container yard terminal, and the
intensive precipitation caused inevitable and insurmountable damage to the goods in the yard.

(C) The question of whether the Haikou container company is at fault.
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The court believes that Haikou Container Company as a professional port operator must be
experienced in stack containers and typhoon-prevention measures and water flooding. Haikou Container
Company held an emergency meeting for the typhoon deployment that the container in the yard
according to the heavy box and empty box classification stacked tied.Heavy boxes laid flat to ensure
that the port drainage, based on its professional judgment of the typhoon operations, to be prudent
enough to keep the goods. There is no poor storage and fault of the situation.

IV. Summary

The focus of the controversy in this case is the subject qualification of Haikou Container Company
“force majeure” can be used as the exemption of Haikou Container Company, whether there is fault in
Haikou Container Company.

On the question of whether the subject qualification of Haikou Container Company is appropriate,
the court held that Zhuhai Branch Company has the right to claim subrogation to the Haikou Container
Company for the loss involved. Thus, the subject of Haikou Container Company as the defendant is
eligible.

Regarding “force majeure”, the court argued from two aspects, “unforeseeable” and “unavoidable”.
In the aspect of “unforeseeable”, the court explained the height of typhoon and the short interval
between the forecast time and the time of the typhoon’s landing from the Rammasun. The typhoon’s
huge damage to goods could not have been foreseen. In the discussion of “unavoidable and
insurmountable”, the court held that the tidal height caused by Typhoon Rammasun had actually
exceeded the top elevation of the front of the company’s container yard terminal, and the intensive
precipitation brought by the typhoon led to inevitable damage to the goods in the yard due to flooding,
and cannot be overcome.

On the question of whether the Haikou container company is at fault, the court held that, before the
typhoon landed, Haikou Container Company had carried out corresponding measures to prevent the
typhoon, fulfilling its duty to keep the goods with good care. Hence, Haikou Container Company is not
at fault for improper storage. ’ ’

Case-collectors: REN Yanbing
BAI Yan

Translator: DENG Chifei
Editor (English): Evans Tetteh
Executive editor: YANG Wei
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Case of Dispute over a Contract for the Custody of Cargoes at
the Port between Quanzhou Branch of People’s Insurance
Company of China Limited and Haikou Port Container
Terminal Company Limited

Case Summary

I. Case Information
(1) Basic information

Cause: Dispute over Port Cargo Custody Contract
Case Number; No.3252 [2017] Petition, Civil Division, SPC
Plaintiff: Quanzhou Branch of the PICC

Defendant: Haikou Port Container Terminal Co., Ltd.
Judgment Time: September 20, 2017

(2) Case facts (mainly due to typhoon factors)

Under the influence of Typhoon “Rammasun”, the goods of Quanzhou Branch of People’s
Ihsurance Company of China Limited (hereinafter referred to as PICC) kept in Haikou Port Container
Terminal Company, Limited (hereinafter referred to as the Haikou Company) suffered losses. This case
discusses whether “force majeure” can be invoked for liability reduction or exemption defense.

II. Controversial Focus

(1) Whether the Typhoon Rammasun involved in the case is “force majeure”.

(2) Whether the Haikou Company has fulfilled its obligation of prudent. cargo management and
whether it should compensate for some economic losses.

ITI. The Supreme People’s Court’s Opinion
(1) Whether the Typhoon Rammasun involved in the case is “force majeure”

The Supreme People’s Court (hereinafter referred to as the Court) believed that “force majeure” is
usually unpredictable based on the current technical level and ordinary People’s cognition. For typhoons,
it is currently impossible to accurately and timely predict the exact time, location, duration, and scope of
their occurrence.

1. Unpredictable:

The foreseeable scope includes the occurrence of objective circumstances and the extent of its
impact, and the damage in this case is precisely caused by the unpredlctable scope and extent of the
impact of the typhoon.

The Court held that Typhoon “Rammasun” directly caused the superposition of astronomical tide
and storm surge, and the subsequent seawater intrusion was the direct cause of the damage in this case.
Before the typhoon “Rammasun” occurred, the news media in Hainan Province and its City, Haikou,
predicted the landing time and maximum wind force of the typhoon, but the Court believed that this was
not an accurate reflection of the actual situation, and as the most direct cause of the loss of goods,
seawater intrusion was not reflected in the forecast.

2, Unavoidable and insurmountable.
The tide level in Haikou city was as high as 3.83 meters, and it was inevitable that the container
yard of the Haikou Company at the terminal would be flooded under the situation of waterlogging in a
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large area of Haikou city. At the same time, the applicant proposed that if the number of layers of goods
was increased to five layers, it would reduce the loss of goods by 40%, but there is no evidence to prove
that by increasing the height of the layer and reducing the amount of containers on the bottom layer, the
loss caused by the typhoon could be reduced. The Court held that it was unrealistic for the applicant to
ask the Haikou Company to transfer heavy containers to a safer place, considering the limited time
against the fact that the whole city was flooded.

In this case, the storage yard of the Haikou Company has a plane structure with an area of 280,000
m2. It is unrealistic to adopt waterproof measures such as stacking sandbags. Even if the above
measures are taken, seawater can still flood into the container storage yard through drainage pipelines
and canals in the city. Therefore, the backward flow of seawater caused by the typhoon in this case is
unavoidable and insurmountable.

Before the occurrence of the typhoon in this case, the Haikou Company promptly notified the
owner and shipping company to pick up the cargo to reduce losses. At the same time, it also believed an
emergency meeting was held to clarify that the typhoon prevention plan should be tiled in the heavy
container area, and the number of the layers should not exceed three. The containers are stacked and
lashed according to heavy and empty containers. Anti-typhoon focuses on wind protection, and this plan
is in line with the usual practice of port operators for air defense and typhoon resistance.

To sum up, the typhoon “Rammasun” involved in the case meets the constitutive requirements of
force majeure. '

(2) Whether the Haikou Company has fulfilled its obligation of prudent cargo management and
whether it should compensate for some economic losses.

On the premise that Typhoon “Rammasun” has constituted force majeure, it should be examined
whether the resulting damage is expanded due to the fault of the Haikou Company besides the force
majeure factor.

The Court held that the Haikou Company had taken substantive measures such as moving
containers, stacking and binding them, urging shippers to carry the goods out of the port, and its
drainage facilities met the national construction standards.

To sum up, it can be concluded that the Haikou Company has fulfilled its reasonable cargo
management obligations. ‘

IV. Summary

The focus of the dispute in this case is whether the typhoon is force majeure, and the identification
of the Haikou Company’s cargo management obligations.

The Court demonstrated “force majeure” from two aspects: “unforeseeable”, “inevitable and
insurmountable”.

In the discussion of “unforeseeable”, the SPC first explained the scope of foresight and included
“degree of influence” as the scope of foresight in the identification of force majeure. In addition, the
Court believed that the media report of seawater intrusion, which directly caused the loss, was not
foreseeable, so Typhoon “Rammasun” is force majeure.

In the discussion of the “inevitable and insurmountable” argument, the Court first rejected the
applicant’s two claims of “increasing the number of layers of goods to five will reduce the loss of goods
by 40%” and “requiring the respondent to transfer the heavy containers to a safer place”. The reason is
that the applicant cannot prove that the plan to reduce the number of bottom boxes by increasing the
floor height can reduce the losses caused by typhoons. Moreover, the transfer plan is unrealistic when
time is short and the whole city is flooded.

At the same time, the Court held that the respondent had “substantial actions”, which is, taking the
containers, stacking and binding them, and urging the shippers to carry the goods out of the port.
Meanwhile, the Haikou Company has fulfilled its reasonable obligation to manage goods by confirming
that the drainage facilities of the container yard meet the national construction standards.
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Appeal Case of Dispute over a Custody Contract between ZOJE
Sewing Machine Company Limited and Yuanya Warehousing
Co., Ltd. in Ningbo Economic and Technical Development Zone

Case Summary

I. Case Information
(1) Basic information
Cause: Dispute over a Custody Contract
No.142 [2006] the Third Civil Tribunal of the Higher
People’s Court of Zhejiang Province
Plaintiff: ZOJE Sewing Machine Company Limited
Yuanya Warehousing Co., Ltd. in Ningbo Economic and
Technical Development Zone
Judgment Time: August 18, 2006

Case Number:

Defendant:

(2) Case facts (mainly due to typhoon factors)

Under the influence of Typhoon “Matsa”, the goods kept by ZOJE Sewing Machine Co., Ltd. in
Yuanya Warehousing Co:, Ltd. (hereinafter referred to as the ZOJE Company) in Ningbo Economic and
Technical Development Zone (hereinafter referred to as the Yuanya Company) suffered losses.

IL. Focus of Dispute

(1) Whether the loss of cargoes caused by severe weather such as typhoens is an event of force
majeure for the performance of the contract,

(2) How to ascertain the compensation iiabilities for the enlarged loss 0f goods caused by failure to
take mitigation measures after the occurrence of force majeure.

I1L. Opinions of the Higher People’s Court of Zhejiang Province
(1) Whether the loss of cargo caused by severe weather such as typhoon is an event of force
majeure for the performance of the contract.

The Higher People’s Court of Zhejiang Province (hereinafter referred as to the Court) held that the
damage to the cargo of the ZOJE Company involved in the case was caused by Typhoon Matsa.
Regarding the impact of the Typhoon on Ningbo, although the news media had made series of forecasts,
the actual intensity had exceeded what was forecasted. The preliminary forecast of Typhoon “Matsa”
does not mean that the plaintiff has realistic predictability that Typhoon “Matsa” will bring disastrous
consequences to Beilun District, and even ZOJE’s stored goods. [n addition, the Yuanya Company has
adopted anti-typhoon measures such as sandbags to block water in the warehouse, but failed to prevent
the warehouse from flooding. Therefore, the damage caused by the typhoon to the warehoused goods of
the ZOJE Company is an event of force majeure that cannot be foreseen, avoided and overcome by the
plaintiff.

(2) How to ascertain the compensation liabilities for the enlarged loss of goods caused by failure to
take mitigation measures after the occurrence of force majeure.

The Court held that after the typhoon disaster, both parties did not take any mitigation measures,
increasing the losses caused by allowing the goods to remain in storage. Therefore both parties were at
fault and should bear the loss equally.

IV. Summary
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The dispute areas of focus in this case are, firstly, whether the loss of cargo caused by severe
weather such as typhoon is an event of force majeure for the performance of the contract. Secondly. how
to ascertain the compensation liabilities for the enlarged loss of goods caused by failure to take
mitigation measures after the occurrence of force majeure.

The Court demonstrated “force majeure” from two aspects: “unforeseeable”, “inevitable and
insurmountable”.

In the “unforeseeable” argument, the Court held that the actual intensity of Typhoon Matsa had
exceeded the expectations, and the preliminary forecast of the typhoon did not mean that the parties had
realistic predictability that the Typhoon would bring disastrous consequences to Beilun District and
even the ZOJE Company’s stored goods. Therefore, the losses caused by the typhoon could not be
foreseen by the Yuanya Company.

In the “unavoidable and insurmountable”argument, according to the Court, since the actual
intensity of the typhoon has exceeded expectations, although the Yuanya Company has taken
anti-typhoon measures such as sandbags to block water in its warehouses, fulfilled its duty to resist the
typhoon with sufficient caution for the goods in its custody, it still could not prevent the full flooding of
the warehouse. Therefore, the losses caused by the typhoon cannot be avoided and overcome by the
Yuanya Company.

As for the compensation liabilities for the enlarged loss of goods caused by failure to take any
mitigation measure after the occurrence of force majeure, the Court judged that after the typhoon
disaster, both parties did not take any mitigation measure, hence, the losses caused by allowing the
goods to remain in storage had increased. Therefore both parties were at fault and should bear the loss
equally. :

Case-collectors: REN Yanbing
BAI Yan

Translator: YUE Shan

Editor (English): Evans Tetteh
Executive editor: YANG Wei
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Case of Dispute over a Waterway Cargo Transport Contract
between Taiping Shipping Company Limited in Taizhou City
and Zhangjiagang Branch of Ping An Property & Casualty
Insurance Company of China, Ltd.

Case Summary

I. Case Information
(1) Basic information

Cause: Dispute over a Waterway Cargo Transport Contract
Case Number: No.448 [2011] Petition, Civil Division, SPC
Retrial Applicant: &M TR E A R A A
Retrial Respondent: HH [ P 2 T P ORI AR AR 7 PR A B TR X A ]
Judgment Time: March 22,2021

(2) Case facts (mainly due to typhoon factors)

The Court of Second Instance judged that the vessel “Taipingshan No.5” anchored in Damaiyu Port
to take shelter knowing Typhoon “Sepat” was about to land.

The typhoon landed on August 19 and some seawater entered the cabin.

After re-sailing on August 20th, it encountered southeast wind, with strong waves and more
seawater entering the cabin. The wind and waves blew open the tarpaulin on the front hatch cover, and
seawater entered the ;ap between the front hatch cover and the front hatch body. When the crew found
out, they went to cover the tarpaulin again, because the wind and waves were too strong, the tarpaulin
was blown open again. Seawater soaks into the cabin between the tarpaulin being blown open and the
tarpaulin being re-covered.

On August 29, when opening the front cabin for unloading after arriving at Wukuang Wharf in
Guangzhou, it was found that the surface of the rebar and seawater had corroded about 10cm deep on
the bilge.

IL. Dispute Focus

Issues concerning the qualifications of the litigation subject, the determination of losses and the
assumption of liabilities of Zhangjiagang Branch of Ping An Property & Casualty Insurance Company
of China, Ltd..

IIL. Opinions of the Courts

The Court of Second Instance: Although the carrier ship encountered a typhoon in transit, it was
predicted before the typhoon landed, and Taiping Shipping Company Limited in Taizhou City
(hereinafter referred to as the Taiping Company) should make corresponding preparaiions. During
transportation, the tarpaulin was blown open and seawater entered the cabin due to the poor binding of
the tarpaulin, and the personnel on board did not find water in the cabin until unloading, resulting in
corrosion of the steel involved. There is no necessary causal relationship between the occurrence of
cargo damage in this case and the typhoon. The Taiping Company’s claim that the damage to the goods
in this case can be exempted due to force majeure is not based on sufficient evidence and will not be
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supported.

The Supreme People’s Court (hereinafter referred to as the SPC): Although the carrier ship
encountered a typhoon during transportation, it was predicted before the typhoon landed, and Taiping
Company should make corresponding preparations. Seawater entered the cabin because the tarpaulin
was not tightly tied and blown away. At the same time, the crew did not check the water inflow in the
cabin in time to drain it immediately. Instead, after the typhoon landed on August 19, 2007, it was not
until August 29 when the ship was unloaded at the dock that water inflow and steel corrosion were
found in the cabin and then drained.

As far as the damage in this case is concerned, the Taiping Company has obviously faulted in
managing the goods; typhoon does not belong to the “unforeseeable, unavoidable and insurmountable
objective situation” stipulated in Article 153 of the General Principles of the Civil Law of the People’s
Republic of China, that is, it is not force majeure. In accordance with the provisions of Article 311 of the
Contract Law of the People’s Republic of China, the Court of First Instance ruled that the Taiping
Company should bear the liability for compensation for damage to the goods. The factual and legal
basis was sufficient and the Court upheld it. The Taiping Company claimed exemption on the grounds
that the corrosion of goods was caused by force majeure. There was no factual or legal basis and the
Court did not support it.

IV. Summary

The SPC held that the water inflow in the cabin caused by typhoon in this case was not an event of
force majeure, and could not claim exemption or reduction of liability according to force majeure. The
reasons are as follows:

First of all, there is a forecast before the typhoo: lands, and the Taiping Company should make
corresponding preparations.

Secondly, the fact that “the' tarpaulin is not tied firmly” and “the crew failed to check the watcr
inflow in the cabin in time and drain the water immediately” constitutes obvious fault in cargo
management, which cannot be allowed exemption by force majeure.

Generally speaking, the SPC is actually demonstrating that the water inflow in the cabin caused by
the typhoon was not force majeure. First of all, regarding the aspect of being unforeseeable; There are
some relevant forecast about the typhoon, so it should be foreseen. Secondly, for the aspect of being
unavoidable and insurmountable. The SPC decided that the water inflow in the cabin was the Taiping
Company’s obvious fault in managing the goods, a situation that should have been avoided but was not
due to their fault, hence, did not constitute an element of force majeure.

To sum up, the typhoon in this case is not force majeure, and the Taiping Company cannot reduce
or exempt from liability.

Case-collectors: REN Yanbing
HAN Shuyue

Translator;: YUE Shan
Editor (English): Evans Tetteh
Executive editor: YANG Wei
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Case of Dispute over Waterway Cargo Transport Contract
between Beijing Kangli Stone Co., Ltd., Xiamen, Zhongyuan
International Freighting Co., Ltd., and Quanzhou Branch of

Xiamen Zhongyuan International Freighting Co., Ltd

Case Briefing
L.Case Information
A. Basic Information
Cause of Action: Dispute over A Multimodal Transport Contract
Case Number: No. 577 [2014], Civil Petition
Retrial Petitioner: Beijing Kangli Stone Co., Ltd..

Xiamen Zhongyuan International Freighting Co., Ltd.,
Quanzhou Branch of Xiamen Zhongyuan International Freighting
Co., Ltd., Quanzhou Zhongyang Freight Forwarding Agency Co.,
Ltd..

Respondents:

Judgment Time: 2014.06.27

B. Case Facts (Typhoon is the main factor)

The cargoes involved in the case were picked up by Beijing Kangli Stone Co., Ltd. (hereinafter
referred to as “Kangli Company™) at the factory, and Quanzhou Zhongyang Freight Forwarding Agency
Co., Ltd. (hereinafter referred to as “Quanzhou Branch”) entrusted Shishi Zhonglian Transport Co., Ltd.
(hereinafter referred to as “Zhonglian Company”) to tow the empty boxes to the factory and the heavy
boxes to Shihu Port, Quanzhou. The waterway was to be shipped to Tianjin Port by Shanghai
PAN-ASIA Shipping Co.,Ltd. (hereinafter referred to as “Pan-Asia Company”).The Tianjin Port Agent
of Quanzhou Branch entrusted Tianjin Yinghui Freight Forwarding Co., Ltd (hereinafter referred to as
“Yinghui Company”) to pick up the cases at the Tianjin Port and deliver them to the factory of Kangli
Company.

Pan-Asia Company was hit by bad weather, typhoon Tembin and Blaven, during the shipment
damaging the cargoes. According to the log records, the sea condition was fresh breeze and moderate
- sea when the ship involved set sail, and the direction of typhoon Tembin at that time was opposite to the
ship’s course. At 17:05 on August 26, the ship involved cast anchor on the west side of Yushan Island to
avoid another typhoon Blaven under strong breeze and rough sea. At 22:00 on August 27, the ship lifted
anchor and set sail.

I1. Dispute Focus

Whether the damage to the involved cargoes was caused by the typhoon.

III. The Court’s Opinion
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According to the log records, the sea condition was fresh breeze and moderate sea when the ship
involved set sail, and the direction of typhoon Tembin at that time was opposite to the ship’s course. At
17:05 on August 26, the ship involved cast anchor on the west side of Yushan Island to avoid another
typhoon Blaven under strong breeze and rough sea. At 22:00 on August 27, the ship lifted anchor and
set sail.

Combined with the log analysis, the identification that the ship suffered from bad weather caused
the damage in the inspection report lacks factual basis.It is not justified for the court of second instance
not to adopt it. At the same time, the court held that the surveyor stated both in the survey report and in
the first instance court that, the record stating that the ship suffered from bad weather was based on the
introduction of Kangli Company and Pan-Asia Company, as the surveyor did not actually check the ship
log. Both survey reports were analysis and speculation, and the cause of the accident was not clearly
determined.

The court also found that Kangli Company raised an objection about the log without providing
evidence to the contrary.Kangli Company claimed that the court of second instance had wrongly
identified the causes of the damage to the involved cargoes in the case and lacked sufficient factual
and legal basis.

IV. Summary

In this case, the court determined that the main reason for the damage to the cargoes to have been
caused by the typhoon lacks factual basis. Therefore, the court did not accept the analysis of damage
caused by bad weather on the ship in the provided inspection report.

In this case, it is impossible to prove whether the damage is caused by the shift of shelves because
of typhoon or by the improper performance of the carrier’s cargo responsibility, which resulted in the
absence of anti-shock measures, certain gaps between the goods, and binding and fasteniing. The court
did not adopt the inspection analysis report because the surveyor did not actually check the log, which
were all analysis and speculation, and the cause of the accident was not clearly determined. Therefore,
. information only according to the ship log was not sufficient evidence, as a result of which the court
didn’t identify the ship to have suffered damage due to the bad weather.

Case-collectors: REN Yanbing
HAN Shuyue

Translator: BAI Xue

Editor (English): Evans Tetteh
Executive editor: YANG Wei
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Typhoon Rammasun - Summary of Contract Disputes Case
about Zhanjiang Hongtudi Logistics Co., Ltd. and China
Ping’an Property Insurance Co.,Ltd. Guangdong Branch

I. Case Information
A. Basic Information
Cause of Action: Contract disputes
Case Number: No. 3910 [2018], Civil Division, of the Supreme People’s Court

Plaintiffs: China Ping’an Property Insurance Co., Ltd. Guangdong Branch
Zhanjiang Hongtudi Logistics Co., Ltd., Zhanjiang Branch
Defendants: Nanqging Container Lines Co., Ltd. and Haikou Nantsing

Container Lines Co., Ltd.
Judgment Time: 2018.10.16

B. Case Facts (Typhoon is the main factor)

Zhanjiang Hongtudi Logistics Co., Ltd.(hereinafter referred to as “Hongtudi Company”) and
Guangdong Xinwei Domestic Industry Group Co.,Ltd. (hereinafter referred to as “Xinwei Company”)
have signed a transport contract, -which stipulates that Hongtudi Company shall be responsible for
transporting the cargoes involved from Baoman Wharf, Zhanjiangto No. 2369, Xinghua Road, Jiading
District, Shanghai. Hongtudi Company and Xinwei Company established a multimodal transport
contract relationship. During the transportation, the cargoes involved in the storm surge were damaged,
Hongtudi Company claims not to bear liability.

IL. Dispute Focus :
A. Whether the storm surge in this case is force majeure, and whether Hongtudi Company bears
the relevant burden of proof '

B. Whether the “Assessment Report” involved in the case has enough proof and can be used as
the basis for the conclusion of the case, and whether Hongtudi Company can be exempted from
compensation liability according to the content of “Assessment report”

IIL. The Court’s Opinion

A. Whether the storm surge in this case is force majeure, and whether Hongtudi Company bears
the relevant burden of proof

According to the provisions of Article 311 of the Contract Law of the People’s Republic of China,
the carrier is liable in case of damage te or loss of the cargoes in the course of carriage, and further
provided that it is not liable for damages if it proves that such damage to or loss of the cargoes is caused
by force majeure, the intrinsic characteristics of the cargoes reasonable depletion,or the fault of the
consignor or consignee.The cargoes were damaged during transportation due to the unpredictable,
unavoidable and irsurmountable storm surge.

The National Oceanic Forecast Office had warned of possible secondary disasters caused by storm
surges in advance, and later raised the wave alert to red and the storm surge alert to orange. Before
the accident happened, the Meteorological Department had warned and forecasted the storm surge for
many times. There is no factual basis for Hongtudi Company to claim that the storm surge was
unpredictable, and no evidence that the company did what was necessary to deal with them.

To sum up, Hongtudi Company shall provide evidence to prove whether the storm surge involved
is force majeure.
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B. Whether the “Assessment Report” of the case has enough proof and can be used as the basis for
the conclusion of the case, and whether Hongtudi Company can be exempted from compensation
liability according to the content of “Assessment Report”

According to Article 64 of the Provisions of Supreme People’s Court on Evidence in Civil
Procedures, the judges shall verify the evidences according to the legal procedures all-roundly and
objectively, shall observe the provisions of law, follow the professional ethics of judges, use logic
reasoning and daily life experience to make independent judgments concerning the validity and
forcefulness of the evidences.Shanghai High levels Surveying Co., Ltd. was entrusted by China Ping’an
Property Insurance Co.,Ltd. Guangdong Branch (hereinafter referred to as Ping’an Company) to survey
the damaged goods and form the “Assessment Report”. “Assessment Report” is attached to the appraisal
report, which can prove that the appraisal practitioners have surveyed. Even if there is only one
signature of the insurance valuation practitioner and the insurance valuation practitioner did not register
as required, the survey results and the damage of the goods reflected in the “Assessment Report” still
have certain power of proof for the relevant facts of the case.

The statement in the “Assessment Report” about “this accident is caused by natural disaster, and
there is no third party responsible for affirmative covenant” was the conclusion made by the insurance
assessor, not by that implying that the shipper exempts the carrier from the liability. This did not exempt
Hongtudi Company from the obligation to prove the cause of exoneration of force majeure. Accordingly,
Hongtudi Company claiming to be exempt from liability for compensation, had no legal basis.

To sum up, the “Assessment Report” has certain power of proof and can be used as the basis for
the conclusion of the case. Therefore, Hongtudi Company cannot be exempted from compensation
liability according to the “Assessment Report”.

IV. Summary

In accordance with the provisions of Article 317 of the Contract Law of the People’s Republic of
China, Hongtudi Company is the multi-modal transport operatc: responsible for the whole transport.
According to the provisions of Article 311 of the Contract Law of the People’s Republic of China, the
carrier is liable for damages in case of damage to or loss of the cargoes in the course of carriage,
provided that it is not liable for damages if it proves that such damages to or loss of the cargoes is
caused by force majeure, the intrinsic characteristic of the cargoes, reasonable depletion, or the fault of
the consignor or consignee.

The National Oceanic Forecast Office had warned of possible secondary disasters caused by storm
surges in advance, and later raised the wave alert to red and the storm surge alert to orange. Before the
accident happened, the Meteorological Department had warned and forecasted the storm surge for many
times. There is no factual basis for Hongtudi Company to claim that the storm surge was unpredictable,
and no evidence that the company did what was necessary to deal with them.

Although there are some defects in the “Assessment Report” of the case, its formation conforms to
the legal procedures, so it does not affect the accuracy of the content, and its conclusion cannot exempt
Hongtudi Company from the burden of proof.

Case-collectors: REN Yanbing
GU Renjia

LI Qinglin

Translator: BAI Xue

Editor (English): Evans Tetteh
Executive editor: YANG Wei
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Case of Dispute over A Maritime Freight Forwarding Contract
Between Guangdong Aokete New Material Technology Share
Holding Co., Ltd. V. Guangdong Sinotrans International
Freight Forwarding Co., Ltd., Gold Star Line Limited, and
Guangzhou South China Oceangate Container Terminal Co.,
Ltd.

Case Summary

I. Case Information

A. Basic Information

Cause of Action: Dispute over A Maritime Freight Forwarding Contract

No. 261 [2018], First, Civil Division, 72, of the Guangzhou
Maritime Court, Guangdong

Guangdong Aokete New Material Technology Share Holding

Case Number:

The plaintiff: Co., Ltd,
Guangdong Sinotrans International Freight Forwarding Co.,

Defendants: Ltd., Gold Star Line Limited, Guangzhou South China
: Oceangate Container Terminal Co., Ltd.

Judgment Time: 2019. 05. 07

B. Case Facts(Typhoon is the mair factor) ‘

Guangdong Aokete New Material Technology Share Holding Co., Ltd. (hereinafter referred to as
“Aokete Company” ) and Guangdong Sinotrans International Freight Forwarding Co., Ltd.(hereinafier
referred to as “Sinotrans Comipany) have signed the contract of forwarding agent service for cxport
goods. Party A (Zim Integrated Shipping Services (China) Ltd., Gold Star Line Limited (hereinafter
referred to as Gold Star Company)), Party B (Guangzhou Port Company Limited) and Party C
(Guangzhou South China Oceangate Container Terminal Co., Ltd. (hereinafter referred to as Nansha
Company)) have signed a port operation contract for foreign trade liners. According to the arrangement
of Sinotrans Company, Aokete Company delivered 1,651 cases of electronic lamps to Gold Star
Company from Xiaolan Town, Zhongshan City to Tin Can Island, Nigeria on August 3, 2017. Gold Star
Company deposited the goods in the containerized yard of Nansha Company, and the goods suffered
losses due to typhoon Hato.

II. Dispute Focus
Whether “Hato” typhoon constitutes force majeure in this case.

III. The Court’s Opinicn

According to paragraph 2 of Article 180 of General Provisions of the Civil Law of the People’s
Republic of China, “Force Majeure” means unforeseeable, unavoidable and unconquerable objective
situations. “Unforeseeable” means that it is impossible to predict with the current state of technology
and ordinary People’s understanding.

For typhoons, whilst human beings may predict in advance to some extent by experiment, they
cannot predict the exact time, place, duration, impact range and extent of their occurrence accurately
and timely. Although the Meteorological Department and news media had forecasted the landing time
and wind power of Typhoon Hato before it hit, the multiple eftect of wind, rain, wave and lake brought
by Typhoon Hato and the surpassing of the highest water level in history at several stations in the Pearl
River Estuary were not reflected in the forecast. The damage in this case was caused by the extent and
magnitude of the impact of the typhoon, which could not be accurately predicted.
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“Inevitable and insurmountable” indicates that the occurrence of an event is objectively inevitable.
“Inevitable” refers to the fact that an event cannot be avoided despite the best efforts of the person
involved. “Insurmountable” refers to the fact that the persons involved tried their possible best after the
occurrence of the event, but still could not overcome the damage caused by the event. An objective
situation is one that is independent of the actions of the persons involved. Typhoon Hato directly
brought wind, rain, waves, tides and other disasters, and the tidal flooding caused by these disasters was
the direct cause of the cargo damage in this case.

The case has been found out that the tidal level in Nansha, Guangzhou is as high as 3.13 meters
(123 centimeters above the warning tide level), exceeding the highest tidal level measured before.
Therefore, it is inevitable that the container yard of Nansha Company will be flooded. The container
yard is a plane structure, so it is not practical to adopt waterproof measures such as stacking sandbags.
Even if sandbags are stacked, the tide can still flow into the container yard through sewers and city
canals. Therefore, the flooding caused by typhoon in this case is unavoidable. Nansha Company has
formulated a special emergency plan for wind and typhoon prevention and communication prevention.

Before the typhoon of this case, Nansha Port Company informed the shipper and shipping
company to prevent the typhoon timely, and took measures such as binding and strengthening the
containers in the yard.

The key point of typhoon prevention is to prevent wind. The practice of Nansha Company was in
line with the usual practice of typhoon prevention of port operators. Aokete Company claimed that the
damage was caused by the failure of the Nansha Company to take reasonable safekeeping measures.
The claim was inconsistent with the facts under investigation in this case, so the court did not support it.

To sum up, the court holds that for the Nansha Company which stored the goods in this-case,
Typhoon Hato met the constitutive requirements of force majeure. Therefore Hato is force majeure.

IV. Summary

Article 51, paragraph | (3) of the Maritime Law of the People’s Republic of China stipulates:
“The carrier shall not be liable for the loss of or damage to the goods occurred during the period of
carrier’s responsibility arising or-resulting frem any of the following causes... (3) Force majeure and
perils, dangers and accidents of the sea or other navigable waters... ”.

Force majeure and peril is a natural phenomenon that directly causes damage to the cargo. During
storage in the container yard of Nansha Company, the goods in this case were soaked in water due to
typhoon Hato. The incident falls under the category of force majeure and peril. The force majeure and
peril belongs to the carrier or its trustee after taking reasonable measures still unable to resist and
prevent. Since the shipper has not proved that the carrier has caused the damage to the goods in this case
by any other breach of contract, the carrier Gold Star Company shall not be liable for the damage caused
by typhoon “Hato”.

Case-collectors: REN Yanbing
GU Renjia

LI Qinglin

Translator: BAI Xue

Editor (English): Evans Tetteh
Executive editor: YANG Wei
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Case of Dispute over Multimodal Transport Contract between
Guangdong Branch of AIG Insurance Company China Limited,
Guangdong Top Ideal Cross-border E-commerce SCM Service
Co., Ltd., and Turbo Maritime Limited

Case Briefing

I. Case Information
A. Basic Information
Cause of
Action:
Case No. 2222 [2019], First, Civil Division, 72, of the Guangzhou Maritime
Number: | Court, Guangdong
The Plaintiff | Guangdong Branch of AIG Insurance Company China Limited
The

Dispute over A Multimodal Transport Contract

TURBO MARITIME LIMITED
Defendant:
Judgment | 574 10.29
Time: )

B. Case Facts(Typhoon is the main factor)

Guangdong Top Ideal Cross-border E-commerce SCM Service Co., Ltd.(hereinafter referred to as
Top Ideal Company), as appointed by BUY THE WORLD CO., LIMITED(hereinafter referred to as
BUY THE WORLD COMPANY), entrusted the defendant TURBO MARITIME LIMITED to transport -
the household electrical appliances from Hong Kong to Nansha.The Defendant agreed to undertake and
delivered # copy of Bill of Lading No. 4101on the 14th of September 2018,indicating that the shipper is
BUY THE WORLD COMPANY, the consignee and the notifier is Top Ideal Company, the loading port
is Hong Kong, the discharging port is Nansha New Port, and the carriage clause is “Door to Port”. On
September 15th, the goods were unloaded at Nansha Phase II Port. On the same day, TURBO
MARITIME LIMITED informed Top Ideal Company that they could switch bills of ladingfor customs
clearance.

As Typhoon Mankhut and astronomical tide, big waves, heavy rain occurred together, the surge
through the dock drainage piped into the port. The heavy rainstorm during the typhoon also caused the
Pearl River tidal water to flow backward into the container yard of Nansha Phase II Terminal, which
caused the container yard to be flooded.The flood lasted more than 10 hours on September 16. The
depth of water flooding in the heavy container storage yard of Nansha Phase Il port was about 0.5
meters, even the bottom container was flooded.

IL. Dispute Focus

A. Whether the plaintiff has a legal right of subrogation.

B. Whether the goods damage involved occurred during the period for which the defendant is
liable and what is a reasonable amount of compensation.

C. Whether the defendant is not liable for compensation.

III. The Court’s Opinion

A. Whether the plaintiff has a legal right of subrogation.

BUY THE WORLD COMPANY is a shipper under a multimodal transport contract with the
defendant. Therefore, if the defendant breaches the contract and needs to undertake the obligation of
compensation, BUY THE WORLD COMPANY, as the other party of the multimodal transport contract,
has the right to claim for compensation against the defendant according to law.
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To sum up, the plaintiff has a legal right of subrogation.

B. Whether the damage to goods involved occurred during the period for which the
defendant is liable and what is a reasonable amount of compensation.

The defendant’s liability period as the multimodal transport operator began on September 14, 2018,
when the cargoes involved were received, and ended on September 19, 2019, when the cargoes were
delivered to Top Ideal Company. In the absence of other evidence by the plaintiff to prove that BUY
THE WORLD COMPANY suffered other reasonable losses, if the defendant is required to compensate
the plaintiff for the loss of the goods involved in the case, the maximum compensation amount shall be
RMB 84,436.38.

To sum up, the damage to cargo involved occurred during the period of liability of the defendant,
and the amount of compensation should not exceed RMB 84,436.38.

C. Whether the defendant is not liable for compensation.

Although the 80 cooking machines involved were damaged due to flooding during the period of
responsibility of the defendant,the only reason for the damage of the cooking machines was the back
flooding caused by Typhoon Mangkhut, heavy rain, big waves and astronomical tides. This is force
majeure. The Defendant performed reasonable, proper and prudent duties in the care of the cargoes and
had no other breach of contract. The Defendant shall not be liable for any damages to the cargoes
caused by force majeure.

To sum up, the defendant does not need to bear the liability for compensation.

IV. Summary

The controversial points of this case are: whether the plaintiff has a legal right of subrogation;
whether the damage to the goods occurred during the period for which the defendant is liable and what
is a reasonable amount of compensation;and whether the defendant is not liable for compensation.

The foregoing actions of Top Jdeal Company are based on the instructions of BUY THE WORLD
COMPANY. As the shipper, BUY THE WORI.D COMPANY has an entity right of claim against the
defendant as the operator of the multimodal transport. As the subject of subrogation of BUY THE
WORLD COMPANY, the plaintiff has the right to claim against the defendant.

According to Article 103 of Maritime Law of the People’s Republic of China “The respon31b111ty
of the multimodal transport operator with respect to the goods under multimodal transport contract
covers the period from the time he takes the goods in his charge to the time of their delivery.”, the
defendant’s liability period as the multimodal transport operator began on September 14, 2018, when
the cargoes involved were received, and ended on September 19, 2019, when the cargoes were delivered
to Top Ideal Company. BUY THE WORLD COMPANY and its agent, Top Ideal Company, did
not timely notify the defendant in writing of the wet damage to the cargoes involved, so it is
only preliminary evidence rather than final evidence that the cargoes involved are in good
condition.In the absence of other evidence by the plaintiff to prove that BUY THE WORLD
COMPANY suffered other reasonable losses, if the defendant is required to compensate the
plaintiff for the loss of the goods involved in the case, the maximum compensation amount shall be
RMB 84,436.38.

For typhoons, whilst human beings may predict them in advance to some extent by experiment,
they cannot predict the exact time, place, duration, impact range and extent of their occurrence
accurately and timely. Although the Meteorological Department and news media had forecasted the
landing time and wind power of Typhoon Mangkhut before it hit, the multiple effect of wind, rain, wave
and lake brought by Typhoon Mangkhutand the possibility surge flooding the tide backward into the
container yard were not reflected in the {orecast. The defendant may not be liable for damage caused by
natural disasters. Lastly, as to whether there is any other breach of contract by the defendant. Although
the cargoes involved were damaged by the natural disaster when they were stored at the Nansha Phase II
Port, the defendant shall not be liable for the direct losses caused by the natural disasters.

Case-collectors: REN Yanbing
GU Renjia
LI Qinglin
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Quanzhou Branch of PICC Property and Casualty Company
Limited v. Guangzhou Port Group Co., Nansha Container
Terminal Branch of Guangzhou Port Group Co. (dispute over
port operation)

Case Brief
I. Case Summery
(I) Basic information
Case Dispute over port operation
Case No. (2019) Yue 72 Min Chu No. 2314

Plaintiff | Quanzhou Branch of PICC Property and Casualty Company Limited
Guangzhou Port Group Co., Nansha Container Terminal Branch of

Defendant Guangzhou Port Group Co.
Date of
Adjudication December 26, 2019

(I1) Facts (mainly because of typhoon)

In August 2018, Asia Symbol (Shandong) Pulp & Paper Co., Ltd.(hereafter referred to as Symbol
Shandong) entrusted Quanzhou Antong Logistics Co. Ltd (hereafter referred to as Antong) to, transport
" goods. Antong, as the carrier, issued the waybill and transferred the goods from Rizhao, Shangdong to
Xinhui Asia Symbol, Guangdong via Nansha Port. Antong, as the insured, insured against the plaintiff’s
Waterway Transportation Cargo Insurance. On August 31, Antong transported the goods to Nansha Port,
and the goods were unloaded to Defendant Nansha Container Terminal Branch of Guangzhou Port
Group Co.’s storage yard for transit. While waiting for the next transportation, the cargo was damaged
due to the flooding of the storage yard from to the impact of Typhoon Mangkhut. After the accident,
Antong applied to the plaintiff for insurance settlement.

I1.Issues
(I) Whether Typhoon Mangkhut constitutes force majeure.
(IT)y Whether the defendant improperly stored the goods.

II1.Rationale& Holding

(I) On whether Typhoon Mangkhut constitutes force majeure

. According to Article One Hundred and Eighty, paragraph 2, of the general principles of the Civil
Law of the People’s Republic of China, Force Majeure means an objective situation which cannot be
foreseen, avoided or overcome.

Unforseeability means that it is impossible to predict according to the current level of technology

~and common People’s cognition. For typhoons, according to the existing technical means, although
human beings can predict in advance to a certain extent, they cannot accurately and timely predict the
exact time, place, duration, scope and extent of impact.

Unavoidability means that the party concerned has made his best efforts, but still cannot avoid the
occurrence of the incident. Inability to overcome means that the party concerned, after the event has
occurred, has tried their best, but still cannot overcome the consequences of the damage caused by the
event. The fact that an event cannot be avoided and cannot be overcome shows that it is objectively
inevitable.
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Typhoon Mangkhut directly brought wind, rain, wave, tide and other disasters, the direct cause of
the cargo damage in this case is the overlying sea water.

Defendant Nansha Container Terminal Branch of Guangzhou Port Group Co. made a special
contingency plan for preventing wind and flood. In the case, before the typhoon the defendant Nansha
Container Terminal Branch of Guangzhou Port Group Co. timely notified the owners and shipping
companies to pick up the goods, and the container yard binding reinforced.

This measure is in line with the usual practice of port operation of civil defense. It is not factually
correct to require defendant Nansha Container Terminal Branch of Guangzhou Port Group Co. to take
additional measures to prevent seawater intrusion. Therefore, it can be concluded that the flooding
caused by typhoon in this case is unavoidable and insurmountable, and that, Typhoon Mangkhut meets
the constitutive requirements of the force majeure, hence, constitutes a force majeure.

(II) On the question of whether the two defendants improperly stored the goods

In accordance with Article 117 of the Contract Law of the People’s Republic of China, a party who was
unable to perform a contract due to force majeure is exempted from liability in part or in whole in light of the
impact of the event of force majeure, except otherwise provided bylaw.

On the basis of determining that Typhoon Mangkhut caused the loss of goods as force majeure, this
case should also determine how much Typhoon Mangkhut affected the loss of goods in question, or
whether the damage was aggravated due to the fault of the two defendants in addition to the force
majeure factor.

Before the typhoon landed, the defendant had taken such measures as notifying the shipper to take
delivery of the goods, holding a typhoon prevention meeting, and deploying the typhoon prevention
plan. After receiving the notification by email from Antong, the defendant responded positively
according to the actual situation. After the typhoon passed through, Defendant Nansha Container
Terminal Branch of Guangzhou Port Group Co. held an emergency rescue work meeting to timely
notify on the extent of damage of the goods, and urge the delivery of the goods.

Accordingly, in the case that the plaintiff did not submit sufficient evidence to prove that the two
defendants had taken improper measures to prevent the typhoon and reduce the damage, the two
defendants could be determined t~ have fulfilled the duty of keeping the goods with reasonable care.

IV. Summary

The existing technical means of human beings cannot predict the superposition effect of wind, rain,
wave and tide brought by Typhoon Mangkhut, and the possibility that the highest tide level may exceed
the height of the wharf. The port operator has taken all necessary and reasonable measures, but still
cannot avoid the occurrence of the incident and overcome the consequences of damage from the
incident. For port operators, Typhoon Mangkhut constitutes force majeure. Previous contingencies
cannot prevent the unpredictability of subsequent events. The port operator shall not be liable for
damage to the goods if he has performed his duty of reasonable care for the care of the goods before and
after the typhoon.
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