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Editor’s Note

The world today is undergoing profound changes unseen in a century. Peace and development
remain the themes of the times, except for growing instability and uncertainties. Against the
backdrop of the Sino-US trade war, the COVID-19 pandemic, and the increasingly urgent climate
change issues, the development of marine-related industries including marine economy and marine
technology is faced with many uncertain factors, which brings new risks and challenges and draws
growing attention around the globe. In response to the call for the construction of Hainan Free
Trade Port and the development of the 21st-Century Maritime Silk Road, this journal, Marine Law
and Policy [ISSN 2709-3948, ISSN 2710-1738(online)], which aims to provide a platform for all
practitioners and academics to exchange ideas, to inspire each other, and to keep up with the
trending academic views, is open to all kinds of papers and case reviews covering international law,
oceans law, maritime law, maritime administrative law and policy, etc.

This Issue covers a range of hot topics including analyses of the force majeure clause
involving contracts of commodities under the impact of the Sino-US trade war and the COVID-19
pandemic, carbon governance policies for the European shipping industry, the carrier’s
responsibility to check the bill of lading under the contract of transportation, and the establishment
of a system for blue carbon protection.

In today’s highly globalized world, many industries have been hit hard by the Sino-US trade
war and the outbreak of COVID-19, which is particularly evident in cross-border trade. The lack of
coherent trade policies will bring greater risks and difficulties to the performance of contracts in the
commodities market than before. How to deal with the risks more effectively is an urgent problem
that needs to be tackled now. To this end, two experts in the field of maritime law, Professor Filippo
Lorenzon from Dalian Maritime University and Professor WANG Chao from the University of
Macau, analyzed the case laws on the force majeure clause and believed that a specific tariff level
should be regarded as a frustrating or force majeure event. They held that bespoke clauses for the
handling of special events can allocate such risks more effectively compared with standard
contracts.

There’re already certain requirements on carbon emission reduction set out in the United
Nations Framework Convention on Climate Change and put forward by the International Maritime

Organization, but the expected goals on emission reduction haven’t been met yet in the



international shipping industry, which will bring certain obstacles to the realization of future carbon
emission goals. Ms SUN Yue, a PhD student at the School of Law of Shanghai Maritime University,
reviewed the requirements of international conventions and IMO on carbon emissions in the
shipping industry, and noticed that the EU is likely to include the shipping industry into the carbon
emissions trading system. Therefore, chances are that a mixed governance pattern in which two
patterns, namely, regional governance and global governance coexist will be established in due
course as the EU expands into the field of global governance with its regional governance
advantages. On this basis and taking China’s carbon neutrality goal into account, the article
provides useful suggestions and measures for the formulation of carbon emission reduction policies
for the shipping industry in time to come.

Recently, the Supreme People’s Court of the People’s Republic of China heard an appeal
(Hunan Huasheng Industry and Trade Co., Ltd. v. Evergreen Marine Co., Ltd.) and further clarified
the carrier’s responsibility for the bill of lading under the contract for the carriage of goods by sea.
Captain WEI Changgeng of China Maritime Service Center made a detailed analysis of the case.
By comparing the carrier’s responsibilities for the verification of the bill of lading under Chinese
law and English law, he shared ideas for carriers to defend themselves and to better deal with this
kind of problem in the future.

Global climate change is one of the most daunting challenges facing mankind in the 21st
century. In order to cope with the abnormal climate, countries around the world are actively
promoting international cooperation in climate negotiations. China aims to have CO; emissions
peak before 2030 and achieve carbon neutrality before 2060, announced by General Secretary XI
Jinping at the 75th session of the United Nations General Assembly in September 2020. The ocean
is an inseparable part of the earth’s carbon cycle, and accordingly, the ocean carbon sink, as the
world’s largest active carbon sink, plays a crucial part in the earth’s carbon sink system. China has
different types of coastal ecosystems, so the development and protection of marine carbon sinks
cannot be ignored in the process of achieving the goals of carbon peaking and carbon neutrality. In
this context, Professor ZHU Hui from the Law School of Dalian Ocean University and her graduate
student LI Mengyan clarified the significance of the development and protection of ocean carbon
sinks, and further analyzed the theoretical basis and the existing blue carbon protection system.
They finally proposed that an institutional system for blue carbon protection and development can
be established by designing a land-sea coordinated carbon sequestration plan, developing a blue
carbon trading market, and building an ecological compensation mechanism.

In this Issue, we also introduced two summaries of two different seminars, namely, the



“Seminar on Legal Issues of Marine Bunkering” and the “2021 Seminar on Legal Issues of Hainan
Diving Sports”. The theme of the former is to “focus on legal issues of marine bunkering, explore
the impact of different sea areas, strengthen the supervision of illegal acts, and advocate the
legalization of marine bunkering”. This seminar aims to analyze the legal problems existing in the
legislative, judicial, and practical aspects of marine bunkering with a view to addressing practical
issues such as smuggling of marine refined oil, insufficient supervision of ships’ bonded oil, and
jurisdiction over high seas bunkering. While the latter discusses the problems existing in the
operation and management of diving sports in Hainan province, such as redundant laws and
regulations in this respect and practical obstacles to their implementation, unreasonable
requirements for obtaining diving management qualifications, lack of diving management
regulations, and difficulties in fairly handling diving accidents, etc. Corresponding
countermeasures and suggestions were put forward in the seminar. The participants also brought
forward proposals on the development of the diving industry in Hainan, and advocated that the
diving industry with Hainan’s characteristics can be developed by creating man-made scenic spots,
but at the same time full attention should be given to the active role of diving activities in marine
ecological environmental protection. In this way, we can strike a great balance between tourism
development and ecological protection.

This Issue also provides our readers with easy access to four documents in the column of
Recent Developments and Documents, namely, Remarks by the Secretary-General of the United
Nations at the Second Global Sustainable Transport Conference; Announcement by Maritime
Safety Administration of the People’s Republic of China on Reporting Requirements for Vessels of
Foreign Nationality Entering the Territorial Sea of the People’s Republic of China; Rules on Sanya
Surfing Tourism Service; and Rules on Sanya Diving Tourism Service.

As a bilingual academic journal in the field of marine law and policy, we sincerely welcome
your comments and contributions. Any contributions from you in the form of academic,
non-academic articles or case reviews, and on any subjects concerning the sea, the vessel, the route,
the port, the marine environment, and maritime jurisdiction, will be highly appreciated for

publication in our journal in both Chinese and English.
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URVEBEHER T Mance J/EX — i R AI, BAKINR

“EINN, EE RIS R G RFGEHRIN, PO — IR G A XU
TR, MR EITH “—REE” o 7£ “The Sea Queen” FEH1, A# 53X 4B K K HY
TR, FAAN: B ERIER N H S NIE R TR 8 T 0 4E A AR RUR AL Z 18] ) SE
RS, BEE Y T ISR S E SE R KU (5 B C, H b A R — M el s 1 52 Y
JE DU A R AL [R) i Tz SR B2 5 W & BEA R (B 275 Goff i BHE Societe
Anonyme Marocaine de I’Industrie du Raffinage v. Notos Maritime Corp. — R TR I A ) , XFh
RTINSO VFIN o RN SRS £ (] 24 28 A0 ZJCR A AT T30k 33645 P 110 o EEBT s R ph o

2

fit, FUREBRIA, &SR T AR T T S 80E [F AT AN RE R B .
3RV R 8 SR IO DA R, (HVEBE X i Sk 0 B A AR R, B R & R AR AR
TRt — M B AN T T 0 25k T DA RE o 4

YA RDE AL S T 4K, DA — S /E A R SR L N B A R ) R RS
ATEAMED o HAT, 7EH A E S 2R IR RN T ) 26K 18] AT AR S5 FhE 7E AR
AR A T, EURIEERE BRI AE Seagrain LLC v Glencore Grain BV 2591 B GAFTA &
[ FIX AN SR B RO R

“GAFTA % 49 5 & [0 & P T I i AL BRAE IR R B (1 26k o 36 9 2R MILE S5 52 B S THT E %
R, ATIE I A F MR R IR R 2 K 8 K. B 19 AR TANAIHUI 46K, Ab B R o Ji
ISR REIR SIS, JFRUE L7 Uk tHAE KA IS IR A IE R . 35 4RI ESHEIR T 30 K, 3K
JT A BUEFEA S BUH IR B (6. 45 KT AT A R, WIREIR R 73 A B ks B g K
— B, SR B AR N TE R, (B S DR TS A2 MRS UE I RE IR BAN AT 2 IR
210, KRR R R s A RGBT [ SE T R RN . DA EUR T BUR A6 v B, X 52

! The Marine Star [1994] 2 Lloyd’s Rep. 629 at 637.

2 The Marine Star [1996] 2 Lloyd’s Rep. 383 at 385, 386.

3SR TARMFE L8 L& S Fyffes Group Ltd v. Reefer Express Lines Pty Ltd (The Kriti Rex) [1996] 2 Lloyd’s Rep. 171 &
IR SR MRS TE LB, 2 W Treitel, at para.12-026.

4 XKFUJTE, 2 W Great Elephant Corporation v. Trafigura Beheer BV (The “Crudesky”) [2012] EWHC 1745 (Comm), [2012]
2 Lloyd’s Rep 503. 3 KJEHM S 5 W 7~], 2 U Dunavant Enterprises Inc v. Olympia Spinning & Weaving Mills Ltd [2011]
EWHC 2028 (Comm), [2011] 2 Lloyd’s Rep 619.

5 Seagrain LLC v. Glencore Grain BV [2013] EWCA Civ 1627, [2014] 1 Lloyd’s Rep 598.
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s, RLJE TR E IS EE F i, RERLALE T A%, H
HIa RE AT G IR T 5 RKAHIE - L5 PR, — I “VER” RS s AL,
M RES FEUG R LA, AMIERH 1, (HRAASHEH M. Fit, &5 =M k1T
PAEVE R ERAF . tehh, IEWHEIR R A DR AR, EthAs “BHiE” 4
HIEAT, TR RIER S FRET. WA, fE& FEAT IR YE AR AR OL T, B Iz IRV
FIFEIR Y “PHIE” SFELT, ERARZITANER. REERPER. 7!

FEIRECAFIL T, VEBEALBE (¥ /2 & [FI MR irl AL, I T S i AR IR S8 5 [ PR R — T3t
o

13T GAFTA tr#ER RS R “3RIZZH” %X

YT B AAR S, FRIEAE CIF GAFTA FriAk 204 | o 51 N — AN & a5 —
f, G I T IR AR L SRS AT 5k, RIZRIE 2 PR R . 212k I G FE M AR
B BT E R 2 AT L) 56K CAFEEME NS, B EPIAIALIE S BN
SRUE CARTTHIFE” 48 A TE N 22 IHRE A AN ROHE L R At b, ST —
SeE B, X EAE R AT RE SN B R 5 r RO AR . A IS EA R R
Ok T P RE SR & AR AT I RRRG 51 &, TRk “PHIRBAT &R ¢ o5 —, A4
HAFRZE NN, R A A ARSI 21 K, WIZS B R B E R . 12 5%k
AN, TSRS B, (R SR GAFTA Frifidg =& R 1 57 5 i L R A8
SRR, DL SR A [ HESL .

2 A8 FZH: ARERZHR

R K IRAR A 5] 32 FEL R U IS, AT #E The Super Servant Two 227714k | Bingham LJ % JL1E

AR T e BB B4

“Radcliffe il B4 /£ Davis Contractors Ltd v Fareham Urban District Council Z& 5 FT/E 342438
MRid IR & ). 8

U 1vi, at [36]-[37].
2 GAFTA % 100 S&HH 19 4. HRZEZHMIVEL, 20 R. Veal, GAFTA %% %2 BH 3K/ 41[2014] STL. FOSFA &A1&
BOCHUE NP A6 G A 451, 2 WL FOSFA 28 53 54 A5 23 558 24 2.
KT EBRE AR, 20 3[13-003].
Ll1. 277-282.
L1. 284-306.
Z L R. Veal, GAFTA 33z H%&% N4 [2014] STL 1.
J Lauritzen AS v/ Wijsmuller BV [1990] 1 Lloyd’s Rep 1, at p. 8.
Davis Contractors Ltd v. Fareham Urban District Council [1956] AC 696.
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oo MRIRVEME, BRI LSS CIVEEAT, IOV EORIBEAT IO DUR SR I & R B R 45 10 L 5%
SN, HARM I #EA L, SRESHEERAE T . RAFRRZERRK——E AR
ARV S,

G Reid S EHE R — ST CGF 721 50 -
Coeeee A BB TR 2 H NI R, TN 0 B R AN AR AT R A A TS L L 1
DU 2T A B . SRR T AT IS RN AR B2z, DEM TErE L. mRAZ, e
=SSP
AN SR S R AR B RER), BRI
A B RS2 I BT o o T e il i “ 4 & R ST " B B AP HZJR
WA — MR 22 U, B AR S PR 2 B KA AL 5 B AT & (R T 2% B R AN 2 IE, - DA [l
HKIE SRR, PASEBL AT SHEONESR, SRAIE. GHEER--2

Bt T& A M2 A R 26 1B DL U7 S NAN AT IR 1 55 5 DRI iz s U ) o
MINZERFIFEARHE A IRVEE N, ARER Y -

C. A2 IAE & FSZE ek,

D[R] 32 B AR A o _E AN R AR 38 3R S B 1 — 7 AT BRI ¢ °

E. & [F) 52 B AR AN PRI SR A 53 i — 7 i g i A Az e o077 7

—JENEH T A&, @HELL CIF Al FOB A& sk Bt Sk & R . TR el

Hirji Mulji v. Cheong Yue Steamship Co Ltd (sub nom Dharsi Nanji v. Cheong Yue Steamship Co Ltd) (1926) 24 L1 L Rep 209, at
p- 213 col 2; [1926] AC 497, at p. 510; Denny Mott & Dickson Ltd v. James B Fraser & Co Ltd [1944] AC 265, at p. 275; Joseph
Constantine Steamship Line Ltd v. Imperial Smelting Corporation Ltd (1941) 70 L1 L Rep 1, at p. 12, col 2; (1941) 70 LI L Rep 1
[1942] AC 154, atp. 171.
Hirji Mulji v. Cheong Yue Steamship Co Ltd (sub nom Dharsi Nanji v. Cheong Yue Steamship Co Ltd) (1926) 24 L1 L Rep 209, at
p. 213, col 2; Joseph Constantine Steamship Line Ltd v. Imperial Smelting Corporation Ltd (1941) 70 L1 L Rep 1, at p.18, col 2; p.
23, col 1; p. 183, 193; National Carriers Ltd v. Panalpina (Northern) Ltd [1981] AC 675, at p. 701.
Bank Line Ltd v. Arthur Capel & Co [1919] AC 435, at p. 459; Davis Contractors Ltd v. Fareham Urban District Council [1956]
AC 696, at pp. 715, 727; Pioneer Shipping Ltd v. BTP Tioxide Ltd (The Nema) [1981] 2 Lloyd’s Rep 239, at p. 253 col 2; [1982]
AC 724 atp. 752.
Hirji Mulji v. Cheong Yue Steamship Co Ltd (sub nom Dharsi Nanji v. Cheong Yue Steamship Co Ltd) (1926) 24 L1 L Rep 209, at
p- 211, 212; p. 505, 509; Maritime National Fish Ltd v. Ocean Trawlers Ltd (1935) 51 L1 L Rep 299, at p 302; [1935] AC 524 at p
527; Joseph Constantine Steamship Line Ltd v. Imperial Smelting Corporation Ltd (1941) 70 L1 L Rep 1, at p. 9, 11, 12, 20, 25; p.
163, 170, 171, 187, 200; Denny Mott & Dickson Ltd v. James B Fraser & Co Ltd [1944] AC 265, at p. 274.
Hirji Mulji v. Cheong Yue Steamship Co Ltd (sub nom Dharsi Nanji v. Cheong Yue Steamship Co Ltd) (1926) 24 L1 L Rep 209, at
p- 213; p. 510; Maritime National Fish Ltd v. Ocean Trawlers Ltd (1935) 51 L1 L Rep 299, at p. 303; p. 530; Joseph Constantine
Steamship Line Ltd v. Imperial Smelting Corporation Ltd (1941) 70 L1 L Rep 1, at p. 12; p. 170; Denny Mott & Dickson Ltd v.
James B Fraser & Co Ltd [1944] AC 265, at p. 274; Paal Wilson & Co A/S v. Partenreederi Hannah Blumenthal (The Hannah
Blumenthal) [1983] 1 Lloyd’s Rep 103, at p. 112; [1983] 1 AC 854, at p. 909.
Bank Line Ltd v. Arthur Capel & Co [1919] AC 435, at p. 452; Joseph Constantine Steamship Line Ltd v. Imperial Smelting
Corporation Ltd (1941) 70 L1 L Rep 1, at p. 12; p. 171; Davis Contractors Ltd v. Fareham Urban District Council [1956] AC 696,
at p. 729; The Hannah Blumenthal, [1982] 1 Lloyd’s Rep 582, at p. 592; [1983] 1 Lloyd’s Rep 103, at p. 112; [1983] AC 854, at p.
882, 909.
J Lauritzen AS v. Wijsmuller BV (The Super Servant Two) [1990] 1 Lloyd’s Rep 1, at p. 8 col 1. See also Bunge SA v. Kyla
Shipping Co Ltd (The “Kyla”) [2012] EWHC 3522 (Comm), [2013] 1 Lloyd’s Rep. 565.
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34N 32 FH

£ Atisa SAv Aztec AG F2H1, 3207 IR AT 470 /7 26 SO WE R KSR & IR 3R tH R s, [
%A R W E 25 A STAESRAAE AT B VR AT, RS e R A VR AT IEAE A AN
BRI YE . AR S 07 S — LRI e WBUN AT T & 1R ERE 20T,
HJEEA P T — TR, BUEERCE BN BB N AR D2 R E R, H
TEREZE S Oy TR O LRI S . R — NG, B8 WEBUR e BUH BRIX 4525
E I ASMI T A T o 2GR A WEUH, RN G (FER RS s e
KR , B R BUN & 12 2R LG R, AT & R AR e
BUMINE AHERAAT o L7 K BL s ROl Ty, SEOTE SRR 5, iR b2 HU 32
. ARSI R TEFZHMERK, FUREBYER T —kk, B4 R
FE LTI STESRAT DV RATIE,  JFRAE RIS tH OV A IE R AR . S207 BRI CRE— it
R ) PREAME SN Z A R RROER B S mERARE AR NG, S84
JBAT o WAZ VR IEMAN, WS2 05 R EATIE U RA ), AR AnSOZ R SO AS 1RIN, T
ST NREUTEN BTN A [ . Parker JSZRRFMER B AE, AN

“RTE A Z BB A RO VS FE L AUE E TR R e R RBE T AR — I B I RO
PN IBAT & TR 55537 S A R A& (1 L85 58 e AN, i & R 55 8 5 e Bk AT -
ST, IE40 Roskil i 8 e, £EALBR I ]Iy N 4R 26 A2 iC AN RERE 4R 911238, @R ah 25 M
APk S R A28 TP e b 5 5 1 7 A PR L R

AR, DOENET— 5 #E A T H DULE R TCVE AT R A AL LSO A R B2 LY »
WARIEWI & [RIJCIR B AT /& KON JEAT & R 55 51T AL & RN R K 3055 2 58 e ANA. 7

3 SN LRIk, Parker JABFI R, JERM SRR ®. FISEER -
YRR

#£ CTI Group Inc v. Transclear SA (The Mary Nour) &7, 3SZJ7 AT bk 51 i 3 e 12
H BV ZRIEFRA AT HEFE F KB 4 FOB /K Ve A 84 7] il Ak 3 1 JiE £

! PST Energy 7 Shipping LLC and Another v. O W Bunker Malta Ltd and Another (The “Res Cogitans”) [2016] UKSC 23, [2016]
1 Lloyd’s Rep 589, £ . 3L [1-006].
2 Atisa SA v. Aztec AG [1983] 2 Lloyd’s Rep. 579.
3 CTI Group Inc v. Transclear SA (The Mary Nour) [2007] EWHC 2070 (Comm); [2008] 1 All E.R. (Comm) 192; _E¥fi2% Bt 7E
[2008] EWCA Civ 856 4EEFiZ#1k; [2009] 2 All E.R. (Comm) 25.
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ABEIMT T EE RS2, M EVRREh. s iiloy, BT IK05 I 58 G x0T A8 £ ML e e
J& 73, AEA3 KRR EIRIRIBAT S RIS AR, ARG R SZR . AlkBeil s ol or
FRqnt, FOERREMFFLMf R R E NFERAAAEES, ARTEFIHEET AL, m2E
A7 P & AT S AN/BR Y 5 e Wl i A I S AN R . A, S R BN SZ BB AT ANGE, (2 AE
AR, TN SR IR DRSS F A8 AN B B B AR VR RS2 5 AR E (FEAR R 0 AR AT (1
LR AN ) o EYFIERE Moore-Bick L.J.7E4E4F— i I HRET 45 H -

Coeeen RGP G A SR TCIRROL N o IRl fra, (N R S AN SR I ST UL 205 Tevk
JBZ), X HLALIFA R LMEI R E R H . G A FRSZEEN, A ZE & R LR
Bl AN RS IR AT G R 55, BB B AT & R S5 AR b 53T 53 & RN 7K i
K FARAAR. 7!

REZA RTERDY EIEEAT, (A A A iR 2 % FOB 4 A (¥ B AT 4715 & [F) %2 FH,
PR 32 07 ) AR B [F) 240 5 S LA B B AT A 2% A, F/ERS IR B 21T A 200 K& 1R
SKAR VX — Ko 2

4. CEB RS CRM Y

G R A RUE TR IS BT DR B IN IS R, NAE & KRG RSN, ey
RETS LA TR SZ BN BRI A F] o RRTE T2 FEATAT — 7 AR AT T 8 0 1 0, DR SR
U JEAT A IR 1) U255 U TE & A R RS 55 58 AR, 215 AT LA E A& R 2 bR
AFTREEATECIEJEAT . {242, Roskill ) B37E The Nema 30 N:  “ARez 518 51ZE N
SR G b 4 240 7 AN VTR LV AE 5 BT i ) TR S R 7

5. BN AN A R 2 FH

AN 2 JE AT B H 85 I A & LAY & [R] 32 P . 1E 41 Donaldson J. £ Intertradex SA v
Lesieur-Tourteaux SARL 471 fTik :

“E R S AN F AR AR A - CIF 5 [/ 52 5 B A 55 R 4% IR S [R1 20 3
AT CBRBRIEAE) o AUATTIOUNL 0 5 A XS S A4 ML L ik MY A LBl - AL Pl T AL B

! CTI Group Inc v. Transclear SA (The Mary Nour) [2008] EWCA Civ 856; [2009] 2 All E.R. (Comm) 25 at [27].
2 Dany Lions Ltd v. Bristol Cars Ltd [2013] EWHC 2997 (QB), [2014] 1 Lloyd’s Rep 281.
3 Pioneer Shipping Co Ltd v. BTP Tioxide (The Nema) [1981] 2 Lloyd’s Rep. 239 at 253; [1982] A.C. 724 at 752.
4 Intertradex SA v. Lesieur-Tourteaux SARL [1977] 2 Lloyd’s Rep. 146 at 154; _EFiEFEAE[1978] 2 Lloyd’s Rep. 509 A 4ERFiZ% 3
.
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kst S AR (B FLE R ER iz 23BN ) S5 WM gee, J
RN M, AR T EFRZEEE. 7

HEARZET, GERH CIF & BN 5K, 86 800 A mlith BLAE A ML, Faz i8] 1973
T3 H o LR RIGE MR T, 3207 P R SEJ7 T A A Rip 2 & BLAE
AL ME— AR, LT BRI E AT 10 RIS ISR, MIPEEANE /R (ME— 1
O A= PUREEFRE . BT AU T AR A, DN SRS e, DA
J 7SR R R A T, R S B AN S T B TOVE S R JBAT S B E TR LS. SREEAR
FIHL 5K, I BAE TAEMIE I R 3207 Re i BTk AN BT ) 46K, B AR TT B ) S AN E
FTTRER LG F 2B A BT IR, Grill4R AP, GAFTA LiFZE B SCRes i 5k,
{H Donaldson J.HERH T bk ik, M\, ARZEr, RUERA HABLRIRIE, 3207 AR £ 5K
ANHTHL ISR (KA SETT 5K AN AT 50 77 1R J DA R A LA B, T A e e d e 2 sk
TRINEZFEED , IRARRLAA [ Z BN A AT & F

6.ET

TEALIE B SE AR M BRIy, S5 2 ST SR AR B (B TR AR B B 1) A ]
), RIEZIER, RYEASATBIG RIRE 1 H . B RIRIARIE R B CIF 27 B
REFTT, SLI7 A RAEAAT BRGSO AT DR, M0 Ak it/ A e gk B9 5 1) H (T
AT SaE 1R T 32 A A T 453 3 2 F 3 5 74 o 1X i 0 LA Badhwar v Colorado Fuel & Iron Corp &
UAB, ARZSETT A CIF i SRS S0k 17 2,000 MBEiR. HLAGKT 0210 22 Tk B BR M 0 4%
JARMUAT, WGEG BeEI B ENR R S — M N AN, R B R UR R
YA HEARIEE R @EME, ARPLTCEBATER LS, HRa L5 FH—#
A2 TR AN . R 22 I AT et A FEmT REFFLR VI (Rl A 2 R AEAE I ( ELIl A7 AE
D, AHENIAET CIF 527 MR SR UL (BRAES [F) 53 2058 BUFEEA 11T
M)

7.8E FTHBEEMNE

TEVRA /RGNS, BRI GBI . RATRe R BUBF Mgk, 1£4 FBATRImIE
E BT I, A BE B SOl LR, AU R — IS n AT I i LA 2R JE AT & . 2TE
ARRIEDL T, & FASN T LA R BAR AR ATTAT, F HIEAT X SE 77 R4

! Badhwar v. Colorado Fuel & Iron Corp (1955) 138 F. Supp. 595.
2 2 I, Tsakiroglou & Co Ltd v. Noblee Thorl GmbH [1962] A.C. 93,
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5w oA T O RS2 B . BRUAFEX R OL T, 3207 2045 & BRI DL i 5 Bl T 47 (1 B AR
ikizimbiy). SHBATRIEN S & R F LT UHE. B2, LIl e NET
TR, HRRIEHEATATE 1979 4 (BREsk) 5 32 458 2 3PlE, Bl “s2y
CAT L 5B NI R 45 R B B v R AN AR S I, T B A B e e R SR LR
A8 IR AR AR T 2. I, 5 24V MR, (8RR A4z
R RE R A R EAT . WRE FBATI RA — &ALk, TEVISLAT HARE SR s
AR RSB AE SRR, AT UK 2 A2k

8. LEIIZ Y

A FHOE “3%i27, BRAEG T A IE, A N2 550, Mowbray,
Robinson & Co v Rosser Z&H1, 2R E LT NA L NAE T E AT 17— 88 L EARM & [F,
HFEFE “BBIT AAGE T 11 AR, s B K07 LSRR AR E 1) H BTN 36520
HARLEJE AT A Al SEO7RERRARIE S MR 5 I, 35187 RAR%E DB R E A
VA2 b, HEPIRARRE CF . EREGRNAS, “35187 KB mEIN L, RS
[5] 5376 HUE o

9. 5 RBAT T

EAFERRZ, CIF RIS agsE (BeF 55 BBk — BT & E,
B B i) S 18 Bl SE BB B2, BRAEE T S5 A HE o S8R, & IR AT LU /R Bl 22 (1 BR
INAIEFRAATAT B AL 1, FUE st e kBT & . ERXFEM T, L7k i
AR SR A Bt T 2 4 sBUR 2R 2 1 S B0E RS2, JERTE & 1R AN BE T 3% 3%
I TR BAT” o USRI S (K S VA A B AT B SR i I A 4k L5580
[FISZBE, & R UEERR . R, 76— 0 LA CIF R AN RS S5k IR 12 AR I B B 2 R
Er o BRETFEISEME AL, R T e AR e B CRATHLST — R TR B R AR S
CAAIMEIAE i H At J5 5 43R 2638 -+ - RIS IS TR S AE K AN o 7 MeNair JEL 81 T 3675 19 5K
BPHR 722008 BR) s, 32 5K SE 07 30 Z50IE B ARAT T TG ) SEAS 32 35 S BSURT A% 1k H AR I
FE S I MR B . Mz A el EYRIEBEHER] 5 XA 3 BB S, SHARH:

See above at 2-024 et seq., and F. Lorenzon, “CIF 3275 Hig%u& [ i AN G H——DL 1979 F (TRYL2E) 32 452
FONMA T (2007) 13(4) LLM.L. 241-257.

Mowbray, Robinson & Co v. Rosser (1922) 91 L.J.K.B. 524 CA.

See further, Treitel, Ch.10.

JH Vantol Ltd v. Fairclough Dodd & Jones Ltd [1955] 1 W.L.R. 642; [1955] 2 All E.R. 516.

JH Vantol Ltd v. Fairclough Dodd & Jones Ltd [1955] 1 W.L.R. 1302 CA; Fairclough Dodd & Jones Ltd v. JH Vantol Ltd [1957] 1
W.LR. 136;[1956] 3 Al E.R. 921 HL.

[N U VO Y
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“ORTSETT ANE AT AN BEW SE AR MR SRR, UONE SR ki — R
PRI LR FEis N— BEA RIS/ — /i, KIEEERNER —RpE GRS, U5
B NFEFARBT By LT L — MO UEAT CIF SRR 8 55, Bl B0 A SE
I RIE LR BT OLER AR . BN, G E ST BRI B BUYI S Ia 138 RASE, IR Z0HE— 2Bk
AAT I TCVE I SEANSZ 284 R (1 M 0, 3K — 2% aAR It EAE R BAT il 7!

£ Lewis Emanuel & Son Ltd v Sammut ¢, 2—43 B CIF A8 ZUN % 2535 1,000 485 H.
hHEFFEM SR ENESFT 19584 A 14 HEIT, AFRZE: “HYMNE4 A 24 H
B H3E. 7 fE4 14 HZE 24 AR, RS207 BB S D H M me—— A R _EIUS
fiehr, LA FIRGEIZAEAT . Pearson J SCREMHE SR ) “ L7 RLAREAR W3 D47
Rk AZ AR AN AAEAESL T FERRIAT A SIS E],  SE4 R] P (R BR AR S ORUETE R E 1
FOE IR A FR I A (A], I H R GIA R & RIS 20k, Pearson LHE—BiA Ny, BARE
A 2T 5 K ) 32 BE R E F T8 B R E BRI CIF & 1R), SMEZ R & R I =2
BH, 12 R SE 7 ik IR B IE 25 |] 1 3 3 & R Sk B AT . 281, K78 “WAIE & R
VEJEAT I AT ) K A B R BAT B )7 SR RS SR . AR “deis” —
WHERR T8, ANSEbR A R 5 2 A R YIRR R G RITCE W BT, FRAEE4 A 14 HE 24
I 0 185 5 5 EE A ) — AT R3S A FIRR 5. AR, R e & R i S
BHSEAAAET M b, BUARMERA, ISR X Pl etk i 2 k& 1R

RIEIRE R, 2 e SRR M. ML, RS R WER A E & 75 RE
St B e L BLOR IS B, A AT IEE A [ TP L R OR R A O SRR T T A AR AL 5T
RO LS, USRI RIS & F o (E3RIANY, IR SE L] Je 5 A2 1 AR LR TIEIRIGAE
RERIIEIL TR, KR EW AR, BIONKZLTTH LS MIE. SR AL L T5 5T1E,
XM AR B, XA Ay F R ARAS IR ORI o IR prid, XN EIR I,
R IR BT Xy A5 R R e B L A . 7 0

1" JH Vantol Ltd v. Fairclough Dodd & Jones Ltd [1955] 2 All E.R. 516 at 520.

2 Lewis Emanuel & Son Ltd v. Sammut [1959] 2 Lloyd’s Rep. 629.

3ol H A KBRS, Pearson JAFH LS  “IINy, KT ARHE LN CIF &, R3S K& IFBA Rk 2
Ao HEET XA FRIVERT, AR RE HUAE AL — SeRe i D45 & R RS 00 T BB B A R = . HIRIAN, SF%
FRIE W R LLEM TAR G RREXMERT, REEHZEN. 7 G5 640 51)

bOCBRRWRTERZAFABTRYHES R, CRIERS SURIEEITE CIF Mg 53 e 13677, kil it
XY T IR HAMAE A AN 5T 3eE, REMAI AT & & FraZER. 7 (55 639 1)

5 Lewis Emanuel & Son Ltd v. Sammut [1959] 2 Lloyd’s Rep. 629 at 642.

12



CERPEER SBOR) 2021 4 28 4 1)

7E Sociedad Iberica De Molturacion SA v Tradax Export SA Z&'H, ¥ & —14y CIF A%
HMEEREHESR, ZAREEHN 1971 F 10 A5 HE 25 H, Hp—I&FME:

1971 4F 10 H 25 H, 27510 K577 K H HARIE 51 92 LB K4 aK, B3 AR 74y, #
525 T )\AMIEE R R DTk 58 THk, JF HAs 32 TROPE B A 2 DA SE 4 BB SEJ7 MR P I 5
P 1 A o Ath 35 [ 988 11255 35 1540 . Donaldson J.[7) 2 34 BRI bR RE Bk, onk#s
XTG4 AE 5t 7B L SRR, FFAE AW X R L N 25 S AR E
LY. RGN e e TR TR PR, TR RS
TR ARSI L, B R A KA R T SEhr oz, Bk, R
S G K AR AT AE S 1) 2 A R JE AT & R 7 U ok, (X — s, BPSE AR
B LLSE A H b SE 5 AT Fofh 56 [ 11 OB E TR RE D 2SM, JFAEREE.

10.53 & AT B

£ 5% [ Madeirense Do Brasil S/A v Stulman-Emerick Lumber Co ZEH, 255 i [a] | iff ik
N, IZFE LA CIF Y sk th & VU AR B9 3207, PR Ot A K3 s e A6 5 i sk 1f o
AR AL AS ], AR DR AR I A AT . %A R AESE R AR T — 2 2 52T
(1), RELITREEIRIA, (Hig ShHEAb Bk, — SR w2 HEE AR b A2 AR
MiaHn. SLT7AERR, WGBSR M T AT 577, Alnd Bk ) is 9% 5l fas &
7] ()R E AN ARAEARAR ST E o VEBESR Bl [ iX 20k, P iR X E R AT IR, FFAR
Ut CRUERA AT A, EARZRMEN T, ESIAR RRIET %, 73

Ik, BRG] B ik 4 8 SRR PAE A TR 2 BHEAS AT S, S AR AN FT R
A% 51 & IR 2 B — AN T 0 ) 2K
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1 Sociedad Iberica De Molturacion SA v. Tradax Export SA [1978] 2 Lloyd’s Rep. 545.

2 Madeirense Do Brasil S/A v. Stulman-Emerick Lumber Co, 147 F. 2d 399 (1945).

3 Madeirense Do Brasil S/A v. Stulman-Emerick Lumber Co, 147 F. 2d 399 (1945) at 403.
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! ' WANG Chao, To Cope with a New Coronavirus Pandemic: How Life May Be Changed Forever, Chinese Journal of International
Law, Volume 19, Issue 2, June 2020, Pages 221-228, https://doi.org/10.1093/chinesejil/jmaa020.
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The Force Majeure Clause, Contracts of Commodities, and Maritime

Law in the Era of Sino-US Trade War and Covid-19

Filippo Lorenzon, WANG Chao”

Abstract: This paper looks at the issue of effects of the performance of contracts in the
commodities market as affected by the Sino-US trade war and in light of the Covid-19 pandemic.
With a detailed examination of the case laws on the Force Majeure Clause, this article argues that it
is highly unlikely that frustration or a general force majeure clause may be usefully invoked, unless
specifically dressing up a specific tariff level as a frustrating or force majeure event. For all those
likely to be affected either by the Covid-19 or the trade war, which could be parties within a
number of different industries, should make preparations to manage and mitigate against the
changing trade landscape. Clear allocation of risk and a reflection of those risks in the pricing can
help both parties clearly and fully understand the bargain they have struck before committing to a
contract. Although standard contracts may assist in allocating such risk, there is no substitute for a
bespoke clause to deal specifically with issues such as potential trade wars and “tariffs” and/or to

perhaps share some of the risks.

Keywords: Force Majeure Clause; Contracts of Commodities; frustration of contracts;

GAFTA; Covid-19

I. Introduction
Against the backdrop of the Sino-US Trade War and the Covid-19 pandemic, commodities
businesses may well end up in the front line of the next strategic move of the trade war between the
two trade superpowers. It seems in fact possible that soybean, wheat and even cotton could be
caught up in retaliatory trade warfare in the near future. As tariffs can come into effect in the course

of the performance of a long term contract, the short, medium and long term effects of imposing

* Filippo Lorenzon, professor of Maritime and Commercial Law, Faculty of Law, Dalian Maritime University (DMU), China.
Before joining the DMU, Filippo Lorenzon was Professor of Maritime and Commercial Law and Director of the Institute of
Maritime Law at the University of Southampton, UK.

WANG Chao, Associate Professor, Faculty of Law, University of Macau. E-mail: chaowang@umac.mo
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tariffs may create significant difficulties to traders, particularly when their exposure on the affected
market is significant.

Of course, once a tariff is known before the contract is entered into, it will be taken into
account by the traders when fixing the price and the other relevant factors of the operational
performance of the contract. However, when at the time of contracting tariffs are not on the horizon,
redistributing or reallocating their financial income to hedge the trader’s exposure may be difficult

indeed.

I1. Express Clauses Directly Addressing Tariffs

Some contracts may have clear and express clauses allocating the risk of a sudden imposition

of a trade tariff. For example:

* The FOSFA standard contract for soybeans in bulk, provides at clause 20 that: “All import

duties, taxes, levies, etc., present or future in port of discharge/country of destination shall be for
Buyers’ account.” (emphasis added) If China were to impose import duties on US soybeans, the
buyer on these FOSFA terms would bear the cost of those duties.

* GAFTA Contract No.27 for Canadian and US Grain, clause 14 provides that “all import

duties, taxes, levies, etc., present or future, in country of destination, shall be for Buyers’
account” (emphasis added). Accordingly, if any country where a trading partner is based decided
to hike up import duties for US grain, the buyer on Contract No. 27 terms, would be liable to pay
the additional costs.

* If goods are sold on “Free on Board” (FOB) terms, the seller must pay “all duties, taxes

and other charges payable upon export” and the buyer must pay “all duties, taxes and other
charges... payable upon import of the goods”. For goods sold on “Ex Works” (EXW) terms, both

export and import duties are usually for the buyer’s account.

III. Can (Expensive and Unforeseen Tariffs) Frustrate the Contract or Be a

Force Majeure Event?

But can the doctrine of frustration and contractual force majeure provisions may be used in the
specific context of c.i.f. and f.0.b. contracts, as well as to offer the reader general guidance on how
the duties of sellers and buyers discussed above may be affected by events beyond their control.

Contracts for the sale of commodities invariably contain force majeure clauses of varying
degree of detail and may also attempt a contractual solution to the situation where the Common law

doctrine of frustration applies. There is no general principle of force majeure in English law and
16
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because of this, and the general contra proferentem approach which English law adopts towards
stipulations which seek to excuse performance in commercial contracts, such clauses tend to
contain a detailed list of events which the parties agree may be invoked to excuse performance.
These typically include act of God, strikes, lockouts, riots, civil commotions, and fires.! If a party
seeks to rely on such a provision, the issue is one of fact to establish whether the event which
occurred could be fitted into one or more of the express exclusions. Once ascertained that the actual
occurrence falls within one or more of the listed force majeure events, the contract has to be
construed to determine what effect the parties intended the event to have on the affected party’s
contractual obligation.? Some contracts will provide for an automatic right to extend the date of
shipment for a fixed number of days or until the named event, or its consequences, cease. Others
provide for the contract to be cancelled.®> Whatever the consequence agreed for, it will be enforced
by the English court based on its determination of the intention of the parties. In light of recent
decisions, careful consideration of what events are relevant and what consequences should result is
highly recommended.*

In 2003, the International Chamber of Commerce drafted a Force Majeure Clause® which tries
to marry the common law tradition summarised above with the civil law approach where generally
worded force majeure clauses are more easily enforced. As stated in its introduction “the Clause [...]
provid[es] a general force majeure formula placing the burden of proving the requirements for the
application of the clause on the party invoking it.> The Clause also provides a list of force majeure
events, however, which is subject to the same conditions as established for the general force
majeure formula but with evidential advantages for a party invoking the close through this route”.’
Where English law applies to the contract, however, the general strict rule of interpretation
discussed below will apply and carefully tailored drafting is always advisable.

A case where a detailed force majeure clause came to the scrutiny of the Commercial Court is

FOSFA 54 (2008 edn) 1.214.

Navrom v. Callitsis Ship Management SA (The Radauti) [1987] 2 Lloyd’s Rep. 276 at [281] (affirmed [1988] 2 Lloyd’s Rep. 416).

FOSFA 54 (2008 edn) 1.217.

Parties should be careful not to rely too heavily on general “sweep up” wording referring to any other event beyond a party’s
control. Although there is no automatic application of the eiusdem generis rule in commercial documents (Chandris v. Isbrandtsen
Moller Co Inc [1951] 1 K.B. 240 at [244-255), the parties should expressly exclude its application if they do not intend it to apply.
See also Tandrin Aviation Holdings Ltd v. Aero Toy Store LLC [2010] EWHC 40 (Comm), and for a discussion on the use of the
word “prevented” in this context, see Dunavant Enterprises Inc v. Olympia Spinning & Weaving Mills Ltd [2011] EWHC 2028
(Comm).

> ICC, Force Majeure Clause 2003, ICC Publication n.650, Paris 2004. See cl.19 of GAFTA 100 (Prevention of Shipment Clause)
and cl.22 of FOSFA 54 for other examples of force majeure clauses.

The ICC in 2003 also drafted a Hardship Clause which in the explanatory notes (at p.34) is said to stand separately from the 2003
Force Majeure clause, although they can both be incorporated into the same contract. Paragraph 2 of the Hardship Clause requires
the parties, in the event that “the continued performance of [a party’s] contractual duties has become excessively onerous due to
an event beyond its reasonable control”, to “negotiate alternative contractual terms which reasonably allow for the consequences
of the event”. (at p.33).

7 ICC Hardship Clause at p.26.

S
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that of The Marine Star.! The reason for non-performance of the contract in this case was the

absence of any available market in which to acquire a replacement cargo. The relevant clause—as

reported and emphasised in the judgment of Mance J.—reads as follows:

“Force Majeure Clause

Neither party shall be liable for any breach, delay or non-performance hereunder which
directly or indirectly results from or is caused, in whole or in part, by revolutions or other
disorders, wars, declared or undeclared, acts of public enemies, embargoes or other restrictions
imposed by law, arrest, or restraint of officials, rulers or people, perils of the sea or other acts of
God, accidents of navigation, or by breakdown or injury to ships, pipelines, machinery or other
facilities of the seller or those from whom the seller obtained products purchased hereunder, used
for production transportation, receiving, manufacturing, handling, or delivery of the products
purchased hereunder, or the raw materials from which such products are manufactured, or other
impairment or interference with sellers’ means of supply, transportation or other facilities, or by
fires, storms, explosions, or other casualties, or by strikes, lookouts or restraint of labor, either
partial or general from whatever cause, or if performance hereunder is hindered, delayed or
prevented by, or would violate or controvert, any law, rule, order or request of government,
federal, state or foreign, or any agency or representative thereof, or which directly or indirectly
results from any cause beyond sellers or buyers control, whether such other causes be of the
classes herein specifically provided or not. In the event of the foregoing, seller shall not be
obligated to prorate product and/or deliveries hereunder nor shall seller be obligated to deliver
from a terminal, use a berthing, loading or unloading facilities, type of carrier or manner of
delivery other than those designated in the contract and in the absence of any such designation(s)
those customarily used in the performance hereunder, regardless of whether a commercially

reasonable substitute is available.”

In the judgment of Mance J., the wording of the clause was not wide enough to excuse

non—performance:

“Two general points arise at the outset, both to be found in Lebeaupin v Crispin.?
First: ... a ‘force majeure’ clause should be construed in each case with a close attention to

the words which precede or follow it, and with a due regard to the nature and general terms of the

! Coastal (Bermuda) Petroleum Ltd v. VTT Vulcan Petroleum SA (No.2) (The Marine Star) [1994] 2 Lloyd’s Rep. 629 (a decision
overruled by the Court of Appeal in [1996] 2 Lloyd’s Rep. 383).
2 Lebeaupin v. Crispin (1920) 2 K.B. 714.
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contract. The effect of the clause may vary with each instrument...!

Second: ... if a seller desires to escape from liability in such a case as the present, he must
take care to use words of adequate clearness and width ... The point was cogently put by Lord
Macnaghten in Elderslie Steamship Co. v Borthwick* when he said: ‘An ambiguous document is
no protection’.[...] In my judgment the plaintiffs would not have been and are not entitled to rely
on the force majeure clause in the circumstances of this case to negative any liability on their part
towards [the defendants]. The main reason for this conclusion lies in the essentially back-to-back
nature of the contract between the plaintiffs and Coastal Aruba. The raison d’étre of that contract
was, on the evidence and as a matter of common sense, to ensure a ‘flow of contracts’ putting the
plaintiffs and Coastal Aruba in the same position vis-a-vis each other as the defendants and the
plaintiffs were towards each other. The force majeure clause was present in the contract between
the plaintiffs and Coastal Aruba in case the defendants could rely on the force majeure clause in
their contract with the plaintiffs. It was not there to enable the plaintiffs to set up defences against
Coastal Aruba when the defendants had none vis-A-vis the plaintiffs; as the present case
demonstrates, it would work to the detriment of the Coastal group rather than to its intended
advantage if it were to be construed as having an independent operation of such a nature.

The wording of the clause lends itself without difficulty in my view to a construction which
matches the parties’ general intentions. The first three underlined passages all clearly focus on
objective interferences with the sellers’ source of supply; for reasons which parallel those given
by Mr. Justice McCardie at p. 721 on the facts of Lebeaupin v Crispin, they could not cover
simple contractual default by the sellers” own seller. The last underlined passage is worded
entirely generally, so as to cover—

...any breach ... or non-performance ... which directly or indirectly results from any cause
beyond sellers’ control, whether such other causes be of the classes herein specifically provided
or not.

However, this leaves for consideration whether a cause is in the present context to be
regarded as beyond sellers’ control when it consists in simple default by the defendants as the
sellers’ own seller under a contract with which the present was intended to be and was eftfectively
back-to-back. I have no hesitation in concluding that it should not be so regarded, because it

would conflict with the nature and purpose of the contractual scheme if it were.”

The Court of Appeal reversed Mance J.’s decision on this point as follows:

! Lebeaupin v. Crispin (1920) 2 K.B. 714, per McCardie J. at 720.
2 Elderslie Steamship Co v. Borthwick [1905] A.C. 93 at 96.
3 The Marine Star [1994] 2 Lloyd’s Rep. 629 at 637.
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“In my judgment the Judge erred in adopting this method of construing the force majeure
clause, since he started by looking not at the words the parties had used, but with what he
considered were ‘the parties’ ‘general intentions’. In The Sea Queen, [1988] 1 Lloyd’s Rep. 500
at p. 502, where arbitrators had adopted a similar approach with regard to the risk of delay, I said
this: The starting point must be the words and phrases the parties have chosen to use. It is not a
permissible method of construction to propound a general or generally accepted principle for
sharing the risk of delay between owners and charterers or seeking in the abstract to determine a
reasonable allocation of risk of delay and then (to use the words of Lord Goff in Societe Anonyme
Marocaine de |’ Industrie du Raffinage v. Notos Maritime Corp., The Notos, [1987] 1 Lloyd’ s
Rep. 503 at p. 506) to seek to force the provisions of the charter into the straitjacket of that
principle or into that concept of reasonableness. To do so is to rewrite the bargain that the parties

must be taken to have made by the words that they have chosen to use.”!

On this ground the Court of Appeal found that the clause did cover the failure to perform due
to the unavailability of the relevant market.> Although the circumstances of this particular case
were rather peculiar, the level of scrutiny given to the clause by the courts is clearly indicative of
the contra proferentem approach judges have vis-a-vis generally-worded force majeure clauses.?

Sale contracts often contain a number of clauses which deal with related - albeit not
identical - issues and may therefore become relevant in the same or similar circumstances. For

present purposes, a good example of such potential interaction may be found between the
prohibition clause and the force majeure clause of an export sale contract. The relationship between
these two clauses in a GAFTA contract was recently illustrated by the Court of Appeal in Seagrain
LLC v Glencore Grain BV* as follows:

“GAFTA 49 contains two clauses expressly dealing with delays in shipment. Clause 9 grants
the seller an option unilaterally to extend the shipment period by up to eight days subject to an
adjustment in the contract price. Clause 19, the force majeure clause, deals with delay in
shipment occasioned by the specified causes with provision for the seller to serve notices
requiring an extension of the shipping period. It also provides that, if shipment be delayed for

more than 30 consecutive days, the buyers shall have the option of cancelling the delayed portion

' The Marine Star [1996] 2 Lloyd’s Rep. 383 at 385, 386.

For a wider discussion on this case and a comparison with the different wording in the clause discussed in Fyffes Group Ltd v.

Reefer Express Lines Pty Ltd (The Kriti Rex) [1996] 2 Lloyd’s Rep. 171, see Treitel, at para.12—-026.

3 For a similar approach see Great Elephant Corporation v. Trafigura Beheer BV (The “Crudesky”) [2012] EWHC 1745 (Comm),
[2012] 2 Lloyd’s Rep 503. For an example in the raw cotton trade see Dunavant Enterprises Inc v. Olympia Spinning & Weaving
Mills Ltd [2011] EWHC 2028 (Comm), [2011] 2 Lloyd’s Rep 619.

4 Seagrain LLC v. Glencore Grain BV [2013] EWCA Civ 1627, [2014] 1 Lloyd’s Rep 598.
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of the contract. Absent exercise of this option by the buyers, there is provision for the delayed
portion to be automatically extended for a further period, after which further extension the
contract shall be considered void, but the buyers shall have no claim against the seller for delay
or non-shipment provided the sellers have supplied satisfactory evidence justifying the delay or
non-fulfilment. So, taking the example of austerity measures that lead to a strike, this would, on
the sellers’ case, fall within the scope of the Prohibition Clause and lead to the automatic
discharge of the contract, although the strike itself falls within the force majeure clause with its
very different consequences. [ ***] In summary, an “act” which only makes it more onerous to

obtain customs clearance may make the obtaining of clearance slower, and thus delay export, but
it does not stop export from taking place eventually. It is thus qualitatively of a different kind to
the three other triggering acts. Moreover, just as delay does not stop export from taking place
eventually, so it does not “prevent” fulfilment of the contract but merely postpones it. It is true
that, where there is a narrow time frame for contractual performance, a delay which takes the
matter outside that time frame will “prevent” fulfilment, but that is not the consequence of the act.

It is the consequence of the extent of the delay.”!

In these circumstances the courts will look at the contract as a matter of construction and
decide which one of the clauses invoked by the parties is triggered by the events occurred in the
circumstances of the case.

1. The New GAFTA “Prevention of Shipment” Clause

Given its novelty and relevance it seems appropriate to mention the recent introduction in the
c.i.f. GAFTA forms of a new clause which merges the old Prohibition and Force Majeure
provisions: the Prevention of Shipment clause.? The structure of the clause, to an extent, resembles
the ICC Force Majeure clause® in the sense that it contains two separate sections: the first defining
an “event of Force Majeure™ and the second with reproduces the familiar remedial framework
typical of the old provisions® with some important alterations which are likely to affect the
customary procedures of traders. Two of such alterations deserve specific attention: (a) the clause is
no longer triggered by impediments likely to affect performance but requires “performance of [the]

contract [to] be prevented”;® (b) cancellation by prohibition is no longer automatic and a notice of

' 1Ivi, at [36]-[37].
2 GAFTA 100, cl. 19. For a commentary on the clause see R. Veal, Introducing GAFTA's Prevention of Shipment Clause [2014]
STL. FOSFA has not amended the structure of their contracts which still provide for two distinct clauses; see FOSFA 53 (1st April
2016) cll. 23 and 24.
On the ICC Force Majeure Clause see above, at [13-003].
Ll1. 277-282.
L1. 284-306.
See R. Veal, Introducing GAFTA's Prevention of Shipment Clause [2014] STL 1.
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cancellation is now required if the event constituting a prohibition persists for more than 21 days.
The clause is a good example of clear drafting but traders using the most recent GAFTA forms
should revise their in-house procedures to comply with the new contractual framework.

2. Frustration: a Statement of the Modern Law

When it comes to stating the modern law of frustration, the most concise, complete and
authoritative summary of the applicable principles is to be found in the judgment of Bingham LJ in

The Super Servant Two:!

“The classical statement of the modem law is that of Lord Radcliffe in Davis Contractors Ltd v

Fareham Urban District Council?:

‘... frustration occurs whenever the law recognises that without default of either party a contractual
obligation has become incapable of being performed because the circumstances in which performance is
called for would render it a thing radically different from that which was undertaken by the contract. Non
haec in foedera veni. It was not this that I promised to do.’

As Lord Reid observed in the same case (at p 721):

‘... there is no need to consider what the parties thought or how they or reasonable men in their shoes
would have dealt with the new situation if they had foreseen it. The question is whether the contract which
they did make is, on its true construction, wide enough to apply to the new situation: if it is not, then it is at
an end.’

Certain propositions, established by the highest authority, are not open to question:
A. The doctrine of frustration was evolved to mitigate the harshness of the common law’s

insistence on literal performance of absolute promises [+++].> The object of the doctrine was to give

effect to the demands of justice, to achieve a just and reasonable result, to do what is reasonable and
fair, as an expedient to avoid injustice where such would result from enforcement of a contract in its

literal terms after a significant change in circumstances [+*+].4

B. Since the effect of frustration is to kill the contract and discharge the parties from further
liability under it, the doctrine is not to be lightly invoked, must be kept within very narrow limits and

ought not to be extended [**-].}

1 J Lauritzen AS v. Wijsmuller BV [1990] 1 Lloyd’s Rep 1, at p. 8.

2 Davis Contractors Ltd v. Fareham Urban District Council [1956] AC 696.

3 Hirji Mulji v. Cheong Yue Steamship Co Ltd (sub nom Dharsi Nanji v. Cheong Yue Steamship Co Ltd) (1926) 24 L1 L Rep 209, at
p. 213 col 2; [1926] AC 497, at p 510; Denny Mott & Dickson Ltd v. James B Fraser & Co Ltd [1944] AC 265, at p. 275; Joseph
Constantine Steamship Line Ltd v. Imperial Smelting Corporation Ltd (1941) 70 L1 L Rep 1, at p. 12, col 2; (1941) 70 LI L Rep 1
[1942] AC 154, atp. 171.

4 Hirji Mulji v. Cheong Yue Steamship Co Ltd (sub nom Dharsi Nanji v. Cheong Yue Steamship Co Ltd) (1926) 24 L1 L Rep 209, at
p- 213, col 2; Joseph Constantine Steamship Line Ltd v. Imperial Smelting Corporation Ltd (1941) 70 L1 L Rep 1, at p. 18, col 2; p.
23, col 1; p. 183, 193; National Carriers Ltd v. Panalpina (Northern) Ltd [1981] AC 675, at p. 701.

5 Bank Line Ltd v. Arthur Capel & Co [1919] AC 435, at p. 459; Davis Contractors Ltd v. Fareham Urban District Council [1956]
AC 696, at p. 715, 727; Pioneer Shipping Ltd v. BTP Tioxide Ltd (The Nema) [1981] 2 Lloyd’s Rep 239, at p. 253 col 2; [1982]
AC 724 at p. 752.
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C. Frustration brings the contract to an end forthwith, without more and automatically [*--].!

D. The essence of frustration is that it should not be due to the act or election of the party seeking
to rely on it [+++].2
E. A frustrating event must take place without blame or fault on the side of the party seeking to

rely on it [+--].3” 4

This general doctrine applies to all contracts, including those for the sale of goods on c.i.f. and
f.0.b. terms, whether or not they are subject to the Sale of Goods Act 1979.

3. Frustration and Failure of Supply

In Atisa SA v Aztec AG® a claim for frustration of a contract for the sale of sugar was brought
by a seller who was unable to rely on the contract’s force majeure provisions, since the contract
clearly provided that the seller was responsible for obtaining any necessary export licence and that
failure to do so could not be grounds for a force majeure claim. The only source of supply was the
Kenyan Government, with whom the seller had a contract. Prior to shipment, a resolution was
passed by the Kenyan Cabinet recommending that no surplus food be exported without Presidential
or Cabinet authority, but nothing was immediately done to give effect to this resolution with regard
to sugar exports. About a month later, it was decided that all but one sugar contract should be
cancelled. The contract in question was not cancelled, but some six months later (during which the
shipment period was extended and the buyer pressed for delivery), the Kenyan Government
advised the sellers that the sugar contract was invalid because it had not been properly executed on
behalf of the Kenyan Government. The sellers notified the buyers who, after seeking amicable
resolution, brought a claim in arbitration under the association rules. The arbitrators did not uphold

the seller’s frustration claim and this finding was upheld by the court on appeal; the contract

! Hirji Mulji v. Cheong Yue Steamship Co Ltd (sub nom Dharsi Nanji v. Cheong Yue Steamship Co Ltd) (1926) 24 L1 L Rep 209, at
p. 211, 212; p. 505, 509; Maritime National Fish Ltd v. Ocean Trawlers Ltd (1935) 51 LI L Rep 299, at p 302; [1935] AC 524 at p
527; Joseph Constantine Steamship Line Ltd v. Imperial Smelting Corporation Ltd (1941) 70 L1 L Rep 1, at p. 9, 11, 12, 20, 25; p.
163, 170, 171, 187, 200; Denny Mott & Dickson Ltd v. James B Fraser & Co Ltd [1944] AC 265, at p. 274.

2 Hirji Mulji v. Cheong Yue Steamship Co Ltd (sub nom Dharsi Nanji v. Cheong Yue Steamship Co Ltd) (1926) 24 L1 L Rep 209, at
p- 213; p. 510; Maritime National Fish Ltd v. Ocean Trawlers Ltd (1935) 51 L1 L Rep 299, at p. 303; p. 530; Joseph Constantine
Steamship Line Ltd v. Imperial Smelting Corporation Ltd (1941) 70 L1 L Rep 1, at p. 12; p. 170; Denny Mott & Dickson Ltd v.
James B Fraser & Co Ltd [1944] AC 265, at p 274; Paal Wilson & Co A/S v. Partenreederi Hannah Blumenthal (The Hannah
Blumenthal) [1983] 1 Lloyd’s Rep 103, at p. 112; [1983] 1 AC 854, at p. 909.

3 Bank Line Ltd v. Arthur Capel & Co [1919] AC 435, at p. 452; Joseph Constantine Steamship Line Ltd v. Imperial Smelting
Corporation Ltd (1941) 70 L1 L Rep 1, at p. 12; p. 171; Davis Contractors Ltd v. Fareham Urban District Council [1956] AC 696,
at p. 729; The Hannah Blumenthal, [1982] 1 Lloyd’s Rep 582, at p. 592; [1983] 1 Lloyd’s Rep 103, at p. 112; [1983] AC 854, at p.
882, 909.

4 J Lauritzen AS v. Wijsmuller BV (The Super Servant Two) [1990] 1 Lloyd’s Rep 1, at p. 8 col 1. See also Bunge SA v. Kyla
Shipping Co Ltd (The “Kyla”) [2012] EWHC 3522 (Comm), [2013] 1 Lloyd’s Rep. 565.

5 PST Energy 7 Shipping LLC and Another v O W Bunker Malta Ltd and Another (The “Res Cogitans”) [2016] UKSC 23, [2016] 1
Lloyd’s Rep 589, on which see above at [1-006].

¢ Atisa SA v. Aztec AG [1983] 2 Lloyd’s Rep. 579.
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specifically placed the responsibility for obtaining - and the risk of refusal of - an export licence on
the sellers. The sellers’ supplier (and the sole supplier) decided that it did not want to supply and
took advice on the contract. Having been advised that the contract was not binding, the supplier
refused to perform. If that advice was correct the sellers had failed to make a proper supply
contract, but if it was incorrect the sellers would have an action on the supply contract. Parker J.

affirmed the decision of the arbitrators, stating that:

“The test for frustration must then be taken to be settled. The question to be asked is whether
without default of either party the contractual obligation has become incapable of being performed,
because, the circumstances in which performance is called for would render it a thing radically
different from that which was undertaken by the contract. As Lord Roskill said, however, it must
always be borne in mind when approaching the question that the doctrine is not lightly to be invoked to
relieve contracting parties of the normal consequences of imprudent commercial bargains.

It is to be observed that for the question to be answered in the affirmative it is not enough to show
that without default of either party the contract has become incapable of being performed. It must be
shown that the incapability is because the circumstances at the time would render performance

radically different from that which was undertaken by the contract.”

The arbitrators did not feel that this was the case and Parker J. agreed, stating that he would
have reached the same conclusion. Therefore the sellers’ appeal failed.

In CTI Group Inc v Transclear SA (The Mary Nour),! where there was no force majeure
provision, a buyer successfully appealed against an arbitrators’ award holding that two f.o.b.
contracts for the sale of cement had been frustrated on the grounds of supplier failure. The
arbitrators had found that the performance of the substance of the contracts had become
commercially impossible as a result of the pressure placed by a competitor of the buyer on
potential suppliers and as such, were frustrated. The court found otherwise, distinguishing the
relevant facts from cases where performance of the contract was not impossible, but performance
required actions and/or expense radically different from what was originally contemplated. In this
case, performance had become impossible through supplier failure and at law, the risk of failure of
a contemplated supply (in this case there was no obligation on any supplier to supply) was on the
seller who made an unqualified promise to sell. Moore-Bick L.J. in the Court of Appeal, affirming

the first instance decision, stated that:

! CTI Group Inc v. Transclear SA (The Mary Nour) [2007] EWHC 2070 (Comm); [2008] 1 All E.R. (Comm) 192; a decision
affirmed by the Court of Appeal in [2008] EWCA Civ 856; [2009] 2 All E.R. (Comm) 25.
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“...it is impossible to hold that the contract in this case was frustrated. As the decided cases show,
the fact that a supplier chooses not to make goods available for shipment, thus rendering performance
by the seller impossible, is not of itself sufficient to frustrate a contract of this kind. In order to rely on
the doctrine of frustration it is necessary for there to have been a supervening event which renders the

performance of the seller’s obligations impossible or fundamentally different in nature from that which

was envisaged when the contract was made.”!

Although the contract has been commercially impossible to perform, the arbitrators had erred
in finding that the f.0.b. contracts were frustrated, as the seller could have addressed this risk by
making the contracts conditional on supplier performance, and/or entering into binding contracts
with the supplier.?

4. Impossibility to Ship or Procure Goods Afloat

The general rule is that where the contract contains no provision as to the consequences of
impossibility to ship or of the purchase of goods afloat, the circumstances surrounding the contract
will determine whether or not the seller is discharged from his contract on the grounds of
frustration. The question is whether, without any fault of either party, performance becomes a
practical impossibility or becomes incapable of being performed, because the circumstances render
performance radically different from that which was undertaken by the parties in the contract. As
Lord Roskill said in The Nema® however, “the doctrine is not lightly to be invoked to relieve
contracting parties of the normal consequences of imprudent commercial bargains”.

5. Market Fluctuations Are Not Frustrating Events

Certainly the mere fact that performance becomes more costly would not usually suffice to

constitute frustration. In Intertradex SA v Lesieur-Tourteaux SARL* Donaldson J. opined that:

“whether or not a contract is frustrated is a mixed question of fact and law... The sellers’ basic
obligation [under a c.i.f. contract] was to deliver the goods (or documents covering the goods) in
accordance with their contract. The basic risks which they assumed were those of shortage of supply
and a rise in price... a mere reduction in the supplies available, even from a sole supplier, due to such
commonplace events as a breakdown of machinery or the inadequacies of a railway [by means of

which the goods are to be transported to the port of shipment] are far removed from th[e] category [of

CTI Group Inc v. Transclear SA (The Mary Nour) [2008] EWCA Civ 856; [2009] 2 All E.R. (Comm) 25 at [27].

Dany Lions Ltd v. Bristol Cars Ltd [2013] EWHC 2997 (QB), [2014] 1 Lloyd’s Rep 281.

Pioneer Shipping Co Ltd v. BTP Tioxide (The Nema) [1981] 2 Lloyd’s Rep. 239 at 253; [1982] A.C. 724 at 752.

Intertradex SA v. Lesieur-Tourteaux SARL [1977] 2 Lloyd’s Rep. 146 at 154; a decision affirmed by the Court of Appeal in [1978]
2 Lloyd’s Rep. 509.

S
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events constituting frustration].”

In this case the contract was for the sale of 800 metric tonnes of Mali groundnut expellers c.i.f.
Rouen, shipment in March 1973. The sellers intended to fulfil their obligation by purchasing from
suppliers who, to their knowledge (but not the buyers’) were the sole producers of Mali groundnut
expellers, and whose factory was 10 days by rail from Abidjan and three or four days from Dakar,
the only export ports. Due to the breakdown of the electrical distribution panel at the suppliers’
factory, the fact that a replacement part had to be obtained from Germany, and interruptions in the
supply by rail of raw materials for the factory, the suppliers (and as a result, the sellers) were
unable to meet their commitments in full. The contract contained a force majeure clause, and the
question arose as to whether the sellers could claim the protection of the clause, or, failing its
application in the circumstances, defend the claim on the grounds that the contract was frustrated.
The dispute went to arbitration, and the Board of Appeal of the GAFTA held in favour of the sellers,
but Donaldson J. reversed their decision. He ruled that in the circumstances, the sellers could
neither claim the benefit of the force majeure clause (because their notice to the buyers alleging the
force majeure was bad as it was based only upon breakdown of machinery, whereas shortage of
materials was also an effective cause of non-shipment) nor succeed on the grounds that
non-performance was justified by frustration, albeit there being no alternative source of supply
available at the time.

6. Strikes

On shipment, or upon purchase of goods afloat, the seller must procure a bill of lading (or
such other equivalent document in lieu thereof as the contract may prescribe) for tender to the
buyer, under which the goods will be delivered at the destination provided in the contract. Where
loading is effected by or on behalf of the c.i.f. seller, but the vessel is struck and unable to depart or
sail for its destination, the seller is entitled to payment on tender of the documents, and any
resulting damages due to the delay are for the account of the buyer. Such a situation arose in
Badhwar v Colorado Fuel & Iron Corp' where 2,000 tons of caustic soda were sold “CIF
Bombay”. The vessel on which the cargo was shipped arrived in Bombay some months after it had
been loaded in New Orleans, due to a strike by the engine room crew that prevented sailing, as well
as unloading and reloading it on board some other vessel that was free to sail. It was held, correctly
it is submitted, that the contract was performed by the seller, and that there was no duty to find a

ship that would not be strike-bound. The potential for strikes and their possible duration were (and

! Badhwar v. Colorado Fuel & Iron Corp (1955) 138 F. Supp. 595.
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usually are) always present, but they are not (in the absence malfeasance or an agreement to the
contrary) matters of foreseeability for which the c.i.f. seller would be liable.

7. Unavailability of a Reasonable Route

In the absence of express terms, the route must be a reasonable route, i.e. in all probability, the
customary or usual route. If there is no customary or usual route, then a practicable commercial
route must be chosen, the question depending on the circumstances prevailing not on the date of the
contract, but at the time of performance thereof.! In the absence of special considerations the
contract is not frustrated merely because the route contemplated at the time the contract was
concluded becomes unavailable and performance is more costly to the seller. For in such a case, the
seller must ship by some alternative route which may be reasonable or practicable in the
circumstances. What is reasonable or practicable will naturally depend on the facts of any given
case, but the seller will, it is thought, be deemed to have satisfied his contract if he can show that he
has, in the words of s.32(2) of the Sale of Goods Act 1979, made “such contract with the carrier...
as may be reasonable having regard to the nature of the goods and the other circumstances...”.? It is
not necessary for this route to be the shortest geographical route, nor need it be the invariable route.
When, therefore, there is more than one usual route, shipment by any usual route will perform the
contract. And if there is only one route at the time of performance, that may be taken if it is
practicable and is not prejudicial to the condition of the goods or fundamentally alters the nature of
the transaction.

8. Impossibility to Ship the Cargo

If the contract contains an express provision as to “shipment”, this will be taken to refer to
loading on to a ship, unless there is a specific provision otherwise. Thus in Mowbray, Robinson &

3> where a contract was made in England through the American sellers’ broker for the

Co v Rosser,
sale of American timber, “shipment to be made not later than the end of November next”, and the
English buyers refused to carry out the contract because (inter alia) the goods had not been shipped
by the specified date, it was unsuccessfully contended by the sellers that by the custom of the trade
in America, “shipment” meant loading on railroad cars or loading on cars at the saw mills from

which the timber comes. In an English contract, “shipment” means putting on board a ship, unless

the sense is varied by other terms of the contract.

I See Tsakiroglou & Co Ltd v. Noblee Thorl GmbH [1962] A.C. 93.
2 See above at 2-024 et seq., and F. Lorenzon, When is a CIF seller’s carriage contract unreasonable? - Section 32(2) of the Sale of
Goods Act 1979 (2007) 13(4) J.LM.L. 241-257.
3 Mowbray, Robinson & Co v. Rosser (1922) 91 L.J.K.B. 524 CA.
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9. Alternative Performance

It has already been noted that in the absence of a stipulation to the contrary, a c.i.f. contract
can normally be performed in one of two alternative methods, and the seller has the option (or
obligation) of either arranging for the actual shipment of the goods or of purchasing them afloat.!
However, the contract may expressly or by necessary implication, deny any such option by
providing that it shall be performed by shipment only. In that case the seller, who is prevented by
lack of shipping or other facilities or by governmental prohibition from shipping, need not prove
that the contract could not be performed by purchasing goods afloat. If these events amount to
frustration of the contract because the seller has not undertaken an absolute obligation to perform
or to pay damages in lieu thereof, the contract is thereby discharged. Accordingly, where a contract
for the sale of Egyptian cotton seed oil c.i.f. Rotterdam, provided, inter alia, that “should the
shipment be delayed by... prohibition of export... or any other cause comprehended in the term
force majeure other than war... the time of shipment shall be extended by two months”, McNair J.
rejected the contention of the buyers that in order to enjoy the benefit of this stipulation, the sellers
also had to prove that they could not purchase goods afloat that were not affected by a prohibition
imposed by the Egyptian Government on the export of cotton seed 0il.> The judgment, which was

affirmed by the House of Lords after originally being overturned by the Court of Appeal,’® states:

“In regard to the suggestion that the sellers have to show that they could not buy goods afloat, it
seems to me that the use of the phrase ‘the shipment’ coupled with the later phrase ‘as soon as shippers
announce their inability to ship’, in the [contract], points clearly to the conclusion that, in this
particular contract, the parties are, in terms and designedly, providing protection for the sellers in a
case where the first method of performing their obligation under the c.i.f. contract, namely, shipping by
themselves or by their agents, is delayed. In my judgment, this clause will not work in any business
sense if it were held that the sellers, in addition to proving that the contemplated shipment was delayed,
had further to prove that they were unable to purchase goods afloat which were unaffected by the

prohibition.”

In Lewis Emanuel & Son Ltd v Sammut> a contract for the sale of 1,000 half sacks of Maltese

new spring crop potatoes, c.i.f. London, entered into on April 14, 1958, provided, inter alia, for

I See further, Treitel, Ch.10.
2 JH Vantol Ltd v. Fairclough Dodd & Jones Ltd [1955] 1 W.L.R. 642; [1955] 2 Al E.R. 516.
3 JH Vantol Ltd v. Fairclough Dodd & Jones Ltd [1955] 1 W.L.R. 1302 CA,; Fairclough Dodd & Jones Ltd v. JH Vantol Ltd [1957] 1
W.L.R. 136;[1956] 3 All E.R. 921 HL.
4 JH Vantol Ltd v. Fairclough Dodd & Jones Ltd [1955] 2 All E.R. 516 at 520.
5 Lewis Emanuel & Son Ltd v. Sammut [1959] 2 Lloyd’s Rep. 629.
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“shipment on or before April 24", The contract was not performed because the seller was unable
to obtain space on the one and only vessel that called at Malta between April 14 and 24. An award
by an umpire holding the seller responsible for damages was affirmed by Pearson J. The umpire
had found that no usage or custom, as the seller alleged, existed by virtue of which an implied
warranty that shipping space would be available within the shipment period stipulated was to be
imported into the contract, and that, in the event of shipping not being available, the contract would
be at an end. Pearson J. further held that although there was nothing to prevent the application of
the doctrine of frustration to the case of a c.i.f. contract for the sale of unascertained goods,! the
contract in the case before him was not frustrated as a result of the seller’s inability to obtain
shipping space. However, the buyers’ contention that no impossibility of performance was proven
and that the contract could have been performed by purchasing goods afloat, also failed. Not
because the word “shipment” excluded it,> but because the description of the goods was such that
from a practical point of view, the contract could not have been performed unless potatoes of the
contract description were present on the one ship which called at Malta between April 14 and 24.
However, there was no need to establish whether or not goods of the contract description were in
fact present on that one ship, because even if they were not, the contract would not be at an end by

virtue of such impossibility:

“Under a contract of this kind the seller has an obligation, and he undertakes the duty of finding or
providing cargo, finding or providing shipping space, and providing a contract of insurance; that is the
responsibility which he undertakes. If he is not sure of being able to provide cargo or shipping space or
a policy of insurance, he can guard himself by some provision in the contract, that it is subject to
shipping space being available or such potatoes being available, or subject to a contract of insurance
being procurable. But it seems to me that, if the buyers had been asked whether, in the event of the
seller being unable to obtain shipping space, the contract would be off, the buyers would have said
‘Certainly not. That is the seller’s duty and responsibility. It is his job to find shipping space. That is
what he undertakes to do. That is what he is being paid for in this contract, among other things.” As I

say, it is a matter of impression, but that is my impression of the possible business effect of this

' Having reviewed a long line of authorities, Pearson J. concluded: “In my view, there is nothing exceptional in principle as regards
c.i.f. contracts for unascertained goods. But, of course, it may well be that, in view of the nature of these contracts, it would be
more difficult to find a frustrating event than it would in the case of some other contracts for specifically ascertained goods and so
on. But, to my mind, exactly the same principle of frustration applies; it is only that there may be greater difficulty in showing it
in cases of that character” (at 640).

“The answer [to that] may be this, that this is a sale of goods predominantly, and what it really means is that the seller will procure
to be delivered to the buyers, through the mechanism of a c.i.f. contract, goods shipped in that period, and it does not matter
whether they are shipped by him or anybody else so long as they comply with all the requirements of the contract” (at 639).
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contract.”!

In Sociedad Iberica De Molturacion SA v Tradax Export SA*> a clause in a c.i.f. contract for

the sale of US soya beans for shipment October 5 - 25, 1971 provided that:

“should shipment of the goods or any part thereof be prevented at any time during ... contract
period ... by reason of ... strikes ... at port or ports of loading ... then shipper shall be entitled at the
termination of such ... strikes ... to an extension of time for shipment ... Shipper shall give notice by

cable ... if he intends to claim an extension of time for shipment”.

On October 25, 1971 the sellers sent a telex message to the buyers invoking the strike
extension clause, but the buyers alleged that the sellers were in default, inter alia, by specifying
eight potential loading ports as being strikebound, and because the strikes were not of such a nature
as to have totally prevented the sellers from shipping from any other US port not being a West
Coast port. Donaldson J., affirming a decision of an umpire, and of an arbitration appeal tribunal,
rejected both allegations as a basis for liability to the buyers for breach of contract, and refused to
infer an obligation on the part of the sellers to ship from an alternative US port which might have
been possible in the circumstances. The words “should shipment ... be prevented ... by ... strikes ...
at port or ports of loading” are intended to refer to the ports through which the seller intended to
ship or through which he would in fact have shipped but for the occurrence of the strike. Therefore
the fact that the strikes were not of such a magnitude as to have totally prevented the sellers
shipping from any other US port (not being a West Coast port) was not material, although any
doubts as to the construction of such clauses is to be resolved in favour of requiring performance.

10. Implying Force Majeure

In the American case of Madeirense Do Brasil S/A v Stulman-Emerick Lumber Co,’ the
Second Circuit Court of Appeals opined that a seller of Brazilian lumber sold on c. and f. terms
would have been liable for breach if he was unable to secure shipping space as a result of scarcity
caused by the Second World War. The contract was entered into after the Second World War had
been under way for over a year, and although the seller was able to obtain shipping space there was
an unexpected increase in freight and some of the lumber was shipped “on” instead of “below”

deck. The seller alleged that he was not responsible for the increased freight, or for breach in not

! Lewis Emanuel & Son Ltd v. Sammut [1959] 2 Lloyd’s Rep. 629 at 642.
2 Sociedad Iberica De Molturacion SA v. Tradax Export SA [1978] 2 Lloyd’s Rep. 545.
3 Madeirense Do Brasil S/A v. Stulman-Emerick Lumber Co, 147 F. 2d 399 (1945).
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procuring the required contract of carriage, on the grounds of force majeure resulting from the
scarcity of shipping space due to the war. The court dismissed these allegations on the grounds that
it was a foreseeable risk willingly undertaken, adding that “even had there been no ships available,
plaintiff was not, under the circumstances of this case, excused from performance”.!

It is therefore highly unlikely that frustration or a general force majeure clause may be
usefully invoked, unless specifically dressing up a specific tariff level as a frustrating or force

majeure event.

IV. Conclusions

This article looks at the issue of effects of the performance of contracts in the commodities
market as affected by the Sino-US trade war in light of the Covid-19 pandemic. Technically
speaking, with a detailed examination of the case laws on the Force Majeure Clause, this article
argues that it is highly unlikely that frustration or a general force majeure clause may be usefully
invoked, unless specifically dressing up a specific tariff level as a frustrating or force majeure event.
For all those likely to be affected either by the Covid-19 or the trade war, which could be parties
within a number of different industries, they should make preparations to manage and mitigate
against the changing trade landscape. Clear allocation of risk and a reflection of those risks in the
pricing can help both parties clearly and fully understand the bargain they have struck before
committing to a contract. Although standard contracts may assist in allocating such risk, there is no
substitute for a bespoke clause to deal specifically with issues such as potential trade wars and
“tariffs” and/or to perhaps share some of the risks.

In a big picture, it has been argued that the pandemic has caused a shift from globalism to
isolationism, such as the decoupling arguably taking place between China and the United States,
the two trade superpowers in the world, due to trade and political tensions between the two
countries. The coronavirus pandemic has increased trade decoupling by forcing a currently
globalised and efficient supply chain system to switch to a domestic-based supply chain to reduce
political risks and ensure supply to domestic consumers.

However, from the author’s point of view, the coronavirus pandemic offers a timely
reminder of international economic interdependence for co-existence. The coronavirus is not the
end of globalism; on the contrary, multilateralism and global supply chain, established through a
higher degree of social and economic cooperation and interdependence, should be our strategy for

dealing with the coronavirus pandemic in this changing world, and our strategy for coping with the

! Madeirense Do Brasil S/A v. Stulman-Emerick Lumber Co, 147 F. 2d 399 (1945) at 403.
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coronavirus pandemic will determine how our world may change.!

! ' WANG Chao, To Cope with a New Coronavirus Pandemic: How Life May Be Changed Forever, Chinese Journal of International
Law, Volume 19, Issue 2, June 2020, Pages 221-228, https://doi.org/10.1093/chinesejil/jmaa020.
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2023 SERCRL AT, BT I N .
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U IMO GHG study 2020. https://www.imo.org/en/OurWork/Environment/Pages/GHG-Emissions.aspx.

2 IMO DCS, SEEMP, and CII, ClassNK, https://www.classnk.or.jp/hp/zh/activities/statutory/seemp/index.html.

3 Greenhouse Gas Emissions, IMO, https://www.imo.org/en/OurWork/Environment/Pages/GHG-Emissions.aspx.
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PN A ERAAT VA BRI E 5 i R — ol R LA ZHL S VR AR 2 1 B R o, A S I
SR T HES ] B % E A 1] 1 o 1 RS
—. Bk BB ML BR IS B UK R R 2

LR BRAE BB AL R ST &, ZERR IR v R MR AT iz B N B S A4 T
PO HESRAENELERT, B O A G TR I RT B i, £ ERIUAIKME ATZE MRV HLE K
S, SMRV 1 ETS 5 RN BR B AT LI VRS HE R B P A 2 B9E 4 F B Green Deal Jy
B P HERE SRR AR BRI T 2 07 FOAT I

LKA Z 4k & (EU ETS)

K B2 454 2003/87/EC LASLIEIIE A IE AT aa MG i HE R R @, 238 2 T 2005 4F IR 20
A AR A, R L E o 7 R 1 B P 57 T B Sk & (EU ETS) o g 3
i HE S A B 70 BR R SE 1 T DX A 45% Bkl H w20 & BR BRI = AUMSHESUR = 1 20%.
ST R, BB AR 5 A RREE RS B 2.7%, sk ETS 347 AT 45 W
AR ICHE B AR K BB AL TR IR T R . RIS SR BUR SR 21 2 YR KRR ) — 00
15, LA/ UE = A OB HES . SR HED, BRHEBCE 5 v R b i b B HE U 7T 2L
MLH. Tk, BRI iR = SO AN K Ss 7R g g N ETS 24T .

ETS VAR B 2 4 2, B e e A R 1 7y 2 dzs il i = R I H R R iR =25
R E R FRR R ROE R, H AR AHERE I S B PR BRI B A 18] R G A

7/

The EU grew out of the European Community, with six founding member states and now has 27 Member States, which formed
the EU’s structure as a supranational organization. This supranational organization is itself characterized by a transcendental
jurisdiction.
Air Transport Association of America v. Secretary of State for Energy and Climate Change (EU Court of Justice, 2011),
https://climate-laws.org/geographies/european-union/litigation_cases/air-transport-association-of-america-v-secretary-of-state-for-
energy-and-climate-change-eu-court-of-justice-2011.
OHDR: (EREEES AR S R E BRE ST, s ER SR R 2017 SERR, 5 34 L.
4 http://europa.eu.int/scadplus/leg/en/lvb/128012.htm.
Smets I. NGOs, EU should prepare inclusion of shipping in ETS, Euro politics environment, 2011(810): p.5.
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ETS JfAE5e5%, BRECAUN AR 5 2 BIGHF S AEFAT . SRR ER R, 1R
MEWER A LR A M . SRR BTS 28— RS 2 B S CUCE 15 ZR 1
IR AT BT DLE M, RBE LT 70 B 5 Ak (e 45D JaHEE, ik DAk sk i 7K
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Ellinghaus, U., Ebsen, P., & Schloemann, H., Eu emissions trading scheme (EU ETS): status report, Journal for European
Environmental & Planning Law, 1(1), p.3-9 (2004).
Griindinger W. (2017) The European Emissions Trading Scheme (EU-ETS). In: Drivers of Energy Transition. Energiepolitik und
Klimaschutz. Energy Policy and Climate Protection. Springer VS, Wiesbaden.
Parker L. Climate Change: The European Union’s Emissions Trading System (EU-ETS) [C]// Congressional Research Service
Reports. Congressional Research Service, Library of Congress, 2006.
Griindinger W. (2017) The European Emissions Trading Scheme (EU-ETS). In: Drivers of Energy Transition. Energiepolitik und
Klimaschutz. Energy Policy and Climate Protection. Springer VS, Wiesbaden.
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REE “MadE. MG, BIE” BMER (EUMRV)

2013 4 6 1, BKIHZE G123 T IS I 3 AURHE M a2 4R35 VIR IE 72U HE %8 (Monitor
Report. Verification, UL R “MRV” ) , ZEM T 2015 47 A 1 HIERUAER. XhrE
FHIEI A SE A AR, IERSONRR BIA R — o SMRV [/ FH 2 Jld 5 1) 5 i 1
AT BARICEE, K BT 7% (0 A B2 45 BR R DU 5 A S ek H A e mT L, BR A
TGNV BRAE TSR T 318 5 S0vE T BOTAT, iR it i B 12 R B 28 B BOR L H ks i
S, R e B R AR Y R SRR T T S T B SRR SRR B LME N T L
i SE B B . MRV AE Ry —Fh 8l B H ik, —J7 A LAY 5% ETS IALRE, —J7 i
ARG N HEAT R B BV BRI S AR AE . AR A MRV IURE, H 2018 4E 1 H 1 Hilg, &4
P20 b A S IR A P 1 BN A S 1438 B AR PR I A O R S 201 52 SR A B TS Y I 42

V(B EE A A L) HUE T D EIRPI ARG R AL T AT —E K, BT IZE R ERGER A, B
FE B BRVE B IFASSA 2 IR B A 10K IR o AR G SRAB R N A RT3 11, gt 20040 1298 11 [ B0 ) E S 2% A1
CRAEFRITHAIER) « Bk, A SRR O F A AT B FE RS, AR EHAT Bl I A S BrRi

2 ogkEe. CCIREMEA XA TTE J?WUTJEL/UZHFE%&TME» B, (CAfUESE) 2012 4858 1 3, 36 57-58 1.

3 OJAfE: (BU MRV LR S KR o B (hEZEE) 2017 4E 7 H, 5 72 1.

EU ETS Monitoring and Reporting Regulation (MRR), https://www.emissions-euets.com/monitoring-and-reporting-regulation.
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T 37 0 YA 9 A 2 DX 33 P 4 9 0T A8 v 2 ) B B A o o 260 K D AR SR AE MO B
UNFCCC HESE A 4  — AN A BRI ATUZ D HE T AL B AVE ARG 4R A K B B0l S Rf . SMRV
B 7 @ SIS IR SR SRR U RGN RE, A L2 BR B 4k 2% IMO Jiti hn Hs
735 CASARR Y HE ] Ry R (R AR S PR R o b T IMO 1 R T et M A R s 1
B gih, WSO AIZmE, SRAM R BEHE N IMO R4t 18U I BUR s Bl R,
IMO 7ERLIZ E | BUH Y B 0 7 AR S0 70 BR BRI R 5 2, BRI kS vE
AT B HEE I T IMO AR MBURIERE S SR 7, BRASZIEL IMO VEEERL I i
SRR — R IEAHE I A 7 T EARE . R, ARk AR b BB HEBG A B 2 T B X 35
Wﬁﬁﬂéﬁﬁﬁ%ﬁﬁﬁ#ﬁ%“%éﬁﬂ”%ﬁ<memmmm@,Zﬁﬁﬁﬂmm
BEAHEARR, MBS . 7H TR SLIE R AT, AT B RR R S EE DL X R G B 3
] IRV BAURY K IS5 10 . ARy kI AR A, KR DXL I A2 15 4 A A ] ) ) P K
LI, A M R T 1 P PR35 2 () 2 4 iy RR B EAT 2 W R HE U 4T 30— FE . T AL, BRREE
DX IR ALY ) 52 ot 2 B8 0 STV AT AN 7 16 4 <5 LU B8 70 B AE B R ) B E IR 5 7 P o 1A

Woodall P, Director, D A /S. Shipping MRV for shipowners and operators: challenges and readiness.

Dufour J, Dufour J. Verifavia Launches First Dedicated Shipping Verification Service as EU ‘MRV’ Rules Come into Force.

EU-MRV (n 4).

Dobson, N. L., & Ryngaert, C., Provocative climate protection: Eu extraterritorial regulation of maritime emissions, International

and Comparative Law Quarterly, 66(2), 295-334(2017).

SOWDR:  (EREBEHSIRHPBCE LRI E BRE AT 5 E AR AR 2017 SRR, 56 40 TT.

COM (2013) 479, ‘Integrating maritime transport emissions in the EU’s greenhouse gas reduction policies’ 5.

The term hybrid governance can be used to describe different phenomena. Levi-Faur includes different concepts within this broad

category including co-regulation, enforced self-regulation, meta-regulation and multi-level regulation. We are using the term to

refer mainly to meta-regulation but it also captures the multi-level elements as between the EU and the IMO. See David Levi-Faur,

‘Regulation and Regulatory Governance’ in David Levi-Faur (eds), Handbook on the Politics of Regulation (Edward Elgar 2011).
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' Scott J, Smith T, Rehmatulla N, et al, The Promise and Limits of Private Standards to Reduce Greenhouse Gas Emissions from
Shipping. Journal of Environmental Law, 29(2): p. 231-262(2017).
2 European commission, 4 European Green Deal,
https://ec.europa.eu/info/strategy/priorities-2019-2024/european-green-deal _en#documents.
3 Gunter, B., In the market: Reforming the EU ETS revisited, Carbon & Climate Law Review (CCLR), (1), p.65-68(2014).
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TEHEE B (ISWG-GHG 7) 7€ ). & 1E 25 S K& [R] 52 e 1l 25 R — i 52 =2 2021
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T 5 SEBR A W AR, R DAHRRAE S AR S g P (] 45 (K S 1 R B T DL, K
B AR AR M D AR T R, AR R SRR R AN S RN R, bR
WA IMO FEBRIA B 7 0 B BUR M SLIE R R . T Aiig g ETS & il KHEZE 2 mS

U REPKIEAR « BURIGHT-ISFE (Mireille Delmas-Marty) = (— B I IILENEY , XI5, XI/NGFEE, dbR K& AR
#2019 ERR, 55 6 L.
Hertogen, A., Sovereignty as decisional independence over domestic affairs: The dispute over aviation in the eu emissions trading
system, Transnational Environmental Law, 1(2), 281-302 (2012).
SRR (EREDEIE AR S R E BRE AT, A ERL SR AL 2017 SRR, 5 32 TL.
SO (W EELGRT) o B COROTHEAAR) 2020 £ 4 H, 55 54-68 1T,
3 Marine Environment Protection Committee (MEPC) 75, 16-20 November (virtual session),
https://www.imo.org/en/MediaCentre/MeetingSummaries/Pages/MEPC-75th-session.aspx.
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M. BREEEEBERKE R
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2 Regulation 2015/757 of 29 April 2015 on the monitoring, Reporting and verification of carbon dioxide emissions from maritime
transport [2015] OJ L123/55.
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Dari-Amttiacci, G., & van Zeben, J., Legal and market uncertainty in market-based instruments: The case of the eu ets, New York
University Environmental Law Journal, 19(3), p.415-453 (2012).
Spinelli, C., The EU ETS and the European industry competitiveness: Working towards post 2020, Renewable Energy Law and
Policy Review (RELP), 7(3), p.25-34 (2016).
3 Shen, Y., & Feng, J., Linking China’s ETS with the EU ETS: Possibilities and institutional challenges, Environmental Policy and
Law, 47(3-4), p.127-133 (2017).
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! Dobson, N. L., & Ryngaert, C., Provocative climate protection: Eu extraterritorial regulation of maritime emissions, International
and Comparative Law Quarterly, 66(2), p.295-334 (2017).
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2 Nast, T., The response of the international shipping industry to global climate change, Journal of Maritime Law and Commerce,
44(1), p.29-46 (2013).
3 Leal-Arcas, R., & Filis, A., Legal Aspects of the Promotion of Renewable Energy within the eu and in Relation to the eu’s
Obligation in the WTO, Renewable Energy Law and Policy Review (RELP), 5(1), p.3-25 (2014).
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The Evolution Logic, Developing Trend and Enlightenment of EU

Carbon Governance Policy in Shipping Industry

SUN Yue"

Abstract: Upon the evolution of the carbon governance policy in the shipping industry, the
EU has gone through various stages - from regional legislative governance to a stage attempting to
use unilateral actions to break through the established principles of international conventions to
regulate global carbon emissions, and finally to the Common but Differentiated Responsibilities
Principle (hereinafter referred to as CBDRP) seeking multilateral cooperation. However, the EU
policy is always guided by the achievement of regional emission reduction. The two formal
legislations, namely the EU Emissions Trading System and EU Monitor, Report and Verification
(hereinafter referred to as EU MRV) as well as Green Deal are the EU’s main legal means and
policies for carbon governance in the shipping industry. In the future, the carbon emission
governance of the global shipping industry will form a mixed governance pattern where the two
models, namely regional governance and global governance will coexist, leading to a situation
whereby the EU will expand into the field of multitiered collaborative global governance with its
regional governance advantages. Given all these, China should uphold the legislative cornerstone
of CBDRP, establishing a carbon trading system in shipping industry to strengthen its position in
climate change negotiations, promote the standardization of international carbon trading rules, and

jointly build a globally integrated carbon emissions trading system in shipping industry.

Keywords: EU Shipping Industry; Carbon Governance; Carbon Trading System; Evolution
Logic; Common but Differentiated Responsibilities Principle (CBDRP)

As an Annex I organization of the United Nations Framework Convention on Climate
Change (hereinafter referred to as UNFCCC) and the Kyoto Protocol, and a member of the
International Maritime Organization (hereinafter referred to as IMO), the EU has been committed

to the exploration of multi-channel solutions to climate change under the dual emissions pressure

* SUN Yue is a Doctoral candidate in international law at Shanghai Maritime University. E-mail: sunyue84@163.com.
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of the two conventions and IMO. The EU is the first region to commit to achieving net zero carbon
emissions by 2050, which is announced by law.! The EU intends to include the shipping industry
into the scope of control of the existing carbon emissions trading system.? The European
Commission proposed on 14 July 2021 that shipping should be included in the EU Emissions
Trading System (hereinafter referred to as ETS) in stages to regulate international navigation.’
Although the proposal is only a starting point for further negotiations, once it is announced, a plan
to include the shipping industry into the world’s largest carbon emissions trading system will
eventually be created.*

This article sorts out the carbon emission requirements of the shipping industry by
international conventions and also the IMO. Given the pressure from its own emission reduction,
the shipping industry will become a new industry included in the EU’s carbon emissions trading
system, and it is very likely that measures will be taken as soon as possible to reduce carbon
emissions released by the global shipping industry in order to achieve the overall emission
reduction goal of the EU. Therefore, the EU’s policy trends on the issue of carbon emission
reduction in the shipping industry are very important, and it is as such, necessary to analyze the
evolution of its carbon emission policy in order to predict the possible future policy trends.
Combined with China’s goal of carbon neutrality, it provides effective suggestions and measures

for the formulation of future carbon emission reduction policies in the shipping industry.

I.The Origin of EU Carbon Emission Policy in Shipping Industry

UNFCCC is by far the most influential, widest, and far-reaching international legal document

! XIE Fuzhan &LIU Yaming, Annual Report on Actions to Address Climate Change (2020 ) , China Social Sciences Press,
November, 2020, 7.
In 2008, the EU passed the 2008/101/EC Directive, including the aviation industry into the EU carbon emissions trading system.
Starting in 2012, all flights to or from any EU airport must purchase carbon emission allowances. Aircraft operators who fail to
turn in sufficient allowances will be fined, detained and even embargoed. Public opinion unanimously believes that the shipping
industry, which is of a similar attribute to the aviation industry, can also be included in the EU carbon emissions trading system
through similar procedures.
3 The industry emissions coverage rate regulated by the EU ETS will increase year by year from 20% in 2023 to 100% in 2026. The
proposal will suggest that the EU emissions market includes emissions from voyages within the European economic area and
emissions from all ships entering the port for international voyages, or 50% emissions for incoming voyages and 50% emissions
for outgoing voyages. Although the European Commission’s Directorate-General for Climate Action and the responsible agency
of ETS have recommended that the complete inbound voyage be included, other agencies have expressed the hope that a
50%/50% inbound and outbound model will be adopted for international voyages. The committee’s proposal also suggests that
starting from 2023, ETS will gradually be applied to shipping, by which time companies will have to pay for 20% of their ship’s
emissions. Starting in 2026, this number will increase year by year, reaching 100% coverage. This phased approach will not
include free emission allowances allocated to companies that can subsequently be traded. Companies subject to EU ETS purchase
emission allowances from the limited allowances issued by the Commission each year. They can keep these allowances to make
up for their own emissions, or sell them to other companies when they are not needed. Shipping companies must report their
annual carbon dioxide emissions during the voyage to and from the European economic port area through monitoring, reporting
and verification regulations.
In the past 12 months, the price of carbon dioxide has almost doubled, to about 55 Euros (approximately US$65.6) per ton. If the
proposal is passed, it will be the first market-based measure for international shipping emissions.
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in the field of international environment and development.! Its objective is: “to achieve
stabilization of greenhouse gas concentrations in the atmosphere at a level that would prevent
dangerous anthropogenic interference with the climate system .2 To achieve the goal of the
UNFCCC, the Kyoto Protocol came into effect in 2005 becoming the first legally binding climate
agreement. The signing of the Kyoto Protocol officially opened up the rapid growth of global
carbon trading.> The Paris Agreement to the UNFCCC, reached by nearly 200 parties is the second
legally binding climate agreement and has made arrangements for the global response to climate
change after 2020. UNFCCC, the Kyoto Protocol and the Paris Agreement require Annex I
countries to take action first and assume more responsibility for global climate change based on the
principle of fairness and CBDRP.

The latest IMO report shows that the total carbon emissions from shipping has increased from
977 million tons in 2012 to 1.076 billion tons in 2018 (an increase of 9.6%); while the target was:
962 million tons of carbon dioxide emissions in 2012 and 1.056 billion tons of carbon dioxide
emissions in 2018 (an increase of 9.3%).* The fact that the international shipping industry has
failed to achieve the expected emission reduction targets has caused some hindrance to the
achievement of subsequent emission reduction targets. The seven typical ship types, or the
representatives of world fleet, namely bulk carriers, oil tankers, container ships, chemical tankers,
liquefied gas carriers, general cargo ships and refrigerated bulk carriers, account for about 88%
carbon dioxide emissions of the world’s total and about 98% workload of the world’s total.’
Consequently, the achievement of the shipping industry’s carbon emission reduction target directly
affects that of the overall carbon emission reduction target. The Fourth IMO GHG Study 2020
report presents four metrics of carbon intensity, namely Energy Efficiency Operational Indicator
(EEOI, g CO/t/nm), Annual Efficiency Ratio (AER, g CO/dwt/nm), DIST (kg COz/nm) and
TIME (t COy/hr). These metrics can either be calculated with data from the Data Collection System
or are included in the SEEMP Guidelines. Also, these metrics are used in research to evaluate the
carbon intensity of international shipping. It is foreseeable that these metrics will be used in the
supervision of carbon emission reduction in the global shipping industry, with a view to achieving

zero carbon emissions in the shipping industry as soon as possible. IMO has required its member

I ZHANG Ruijiao, Chinese Strategy Method for Coping with Global Green Carbon War - Study on Building Carbon Trading
Mechanism and Carbon Accounting System of China, Master’s thesis of Donghua University, 2013, p.24.
2 See UNFCCC article 2.
Teall Crossen, The Kyoto Protocol Compliance Regime: Origins, QOutcomes and the Amendment Dilemma., Resource
Management Journal, 2004, 1:3.
4 IMO GHG study 2020. https://www.imo.org/en/OurWork/Environment/Pages/GHG-Emissions.aspx.
5 IMO GHG study 2020. https://www.imo.org/en/OurWork/Environment/Pages/GHG-Emissions.aspx.
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states to collect and report fuel consumption data from 1 January 2019." As an international
organization authorized by the Kyoto Protocol to coordinate carbon emission reduction issues in
the shipping industry, the IMO has requirements for reducing greenhouse gas (GHG) emissions

from ships, which are shown in the figure below.?

Date(Y) GHG Emission Requirements

"Carbon Dioxide Emission from the Ship" Resolution established and authorizes the IMO to

e control GHG emissions.

2003 IMO entitled to policy and Implement shipping GHG Emission reduction.

New regulatory tools to improve energy efficiency of international ships:

A. Strict carbon intensity standards are imposed on new types of ships — the Mandatory Design

3 g
201 Requirement (EEDI).

B. For all ships — the Mandatory Ship Energy Efficiency Management Program (SEEMP) to
improve ship energy efficiency.

2015 EEDI Phase 1: Reduce ship carbon intensity by 10%.

Compulsory IMO data collection system: As from January 1, 2019, any vessel above 5,000 gross
2016 tonnage (accounting for more than 85% of international shipping emissions) is required to collect
fuel consumption data and submit annual reports to the IMO.

2018 IMO entitled to formulate strategy for reducing GHG Emissions from ships.

Adopt a procedure to assess the impact of alternative measures on countries. Strengthen EEDI
2019 requirements for some ship types. Resolution on port and shipping cooperation. Establish the
"GHG Technical Cooperation Trust" within the IMO.

2020 EEDI Phase 2: Reduce the carbon intensity of ships by 20%.

EEDI Phase III: Reduce the carbon intensity of ships by 30%. Several types of ships are

2025 " . 5 . 4 :
premature (2022), with the largest container ships reducing carbon intensity by up to 50%.

2023-2030 Medium term action: Reduce fleet carbon intensity by at least 40%.

2030-2050 Long-term action: Reduce the carbon intensity of the fleet by at least 70%.

Reduce the total Greenhouse Gas (GHG) emissions by at least 50% per year (requiring the
2050 reduction of carbon dioxide by approximately 85% for each vessel) and achieve carbon
neutrality by the earliest possible means of this century.

Figure 1: IMO Requirements to Reduce Greenhouse Gas (GHG) Emissions from Ships

Source: Self-made by the author

In order to realize its own interests and achieve emission reduction targets, the EU has to turn
its sights to the global carbon emission reduction market, although such a move may bring political
and/or moral hazards like cross-border jurisdiction issues. However, according to legal realism, it is
reasonable to use various methods to maximize one’s own goals based on the criteria of power and

interests. Therefore, the carbon governance policy of the EU presents a political strategy that

1 IMO DCS, SEEMP, and CII, ClassNK, https://www.classnk.or.jp/hp/zh/activities/statutory/seemp/index.html.
2 Greenhouse Gas Emissions, IMO, https://www.imo.org/en/OurWork/Environment/Pages/GHG-Emissions.aspx.
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transcends jurisdiction,! with the ultimate goal to achieve its own interests. A typical case is the
requirement of the EU Aviation Industry ETS directive: Starting from 1 January 2012, all airlines
flying into, out of, and within the EU should have enough carbon emission allowances to cover
their greenhouse gas emissions.? This decree is the first attempt of the EU’s carbon emission
legislation to expand its power to the global field, and it has laid a certain foundation for promoting
its leadership in the field of climate change. However, it has to be pointed out that in the process of
implementing its carbon governance policies and standards, the EU has indeed encountered
opposition and criticism from the international community. Therefore, the EU has to postpone its
pace of global carbon governance, and instead adopt a strategy that not only takes the overall
interests of the organization as the primary starting point, but also should hope to promote win-win

cooperation among international entities with its influence.

I1. The Evolution Logic of EU Carbon Governance Policy in Shipping Industry
As far as EU shipping carbon governance legislation and policy development are concerned,
before the EU planned shipping carbon emissions into its overall carbon emission reduction legal
framework, it had already begun preparatory measures, which are mainly reflected in the
implementation of its shipping MRV mechanism.> MRV and ETS have become the EU’ s two main

legal means for carbon emission governance in the shipping industry; Green Deal provides a
concept of implementing multiple ways to further promote climate change governance.

1. EU Emissions Trading System (EU ETS)

The EU Directive 2003/87/EC, which came into effect in 2005, officially began to regulate

carbon emissions in the form of legislation. Based on this directive, the EU has established an
Emissions Trading System (EU ETS) between its member states. By regulating emissions from
entities, the EU has achieved the 45% carbon emission reduction target in the region, accounting
for approximately 20% of the EU’s total greenhouse gas emissions.* A study shows that emissions
from the shipping industry account for 2.7% of the total global emissions. Therefore, including the
shipping industry in ETS for regulation has provided a new solution to the EU’s overall emission

reduction targets. At the same time, non-governmental environmental organizations have

The EU grew out of the European Community, with six founding member states and now has 27 Member States, which formed
the EU’s structure as a supranational organization. This supranational organization is itself characterized by a transcendental
jurisdiction.

Air Transport Association of America v. Secretary of State for Energy and Climate Change (EU Court of Justice, 2011),
https://climate-laws.org/geographies/european-union/litigation_cases/air-transport-association-of-america-v-secretary-of-state-for-
energy-and-climate-change-eu-court-of-justice-2011.

3 HU Bin, Research on the EU Marine ETS in the Context of International Law, China Social Sciences Press, 2017, p.34.

4 http://europa.eu.int/scadplus/leg/en/Ivb/128012.htm.
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repeatedly called on the EU to formulate an instrument to reduce carbon emissions from shipping.'
It is speculated that the carbon emissions trading scheme is a powerful and effective tool to reduce
carbon emissions from the shipping industry. Based on this, the EU will continue to make efforts to
include the shipping industry in ETS for regulation in order to reduce greenhouse gas emissions.
The logic of ETS to regulate carbon emissions is to control greenhouse gas emissions through
allowance restrictions. This is because the upper limit of total greenhouse gas emissions is set in
advance, and the purpose of this, is to leave space for the allocation of emissions. One of the key
obstacles of projecting this directive to the shipping industry is whether it is reasonable and feasible
for ships entering the EU region to be regulated by the upper limit of emissions in the EU region.
The reason is that ETS is a carbon governance model that allocates total carbon emissions through
legislation and combines market free trading mechanisms. The mobility of ships has led to its
continuous carbon emissions during the voyage. This carbon emissions not only belong to the total
emissions of the flag state of the ship, but should also be regulated by the environmental policy of
the voyage area. What’s more, how to coordinate the cross-qualification of carbon emissions is still
unclear. The EU carbon trading market was established in 2005 and stands, the world’s oldest and
largest carbon trading market.> The shift from free distribution to paid distribution of carbon
allowances has resulted in the scarcity of carbon allowances. The price of carbon trading, therefore,
has continued to rise, and the entities have to be more cautious in the process of emissions, thus
ensuring that total carbon emissions are gradually reduced. Due to the strong enforcement of the
EU ETS directive in the region, the emission entities in the first phase have submitted data and
made commitments, because excess emissions will face fines.> The regional control effect of ETS
is worthy of recognition, but as long as the issue of whether the ship’s carbon emissions should be
attributed to the flag state or the voyage area is inconclusive, or that the rules for ETS to regulate
the ships are not recognized by relevant stakeholders, the target for ETS to bring the shipping

industry into its jurisdiction will be a talk shop.

Smets I. NGOs, EU should prepare inclusion of shipping in ETS, Euro politics environment, 2011(810): p.5.
Ellinghaus, U., Ebsen, P., & Schloemann, H., Eu emissions trading scheme (EU ETS): status report, Journal for European
Environmental & Planning Law, 1(1), p.3-9 (2004).
Griindinger W. (2017) The European Emissions Trading Scheme (EU-ETS). In: Drivers of Energy Transition. Energiepolitik und
Klimaschutz. Energy Policy and Climate Protection. Springer VS, Wiesbaden.
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Figure 2: Data Required by the EU Member States to Implement the ETS Decree in 2005
Source: Self-made by the author

ETS is not perfect. The issuance of carbon allowances is easily affected by factors such as
economic situation, climatic conditions, technical level, etc. It is difficult to accurately determine
its scientificity and rationality.! Comparing the allocation of the first phase of the EU’s ETS carbon
emission allowances with the emission reductions required by the Kyoto Protocol, it can be seen
that most of the EU member states have exceeded the emission reductions required by the Kyoto
Protocol, so it is difficult to achieve the EU’s promised emission reduction targets.? Under this
situation, including shipping industry into the jurisdiction of ETS has become more complicated,

which has further aggravated the criticism of the scientificity and rationality of ETS.

! Parker L. Climate Change: The European Union’s Emissions Trading System (EU-ETS) [C]// Congressional Research Service
Reports. Congressional Research Service, Library of Congress, 2006.
2 Griindinger W. (2017) The European Emissions Trading Scheme (EU-ETS). In: Drivers of Energy Transition. Energiepolitik und
Klimaschutz. Energy Policy and Climate Protection. Springer VS, Wiesbaden.
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Source: Self-made by the author

From the perspective of international law, the EU’s inclusion of the shipping industry into the
EU ETS does not violate its obligations under international law,! but it ignores that the issues of
climate change require an attitude of multilateral consultation and joint response, and the unilateral
regulation to adjust international emission reduction issues does not conform to the principles of
international law and substantially violates the interests of other countries. A typical example is
EU’s adoption of the nine principles of the future legal framework for reducing greenhouse gas
emissions from ships under the impetus of the IMO’s unique “simple majority” voting mechanism.
The second principle of “compulsory and equal application to all flag states” violates the CBDRP
established by the UNFCCC and the Kyoto Protocol.?

2. EU Monitor Report and Verification Draft Regulations (EU MRV)

The European Commission proposed a draft regulation “ Monitor, Report, and Verification

(hereinafter referred to as MRV) on the monitoring, reporting, and verification of greenhouse gas
emissions attributable to shipping in June 2013. This regulation came into effect on 1 July 2015,

marking the completion of all legislative procedures and had officially become one of the EU

The United Nations Convention on the Law of the Sea stipulates the jurisdiction of port states to prevent pollution from ships.
Since the port is located in the internal waters of a country and falls within the sovereignty of that country, ships do not have the
customary right to enter the ports of other countries as a matter of course in international law. If a ship wants to enter a port of
another country, it must comply with the entry conditions (including environmental protection requirements) set by the port state.
Therefore, as long as the EU applies EU law through port state jurisdiction without discrimination, its actions do not violate
international law in theory.

2 YAO Ying, Analysis of Maritime Emission Reduction under the CBDP, Contemporary Law Review, 26(1), 57-58(2012), .
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laws.! The role of MRV is to collect data through compulsory control measures and provide the
data necessary to the EU in order to set corresponding emission reduction targets. It can be seen
that the EU’s shipping industry carbon emissions are controlled by a combination of market
measures and legislative measures. The purpose of market measures is to use economic policy tools
to influence decision-making, especially to reduce emissions through coordinated and dual
incentives and profits; while the purpose of legislative measures is to have a compulsory access to
information as an aid to the improvement of market mechanisms. As a data resource control
method, MRV is used both to enhance the power of ETS, and to promote EU governance concepts
and standards globally.> According to MRV regulations, starting from 1 January 2018, all vessels
calling at EU ports or engaged in related transportation work must accept carbon dioxide emissions
monitoring and provide reports.> MRV requires the supervised party to hold a validity document
issued by an independent verifier and accept inspections by the authorities of member states.*
Although the first annual monitoring period is 2018, this measure has been and will cause
uncertainty and continuous evolution of the regulatory environment and regulatory objects before
and after 2018.°> The problem with MRV is that the regulated scope of control covers the entire
voyage to and from the EU, which means that the EU will regulate carbon dioxide emissions
outside its territory and require ships to provide reports and data.® Whether this action constitutes
extraterritorial jurisdiction is still controversial in international law.

It can be seen that the EU has a certain potential in the regulation of carbon emissions data in
the shipping industry, and it is also in a leading position in the regulation of carbon trading in the
shipping industry on a global scale. ETS emphasizes the limitation of the total amount of carbon
emissions and the re-circulation in the trading market, but none of them can break the upper limit
of the total amount established by legislation. MRV statistics on past ship emissions provide data
support for the rationality and feasibility of ETS transactions. As formal legislation, ETS and MRV
complement each other and propose a feasible legal solution for the primary and secondary
distribution of carbon emissions from the EU shipping industry. At the same time, as a member of
IMO, the EU has been committed to promoting the development of IMO greenhouse gas emission
laws and regulations. MRV is not only the legal norm of the EU regional shipping industry

emission reduction market, but also an important standard for the establishment of energy

ZHOU lian, Interpretation of EU MRV Regulations and Suggestions for Response, Maritime China, July, p.72(2017).

EU ETS Monitoring and Reporting Regulation (MRR), https://www.emissions-euets.com/monitoring-and-reporting-regulation.
Woodall P, Director, D A /S. Shipping MRV for shipowners and operators. challenges and readiness.

Dufour J, Dufour J. Verifavia Launches First Dedicated Shipping Verification Service as EU ‘MRV’ Rules Come into Force.
EU-MRV (n 4).

Dobson, N. L., & Ryngaert, C., Provocative climate protection: Eu extraterritorial regulation of maritime emissions, International
and Comparative Law Quarterly, 66(2), 295-334(2017).
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efficiency standards for ships inside and outside the region. In the future, this measure will provide
a large amount of data support for the establishment of a global shipping emission reduction market
mechanism and legal regulations within the framework of IMO or UNFCCC.! MRV has
accelerated the process of establishing a global data collection system for greenhouse gas emissions
caused by shipping, which allows the EU to continue to exert pressure on the IMO to achieve
substantial progress in the formation of international laws and regulations on carbon emission
reduction.? Since the IMO has not yet launched data statistics on ship carbon emissions, and the
EU is a powerful shipping bloc, data from ships passing through the jurisdiction of the EU provide
a good basis for IMO’s policy decision-making. Therefore, it is difficult for IMO to remain
unaffected by the EU’s achievements in the process of shipping control policy formation or
legislation. In other words, the EU shipping industry legislation has subtly affected the future
policy choices and decisions of IMO. And it can be seen that the formulation of EU legislation and
IMO laws and regulations will form an iterative approach and interact with each other. Therefore,
the future carbon emission governance of the global shipping industry will form a hybrid
governance pattern in which regional governance and global governance coexist. Regional
governance and IMO governance will interact and influence each other.> Due to the advancement
of EU legislation, it is not difficult to draw the conclusion that the EU expects to expand into the
field of global governance with its regional governance advantages. In this process of expansion,
the question of whether EU regional legislation constitutes extraterritorial control has once again
emerged. The shipping industry is about to face the same dilemma as did the EU’s aviation industry
carbon emission control actions many years ago. It can be seen that the essence of EU regional
legislation is to fight for power through legislation in order to redistribute the interests of all parties
on the issue of carbon emissions. This dilemma can be resolved through political means of
multilateral negotiations or through legal means. Therefore, international law plays a certain role in
coordinating the conflicts of power struggles in hybrid governance and may become an effective
way of governance in this regard.*

3. European Green Deal (EGD)

In the summer of 2020, the European Commission proposed an impact assessment plan to

' HU Bin, Research on the EU Marine ETS in the Context of International Law, China Social Sciences Press, p. 40(2017).

COM (2013) 479, Integrating maritime transport emissions in the EUs greenhouse gas reduction policies 5.

3 The term hybrid governance can be used to describe different phenomena. Levi-Faur includes different concepts within this broad
category including co-regulation, enforced self-regulation, meta-regulation and multi-level regulation. We are using the term to
refer mainly to meta-regulation but it also captures the multi-level elements as between the EU and the IMO. See David Levi-Faur,
Regulation and Regulatory Governance in David Levi-Faur (eds), Handbook on the Politics of Regulation (Edward Elgar 2011).

4 Scott J, Smith T, Rehmatulla N, et al, The Promise and Limits of Private Standards to Reduce Greenhouse Gas Emissions from
Shipping. Journal of Environmental Law, 29(2): p. 231-262(2017).
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raise the EU’s 2030 greenhouse gas emission reduction target to at least 50% in a responsible
manner, which is 55% compared to the 1990 level. The European Green Deal was launched under
such a circumstance. The deal will take action on maritime transport, including controlling the
entry of the most polluting ships into EU ports and forcing docked ships to use shore power only.!
This means that it is a foregone conclusion that the shipping industry will be included in ETS
control. Issues such as the specific control method, how to distinguish the country of nationality of
the ship, and how the allowance will be allocated, are yet to be determined. The European
Commission has issued a proposal on the EU’s 2030 energy and climate framework, which
includes the reform of the EU ETS.? At the same time, the committee proposed to use the treaty to
allow the European Parliament and the Council to pass ordinary legislative procedures in this area
with a qualified majority rather than a unanimous vote. This procedural loosening also reflects the
EU’s determination to accelerate the inclusion of carbon emissions in the shipping industry into the
ETS.

The formation of EGD, for one thing, signifies the EU’s realization that in the context of
global carbon governance, its unilateral actions on the shipping industry cannot be recognized by
the international community, and the countermeasures from other countries against their
extraterritorial controls do no good to the achievement of the EU’s carbon emission targets; for
another, the EU has noticed that the carbon emission effects of developing countries are good for
achieving global carbon emission goals. The EU has already got first-hand advantages on carbon
emissions trading market. How to reasonably and legally include the shipping industry into ETS
regulation and how to obtain more international support will be the developing trend of the EU’s

shipping industry carbon governance policy.

I11. The Developing Trend of EU Carbon Governance Policy
As the only international organization contracting party of the UNFCCC, with the completion
of regional carbon emission control policies and legislation, the EU has obvious intentions to
promote its carbon emission reduction policies and legislative models to the world. The failure of
the aviation industry makes it turn its attention to the shipping industry, which does not only meet
the needs of the EU’s own interests, but also an excellent opportunity to shape its international
influence on climate change. There are three paths for EU’s global shipping industry carbon

governance strategy. The first is to try again to regulate the global shipping industry’s carbon

' European commission, 4 European Green Deal,
https://ec.europa.eu/info/strategy/priorities-2019-2024/european-green-deal en#documents.
2 Gunter, B., In the market: Reforming the EU ETS revisited, Carbon & Climate Law Review (CCLR), (1), p.65-68(2014).
56



CERPEER SBOR) 2021 4 28 4 1)

emission reduction issues with regional legislation; the second is to further pressure the IMO to
urge the introduction of carbon emission standards and laws and regulations for the shipping
industry; the third is to return to the CBDRP under the UNFCCC framework through a multilateral
cooperation model and reach a new agreement with developing countries. However, in the process
of negotiation, regardless of technology or standards, the EU’s experience and first-hand
advantages will have a strong influence on the negotiation. The EU statutes were limited to
technical issues at the beginning, but today they affect all aspects of the law.!

The EU ETS is considered to be the key to achieving the EU’s goal of reducing greenhouse
gas emissions by at least 20% from 1990 levels by 2020. This is a cost-effective and economical
way for the EU.2 The fact that the shipping industry is not included in the ETS provides an
opportunity for this. At the same time, the globalization of the shipping industry is extremely
effective in helping the EU achieve its carbon emission reduction targets. But it is foreseeable that
this move will be opposed by the international community, especially by developing countries. The
reason is that the Kyoto Protocol does not include the international shipping industry within its
scope of adjustments.> At the same time, the Kyoto Protocol, as a supplementary clause of
UNFCCC, is the most relevant international law basis for shipping carbon emission reduction
under the UNFCCC framework. The Kyoto Protocol inherits the CBDRP established by the
UNFCCC, which is a basic principle of international law for the international community to deal
with climate change issues. The EU’s unilateral action pushes the pressure of reducing emissions to
developing countries, and the multilateral treaties formed on this basis will become unattractive.
Under the opposition of developing countries, the EU’s first path will be obstructive and long.

The EU’s second path is to promote the iterative update and development of the IMO
Convention by influencing IMO’s decision-making, and gradually becomes the driving force for
the formation of international shipping carbon emission policies.* In addition, the EU has been
lobbying the IMO to regulate marine emissions by setting quantifiable emission reduction targets,
and has submitted ETS proposals many times. But these efforts still bore no fruit even in May 2015
when the MEPC 68 meeting was held. The committee again decided not to set quantifiable
emission reduction targets for marine emissions. Subsequently, the EU Ministry of Environmental

Protection passed a draft of new mandatory regulations to reduce the carbon emission intensity of

Mireille Delmas-Marty, translated by LIU Wenling & LIU Xiaoyan, Marcher ensemble vers un droit commun mondial, Peking
University Press, 2019, p. 6.

Hertogen, A., Sovereignty as decisional independence over domestic affairs: The dispute over aviation in the eu emissions trading
system, Transnational Environmental Law, 1(2), 281-302 (2012).

3 HU Bin, Research on the EU Marine ETS in the Context of International Law, China Social Sciences Press, 2017, p.32.

4 ZHENG Haiqi, Analysis on the EU's Ocean Governance Models, Pacific Journal, April, 2020, p.54-68.
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existing ships, which is based on the current mandatory energy efficiency requirements to further
reduce greenhouse gas emissions from shipping. This is consistent with the IMO’s original
greenhouse gas strategy, which aims to reduce the carbon intensity of international shipping by
40% by 2030 compared to 2008. The amendments were formulated at the seventh session of the
Intersessional Working Group on Reduction of GHG Emissions from Ships (ISWG-GHG 7), held
as a teleconference 19-23 October 2020. The draft amendments, together with the findings of the
impact assessment, would be submitted to the MEPC 76th meeting in June 2021 for formal
adoption.! It can be seen that under the continuous pressure of the EU, IMO’s requirements for
ship energy efficiency and management continue to increase. Based on the advancement of EU
ship energy efficiency and MRV data, in the upcoming laws and regulations of IMO, the influence
of EU laws and EU standards must exist. In other words, behind the international standards
promoted by IMO are EU standards, and the EU indirectly implements global carbon emission
regulations with its standards and technological advancement. It can be seen that the advancement
of the EU’s second path has achieved initial results. Standards are an important consideration of the
scientific nature of legislation. The improvement of standards will also give rise to the process of
IMO’s policies and legislation on carbon governance. As the shipping industry is likely to be
included in ETS control, it is only an adjustment in time and specific methods. In the field of global
shipping industry carbon governance, a hybrid governance model of regional governance and
global governance is about to take shape. Therefore, IMO’s policy formulation should be based on

CBDRP. In terms of specific control methods, for example, on issues such as whether the ship” s

country of nationality should be differentiated, or how the allowances are allocated, the balance of
interests of all parties should be fully considered, and attention should be paid not only to formal
fairness, but also to substantial fairness.

Due to the difficulty of advancing climate change negotiations, the Paris Agreement attempts
to change the traditional top-down regulatory approach on climate issues and adopt the bottom-up
governance model of independent contribution of nations. Against this background, the
international opinion on whether a consensus can be reached on the issue of carbon emission
reduction in the shipping industry is gradually becoming blurred. Due to the game and
contradiction of the interests of various countries, each country may establish its own technical
standards, carbon emission allowance system and other carbon policies for their own ships, which

is not conducive to the distribution of total carbon emissions from the global shipping industry, nor

' Marine Environment Protection Committee (MEPC) 75, 16-20 November (virtual session),
https://www.imo.org/en/MediaCentre/MeetingSummaries/Pages/MEPC-75th-session.aspx.
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is it conducive to the formation of a global carbon trading market. Trade barriers will inevitably
form in the process of working independently, because shipping plays a pivotal role in trade.
Therefore, the international community must find a mechanism to continuously lower trade barriers
in order to reach an agreement on the issue of carbon governance in the shipping industry.
Realizing that such see-saw negotiations are not conducive to the advancement of globalization
negotiations, the EU has become aware of China’s influence on the issue of carbon governance in
the shipping industry, and attaches importance to the cooperation with China,! especially the use of
the carbon trading system in shipping carbon governance. The EU also recognizes that in the
process of cooperation, it should implement the CBDRP under the UNFCCC, and provide technical
and financial support to developing countries. It can be seen that the EU’s developing trend of
future carbon policy will firmly choose the third path and strengthen its cooperation with China.

In summary, the EU MRV and ETS, the EU’s main legal means for carbon emission control in
the shipping industry, are both produced under the background of IMO regulatory inertia and the
convention that excludes international shipping from the climate change agreement.> MRV has
provided sufficient data support for the promotion of ETS. The EU tried early to promote the ETS
model to the world, but it was not sure whether it would obtain the support and good results of the
international community. In recent years, it has returned to the CBDRP and the multilateral
cooperation model. The aim is to promote the EU’s technology, standards and policies in the
process of international multilateral cooperation in order to establish its leading position in dealing
with international climate change issues. At the same time, the EU has set the continuous
improvement of IMO efficiency as a strategic goal, and it will join IMO to implement global
shipping carbon emission reduction laws and regulations and promote relevant projects in order to
achieve the EU’s emission reduction targets as soon as possible. In the context of a hybrid
governance of regional governance and global governance in the global shipping industry, the EU’s
participation in global carbon emission governance presents a clear and complete logic, which
provides a certain reference for China’s participation in global shipping industry carbon

governance.

IV. The Enlightenment of EU Carbon Governance Policy

! In the past five years, the 2015 China-EU Joint Statement on Climate Change, the 2016 China-EU Roadmap on Energy
Cooperation and the 2018 China-EU Leaders’ Statement on Climate Change and Clean Energy have been reached.
2 Regulation 2015/757 of 29 April 2015 on the monitoring, reporting and verification of carbon dioxide emissions from maritime
transport [2015] OJ L123/55.
59



CERPEER SBOR) 2021 4 28 4 1)

1. The Establishment of the International Shipping Industry Carbon Emission Trading
System

The establishment of a carbon emissions trading system for the international shipping industry
is an effective mechanism to encourage emission countries and entities to choose emission
reductions. So far, the creation of the EU ETS market is considered a relative success, despite the
initial problems of over-allocation and unstable price signals during the first two trading stages
from 2005 to 2012."! The complete data of the first and second phases of EU ETS have played a
great role in the competitiveness of EU ETS in the field of global carbon emission reduction.?
From an economic point of view, it is feasible and effective to link domestic or regional carbon
emission trading systems around the world together, because this will bring in more participants,
which can increase the diversification of reducing the emission cost and promote the liquidity of
the market both from the perspective of technology and corporate diversity. From the perspective
of reasonable allocation of allowances, the establishment of a carbon emissions trading system for
the international shipping industry provides a comprehensive framework for coordinating carbon
emissions allowances from a holistic perspective. In addition, as a major trading country and
shipping country, China’s participation is indispensable for the establishment of a carbon emissions
trading system for the international shipping industry. The Measures for the Administration of
Carbon Emissions Trading (for Trial Implementation), which came into effect on 1 February 2021,
puts forward the concept of Chinese Certified Emission Reduction (hereinafter referred to as
CCER). This mechanism has laid a good foundation for China to establish and improve the
shipping industry carbon trading system. It will be an important attempt to achieve global
emissions targets by taking this as an opportunity to link the carbon emissions of China’s shipping
industry with the carbon emissions of other existing or emerging domestic or regional carbon
emissions trading systems (especially the EU carbon emissions trading system) and initiate
negotiations on the carbon volume mutual recognition. This mutual recognition system can also
avoid the difficulties caused by carbon taxes and exchange rate differences between countries. And
the establishment of this connection will surely attract other countries and regions to join the
development of the global carbon market.*> In view of this, China should include the shipping

industry in its CCER trading system or establish its own shipping carbon emissions trading system

Dari-Amttiacci, G., & van Zeben, J., Legal and market uncertainty in market-based instruments: The case of the eu ets, New York
University Environmental Law Journal, 19(3), p.415-453 (2012).
2 Spinelli, C.,The EU ETS and the European industry competitiveness: Working towards post 2020, Renewable Energy Law and
Policy Review (RELP), 7(3), p.25-34 (2016).
3 Shen, Y., & Feng, J., Linking China’s ETS with the EU ETS.: Possibilities and institutional challenges, Environmental Policy and
Law, 47(3-4), p.127-133 (2017).
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as soon as possible. The short-term effect is a protection for China’s shipping industry from being
subject to EU policy regulations; and the long-term effect is to enhance China’s influence and voice
in China-EU climate change cooperation and in the establishment of the international shipping
industry carbon emission trading system. Specifically, first of all, in view of China’s existing
CCER trading mechanism, it is necessary to link up with EU ETS on carbon emission reductions
and initiate consultations and negotiations based on carbon volume mutual recognition; the
mechanism of mutual cooperation between EU ETS and MRV is worth learning for China as China
should establish its own regulatory, reporting and certification mechanism. In this process,
capturing and identifying carbon footprints is difficult. But applying blockchain technology in
carbon footprint recording can be a contribution to this. Once CCER and ETS form mutual
recognition and co-construction, China can promote its existing experience and the data obtained in
the future establishment of the international shipping industry carbon emissions trading system.

2. The Internationalization of Carbon Trading Legal Rules

Legal norms are the guarantee for the healthy development of the market, and the
establishment and sound operation of the international shipping industry’s carbon emissions trading
system are also inseparable from effective international legal rules. There are two premises for the
internationalization of legal rules. One is the need to adjust the region-wide attributes of social
relations, and the other is that the adjustment of social relations requires legal enforcement. The
carbon governance issue of the shipping industry has the above two premises. The global attribute
of the shipping industry is self-evident; the primary contradiction of the carbon trading rules is how
carbon allowances should be allocated. The premise of the allocation of allowances is that there is a
basis for total volume control. Both total volume control and distribution mechanisms need to be
clarified and implemented by international legislation. Specifically, a bottom-up voluntary
emission reduction mechanism can be used to achieve the short-term goal of global shipping
industry carbon emissions. As the main body of the overall coordination of the carbon trading
market in the shipping industry, IMO will prevent countries from doing their own things in order to
achieve the effect of mutual recognition of emission reductions. The reason is that the shipping
industry has a very strong global attribute. This global attribute determines that the allocation of
total carbon emissions is a process of multi-party negotiation rather than being decided by a single
country. Without global coordination, it is easy for the EU to move towards the second path to
regulate global affairs through unilateral actions, which is a result that the entire international
community does not want to see, and it is also not conducive to consolidating the existing treaties

and achievements in comity of nations. In the initial allocation of international carbon emission
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rights, CBDRP should be used as the basis for climate change negotiations. The respective
obligations of countries will be determined in accordance with CBDRP. Developed countries
should undertake emission reduction obligations that match their financial affordability and
historical contributions.! The CBDRP is the earliest established principle of the Climate Change
Convention. It can be seen that the social relations premise and legal norms for the
internationalization of carbon trading legal rules in the international shipping industry already exist.

The issue of carbon emission reduction in the shipping industry falls within the scope of
international environmental law adjustments. Environmental issues have the characteristics of
homogeneity, and there will be a trend of convergence in the future development of international
environmental law. The legal rules of carbon trading are part of international environmental law,
and its internationalization is also a trend of future development. Therefore, the internationalization
of carbon trading legal rules should be discussed from the three perspectives of the country, the
European economy, and the world. The fundamental issue is the reconstruction of international
power. Without the reconstruction of power, the internationalization of legal rules will become very
weak, which threatens political balance. The EU’s shipping industry carbon trading policy has
more or less infiltrated and affected the formation and development of international carbon trading
laws and regulations in terms of standard implementation, system setting and policy model
promotion. The establishment of international carbon trading legal rules must be based on
multilateral negotiations, and the process of negotiation is also a process of power reconstruction.
On this basis, it may be a realistic and effective way to promote the formation of a new
international convention on carbon emission reduction in the shipping industry by the IMO. The
reason is that the optimization of rules and the implementation of supervision in the shipping
industry are likely to be carried out through the IMO, which is also based on the experience and
achievements of the IMO over the years of dedicating to marine environmental protection. The
IMO itself has made considerable contributions to the adjustment of environmental issues in the
shipping industry, such as Protocol of 1992 to Amend the International Convention on Civil
Liability for Oil Pollution Damage, 1969 (1992CLC), which has become a formed convention and
is widely applicable throughout the world; International Convention on Liability and Compensation
for Damage in Connection with the Carriage of Hazardous and Noxious Substances by Sea, 1996
(HNS); International Convention on Civil Liability for Bunker Oil Pollution Damage, 2001,
International Convention for the Prevention of Pollution from Ships (MARPOL73/78), etc. Judging

! Dobson, N. L., & Ryngaert, C., Provocative climate protection: Eu extraterritorial regulation of maritime emissions, International
and Comparative Law Quarterly, 66(2), p.295-334 (2017).
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from the good legal regulatory effects of the above-mentioned international conventions on
environmental issues, IMO will still make its due contributions to climate change issues. Moreover,
in recent years, IMO’s attention to environmental issues in the shipping industry has tilted towards
climate change issues, and the possibility of reaching a new convention in the future is expected.
As a major shipping country, China is also a Category A member of the IMO. In recent years, the
number of China’s proposals has increased significantly, ranking among the top five in IMO
member states. It can be seen that the advantages of the proposals are very obvious.! It is
foreseeable that in the future carbon emission reduction process of the shipping industry, China will
make a great contribution from the data that can be provided by the number of Chinese ships or the
number of ships with improved fuel. The life of the law lies in experience, and experience comes
from the practice of legal practitioners. Therefore, in the context of carbon neutrality, China should
take advantage of its own experience and advantages to contribute Chinese wisdom and Chinese
experience to the formation of global shipping industry carbon trading norms. In summary, the
CBDRP should be used as the cornerstone to strengthen the standardization of the international
shipping industry’s carbon trading laws and regulations so as to jointly build and manage the global

integrated shipping carbon trading system.

V. Conclusion

Because of the direct connection between shipping and world trade, any carbon emission
reduction plan must allow shipping to continue to meet the needs of world trade and maintain its
important role.> According to data from IMO, more than 90% of global trade flows are related to
international shipping. This shows that without the shipping industry, the current levels of global
trade flows and global consumption are impossible to achieve. It is especially because of the
shipping industry that freight prices are competitive, therefore the relationship between shipping
industry and trade, and the economy are closely related.* Ideally, the international community
should be committed to integrating carbon emissions trading mechanisms globally to avoid
economic barriers and trade price fluctuations caused by countries’ independent actions.
Combining with its mid- and long-term goals of carbon neutrality, China should include the
shipping industry into the CCER trading system or establish its own shipping industry carbon

trading system as soon as possible so as to strengthen its position in climate change negotiations.

' Take the proposal as an example to explore countermeasures for China’s maritime affairs to increase its international influence,

Bofeng Logistics, https://www.zhbfwl.com/17030.
Nast, T., The response of the international shipping industry to global climate change, Journal of Maritime Law and Commerce,
44(1), p.29-46 (2013).
Leal-Arcas, R., & Filis, A., Legal Aspects of the Promotion of Renewable Energy within the eu and in Relation to the eu's
Obligation in the WTO, Renewable Energy Law and Policy Review (RELP), 5(1), p.3-25 (2014).
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Also, China is supposed to strengthen the standardization of international carbon trading rules
through legal internationalization so as to promote the early formation of a global shipping industry

carbon emissions trading mechanism.

Translator: XU Yangdan
Editor (English): Godfred Sowah Khartey
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Every consignee of goods named in a bill of lading, and every endorsee of a bill of lading, to whom the property in the goods
therein mentioned shall pass upon or by reason of such consignment or endorsement, shall have transferred to and vested in him
all rights of suit, and be subject to the same liabilities in respect of such goods as if the contract contained in the bill of lading had
been made with himself.
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on Charterparties and Bills of Lading (24th Ed, Sweat & Maxwell 2020) Article167 Para 13-012; Sir Guenter Treitel, Carver on,
bills of Lading 4™ edn (Sweet&Maxwell, 2017) Para 6-077

2 (1889 fERLARE ALY 1 (2) %.

3 (1889 FERILACEE ALY 5 9 % Disposition by buyer obtaining possession: Where a person, having bought or agreed to buy
goods, obtains with the consent of the seller possession of the goods or the documents of title to the goods, the delivery or transfer,
by that person or by a mercantile agent acting for him, of the goods or documents of title, under any sale, pledge, or other
disposition thereof, or under any agreement for sale, pledge, or other disposition thereof, to any person receiving the same in good
faith and without notice of any lien or other right of the original seller in respect of the goods, shall have the same effect as if the
person making the delivery or transfer were a mercantile agent in possession of the goods or documents of title with the consent
of the owner.

4 (1979 FFEIRES B VE) 5 25(1) %5: Buyer in possession after sale: (1) Where a person having bought or agreed to buy goods
obtains, with the consent of the seller, possession of the goods or the documents of title to the goods, the delivery or transfer by
that person, or by a mercantile agent acting for him, of the goods or documents of title, under any sale, pledge, or other disposition
thereof, to any person receiving the same in good faith and without notice of any lien or other right of the original seller in respect
of the goods, has the same effect as if the person making the delivery or transfer were a mercantile agent in possession of the
goods or documents of title with the consent of the owner.

5 {1889 FERMLARFE ALY 25 2 (1) 45 : Powers of mercantile agent with respect to disposition of goods.: Where a mercantile agent
is, with the consent of the owner, in possession of goods or of the documents of title to goods, any sale, pledge, or other
disposition of the goods, made by him when acting in the ordinary course of business of a mercantile agent, shall, subject to the
provisions of this Act, be as valid as if he were expressly authorised by the owner of the goods to make the same; provided that
the person taking under the disposition acts in good faith, and has not at the time of the disposition notice that the person making
the disposition has not authority to make the same.

¢ Z L ICC M http://store.iccwbo.org/icc-uniform-rules-for-collections .
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Analysis on the Responsibility of the Carrier to Check the Bill of

Lading under the Carriage Contract

Capt . WEI Changgeng”

Abstract: Recently, the Supreme People’s Court of the People’s Republic of China issued
a civil ruling on the retrial case of “Hunan Huasheng Industry and Trade Co., Ltd. (Huasheng)
v. Evergreen Marine Co., Ltd. (Evergreen)” [(2020) Zui Gao Fa Min Shen 6937], and further
clarified the carrier’s liability to the bill of lading under the contract for the carriage of goods by

sea. The author tries to analyze this case in detail, and compares the responsibilities of the

carrier in checking bill of lading under PRC law and UK law so as to provide a reference
solution for the carrier to deal with this kind of problem.

Keywords: Contract of Carriage; Endorsement; Mis-delivery

I. Case Facts and Background

Hunan Huasheng and Mekik of Turkey entered into an FOB Sales Contract in January 2016.
Mekik shall purchase a batch of short pants from Huasheng pursuant to the contract. The contract
payment method shall be “Payment by D/A 90 Days After Date of Bill of Lading”. Evergreen
Marine Corp arranged the ship transportation of the goods from Shekou Port, Shenzhen, China to a
Greek port. As indicated on the front side of the bill of lading, Huasheng is the shipper, the
consignee is made out “to order” and the notify party is Mekik. Upon arrival of the vessel at the
discharge port of Greece, the local agent of Evergreen collected the original bill of lading endorsed
by “PENTRADE IKE” Company and delivered the goods to the consignee who presented the said
bill of lading. Huasheng, however, did not receive the payment for the goods and filed a joint
lawsuit to claim for damages against Evergreen and its agent (Yonghang Company) on the ground

of “Mis-delivery by the Carrier”.

I1. Court Judgment

* 'WEI Changgeng, Senior Captain, LLM in Maritime Law (UK). E-mail: 45873787@qq.com. This article was completed with the
assistance of GAO Jinyong (Salvage Bureau), QU Xiao (senior captain, China Institute of Navigation), DING Jun (tanker ship
captain), GE Fan (China Maritime Service Center).
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In the judgement of first-instance, Guangzhou Maritime Court held that Huasheng, as the
shipper, entrusted an agent to book shipping space from Evergreen, and Yonghang, as the shipping
agent of Evergreen, issued the order bill of lading. According to Article 71 of the Maritime Law of
the People’s Republic of China,' the circulation of the bill of lading itself shall not hinder the
recognition of the carriage contract between the carrier and the shipper. The bill of lading issued by
the carrier is sufficient to prove the legal relationship of the contract of carriage of goods by sea
between Huasheng and Evergreen. Yonghang Company, as the agent of Evergreen in this case,
issued the bills of lading involved, on behalf of Evergreen. Further, the responsibility for issuing
bills should be borne by the carrier, i.e. Evergreen Company. In accordance with Article 79(2) of
the Maritime Law of China,> Evergreen, as the carrier, issued an order bill of lading with
Huasheng as the shipper, which constituted the undertaking of Evergreen to the shipper Huasheng
that the goods shall be delivered against the endorsement of the shipper, and the carrier shall
carefully examine the bill of lading when the goods are delivered at the port of destination. But
Evergreen failed to fulfill its obligation of carefully examining whether the consignee legally held
the bill of lading and was unable to provide sufficient evidence to prove that the consignee was the
legal bearer of the original bill of lading. Its release of the goods, therefore, breached the provisions
of the contract of carriage of goods by sea and the legal provision that an order bill of lading may
be negotiated with endorsement by the shipper. Even though there might have been omissions in
the management of bills of lading by Huasheng, Evergreen, as the carrier, should not be exempted
from its legal obligation to review bills of lading and deliver the goods involved to the legitimate
bearer of the original bills of lading. Therefore, Evergreen shall bear the losses caused by
mis-delivery of the goods.

After the judgement of second instance by the Guangdong Higher People’s Court and the
retrial instance by the Supreme People’s Court,® Evergreen’s appeal was rejected again and the
judgment of first instance was upheld. Instructively therefore, Evergreen’s mis-delivery of goods
breached the provisions of the Maritime Law of China on the carriage contract and the legal
provisions instructing that an order bill of lading shall be negotiated with endorsement by the

shipper before delivery of the goods.

! Article 71 of the Maritime Law of the People’s Republic of China: A bill of lading is a document which serves as an evidence of

the contract of carriage of goods by sea and the taking over or loading of the goods by the carrier, and based on which the carrier
undertakes to deliver the goods against surrendering the same. A provision in the document stating that the goods are to be
delivered to the order of a named person, or to order, or to bearer, constitutes such an undertaking.

2 Article 79 of the Maritime Law of the People’s Republic of China: The negotiability of a bill of lading shall be governed by the
following provisions: (1) A straight bill of lading is not negotiable; (2) An order bill of lading may be negotiated with
endorsement to order or endorsement in blank; (3) A bearer bill of lading is negotiable without endorsement.

3 Guangzhou Maritime Court (2017) Yue - 72 Min Chu 412; Guangdong High People’s Court (2017) Yue Min Zhong 3125;
Supreme People’s Court (2020) Zui Gao Fa Min Shen 6937.
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II1. Case Analysis

In accordance with Article 48 of the Maritime Law of the People’s Republic of China 1993, a

carrier shall properly and carefully load, handle, stow, carry, keep, care for and discharge the goods
carried during the carriage of goods. Except for the circumstances stipulated in Article 51, the
carrier shall be responsible for the loss of the goods. The author believes that the focus of the
dispute in this case is whether the rights of the order bill of lading without endorsement can be
transferred. As can be seen from the judgments of all three-levels of instances of judgement, the
reasoning of the judges was that the order bill of lading without endorsement did not comply with
the normal circulation procedure and the bearer of the bill of lading was not the legal bearer of the
bill of lading even if the order bill of lading was obtained. Therefore, the delivery of Evergreen
breached the legal provision that the goods shall be delivered to the lawful bearer of the order bill
of lading which has been endorsed and transferred by the shipper.

The Maritime Law of China only stipulates that “a straight bill of lading is not negotiable” and
“a bearer bill of lading is negotiable without endorsement.”’ There is no relevant provision in the
Maritime Law of China on how to transfer an order bill of lading without endorsement.> The judge
held that the carrier should “deliver the goods to the order of a named person”, and the lack of
endorsement by the shipper on the back of the bill of lading amounted to no intention of the shipper
to give instructions, but the carrier breached the contract of carriage by delivering the goods
without instructions from the shipper, thereby resulting in mis-delivery of the goods.

In this case, the judgments of made by Guangzhou Maritime Court, Guangdong Higher
People’s Court and the Supreme People’s Court specifically pointed out that the shipper himself
also violated the requirements on endorsement in the Maritime Law of China 1993 and the
Negotiable Instruments Law of the People’s Republic of China (2004 Amendment) by entrusting an
agent to send the bill of lading to the consignee without endorsing it.> In addition, pursuant to
Article 31 of the Negotiable Instruments Law, in endorsing over a draft to others, the endorsement
shall be in uninterrupted series. According to Article 17 of Implementation Measures for the
Administration of Negotiable Instruments (2011Revision), the bills shall be null and void if the
signature and seal of the maker on the bills are not in line with the provisions of the Negotiable
Instruments Law and these Measures. In this case, the shipper did not endorse the original bill of

lading, so it could not be seen from the words of the bill of lading that the shipper intended to give

I Article 79, Chapter 4, Section 4, Maritime Law of the People’s Republic of China 1993.
2 HU Zhengliang, Right of taking delivery of cargo under bill of lading and determination of carrier s liability for delivery of cargo
without its production [J]. Journal of Dalian Maritime University, 2003, 2 (2)-Dalian: Dalian Maritime University, 2003.
3 The reasons behind this are not stated in the court’s judgement and are not reported in the judgement.
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up the right of control of the goods. Therefore, the bill of lading held by the consignee without
endorsement by the shipper does not give rise to the right to take delivery of the goods. In this case,
the carrier’s biggest mistake was taking for granted that the receipt of the bill of lading at the time
of delivery of the goods, discharged its liability under the contract of carriage. And the carrier’s
failure to carefully examine the continuity of endorsements of the bill of lading constituted a breach
of contract due to mis-delivery. The carrier also failed to prove the legality of the bearer of the bill
of lading, or provided other documents to prove that the bearer of the bill of lading is the legal
bearer of the original bill of lading, resulting in the loss of the lawsuit.

With regard to endorsement, the Supreme People’s Court of China once ruled that unendorsed
negotiable instruments do not create negotiable instrument rights.! Professor SI Yuzhuo once
emphasized that the carrier must check the endorsement of the bill of lading at the time of
delivery.? Therefore, under Chinese law, the carrier is obliged not only to verify the legal identity
of the bill of lading bearer, but also to carefully check the continuity and legitimacy of the

endorsement of the bill of lading.

IV. Endorsement of Bill of Lading under English law

If the case were tried under English law, it would be strictly in accordance with the statutory
provisions of the Carriage of Goods by Sea Act 1992. The duty of the carrier to deliver the goods is
also very strict under English law. In the Aktiesekkab case of Motis Export Ltd. w.
Dampskibsselkabet AF in 1912, Judge Rix said, “It is of the essence of (a bill of lading) contract
that a shipowner is both entitled and bound to deliver the goods against production of an original
bill of lading.”* Delivery of the goods to the bearer who presents a false bill of lading, even if the
carrier is innocent, constitutes encroachment on goods.

1. A Person in Possession of the Bill of Lading Does Not Necessarily Have the Right to
Take Delivery of the Goods

In the Future Express case,” the consignee did not go to the bank to retire documents after
taking delivery of the goods with the letter of guarantee, which led to the result that the bank, as the
bearer of the bill of lading, filed a lawsuit against the carrier for release of goods without original

bill of lading. At that time, under the Bills of Lading Act 1885, both the right of action and the right

' (2019) Zui Gao Fa Min Shen 6472: Civil Ruling on the Review and Trial Supervision for the Retrial of the Dispute over the Right
of Recourse between China Nonferrous Metal Industry’s Foreign Engineering and Construction Co., Ltd. and Ningbo Branch of
Hengfeng Bank Co., Ltd.
SI Yuzhuo, Maritime Law Monograph [M]. Second Edition. Beijing. China Renmin University Press, 2010, p.187.
3 [1999] 1 Lloyd’s Rep. 837, The Court of Appeal upheld the judgment. [2000] 1 Lloyd’s Rep. 211.
4 Tt is of the essence of [a bill of lading] contract that a shipowner is both entitled and bound to deliver the goods against production
of an original bill of lading, provided that he has no notice of any other claim or better title.
5 The Future Express [1992] 2 Lloyd’s Rep. 542.
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of goods were required to be transferred simultaneously to be effective.! Although the bank is in
possession of the bill of lading, it does not obtain the transfer of the right of action, thus not having
the right to demand the carrier to surrender the goods.?

The mere possession of the bill of lading does not imply that the bearer has acquired the right
to take delivery of the goods as the transferee of the bill of lading, nor does it necessarily have the
right to demand the carrier to surrender the goods. The bearer can only possess the right to the
goods of the bill of lading after the endorsement is made.? In order to protect the financing bank,
pursuant to the Carriage of Goods by Sea Act 1992, the rights have been separated from the
liabilities under the bill of lading,* and the act of possessing a bill of lading and the act of
demanding delivery are of two distinct legal concepts.

In the Dolphina Case,” Bank of Communications of China, in the name of the bearer of the
bill of lading, instituted an action against the carrier in a Singaporean court for delivery of goods
without original bill of lading. Bills of lading is governed by English law. At this time, the goods
have been unloaded, so Bank of Communications, although in possession of the bill of lading, does
not meet the requirements of bearer of the bill of lading under Article 5(2) b of the Carriage of
Goods by Sea Act 1992,% and cannot acquire any right of action according to the contract of bill of
lading, nor can it make any claim against the carrier.’

In other cases, such as loss of the goods in transit, or total loss of the ship, the bearer holding
the bill of lading is still unlikely to have the chance to pick up the goods.® In addition, it is not
necessary to hold the bill of lading until the agent handles the customs declaration, arranges the

ship berthing in advance, and arranges the unloading of the goods. Such possession is only

Every consignee of goods named in a bill of lading, and every endorsee of a bill of lading, to whom the property in the goods
therein mentioned shall pass upon or by reason of such consignment or endorsement, shall have transferred to and vested in him
all rights of suit, and be subject to the same liabilities in respect of such goods as if the contract contained in the bill of lading had
been made with himself.
The Aliakmon (1986) 2 Lloyd’s Rep 1 is a similar case, where the consignee bears the bill of lading, but the title to the goods
remains in the shipper’s hands because it has not made the payment for the goods. Therefore, the consignee, who has borne the
loss, cannot sue the carrier for the damages.
3 Michael Bridge, Benjamin’s sale of goods (11™edn Sweet & Maxwell 2021), Para 15-047.
Carriage of Goods by Sea Act 1992 is a revised and modified version of the Bills of Lading Act 1885, which mainly solves the
legal issue under Article 1 of the Bills of Lading Act 1885 that the right of action and the real right are not transferred
simultaneously.
5 The Dolphina [2011] SGHC 273; [2012] 1 Lloyd’s Rep. 304.
¢ 5(2)(b) of COGSA 1992: (2) References in this Act to the bearer of a bill of lading are references to any of the following persons,
that is to say—The bearer of a bill of lading referred to in this Law means any of the following persons:
(a) a person with possession of the bill who, by virtue of being the person identified in the bill, is the consignee of the goods to
which the bill relates;
(b) a person with possession of the bill as a result of the completion, by delivery of the bill, of any endorsement of the bill or, in
the case of a bearer bill, of any other transfer of the bill.
In this case, the litigation application submitted by Bank of Communications included letter of credit fraud. As the shipper was
aware of the delivery of goods without original BILL OF LADING and the BILL OF LADING was spent after the goods were
unloaded, it was a fraudulent act under economic tort. Finally, Bank of Communications succeeded in claiming damages for
unlawful conspiracy by good luck.
8 The Ythan [2006] 1 Lloyd’s Rep.457.
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temporary and does not change the legal nature of bills of lading. Such possession is also an
arrangement made with the permission of the lawful bearer of bills of lading.!

2. Importance of Endorsement

Under English law, an order bill of lading also requires endorsement before it can be
negotiated. If a bill of lading is wrongly endorsed to a third party who is not a party to the contract
of sale, the third party shall not be entitled to or liable for the bill of lading. In the case of Aegean
Sea,? the judge held that an erroneous endorsement was equivalent to an invalid endorsement. A
bill of lading wrongly endorsed to an unrelated third party cannot give rise to the liability of the bill
of lading, and the third party has not participated in the sale of goods and will not accept a bill of
lading wrongly endorsed. The judge also held that assignment required not only the consent of the
assignor, but also the assent of the assignee.

In the 1912 case of “East West Corp v. DKBS”,? the shipper endorsed the bill of lading to the
bank at the destination port for collection. The bank did not receive the collection and returned the
bill of lading to the shipper at his request. But it neglected to endorse it back to the shipper. The
shipper attempted to sue the carrier for delivery of goods without original bill of lading. According
to Article 2(1) of the Carriage of Goods by Sea Act 1992, the bank shall become the legal bearer of
the bill of lading after obtaining the properly endorsed bill of lading, and the litigation right under
the contract of bill of lading shall be transferred to the bank accordingly. Rights of the shipper as a
party to the contract of bill of lading shall be terminated therewith, and the shipper has no
contractual right to bring a suit against the carrier.* Even if the shipper is again in possession of the
bill of lading, he cannot be the legal bearer of the bill of lading without proper endorsement.

In the Rafaela S case,” Lords of the Supreme Court of the United Kingdom held that goods
can only be delivered with properly endorsed bills of lading. In the Dolphina case in Singapore,®
the judge held that the bill of lading with fraudulent endorsement cannot obtain legal right of action.
Therefore, before the order bill of lading is endorsed, the contract litigation right cannot be
transferred. In the case of letter of credit, an unendorsed instrument is regarded as forged and
considered as non-compliant by the bank, and the bank shall not be liable to pay such instrument.’
It can be seen from the above cases that correct endorsement is the precondition for the transfer of

rights and interests of bill of lading, especially order bill of lading, and wrongful endorsement

The Aramis [1989] 1 Lloyd’s Rep 213.

The Aegean Sea [1998] 2 Lloyd’s Rep 39.

East West Corp v. DKBS 1912 [2003] 1 Lloyd’s Rep 239.

At last, in this case, the shipper was compensated for the tort of escrow.
The Rafaela S [2005] UKHL 11; [2005] 2 A.C. 423.

The Dolphina [2011] SGHC 273; [2012] 1 Lloyd’s Rep. 304.

Imperial Bank of Canada v. Bank of Hamilton [1903] AC 49.
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amounts to an invalid bill of lading.

3. Responsibility to Check the Correctness of an Endorsement

Goods will be resold many times in the process of transporting bulk, crude oil or chemicals.
The bearer of the bill of lading shall present a properly endorsed bill of lading in order to take
delivery of the goods. Therefore, stamps or signatures endorsed on the back of the bill of lading
will densely cover the entire surface of the bill of lading. The captain not only needs to check the
name of the signatory, but also examine whether the specific instruction given by the signatory is
explicit. He also needs to check whether there is an interruption in endorsement from the shipper to
the last consignee. If an interruption or omission of endorsement is found, the validity of the bill of
lading may be questioned or the request to take delivery may be refused by the captain.! At the
same time, as intermediate traders, they shall also have the obligation to check the continuity and
correctness of endorsements. If an endorsement is omitted, it is very likely that the order will be
repudiated by the next buyer, who knows the business, when the price falls.?

In contracts for international sale of goods, it is the trader who should pay attention to the
continuity of endorsement and strictly examine the validity of endorsement whether accepting or
transferring the bill of lading. Otherwise, the trader may be questioned by the carrier and fails to be
a party to the contract of bill of lading. In that case, the trader would have lost the right of action
against the bill of lading or to sue the carrier either according to the contract of bill of lading or the
trusteeship relationship. As a result, the trader may possibly fail to claim against the carrier for
damages due to the negligence of endorsement. At the same time, when the cargo insurer pays for
the damage or shortage of goods, it also has to consider how to defend itself as a subrogation in the
future when it claims against the carrier.’

4. Consequences of Mis-delivery

In the case of Sormovskiy 3068,* in the absence of an express contract provision, the captain
was bound to deliver the goods to the bearer who presented the bill of lading. In the case of Rafaela
S, the judge noted that the requirement to produce the bill of lading prior to delivery was always a
prerequisite for the carrier to deliver the goods, whether or not there was an express term to that
effect.”> The carrier will undoubtedly be in breach of the bill of lading contract of carriage and will
place himself in great danger by delivering the goods without collection an original bill of lading

properly endorsed. Under normal circumstances, the carrier only recognizes the bill of goods,

Article 5 (2) of the Carriage of Goods by Sea Act 1992.

Charles Debattista, The Sale of Goods Carried by Sea (2"Edn LexisNexis UK 1998), Para 4-028.
The Ythan [2006] 1 Lloyd’s Rep.457.

The Sormovskiy 3068 [1994] 2 Lloyd’s Rep 266.

The Rafaela S [2005] UKHL 11; [2005] 2 A.C. 423.
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which is usually called “Delivery at Sight of the Bill”.! In the Ines case,? the Judge noted that the
carrier could not seek the protection of any bill of lading for mis-delivery, whether with deliberate
or conscious disregard of the rights of the plaintiff (the bearer of the bill of lading). In the case of
“Motis Exports v. Dampskibsselskabet AF” in 1912,° the carrier shall not be exempted from
liability arising from mis-delivery of goods on the strength of a forged bill of lading even if the
mis-delivery was caused by malicious fraud rather than intention.

In order to protect the rights and interests of the lawful bearer of the bill of lading and
maintain the authority of the bill of lading, the court tends to strictly require the captain to carefully
verify the authenticity of the bill of lading when delivering the goods. The exemption under the
contract of carriage protects the captain only when he delivers the goods to the bearer entitled to
take delivery of them. Should the captain wrongfully give up the right to take control of the
goods, the captain or the carrier will then be exposed to the claims of the true and lawful bearer of
the bill of lading.* In Voyage Charter (4th edn, paragraph 18.164) makes it clear that even where
the carrier, in good faith, has delivered the goods in accordance with a bill of lading, but in the end
proved to be reasonably but mistakenly believed the original bill of lading which is in fact a forgery,
he remains liable. Thus, in the absence of special provisions, the carrier’s strict liability for

mis-delivery will make it impossible to escape claims for loss of the goods.

V. Defense by the Carrier

During the carriage of goods by sea, neither the seller nor buyer of the goods is obliged to give
notice to the carrier of each instance of resale of the goods. The carrier seldom partakes in the
transactions under the contract of sale, unfamiliar with the terms and arrangements of payment for
the sale of goods and not knowing the financial status of the parties involved in the transaction of
carriage.” Consequently, the carrier is obliged, without having previously obtained any claim or a
better right, to deliver the goods to the bearer of the original bill of lading.® In the case of “Glyn,
Mills, Currie & Co. v. the East and West India Dock Co.”,” the shipper transferred “first copy” of
bill of lading endorsed to plaintiff (London Bank). After the arrival of the ship, the carrier
discharged the goods into the defendant’s warehouse. The shipper took delivery of the goods

against “second unendorsed” bill of lading. The plaintiff brought an action against the defendant

Sze Hai Tong Bank Ltd v. Rambler Cycle Co Ltd [1959] A.C. 576.

The Ines [1995] 2 Lloyd’s Rep. 144.

Motis Exports v. Dampskibsselskabet AF 1912 [2000] 1 Lloyd’s Rep 211.

The Sormovskiy 3068 [1994] 2 Lloyd’s Rep 266.

Evans & Reid v. Cournouaille(1921) 8 LI. L. Rep. 76.

David Foxton, Scrutton on Charters and Bills of Lading (24th Ed, Sweat & Maxwell 2020) Article 167 Para 13-009; Julian Cooke,
Voyage Charter (4*Edn, Informa Law 2014), Para 18.162.

7 Glyn, Mills & Co v. East and West India Dock Co (1882) 7 App. Cas. 591.
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for encroachment on goods. The House of Lords held that as a pledgee the plaintiff had a special
property right and was entitled to take immediate possession of the goods. However, the warehouse
acts as the carrier. Once the delivery of one of the bills of lading is completed, other bills of lading
are void. During the preservation of the goods by the defendant, there is not any claim, title, right
or doubtful information received. Its disposal of goods does not breach the provisions of the
transport contract, so it (the warehouse) is not liable for mis-delivery. And the case still stands.!

In the case of “Huasheng v. Evergreen”, the shipper instructed its agent to send the bill of
lading for the goods to the consignee, similar to modern factoring or collection. Where the bill of
lading has not been properly endorsed, but the consignee receives and takes possession of it, and
the consignee acts as a mercantile agent in actual possession and control of the bill of lading under
the Commercial Agents Act 1889.2 The buyer may dispose of the goods while in possession of the
bill of lading as a commercial agent.> Article 25 (buyer in possession of goods after sale) of the
Sale of Goods Act 1979* is analogous to Article 2 (Commercial Agents’ Rights of Commercial
Agent to Dispose of Goods) of the Commercial Agents Act 1889° in that a buyer who is in
possession of a document of title to goods is treated as a commercial agent. Commercial agent’s
sale, pledge or other disposition of goods and delivery or transfer to the third party in good faith
shall be deemed to have obtained the consent of goods owner, and the consequences arising
therefrom shall be borne by the seller of goods.

For sellers’ collections, the International Chamber of Commerce (ICC) published the Uniform

Rules for Collections 1995 or URC522, which regulate and bind sellers and banks for collections.®

' Aikens, 2006 Bill of Lading [M]. Trans. Wei Changgeng, Li Hao, Ji Guizhi, etc. Beijing: Law Press, 2020, Section C, 5.52-5.61;
David Foxton, Scrutton on Charters and Bills of Lading (24th Ed, Sweat & Maxwell 2020) Article 167 Para 13-012; Sir Guenter
Treitel, Carver on, Bills of Lading 4"Edn (Sweet & Maxwell, 2017), Para 6-077.

2 Article 1(2) of the Commercial Agents Act 1889.
Article 9 of the Commercial Agents Act 1889: Disposition by buyer obtaining possession: Where a person, having bought or
agreed to buy goods, obtains with the consent of the seller possession of the goods or the documents of title to the goods, the
delivery or transfer, by that person or by a mercantile agent acting for him, of the goods or documents of title, under any sale,
pledge, or other disposition thereof, or under any agreement for sale, pledge, or other disposition thereof, to any person receiving
the same in good faith and without notice of any lien or other right of the original seller in respect of the goods, shall have the
same effect as if the person making the delivery or transfer were a mercantile agent in possession of the goods or documents of
title with the consent of the owner.
Article 25(1) of the Sale of Goods Act 1979: Buyer in possession after sale.: (1) Where a person having bought or agreed to buy
goods obtains, with the consent of the seller, possession of the goods or the documents of title to the goods, the delivery or
transfer by that person, or by a mercantile agent acting for him, of the goods or documents of title, under any sale, pledge, or other
disposition thereof, to any person receiving the same in good faith and without notice of any lien or other right of the original
seller in respect of the goods, has the same effect as if the person making the delivery or transfer were a mercantile agent in
possession of the goods or documents of title with the consent of the owner.
Article 2(1) of the Commercial Agents Act 1889: Powers of mercantile agent with respect to disposition of goods.: Where a
mercantile agent is, with the consent of the owner, in possession of goods or of the documents of title to goods, any sale, pledge,
or other disposition of the goods, made by him when acting in the ordinary course of business of a mercantile agent, shall, subject
to the provisions of this Act, be as valid as if he were expressly authorised by the owner of the goods to make the same; provided
that the person taking under the disposition acts in good faith, and has not at the time of the disposition notice that the person
making the disposition has not authority to make the same.

Refer to ICC website: http://store.iccwbo.org/icc-uniform-rules-for-collections.
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This collection method of payment is only limited to transactions between large international
traders, multinational corporations and large petroleum and grain enterprises with good reputation.
As the Parties are fully aware of the other Party’s background, there is no repudiation of debts or
fraud in cargo transaction. To save charges for L/C, the Parties may, through consultation, adopt a
collection mode without the involvement of banks.

In the case of “Huasheng v. Evergreen”, in the opinion of the carrier, the conditions for the
shipper to collect the payment as the exporter were based on the consignee’s forward acceptance
draft. In order to collect the payment, the shipper inevitably had to hand over the bill of lading to
the consignee first, and the risk of not collecting the payment would be borne by the shipper
(exporter).! The shipper negligently failed to endorse the bill of lading but attempted to shift the
blame for non-payment to the carrier by reason of the fact that the carrier had not carefully

examined the endorsements.?

VI. Carrier’s Remedies

In addition to adhering to the old principle of “Delivery at Sight of the Bill”, the carrier also
needs to object to unlawful unloading orders and incorrect presentations of documents in any form.
In the case of Houda,® the court held that the ship had reasonable grounds for adhering to the
general principle of “Delivery at Sight of the Bill” and refusing to discharge the cargo unless the
original bill of lading was produced. In the case of Lycaon,* the shipowner could not confirm the
ownership of the goods, so he shipped the goods back to the original port intact, and unloaded them
in the warehouse, waiting for the court’s decision. Although some return freight and storage costs
were incurred, he avoided the risk of mis-delivery of the goods.

Another option is to require the person attempting to take delivery of the goods to provide a
bank guarantee against a later claim by the true owner of the goods to compensate for the loss
caused by the mis-delivery.’

The third way is to discharge the goods to the warehouse at the port of destination. Unless the

carrier can control the goods, even in the developed countries with more normative commercial

ZHAO Mingxiao, Discussion on the Choice and Comprehensive Application of International Settlement for Foreign Trade

Enterprises [J]. Practice in Foreign Economic Relations and Trade, 2020.11 (19)-Wuhan: Wuhan Textile University, 2010; Zhang

Rongmao, Collection Mode and Risk Prevention [J]. Business & Economy, 2004 (8) (No.257)-Heilongjiang: Heilongjiang

Business & Economics Association; Please also refer to: https://kns.cnki.net/kns8/defaultresult/index.

2 YANG Daming, International Sale of Goods [M]. Beijing: Law Press, 2010: Chapter 2, Section 7 (Where do the seller hand over
the shipping document) Chapter 10, Section 1.3 (Collection).

3 The Houda [1994] 2 Lloyd’s Rep 541.

4 The Lycaon [1981] 1 Lloyd’s Rep 92, [1983] 2 Lloyd’s Rep 548 first.

5 Trucks and Spares Ltd. v. Maritime Agencies (Southampton) Ltd. (1951) 2 Lloyd’s Rep 345.
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laws, the goods would be inexplicably picked up or stolen for various reasons.

VII. Conclusion

The author is of the opinion that in the case of “Huasheng v. Evergreen”, although the
carrier has raised such arguments as right of action, carriage contract relationship, incorrect
endorsement, etc., none of these arguments can overturn the statutory law that imposes on the
carrier the responsibility to deliver the bill of lading in strict accordance with the carriage contract
to the lawful bearer who can correctly present the bill of lading. The carrier’s only arguable point is
that the person taking delivery of the goods at the port of discharge is the lawful bearer of the bill
of lading with the consent or acquiescence of the shipper, and that taking delivery of the goods by
the bearer of the bill of lading at the port of discharge is part of the transaction under the contract of
sale, and is an agreed arrangement of the shipper’s commercial collection, and that taking delivery
of the goods by the bearer of the bill of lading cannot be avoided irrespective of whether the bill of
lading endorsed is properly checked or not. However, the carrier failed to adduce evidence or to
seek further evidence from a lawyer in Greece (or in Turkey, where the consignee was located) that
the sending of the bill of lading by the shipper constituted a waiver by the shipper of all of his
rights to the goods under the bill of lading. Alternatively, the act of the shipper, in order to perform
the terms of the contract for collection, whether directly or indirectly consenting to the shipper’s
forwarding of the bill of lading to the bearer of the bill of lading to take delivery of the goods, at
least where the shipper had knowledge of such forwarding by the consignee, shall be deemed as an
assignment by the shipper of all rights and claims in the goods to the consignee, or the consignee
shall be deemed as the commercial agent of the shipper, and the act of taking delivery of the goods
by the consignee shall be equivalent to the act of selling, pledging or other disposing of goods by a
commercial agent under the Factors Act 1889.

Nor did the carrier further inquire into or demand disclosure of the cause and purpose of the
shipper’s error in instructing its agent to send the full set of bills of lading, thereby leading the
court to believe that the loss of the goods was not caused by the carrier, but was a serious
consequence of the shipper’s blind belief in the consignee’s word in reliance on the fictitious
reputation of him. It is also desirable to convince the court that the shipper attempted to shift to the
carrier the fault of trusting the wrong person, when the consignee took delivery of the goods and

failed to repay the price.

! Glencore International AG v. MSC Mediterranean Shipping Co. SA [2015] EWHC 1989 (comm) case, goods lost at the port of
Antwerp. The Rigoletto [2000] 2 Lloyd’s Rep 532 case, a Lotus sports car lost in Southampton. In the New York Star [1980] 2
Lloyd’s Rep 317, when the goods were unloaded to the carrier’s warchouse in Australia, the goods were lost in the carrier’s
warehouse, and it was difficult for the carrier to be exempted from liability for misdelivery in the end.
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In the case of “Huasheng v. Evergreen”, if possible, the carrier should include the shipper’s
agent as a participant in the consolidated action, converting the issue of the bill of lading contract at
issue into one of negligent endorsement of the bill of lading. At a minimum, the shipper’s agent
mismanaged the bill of lading, abandoning possession of the bill of lading in the absence of express
instructions or proper endorsement by the shipper, resulting in the loss of control of the goods.
Even if the carrier bears responsibility for the mis-delivery, it may seek compensation from the
agent of the shipper. It is unknown whether the consignee was in the wrong for non-payment of the
goods or intentional evasion, and whether the carrier further went to Greece (or Turkey) to
investigate the specific reasons and asked the shipper to disclose the process of the whole
transaction. But the carrier did not succeed in finding out the reason and purpose behind the shipper
sending the whole set of bills of lading and proving the fault of the shipper or at least of the
shipper’s agent. Unfortunately, there is no evidence in this respect from the case reports.

In a word, the author holds that the People’s Supreme Court, in the case of “Huasheng v.
Evergreen”, emphasized once again the carrier’s responsibility of presentation of bills: carriers
should take a warning from this case and be particularly vigilant in delivering goods at the port of
discharge by carefully checking not only the correctness of the bill of lading but also the continuity
of the endorsement on the back of the bill of lading, so as to prevent the occurrence of such

accidents.

Translators: ZENG Zhoucai, YI Qing
Editor (English): Godfred Sowah Khartey
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2 FE S ERRIRNED BT BURRRAEN T 1125 e (IPCC) 2 R IHE I S SR,
5 TVACTFAGRT Y 1750 SEAHEE, KA A AR E I I T 40%. AR R H, &
2R BT, 5% A AR AR HE BN [ P AR ) 5 A A

FE R AR AR AT [ A 25 SO i e AW R R RO 5T, SEBL “BR A H s,
i B DS SIS AE . AERRFEROT T, NAZ PR AR HECRE, R fedts e
AR LA IOR A T, e i i A P AR RE DR, HEREIREI RIS Y . AERKR I A7 5 T
N2 T8 53 IR R IR e A L KB [ A7 B o AN ER TR A AN r] 0 R — 3803, 1
FERSL 7 TS 2 LR A 2 rp A SRR E R 2 iR RS RS
T A S b e TR R R R B 5K I PR BB R T 5 DRy o 38 ] S B sR 32 g AT g AR
HEEE L.

— HEEBRR AR E IS EM

LEEBR A E X

BRI 2 E AR S &M T EAE LA F DL SE BRI 1 R IR B . B AE 9 B AR L BRIk )
FEIIE, BRI R A BRI R B R T 5, R SRR R A H AR BB K =X
Z o WLSERR EARTRRRM . RIS A S R G AR A BE I RIRCR . B 3 ARk
TR B A IS G S5 M, FRATTRT LRI A A 2 S AR AT D R R 1 4
WS . b b, X R BRSO SRR TR, e A s A BRIE e FEAE
W el R . AR AR AR BAR R, BRI — M nT LLA B BT R G A TR R
Gio MRIEGERRA BN, BRI R ST LA/ AT AR . AR . RIS
PRI R R A S BRI IR E AN RS, wUE AR 90% L F.
3

WK, XRREFERIL, RHIRUIC RER EZA N>, ERHEEESRG T IEY)
ARG BN, KA RS — AU Bt T [ 5 R B . B 7, Wk 3 250 A 7E
TS RGIREKIR. R A B 05 b Fodb, HEre i Yrm R T DL IE T8 VRV A LK,
AR E B — PR 20 TR BAR IR R N, (AR EE, oAz, &
PR, FObEEREERIE E A HUBKE HUH T A Y e . seah, e

! IPCC 3 TLIRB 5L i
2 Sabine C L, Feely R A& Gruber N, The Oceanic Sink for Anthropogenic CO., Science, Vol.21, p.367-368(2004).
3 Bouillon S et al, Mangrove production and carbon sinks:a revision of global budget estimates, Global Biogeochemistry
Cycles,Vol.22, p.1-12(2008).
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b AR T R A, AT AR Rl — SR S A LY, Sl e A Y A s
PR SO R TR AR A It A7 . T SEalrhility, i /K R oK A i b 7
FIVER IUBR . A T K AN A 73 i B RURLVE AT BUBSCRE TN IS, e 28 B R IR ITUAR
Yo, WA HUA N 238 i i P R I R e YRV A LB, BB TR K B 3D
et 2iererh o XS PURR I ML 20 s FEAEAR KRR S b TR 52 B /K b T ke »
PRI R ISl 2R PR I AR SR SRR TR B PR . BEE H-P 1 BT, HEPR B ATTRR
VIR PRI L3RR T, A HIVIR B A SE I PR X, DR Ik S8 O RR A v (R e £ 0 1 4 A AS
SRR, TSI —Fh RS TE B A7 2RI, IRV AE DR AP A2 22 R AN AN sl >
i = RNy T B AT AN B AR

2R R I X

FAT, TR AR AL I R 48, BiR AR PR AL, IR AR FE E Nk,
A BN SE T A I A ARAMBRIC DRI &R, TERRE BRI ORI 5 AL T4 Rr BL. R4ttt Rl
B ISR — AR o R BRAE BRI IV 45%, 3K BEWRE Bk 25 BR IR K 40 DR BT ok B
ILRSG. ik, BRI, MR, IR R AR EY) A BN ES R AT IGLT
ANF 0.5%, AEEATIAE [ B 7 T kS B PR A P 20 o A AR S AR G T0% LA B o HRIE IR A5 34
BB RAT I — ey, SR B DL R RIBRE B AR R, i R AR S R G A 2L
PRI 56 7 3t LU ELA I o SR ) B R fif A T BARBiR o A 2 25 25 A 8 DAL v R BRI E 70 1 9
NNNERGEIN R, PafhTl, DRI AR B SR S, WA S & R KT
W2 v T AR AR e T EL VR AR 25 AR G AN 3 i A1 2 R SRR TR ] A7 A e A7 77 THD AT EL Bt A2 25 R
GLRA SN EE, BRSO B R I R RS, 2 IR EE R Ak A7 (15 B )
W RS RGN R A . 4

1T I 90% R 2= AR A A AR R, BEOICSE R BR E R R RS PRI, A
AR, MHMMETE . EEERRIL B A7 B R R BRI 20 14, 2 RRICH 50 1%,
SR B TR A BRACNE , R TE 70 A SR AR ], DLSEIL “ B p oAl Hor C2ia e Ja B .
A E O — Rl SR (Ve AR 277 i, B T RO SRR B A, I BT HoAh 2 R A S i 55

! Macreadie P I, et al, The future of Blue Carbon science. Nature Communications, Vol.10:1, p. 1-13(2019).
McLeod E, et al., 4 blueprint for blue carbon: Toward an improved understanding of the role of vegetated coastal habitats in
sequestering CO;, Frontiers in Ecology and the Environment, Vol.9:10, p. 552-560(2011).
3 Blue Carbon: the Role of Healthy Oceans in Binding Carbon - A Rapid Response Assessment, 2009.
4 Blue Carbon: the Role of Healthy Oceans in Binding Carbon - A Rapid Response Assessment, 2009.
Howard J, et al, Clarifying the role of coastal and marine systems in climate mitigation, Frontiers in Ecology and the Environment,
Vol.15:1, p.42-50(2017).
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Thie . HEEERL AT Ak i B 5 Pt il K B2, TR RO EDTRY), AR E e R, IF
ol R S AE RS I BR IR SR RO SERP (R IR R G 2, AN, AR S
R X R 255 R R AR A GRS RUEARDG . g P A SRR WO 0 Ry, o] DU A4 H
AR IR PT BRI, i SRS, W] DL N ST R S i
X IE R ING G e R, DRAPIEBA U IR A T R SEAR L, RN T I EIRE HRES
RGN IR BRI ST, 3T i X AR A PR R4 R 28 50 A 77 V% 3 v o R SR 42
g,

355K R G IR IR K R

(1D kARG HIREIR

5 A [ 0B SC 2 2R BURT TR REVE 22 2% 1 2> (Intergovernmental Oceanographic Commission of
UNESCO, fij#% IOC-UNESCO, J& FABUMNIEHEEEZR NS AT 1960 4, SRR
RIFHEED RGP IBAGES, JHAE 21 LB 3) T EBREFERE R TR, v E ZRHX
AV PE A 5% 1R SE BB 7T 000 H AR A A )~ o U W —ial LT 2009 4,
BRE E S ARE (UNEP)  BCE EARE RARAZ (FAO) R & [ BORL SCH ZBUR R]
WP e (10C) BRE KA CUER: i FREVEVE [ B /e F M PPAf 4R 75 ) (Assessment of the
Ocean’s Capacity to Fix Carbon) # U FIAIE L1 “HWiRk” —nl, fREEMIN 7 #EES R
GUEBRAG IR R IR IV AR .

2010 4F, BUFF RIS 014 (10C) « EH PR H R R BL# (International Union for
Conservation of Nature, fijfk IUCN) {4 [ErHk<g2c (Conservation International, f&#% CID
AR T “HEBAEU” HMAL T B ITRERBOE TIEA, ZEWBEBEREEES
AR BEGPE SR (1) T R R B SRR 2 BRAR R I ERE . 2B )G, “IEBRAB I AR 738 —
RIS R CHEBRBORNERL) , e T BRI AR B H A HAz. 3 201146 H, (BtG
EASEAHELIR ALY GREBGET) ) (UNFCCC) TR LMK 5 40 N5 38 & L o
AR, (A EASIRRAERR ALY F LR A T UK AN RS —, FFEk
ERAT T R SR X AT RESE R SR R ) #Rdl o RS BRI T A B R R J Y Bk R A2

Sabine C L, Ducklow H& Hood M, International carbon coordination: Roger Revelle’s legacy in the Intergovernmental
Oceanographic Commission, Oceanography, Vol.3, p.48-61(2010).
2 The Blue Carbon Initiative, About the Blue Carbon Initiative,

http://thebluecarboninitiative.org/about-theblue-carbon-initiative/2010-09-06.
3 (HEBRBURAESMR T 2.0) , 2012 &,
4 UNFCCC-CDMs. AR-AMO0014: Afforestation and reforestation of degraded mangrove habitats,
https://cdm.unfccc.int/methodologies/DB/KMH608T6R L3PSXKNBQE2N359QG7KOE,2013-10-04.
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H b e 5L AR BRUE B T FE B & e &, 8 48— B VP A A I bR vk, JF e S2ilg Bk
MR EP R ENESE. ERERME, BTHEOREME, RS T ERN B, MARES
R Bl P St A DGR I S 22 DA H AT AR L B AN AR BN K08 1 B AN X AT
5] 1 el BE% 95 ) 9 B B2 R PE 44 181X (the Blue Carbon Technology Assessment Initiative , & ¢
AGEDD) . AGEDI S2f5 Ei B R KM, e A SR Mk B IR S5 508 DL = AL VF Al
Ak, FEb B SRR E X IR AR MRS AT 7 58, RO SRR b — {4 PR B A AN
W, ARSEE R T SRR, FN, AGEDI{EH T EEXMHX 2 AMMES S, w7
FEA AL EALR, ATA R AR, SR PMERERE . 12013 4, ZLRIAR. HEER
S5 YRR B BN T SRR B AR B, X R B B AR I AR A R
2019 4, (BRA EASMRAELE ALY (UNFCCC) 25 25 IRGHZ) T & W AE D 2847, &
WO SO T AR, DR R AR A — AN SRR R

(2) HNKRE

2013 4R, W ZGEFERRA (ESOEFFNRRE “+ 207 SR, R TRk, R
MRS RE M A SRS, B UCKEEIRICA R 2015 48, HERRERIIERIA
KA, b ESSREENR COT NP HESE A S R R ) , HIEHRERE
WL, DME NSRRI 2 — . 2016 4F, [E Bt — 532 MR IT R PR
TE A T, E SR TR 1A SR IR IR BOR - 22017 R4, W E [ BCE ERAS 7 (hE
SIS — IR SRR S ), AT R 1 S SRR R AT S, Hh s OR
PRI IS 1. A 6 H, T EBUMBBURE 21 20 F 2 skl S5in4
] 42 S W B HE A VR AL, S E BR ph R U b [ R R SFAE 8 A, g MR R
S RRFMERAZ Gk %o 4H 2010 FRUKR, FRETT RSB L TAE, LR,
VR EREH S BE L ThRE RN R, DU B AR S R GBI ). AT,
T B R CAE Db i s B 0T R, BlandEigmig o, =055, T Hig A
MBI TS R R, AR B S5 SO R R EE ORI HE 1 3 RS RER
mitR. XL R E SRR A . BESIIE. WS R BRE N SRR TR
BATTHETIT, BAEA R R E R, SeRiEre i, B R % T E k.

WL T RO R RAAMEE 55 T EBR AL E X HEs), 7% EOER

https://agedi.org.
ZWE BB P =17 R EAEHR TR . Bk (2016) 61 5.
SWERKESES. BEEEER: ( “—w K" #E L& ERE) .
Z W3, ESSEE:  OCT 5 B AT RE X S A R AT TR .
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ZNR BB B AE B A A2 A 1) e AN ] AR AR AT K 70, ARSI R e Fe e ik T
RN G BRRIG BAR AR BRI, PRI RR ORI SR SR 7E AR S/ AE AT

= A RERRYHERER

1. HBRiEZEA

ERAR I Bt 2 oAk (1 D3 H & B, ARG == UG AR BOR, IR 43R
AEFRFEE ETE, R — A NSRS R R R — KB . ERRRBENERT,
RN AL, AATHEH T R B AR R R IR A . 20 AT 70 SRR, R H N FOES
AT IS — R Bk A B SRR 2 bR 3 A ERAR IR IF 4 o B BRBUA R 0 EEE . &5t
ZAERIBER A 18, 1993 RS E A 5L 5 & J 25 (United Nations Conference on Environment
and Development, f&j#X UNCED) 1ExUE | (BA EASEBIHESEAZ))  (United Nations
Framework Convention on Climate Change, ##X UNFCCC, Jg3CfEifkN (ALY ) o (AZ))
(138 I R 5 A RO DA SR R B AR AR A N 2 [ 47 THT 5 7 e 4 N B B
RIREHESE . 1997 4F (HEUCE ) EHAREG, JFT 2005 FA4RL, 1EN (A4) 1
HAPAT TS, DLERE 2R ] % 5 2= AR =

AR, EBRVESUR CAAFES AR AR DG VA AR, (H 3L H Al 1 B SR PR
i 2 SRR . SR, AR KA R ARR 1 AR, SO A1,
AMA TG ZEYR BRI, 3 7R GG i A AR . ERC AR T T, BATIE [
Brid = ZOR X R KA RS (BEE A RIER A L)) 58 4. 1(d) 506 “oril”
FLE BRI —Fh B, WP HSL T ARMBRITE R B kA . 1 (Rl R CE 1) Bt
PR, AR IE PR D SR AR TE B AT ARG [ S HE R, BSR4 A Mol % 576 3 AR
B, EEREEATF BHRE AT, 2 (EEATITRY 8L 7 8> KR A E 5 SRR AR
MBI BIHE (REDDD) AL, R AR ARBII (1 LR A 7 1) AARLAR Tt A AT S 12 W2 17 k2> R AR
RASRIUAR J T R (RO B o S5C TRIPIF BRI M BAR S L B MR R, HE S A TH
bR > IR PRI B R AP O R . R ORI I PRI B B AR SL I e oR IR, BRI
TRA I E PR A LR LN A — S G E « (A BB EER A L) 2 4Ede [ bRk e
(R BB ALY, HES -+ 8 R AR E tH T BARRE . 1973 EZEE 1 (H bR

Bij 1E ARG Bl Y A 29 (International Convention for the Prevention of Pollution from Ships,

' fcec/informal/84.
2 S0 (A EAEEHERAZ CXHBES) ) .
3 feec/awglea/2009/15.
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f& %X MARPOL Convention) & f 5 22 [ [H FRifg A B A ) 2 —, HHGE T m)ilg i R HscH
FWI s PE B AR IK T - 1995 4F, BA E P52 (United Nations Environment Programme,
PR UNEP) KK | (HBREIEF) , BEE AR EMEIR5 5. 2001 45, UNEP &
OB T KRR ES) , ZE S ER X A S E BB A BRI, MR NIEEAE
BRGMA NI, BSREIF R BRI vk AT B ag , (E R R4 (K B A R e =
gikgtk, WA SRYENZ, ToVE R R B SR SRR S AT AT R AR

2.H kA

TR H A SRR AR R ERE R AT ARG 2 . — R A DGR, DL
N RIEME AR EDY %0 ZR UV BIFA AR, BL (hAe NRIEAE
EMVEY SIS AR . 1982 S G 1 GEFERSIRYE) B EEA R E
BNKZ—, Wik [EEESHE R, iR a /i EERHORT . 5
TR G S IE B ORY BRI JeAh, HHEE L I B IRYE, DO B 1 AR SR R IR AR
PEH 7 I BV RUE o IEAERDE M 5835 10 (rpAe N RGN E 18 3 ORIV 4 20 AR 1
W ERAP BN N S =+ — 2% . FEISSEPIIR T, FRE W A ) TR R g AT
G WG YA T IAUE, XS5 (R 00 . X SV A AN 4
T REF T, WO IR R A SUE AR AR E AR . (R AR N RSN [ L)
5 DY 2 R E B0 5 A ORI Y B o VBRI AR S R SR RE T N B G,
PR TR R 3 R M PRI R o (2R SRR ORI AE B, B Ryl BRI FF S K,
BT SNSRI 5, 7 K e B YR

3. H K LB

HAl, 7% E e R IR 2 R 5 W G ORAP AE D I BUR AN 2848, SR it 3 226
FEORT B KL AR, ENLIERE 5 1T 355%

(D iR Ry

S K SR SHPERIG B0, R B A SRR BRI RE J), R iR RS RGN
LR > o RIPEIFHE A S RGN D RE R 58 BV, A5 IERAYEIT A& 3)), AT LG 5
VR M W B AR A R RS DhRg . 3

WRORFI 2 R E R, A TCK I R A £ I v, a AR LR
I VRGNSl PN e
> B0 (BRI LR 5 AR PR B B A ) L 2006 4 9 1 19 F A A RSERIE [ 555 458 475 5 AT

}OHEW . Eng, SRR, FESIR: (MEERIERMAESKENIEAN A, HATERES TREERER) , # Gt
HAERLEY 2016 FE55 3 3.
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R UR . B T RSN I T R AN ORY I bR A AR AL, ORI BURE S E T — RERY
YRR 32 AR U R B V2 o 1992 SR BCHRBURT « MR 5 BURF 2838 1) CBBURTIRIER B
WY SRR Y. 5 B (PR SO 2 — o 1R B E i 8 = GRIBUR AR PR 5 8 B e (A
[ f (O FTIR BT, G2 MR IR AR T MR B T 40 BS P JE O &, Bl R S AR B [A) A=
ok /D 5 R BUR ARVRE AT IBUX FE PR B A8 20 ) J L AL I 98, AT 48 iR IBURF R 3 1) i Bf M R R
SENE, SRR AT R . (BURRIPA S AR B —rBORSCfE, A &k
TV, AR A AR AR i S B A b BRI 1) TR R R AP B AT S A2 BV EAT

B85, BORAIE T 1997 SEMA 1 (E FIEHEGR) , M€ 3685 % (Environment Agency)
TRENEYZREMEARY R (the Wetlands Division of the Biodiversity Conservation Authority) []
MBI (the Wetlands Division) i ST R4 (1 BAR AR . 7EBEJE B ORI FE T, %
C(EZIBHBURY BN LR AR OGS B B S AKE,  AH DA 0 ) 8 RV b OR 47
BT BRI #6200 5 e AHIUC IS . (I SORHLECHE) 28 JLER 0 E T & BIBURA LS5 Tk
PR REBEKRE TR IR 2R . ORISR AR AR RGAL T REFPEIPRES . It
b, MRHMNEEFR 1 /SRR R g, (RHEA RS 5 LS RBUN Z A& 1E. 18
ARG IR, R SEE T R R AT R R

(2) ZIMPRIRE TF2

VRN S RGBTy, R RA BERIBRICAER, A RCORS R S L0k
A DMEBER BRI B AR AR . BEAN, ZDRAREO M AIE E A AN, AT KBRS
FEo BRI, R R O SRR R M B O 10 1 23k 8 L SRR OB IR D R I H - e v de il
Ty e F AR R 110 2 B BE SME R A LA AR S I H o IV IR AR ST 2 b2 AT o . 7
B A =AM, A HER B RORIIZLRAR, JHKZ 500 3 N HHAE X SR 1 H 2 A AR AR S .
SRIFERE 230 40 FF B, BT SR T FTF, PVER A T 28% ) 1131 2k
T ARMAES REWARERL . BREARKEIS, ANRRREZFEIMERAL S RS
IRAGI B, A N O BEERG L 2D AR IR B R A OIS M RS, IS A3 R
G038 S KR o IME R AR 2L MR I H THRITE 3 4 R 6000 A BRIIZLRIAR, it
20 fE PP E I AE M B 3 R B AE 70 T3 . %R I E A0 35 B E AR R TR ISR
A RGN SNEIE N IR AR Z AR o BRI A, SR AR [l ) g S D 2 AR A
A= IR R AR BN 2% o B BRBRIEHAZUENLA (Verified Carbon Standard) i T 7 7 £

1 Ajanta Dey&Animesh Kar, Scaling of mangrove afforestation with carbon finance to create significant impact on the biodiversity
- a new paradigm in biodiversity conservation models, Field Action Science Reports (FACTS), p. 1-15(2012).
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TEIRA T DU AL X LMK ITH , 56 B T Bibn s B PERAF T, R I 42 S e sk 3 L ) e —
ANAIAT L HE . Verified Carbon Standard 38 i filt 5% 3545 (1 9% 4 K43 40 T 45 AL X A R
TEAMATE AR, FoAR B 6 T SO R AT A E AT 7 (M BOR P & AR I 2 A . !

B HAT, ZOH CBUS R 3E Uk . B TR I ZLAR AR T AR 2 5600 2 b,
B AR AT R R IR B T . e NI E R, RMRP RIS R R & 2 LT 2
BRI =A%, B T HURMKGISE, ZIH B T — S A, Bl DR s 5%, ik
BT, AL X LGN 8 I K A . B LR MR [ T, ) 57 30 T
TORAWTIGE I, Mt X GRS TE MR B TAE B RGN . 241k, EIEE FME R A
HRZL AR S T H 2 — N AR R B BE I, i ik (37 R R R 35T 1 ] i 5 A 42 fi
TUEM. 2

(3) EALIEWAL H T

HAl, SROCEIBELHABCE AU, 8T N A Rk Cr 5 B R
Ho BARARIRCEA 20 ANEZKAIX E ) T b i 8ee 5 i, A8 H A #5A iE m
A G. 32015 4F, FETAWMARE “WRHIHZ SR, B TR S IR
—F. FE L, HIHRIE EE AR R TIE L X ZIRAR, RS T AN = Bikes AR
SHMNER . 5B, TRR MR ERIE M LE, MRS RGHNZM IR
BACH, R A S RGN . B, MBUREB S REBINLK, HE%

o~
AN SE B I LT BRBR A% SR, I8 I LR R T s 1. BB =B, e
MRS, RIS 5 ORY T H 5 55 35 06 20 A [ DA R FoAth ] 52 A0 X 1 52 5338
FE AT B R ik . ¢

UbAh, FERNSFEC T, TR M SRR T oh RIE — e R R B T (e AR AR
TEHEZR A LYY RISV & JEALH] (Clean Development Mechanism, f&#k CDM) . i & JEHL
WAL, $BE R R F AP IR N i — s Ll 20 B A8 i [ BURF,  F T RO AR Ak
HERAME BT REE IR, B R AR B U IE I, I RS AR TR AE SRR AL 500 R [
NFRBEAMG o W5 BRI A5 FH A00RE DR FH - RO A8 A AT RE VR R AR I R R, B 4%
BT ZIM ARG R, AR TEE SR A0 T M AR AR .

! Verified Carbon Standard (VCS): India Sunderbans Mangrove Restoration, India
http://www.vcsprojectdatabase.org/#/project_details/1463, VCS, 2015.
2 Livelihoods, News-India, http://www.livelihoods.eu/portfolio/news-india/Livelihoods, 2015.
3 Constanze Haug, et al, Emissions Trading Worldwide, International Carbon Action Partnership Status Report2017, p.17-23.
4 Catherine E Lovelock, et al., Assessing the risk of carbon dioxide emissions from blue carbon ecosystems, Ecology and the
Environment, Vol.15:5, p.257-265(2017).
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R ORI S AR R AT, kR, AT UM TS B RS B sh B — AN 48—
i == ARSI Gy itk 3l e A R SORE A7 SR AR . BN, Tk
FRBART B ULEAE R DRI U A AL T T TS R A 5, SRR S 5 T 37 ) Ay 4
TR L. SR, My B AR AZ Sy £ [ 5 X8R T R R SR A4t 1 — N P I 2

V0. FR AR (R 14 2 12 4 F B R B BR 42

L AR R HEWN S 52 1t

(1D ARFE DT R o B e R 3

A ARA AV PIAZ OS2 UM I SR A U TR RS . AU IE R =
A I 7 A D BRHE I DA, DI AR AR 21, iU ST BRI 1) 2 4R
BIAAT BN 1A BEE 2R R T AR AR R 5 e, e B AR E
WP B I RIS Pz s R SCERIR B 1) U ST AR R .

AURTTESRE N A ERRRAAL I TR 465, AR AL IR (1 [ bR3A S R 54
M — 7. BARUR TR E SCAEFEAIRE TS IR 32 )M 1k CHAR HIREI, (HR 2 B
HE AR SHEM E K THERBOR B IE. BRI S, SR SUE AL AT UOCZ AN 5 4 £
FERAT M. SRR SRR SRR BT A, WREE . BN, SERKH
PR K TR B FEAR A DT PRSI R SR AU 3E LA ZORHh X AR e BRI 2
AR N AE I B B A B R 7 VA BTAE

AR STE RS ] R R SR S A SR I N AEIE AR LR, B [ S B AN R
N, BT JEREA IRL R T X 55 . SRS B — R Lk, R AR E
AN DX SARAR A I SLVE A R R i 2 o B R AR X —BIR AR T,
AL ORI BEYFR FH RT3 B 1] 83T [ 2 i e BRAR R AN ORGP R I R T R SR 1
FEREMERAES RGP i BB AR, BREERRKME. K, WA RSN
HPRBL IR R AR S R GUAE KRS 5 T A B AR, DL e BRI R AL (]
I, SR R 0 7 B R AR S A P I A A AL, P A A 5 s AR AL
WAERZ B R R & e AMETL, BT URDUERIL, BRI DRI S8 O A BRI 3
BERE F AN R AR B AR 4

I Caney S, Cosmopolitan Justice, Responsibility, and Global Climate Change, Leiden Journal of International Law.Vol.18:4,
p.745-746(2005).
2 Eric Brandstedt&Bengt Briilde, Towards a Theory of Pure Procedural Climate Justice, Journal of Applied Philosophy, Vol.36:5,
p.785-799(2019).
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(2) ETFPRERe KR T4 5

PR IR IR, R SVEE T RO LI B AR . A EE WA R
FREXS AT TR, RN TR AR — 5 I AR DG A HEAB AR o T AL
fib kT SR AR — T0URE 8 MBCR) R Be B — D AR T, 24 F A BEAE [F]— B [0 [F]— 354
EHMEIBR . FERHMBE R TE R, A ER BT RS . B, PR R L
TR T RPN IR, PR AR R AE o5 A RS AR SR B R R AR e AR . R, R
VER—FAT RR], RREENNTH EAT AR —FAT RN W =B T AT AR M, A4
ABEM, QS R E, W7 RO A . X AT A RNE I A AR R B ok, SEBR R
SE MR A RR LSRR H=, PR —IRR], MREREMHR Fiks
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Study on the Construction of Blue Carbon Protection System

ZHU Hui, LI Mengyan*

Abstract: Since the report by the 19th National Congress of the CPC put forward a new
concept and strategy of ecological civilization and green development, the proposed target of
“carbon neutrality” is aligned with the value of ecological protection and the trend of coping with
global climate change. As an important part of the Earth’s carbon sink, marine carbon sink is an
important way to achieve the “carbon neutrality: goal, and it also has a positive effect on protecting
biodiversity and reducing the greenhouse effect. Therefore, based on the value guidance and
concepts of climate responsibility theory, property rights theory, and payment for ecosystem
services, we can build an institutional system and find the path for blue carbon protection and
development by implementing a land and sea carbon sequestration plan, establishing a blue carbon

trading market, and building an ecological compensation mechanism.

Keywords: blue carbon; ocean carbon sink; land-sea integration; ecological compensation

I. Presentation of the Problem

In September 2020, General Secretary Xi Jinping announced at the 75th session of the United
Nations that China would strive to peak its carbon emissions by 2030 and achieve carbon neutrality
by 2060, demonstrating the determination of a responsible major country. Ever since the 18th
National Congress put forward the vision of “Beautiful China”, the construction of ecological
civilization has become China’s main development goal. After five years of development and
improvement, the 19th National Congress report further deepened the implementation strategy of
ecological civilization. Actively participating in global environmental governance, contributing to
global ecological security, and honouring commitments to reduce emissions are undoubtedly

expressing its promises to the world as a responsible major country to govern the ecological

* This paper is funded by Liaoning Provincial Social Science Planning Fund Project - Northeast Asia Cooperation Research Based
on Semi-closed Sea System (No. LI9BFX012).
ZHU Hui, female, professor of Law School in Dalian Ocean University with doctorate in law, majoring in maritime law and
environmental law. E-mail: 2236102103@qq.com.
LI Mengyan, female, graduate student at Law School in Dlaian Ocean University, majoring in marine environmental law. E-mail:
649521985@qq.com.
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environment. It is not only committed to achieving its domestic green development goals, but also
to making China’s contribution towards solving the global problem of ecological degradation. The
goal of “carbon neutrality” is not only in line with the current theme of slowing down global
warming, but also consistent with the value of China’s ecological civilization.

Global climate change is one of the most significant challenges facing humanity in the 21st
century. Natural disasters caused by climate change not only threaten the environmental security of
human society, but also cause a series of social problems. Since the industrial age, uncontrolled
emission of greenhouse gases, such as carbon dioxide, into the air has broken the carbon balance of
the natural ecosystem in the atmosphere, and the concentration of greenhouse gases has been
accumulating, thus causing global temperature to increase. According to a recent report from the
IPCC ARS, the concentration of carbon dioxide in the atmosphere has increased by 40% compared
to 1750, the year before industrialization began.! In order to fight climate anomalies and reduce the
rate of temperature increase, countries around the world are actively promoting international
cooperation and negotiations regarding the climate.

In the context of the global response to climate change and the development of China’s
ecological civilization concept, we need to reduce carbon emissions and increase carbon
sequestration so as to achieve the goal of “carbon neutrality”. On the emissions side, we should
limit the emission of carbon dioxide into the atmosphere, reduce the use of fossil fuels and other
fuels as much as possible, shift to cleaner renewable energy, and promote the structural
transformation of fuels; on the sequestration side, we should give full attention to the benefits of
neutralizing and sequestering carbon in natural carbon sinks. As an integral part of the Earth’s
carbon cycle, the ocean absorbs more than half of the world’s carbon dioxide emissions.? China
has a rich and comprehensive coastal zone ecosystem, and it is also the country with the largest
scale of seaweed farming in the world. The development and protection of ocean carbon sinks is of

great significance for China to achieve its objectives for carbon peaking and carbon neutrality.

I1.Theoretical Basis for the Construction of Blue Carbon Protection System
1. Definition of Blue Carbon
A carbon sink is a natural chain in which various elements of nature interact with each other to
achieve balance in the carbon cycle. As the primary method of carbon removal by nature itself,
carbon sinks are viewed as the best solution to address global climate change and one of the most

economical ways to achieve carbon neutrality goals. A carbon sink actually describes the capacity

U See IPCC Fifth Assessment Report.
2 See Sabine C L, Feely R A& Gruber N, The Oceanic Sink for Anthropogenic CO-, Science, Vol.21, p.367-368(2004).
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and efficiency of ecosystems, like forests, soil, and oceans, to absorb carbon dioxide. Through
measures like forest conservation and sea restoration, we can reduce the amount of carbon dioxide
in the atmosphere by using organisms to absorb carbon dioxide from the air. They accomplish this
through processes like photosynthesis, which leave carbon dioxide fixed in vegetated soil or in the
deep sea. Depending on the specific type of biological carriers, carbon sinks are generally divided
into terrestrial carbon sink systems and marine carbon sink systems. According to the different
materials that store carbon, the terrestrial carbon sink system can be subdivided into arable carbon
sinks, forest carbon sinks, grassland carbon sinks, etc. The marine carbon sink system mainly
contains two types of carbon sequestration: marine microorganisms, which account for more than
90% of marine biomass, and marine plants.!

Blue carbon, or marine carbon sinks, uses the biological and marine activities in the marine
ecosystem to absorb carbon dioxide from the atmosphere, and then fix and remove it, which is an
important part of Earth’s carbon sink system. From a geographical perspective, blue carbon is
mainly distributed in deep and shallow waters, coastal zones, and islands in marine ecosystems.
Among them, marine microbial carbon pumps produce inert dissolved organic carbon, which is a
unique form of long-term carbon sequestration in the ocean. Although marine microorganisms are
extremely small, they are rich in diversity, widespread in distribution, and large in biomass. The
daily amount of organic carbon fixed, just by the photosynthesis of marine microorganisms, is
comparable to the amount of carbon fixed by all plants on land. In addition, the marine plankton
that photosynthesize in the vast ocean absorb carbon dioxide from the atmosphere and combine it
into organic matter, which is then transported from the atmosphere to the seabed sediment by the
marine biological pump and stored there. Because of its proximity to land, offshore waters have a
large amount of particulate organic carbon from land. The particulate organic carbon that is
insoluble in seawater and not decomposed by microorganisms will sink to the seafloor, turning into
seafloor sediments in the end. The dissolved organic carbon will form an inert dissolved organic
carbon through the action of marine microbial carbon pump, which will be transferred to the ocean
with the flow of seawater.> The decomposition rate of these deposited organic materials is slowed
to a large extent by seawater scouring, which is driven by ocean tides and deposits apoplast
material from marine plants into the sea bed. As the sea level rises, the sediments in the sea bed are
buried in deeper layers of soil, making the decomposition of organic matter even more difficult, so

the carbon in these sediments will not be released back to the atmosphere for hundreds of years,

! Bouillon S et al, Mangrove production and carbon sinks:a revision of global budget estimates, Global Biogeochemistry Cycles,
Vol.22, p.1-12(2008).
2 See Macreadie P 1, et al, The future of Blue Carbon science. Nature Communications, Vol.10:1, p.1-13(2019).
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thus achieving stable carbon storage.! Therefore, marine carbon sinks play an irreplaceable role in
protecting biodiversity and reducing the greenhouse effect.

2. The Significance of Blue Carbon Conservation

At present, countries all over the world have attached great importance to terrestrial carbon
sink systems, both in the international conventions and in the domestic laws of each country that
has more perfect and comprehensive protection systems for forest carbon sink. In terms of marine
carbon sinks, it is still in the initial stage. According to statistics, the uptake of carbon dioxide by
terrestrial carbon sinks accounts for only 45% of global biogenic carbon sequestration. This means
that most of the carbon removal contribution is made by marine carbon sink systems. Although salt
marshes, mangroves, seagrass beds, and other plants account for less than 0.5% of the total marine
ecosystem, they contribute more than 70% of the total marine ecology in terms of carbon
sequestration. According to a report released by the United Nations Environment Programme, more
than half of the world’s carbon is captured by marine organisms, and the mangroves and coastal
salt marshes in coastal zone systems are far more capable of storing and eliminating carbon than
other marine flora and fauna.? Coastal zone ecology has been recognized as the strongest blue
carbon sink because of its efficient carbon sink capacity. The level of carbon dioxide removal by
marine plants is significantly higher than that of forests, as estimated by the amount of carbon
sequestered per unit of area. Both marine and coastal zone ecosystems have a higher capacity than
terrestrial ecosystems, both in terms of carbon sequestration and carbon storage. After the ocean
absorbs and fixes carbon dioxide in the atmosphere, it redistributes the unstored remnants into the
internal cycle of the marine ecosystem.?

With over 90% of greenhouse gases stored in the ocean, the blue carbon sink is undoubtedly
the largest active carbon sink on the planet, not only in its diverse forms but also in its rich value.
The ocean carbon sink has a capacity to store 20 times more carbon than the terrestrial carbon sink
and 50 times more than the atmospheric carbon pool.* Blue carbon sinks can help mitigate global
warming, so it is now urgent to give full play to the role of blue carbon to support the goal of
“carbon neutrality”. Blue carbon, as a typical marine ecological product, also has other multiple
ecological services in addition to its value in combating climate change. Marine carbon sinks, for

example, can reduce the impact of coastal zone pollution on seawater and form marine sediments,

' See McLeod E, et al., A blueprint for blue carbon: Toward an improved understanding of the role of vegetated coastal habitats in
sequestering CO;, Frontiers in Ecology and the Environment, Vol.9:10, p.552-560(2011).
2 See Blue Carbon: the Role of Healthy Oceans in Binding Carbon - A Rapid Response Assessment, 2009.
3 Blue Carbon: the Role of Healthy Oceans in Binding Carbon - A Rapid Response Assessment, 2009.
4 See Howard J, et al, Clarifying the role of coastal and marine systems in climate mitigation., Frontiers in Ecology and
the Environment, Vol.15:1, p.42-50(2017).
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thus stabilizing coastlines. They can also reduce the extent of ecological damage caused by climate
extremes, which are also essential for maintaining a healthy marine environment. In addition, blue
carbon is also closely related to the economic development and ecological protection of coastal
areas. When marine ecology and blue carbon are in good condition, it can provide people with the
resources and food needed for daily production and life, and it can also alleviate pollution in
coastal areas, caused by development activities, through the ocean’s own purification cycle. In
short, the purpose of protecting blue carbon is not simply to cope with climate change, but also to
improve the productivity of the natural ecosystems in offshore areas, to increase the resilience of its
own recovery capacity, and to provide a pathway for ecological environmental protection and
high-quality development of economic production activities in coastal areas.

3. Origin and Development of the Blue Carbon System

A. Origin of the System

The Intergovernmental Oceanographic Commission of UNESCO was founded in 1960 to
explore the carbon cycle in marine ecosystems and launched the International Ocean Carbon
Coordination Project (IOCCP) in the early 21st century to provide a platform for communication
and coordination about practical ocean carbon related research projects between countries and
regions.! The term “blue carbon: appeared in 2009, when it was used and defined for the first time
in the “Assessment of the Ocean’s Capacity to Fix Carbon” report, which was jointly published by
the United Nations Environment Programme (UNEP), the Food and Agriculture Organization of
the United Nations (FAO), and the Intergovernmental Oceanographic Commission (IOC), which
recognizes the important role played by marine ecosystems in the carbon cycle.

In 2010, the Intergovernmental Oceanographic Commission (IOC), International Union for
Conservation of Nature (IUCN) and Conservation International (CI) jointly launched the Blue
Carbon Initiative, which established a dedicated Science and Policy Working Group. The initiative
aims to slow the process of global warming through marine ecological restoration and the
sustainable use of marine plants and animals.? Subsequently, the Blue Initiative Policy Working
Group released the first and second editions of the Blue Carbon Policy Framework, which
established five objectives for the conservation and development of blue carbon.> In June 2011, the

Kyoto Protocol to the United Nations Framework Convention on Climate Change (UNFCCC)

See Sabine C L, Ducklow H& Hood M, International carbon coordination: Roger Revelle’s legacy in the Intergovernme
-ntal Oceanographic Commission, Oceanography, Vol.3, p.48-61(2010).

The Blue Carbon Initiative, about the Blue Carbon Initiative,
http://thebluecarboninitiative.org/about-theblue-carbon-initiative, 2010-09-06.

3 See Blue Carbon Policy Framework 2.0 2012.
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began to include mangrove restoration in its Clean Development Mechanism.! In the same year,
the 17th Conference of the Parties to the UNFCCC discussed blue carbon as one of the main topics
and jointly released the report “Blueprint for Ocean and Coastal Sustainability”. The report paved
the path for blue carbon protection and development with the goal of establishing a global blue
carbon market and a special fund for blue carbon, developing unified blue carbon assessment and
monitoring standards, and entering the international regulatory framework for ocean carbon capture.
At present, the above-mentioned systems are still in the preparatory stages due to technical
difficulties and have not been implemented on a global scale. The implementation of related
concepts is mainly shown in the form of projects in countries and regions with more developed
economies and technologies, such as the Blue Carbon Technology Assessment Initiative (AGEDI)
in the UAE. AGEDI actually plays the role of a facilitator, which organizes and analyzes
professional environmental data to produce assessment reports and develop and apply
region-specific remedial measures. The results of this wealth of information are translated into
sound environmental management and monitoring, which provides an intelligence base for
decision makers. At the same time, AGEDI promotes collaborative participation among countries
and regions to strengthen information exchange and processing mechanisms, thereby effectively
facilitating knowledge-sharing and guiding the collaborative process.> In 2013, “coastal wetlands”,
including mangroves and seagrass beds, were singled out in the National Greenhouse Gas
Emissions Inventory, which means that blue carbon is finally included in the global climate
regulation system. The 25th Conference of the Parties to the United Nations Framework
Convention on Climate Change (UNFCCC) was held in Madrid in 2019, and it focused on the
mitigation potential of blue carbon in the oceans as a key element of reducing climate change.

B. Domestic Development

In 2013, the State Oceanic Administration released the “12th Five-Year Plan for the
Development of China’s Marine Industry”, advocating for the regeneration and protection of
marine ecosystems, such as mangroves and coastal wetlands, and it was actually the first time that
marine carbon sinks were mentioned. 2015 was the year when blue carbon protection was formally
incorporated into the national strategy, and the Central Committee of the Communist Party of
China and the State Council issued the “Opinions on Accelerating the Construction of Ecological
Civilization”. The Opinions pointed out the need to prioritize ocean carbon sinks as one of the

ways to address climate change issues. In 2016, the State Council further proposed to actively carry

I UNFCCC-CDMs. AR-AMO014: Afforestation and reforestation of degraded mangrove habitats,
https://cdm.unfccc.int/methodologies/DB/KMH608T6R L3PSXKNBQE2N359QG7KOE, 2013-10-04.
2 https://agedi.org.
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out pilot work on ocean carbon sinks and focus on research and development of low-carbon
technologies targeting the marine sector.! In early 2017, China submitted its First Biennial Update
on Climate Change to the United Nations, which comprehensively explained China’ s policies and
actions to address climate change, including its efforts to protect ocean carbon sinks. In June of the
same year, China launched the “Blue Carbon Plan” initiative to collaborate with countries along the
21st Century Maritime Silk Road to establish a cooperation mechanism for blue carbon
conservation and promote the synergistic development of the international community in the area
of blue carbon.? In August, the central government proposed to explore how can a blue carbon
standard and trading system be established.® Since 2010, China has carried out large-scale marine
ecological restoration work to restore habitats with carbon sink functions, including mangroves,
coastal wetlands, and salt marshlands, in order to enhance the carbon sink potential of China’s
marine ecosystems. In addition, China’s blue carbon protection work is also carried out in the form
of local pilot projects, as in Haikou and Sanya of Hainan Province, which have better marine
ecological conditions and rich marine resources, and have developed their own pilot programs for
marine ecosystem carbon sinks according to their own conditions. The program is centered on
marine background survey, restoration and sink enhancement, carbon trading, carbon inclusion,
carbon pricing, and other aspects of the specific work plan, with the aim of effectively expanding
the scale of blue carbon in China, improving the health of the ocean, and actively promoting the
construction of a blue carbon trading market.

Through the analysis of the blue carbon system, it is easy to find that through the promotion of
international organizations and related countries, countries around the world have deeply realized
the irreplaceable role and the great potential of blue carbon in addressing climate change issues,
and they have taken a positive attitude towards promotion of the integration of ocean carbon sinks
into the global climate governance system. Thus, it is imperative to carry out blue carbon

conservation and related research work.

I11. Existing Institutional Framework for Blue Carbon Protection
1. Foundations of International Law
The concern regarding low carbon emission reduction is on the rise in the international
community, as is the uncontrolled emission of greenhouse gases into the atmosphere. These have

triggered the problem of continuous global temperature rise, which has become a great threat to the

1
2

See the State Council’s “13th Five-Year Plan” for controlling greenhouse gas emissions.
See National Development and Reform Commission, State Oceanic Administration, Vision of Maritime Cooperation in Building
“Belt and Road”.
See “Several Opinions on Improving the Strategy and System of the Main Functional Area”.
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sustainable development of human society. The idea of building a blue carbon protection system
was proposed to cope with climate change against the background of global warming. The first
United Nations Conference on climate change, held in Geneva, Switzerland in the late 1970s,
marked the beginning of global warming as a topic of importance on the international political
agenda. After years of consultation and discussion, the United Nations Framework Convention on
Climate Change (hereinafter referred to as “the Convention”) was formally adopted by the United
Nations Conference on Environment and Development (UNCED) in 1993. The establishment of
the Convention signified that the negative impact of carbon dioxide, a typical greenhouse gas, on
climate change and human society was incorporated into the regulatory framework of international
law. In 1997, the Kyoto Protocol, which is a specific implementation mechanism of the Convention
and exists in the form of regulations to limit the greenhouse gas emission targets of all countries,
was completed and entered into force in 2005.

It is clear that legal policies related to global climate change are already in place in the field of
international law, but the focus is currently on the regulation of greenhouse gas emissions. If we
want to reduce the concentration of carbon dioxide in the atmosphere, it is not enough to focus on
carbon sources alone. It is necessary to reduce carbon emissions as well as to increase carbon
storage and absorption. In terms of carbon sink protection, existing international laws that are in
force and applicable emphasize the protection of forest carbon sink systems: Article 4.1(d) of the
UNFCCC specifies “sinks” as a means of carbon absorption, initially establishing the legal status
of forest carbon sinks for emission reduction.! The Kyoto Protocol provides for afforestation and
deforestation reduction activities to be used to meet the commitments on national emission
reductions under Annex I, and it requires reporting on forestry restoration activities for verification
purposes, as well as open, transparent, and procedural review to form the basic framework for
forest emission reduction.? The Bali Action Plan establishes a REDD mechanism that shifts the
direction of conservation surrounding forest carbon sinks from afforestation and reforestation to
reduced deforestation and sustainable forestry management.> Specific legislation regarding the
protection of marine carbon sinks has not yet emerged, but there are already international
conventions and soft law regulations for marine environmental protection. Part XII of the United
Nations Convention on the Law of the Sea, the most authoritative convention regarding the
maintenance of the international maritime order, specifically regulates the protection of the marine

environment. The MARPOL Convention, signed in 1973, is one of the most important international

! feee/informal/84.
2 Kyoto Protocol-UNFCC.
3 feec/awglea/2009/15.
108



CERPEER SBOR) 2021 4 28 4 1)

maritime environmental conventions, which establishes mandatory minimum levels of harmful
emissions into the ocean atmosphere. In 1995, the United Nations Environment Programme (UNEP)
issued the Washington Declaration, which aims at preventing the degradation of the marine
environment from land-based activities. In 2001, the UNEP Conference adopted the Montreal
Declaration on the Protection of the Marine Environment from Land-based Activities, which is
recognized as a contribution to the effective ecological management of coastal zones. Although
blue carbon, as an organic part of marine ecosystem, is covered in the legislation of marine
environmental protection, the institutional system of blue carbon protection is not structured and
lacks substantial laws and regulations to provide practical legal guarantee for the development of
blue carbon mechanisms.

2. Domestic Law Basis

The existing laws and regulations related to blue carbon protection in China can be
summarized into two categories. First are the laws related to marine environmental protection, with
the Marine Environmental Protection Law of the People’s Republic of China being the core.
Second are the laws related to fisheries resources and the regulations represented by the Fisheries
Law of the People’s Republic of China and its implementation rules. The Marine Environmental
Protection Law, which was introduced in 1982, is one of the main elements of China’s marine legal
system and covers the protection of marine ecological environments in all aspects. The coastal zone
protection, coastal wetland protection, and island protection are all related to blue carbon resources.
In addition, China has a special island protection law,! which makes clear and detailed provisions
for the protection of the ecology and resources of islands. The Wetlands Conservation Law of the
People’s Republic of China, which is in the process of being formulated and perfected, lists the

protection of mangrove wetlands as a separate article -  Article 31. In terms of pollution

prevention and control, China has special regulations for coastal and marine engineering
construction pollution, ship pollution, and marine dumping pollution, all of which are related to the
protection of the marine environment without exception.>? These laws and regulations not only
maintain a good marine environment, but also provide a stable foundation for the effective survival
of blue carbon resources. Chapter 4 of the Fisheries Law of the People’s Republic of China
provides for the enhancement and protection of fishery resources. Fisheries’ carbon sinks are an
important part of the carbon sink capacity of marine ecosystems, and the protection of marine

fisheries resources is also the protection of marine carbon sinks. Promoting the conservation and

I See the Law of the People’s Republic of China on the Protection of Sea Islands.
2 See Regulations on the Prevention and Control of Pollution and Damage to the Marine Environment from Marine Engi-
neering Construction Projects.
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management of fishery resources and ensuring the increase of fishery resources can help increase
carbon absorption and fixation and expand the scope of blue carbon resources.

3. National Practices

Currently, countries are actively exploring and promoting policies and initiatives related to
blue carbon protection, and the main measures being taken include protecting wetlands, restoring
mangroves, and building a blue carbon trading market.

A. Coastal Wetland Protection

Owning to the influence of periodic tidal inundation of seawater, coastal wetlands have
powerful carbon sinks and are the main body of blue carbon ecosystems in the coastal zone.
Protecting the structural and functional integrity of coastal wetland ecosystems and stopping
destructive development activities can enhance their blue carbon ecosystem service functions.! As
a southern hemisphere country with a long coastline and abundant marine resources, Australia has
the richest blue carbon resources in the world. In addition to actively promoting international
cooperation in the development and conservation of blue carbon, the Australian government has
also enacted a series of policies and regulations for the protection of marine blue carbon resources
in its country. Notably, the 1992 Intergovernmental Agreement on the Environment, signed by the
federal government and state and local governments, is one of the most important environmental
law documents in Australia. The agreement attempts to alleviate the contradictory relationship of
separate environmental management authority and responsibility under the federal system by
setting out the different roles and responsibilities of each of the three levels of government in
environmental management. It attempts to establish a collaborative model of environmental
protection management to reduce conflicts between different levels of government and special
administrative regions over environmental management issues, thereby enhancing the accuracy and
stability of governmental decisions and the efficiency of implementation of protection measures.
The Intergovernmental Agreement on the Environment is, by nature, a policy document rather than
a legal norm, but it makes it illegal to violate any of the national protection measures set forth in
the agreement.

Subsequently, Australia promulgated the National Wetlands Policy in 1997, which stipulates
that the Wetlands Division of the Biodiversity Conservation Authority under the Environment
Agency is responsible for the specific work of wetland conservation. In the subsequent

environmental protection process, the policy became an important reference standard for

! CHEN Xuechu, et al, Basic views, technical means and progress of engineering practice in ecological restoration of salt marsh
wetlands in Europe and America, Marine Environmental Science, Vol. 3:3, p. 467-472(2016).
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management related to coastal wetland conservation, and the development of wetland conservation
strategies and action plans in relevant provinces is required to align with the provisions in the
policy. Part IX of the National Wetlands Policy sets out the responsibilities of all levels of
government to protect flora and fauna, to do their utmost to ensure that species diversity is
maintained, and to keep terrestrial and aquatic ecosystems in good balance. In addition, Australia
has proposed six strategies for the conservation of coastal wetlands, thereby promoting public
participation and cooperation between different levels of government. Through the management
and protection of coastal wetlands, the development of marine carbon sinks has been achieved in
Australia.

B. Mangrove Restoration Project

As a component of the coastal zone ecosystem that plays a huge role as a carbon sink,
effective protection and restoration of mangroves can promote the natural regeneration of blue
carbon. Moreover, mangrove planting and restoration is not costly, nor does it require a high level
of technical support. Therefore, the primary choice of Southeast Asian countries for blue carbon
conservation is large-scale mangrove restoration projects. Among the most successful and

representative of these projects is in India’s Sundarbans - a group of islands stretching from
western Bengal to the south - which is home to the largest estuarine mangrove forest on the

earth and provides an important ecological service to a community of about 5 million people. Over
the past 40 years, however, more than 28% of its land has been lost due to climate change-induced
sea level rise, and the mangrove ecosystem is degrading rapidly. In addition to natural factors, there
are also causes of human-induced degradation, such as excessive population growth, over-claiming
of mangroves, and inappropriate shrimp fishing practices, all of which have consequently led to
ecosystem disruption.! The mangrove restoration project plans to plant 6,000 hectares of
mangroves over three years and expects to store 700,000 tons of carbon in their biomass and soil
over a period of 20 years. The main objectives of the restoration project are to reduce carbon
emissions, enhance climate adaptation, and conserve biodiversity. In addition to this, the
establishment of mangrove plantations will provide local opportunities for timber and aquaculture
development. The mangrove restoration project covering four Sundarbans communities has been
initiated by Verified Carbon Standard, which completed a study on the applicability of the carbon

standard and found that the establishment of a carbon financing mechanism was a viable option.

I See Ajanta Dey&Animesh Kar, Scaling of mangrove afforestation with carbon finance to create significant impact on
the biodiversity -a new paradigm in biodiversity conservation models, Field Action Science Reports (FACTS), p.1-15 (2
012).
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Most of the funds received through the financing were distributed to local community members as
remuneration for their work, with the remainder being used to cover the costs of technical surveys
and scientific monitoring required for carbon offset certification.!

So far, the project has been implemented with remarkable results, with the total amount of
mangroves planted and restored reaching 5,600 hectares; furthermore, the economic benefits it has
generated have met expectations. One of the most pleasant surprises is that the carbon sequestration
from the mangrove planting process is nearly three times higher than expected. In addition to the
expected benefits, the project also provided a number of ecological benefits, such as shellfish
enrichment. In terms of social benefits, the local community’s economy is also slowly benefiting
from the mangrove habitat restoration. With the establishment of mangrove plantations, the
demand for labor has increased and the local community has been able to increase their income
while doing meaningful work. To date, the Sundarbans mangrove restoration in India is an example
of a successful, large-scale VCS project that has also demonstrated the feasibility of financing blue
carbon conservation and development projects.?

C. Building a Blue Carbon Trading Market

At present, the world has begun to establish a carbon emission trading mechanism, and the
inclusion of the blue carbon market is a good way to protect the blue carbon. There are twenty
countries and regions in the world that have launched mandatory carbon emission trading markets,
but there is no blue carbon trading among them.®> In 2015, the American state of Georgia took the
first step in the global attempt to establish a blue carbon trading market by proposing a “Blue
Carbon Market Trading Plan”. The main objective of the program is, in fact, to conserve mangrove
forests in the coastal zone, and it establishes a three-stage strategy that serves as a reference and
framework. In the first stage, Georgia needs to adopt state legislation to include mangrove
ecosystems in the state’s carbon offset registry and clarify the legal status of mangrove ecosystems.
In the second stage, the state government, in collaboration with scientific research institutions, will
introduce mangrove carbon accounting standards that are in line with the actual situation in the
state, and it will give them mandatory power by means of legislation. In the third stage, the future
sellers of the blue carbon market will be identified, and the investors of mangrove restoration and

conservation projects will need to be qualified and screened within the scope of sellers from their

! Verified Carbon Standard (VCS), India Sunderbans Mangrove Restoration, India,
http://www.vcsprojectdatabase.org/#/project details/1463, VCS, 2015.
2 Livelihoods. News-India. http://www.livelihoods.eu/portfolio/news-india/Livelihoods, 2015.
3 See Constanze Haug, et al. Emissions Trading Worldwide, International Carbon Action Partnership Status Report2017,p.17-23.
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own countries, as well as other countries and regions that meet the requirements. !

In addition, in terms of revenue distribution, Georgia’s Blue Carbon Market Trading Plane, to
some extent, the CDM (Clean Development Mechanism) under the United Nations Framework
Convention on Climate Change in that a percentage of the investor’s revenue from offset credits is
required to go to the state to be used to combat climate change and develop and use new energy
technologies, or to invest in climate adaptation projects in the state and subsidize the lives of those
affected by climate change. The Blue Carbon Offset Credits will be used to address climate change
issues, and to develop and apply new energy technologies, or to invest in climate adaptation
projects in the state and to subsidize state residents living with climate change impacts. With
respect to the use of blue carbon offset credits, the plan suggests that they could be used in the
future in a unified greenhouse gas control and trading program that may be initiated in the U.S.,
and where sources could be provided to support offsets through domestic carbon taxes.
Unfortunately, the idea of a blue carbon trading market was not put into practice due to the lack of
technical approaches, as well as the negative attitude in the U.S. regarding the protection of ocean
carbon sinks to combat climate change. However, the concept does provide a useful model for the

development of blue carbon trading at the national and regional levels.

IV. The Logical Approach and Path for the Construction of Blue

Carbon Protection System

1. The Value Concept and Logical Progression of System Construction

A. Relying on Climate Responsibility Theory to Strengthen Blue Carbon Protection

The two core concepts of contemporary climate change regulation are the climate justice
theory and the climate responsibility theory. The core of climate justice theory is the sharing of
responsibility for reducing carbon emissions to support inter and intra-generational equity, while
climate responsibility theory focuses on conceptual recognition and action orientation. As global
temperatures increase and policy makers become more aware of climate change issues, the process
of climate governance is moving to a new stage, and the balance of applicable concepts has
gradually shifted from climate justice theory to climate responsibility theory.?

Climate responsibility is an abbreviation for responsibility to address global climate change

and is part of the international responsibility for environmental protection that is specific to climate

I See Catherine E Lovelock, et al., Assessing the risk of carbon dioxide emissions from blue carbon ecosystems, Ecology and the
Environment, Vol.15:5, p.257-265(2017).
2 See Caney S, Cosmopolitan Justice, Responsibility, and Global Climate Change, Leiden Journal of International Law, Vol.18:4,
p.745-746(2005).
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warming. The definition of climate responsibility is still influenced by climate justice theories at
different levels, but most scholars affirm the political nature of climate responsibility and state
responsibility. The concept of climate responsibility, in general, can be analyzed from two
perspectives: macro and micro. In a broad sense, climate responsibility refers to the moral and legal
responsibility to protect the atmospheric environment that should be shared by all subjects on Earth,
including states, social groups, and individuals; in a narrow sense, climate responsibility refers only
to the legal responsibility for international environmental protection that sovereign states and
regional groups should bear in the process of global climate governance.

Initially, the theory of climate responsibility mainly emphasized the intrinsic moral constraint
of the responsibility to mitigate temperature change, and it gradually developed into an externally
binding universal obligation, along with the deepening of national practices. As a kind of
legislative concept, the theory of climate responsibility plays a leading role in providing a code of
conduct for the legislation and related legal activities of countries and regions around the world in
response to climate change.! Under the influence of this theory, the legal value orientation of
marine ecological protection and resource utilization is gradually approaching the mitigation of
global warming and the protection of the atmospheric environment. The ocean is the most
important atmospheric regulator in the earth’s ecosystem and the carbon bank with the largest
capacity. Therefore, the construction of the blue carbon system should reflect the ocean’s
ecological value in protecting the atmosphere and highlight the value of efficiency in the
resourceization of the ocean carbon bank. At the same time, it is also necessary to consider other
value dimensions in marine ecology and balance the relationship between other values and the role
of climate change mitigation. It is not difficult to foresee that, based on the climate responsibility
theory, the system of ocean carbon sink protection will become an irreplaceable and important part
of the global climate governance process.

B. Developing Blue Carbon Market Transactions Based on Property Rights Theory

Property right is another name of “right in rem”, which is an economic term corresponding to
the property right in law. Different scholars at home and abroad have interpreted it from different
perspectives and reached the following consensus: Property right is an exclusive right related to
property. The exclusivity of property rights can be understood as that a specific right may only be
owned by a sole subject, and multiple subjects cannot enjoy the same right over the same thing at

the same time. The formation of such exclusivity of property rights is fundamentally due to the

! See Eric Brandstedt&Bengt Briilde, Towards a Theory of Pure Procedural Climate Justice, Journal of Applied Philosophy,
Vol.36:5, p.785-799(2019).
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scarcity of property. First, property rights relations are established for the purpose of resolving
conflicts, and such conflicts of interest arising in the process of possessing property and using
scarce resources. Second, property rights, as a kind of behavioral right, are regarded as norms that
define people’s daily behavior. Property rights define what can be done, what cannot be done, and
which party should then compensate if the regulation is violated. This behavior rule expressed
through property rights is actually a relationship between rights and obligations among subjects.
Third, property rights are not a single right, but a composite bundle of rights, including the right to
use, the right to transfer, and the right to gain. Finally, property right is a right that can be traded,
and its exclusivity is a prerequisite for the transaction, and the specific property right has a

boundary and the subject is unique. Property rights also imply some economic value - that is, the

property rights involve labor or results of labor that have potential value in the economy.

If we want to build a blue carbon protection system, in addition to retaining blue carbon
resources, we also need to improve the efficiency of reasonable use of blue carbon, which includes
the development of blue carbon market trading. To properly define the property rights of blue
carbon resources, it is necessary to consider all aspects related, including but not limited to the
property rights ownership, the way of blue carbon flow and responsibility, etc. Referring to the
trading mode of forestry carbon sinks, marine carbon sinks can be separated from the ownership,
which allow being transferred as commodities in the market independently after special
certification.

C. Protecting Blue Carbon Resources Based on the Theory of Payment for Ecosystem
Services

Payment for Ecosystem Services (PES) is a theory that emerged in the 1990s. The core idea is
to pay for the service function of habitats, and the beneficiaries of environmental services pay the
corresponding price in order to raise the awareness of ecological conservation and better
environmental management.! The most authoritative definition of payment for habitat services is
given in the 2005 report by the Center for International Forestry Research (CIFOR), which defines
the mechanism as a conditional agreement, regarding a clearly specified environmental service or
use, that is reached under voluntary conditions between the two parties to the transaction. The
definition first emphasizes that the object of the transaction is clear, that the function of the
environmental service provided by the ecosystem traded needs to be identified by science and

technology, and that there should be a clear causal relationship between the service provided by the

' Sven Wunder, Payment for Environmental Services and the Poor: Concepts and Preliminary Evidence, Environment and
Development Economics, Vol.13:3, p.279-297(2008.)
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ecosystem and the output. Secondly, there must be at least one service provider and one buyer in
the transaction. Thirdly, the transaction must be based on the voluntariness of both parties - that

is, both parties can benefit from the transaction, thus achieving the optimal allocation of
environmental benefits and economic interests. Finally, the payment for ecological services must
be predicated on a specific environmental capacity, and the ecological services that can be traded
should be additional to the basic level of output.! The PES theory has many advantages as an
effective incentive mechanism to promote ecological awareness and reduce the level of
environmental damage, and it is also an efficient fund-raising mechanism. Using this theory as a
value guide for environmental protection efforts can increase the supply of ecological services that
are commoditized, not only so that economic benefits can be gained from ecological compensation
mechanisms, but also so that the goal of environmental protection can be better achieved.

As the world’s largest ecosystem and carbon sink, the ocean shows extremely important
ecological value in curbing climate change based on its ecological carbon pool function. This
ecological value can also be transformed into economic value to meet the needs of both sides of the
transaction under the market mechanism, while also acting as a reverse stimulus to the
development of ocean carbon sink projects and increasing the supply of blue carbon. While
pursuing the maximization of overall economic benefits, the development of blue carbon will be
pushed to a higher level to promote the output of environmental benefits. According to the theory
of payment for habitat services, the following conditions should be fulfilled when trading marine
carbon sinks: Above all, the blue carbon to be traded is generated based on clear marine carbon
sinks, and the quantity and quality can be identified. Furthermore, the blue carbon trading should
be cost-effective and have economic value. Last but not least, the blue carbon to be traded should
have the ability to absorb the incremental amount of absorbed greenhouse gases; otherwise, the
trade cannot yield appropriate environmental benefits.

2. Specific Path of System Construction

A. Implementation of Land and Sea Carbon Sequestration Plan

In 1992, Agenda 21 was adopted by the United Nations Conference on Environment and
Development (UNCED), which noted that the solution to ocean problems could not just be
adopting a single governance approach. Instead, it should be the one that requires joint efforts from
all levels, it should include multi-sectoral integration and collaboration, and it should integrate land,

air, and marine ecological and natural systems to implement comprehensive measures.? China first

' Sven Wunder, Payments for Environmental Services:Some Nuts and Bolts, CIFOR Occasional Paper No.42, 2005.
2 See Chapter 17 of Agenda 21.
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proposed the integration of land and sea strategy in 1996 in the “China Ocean Agenda 21, which
pointed out that the development planning of the sea and land should be coordinated, adhere to the
synergistic development, and come from the level of national strategy to lay the foundation for land
and sea integration theory.! After several years of enriching and improving these practices, a

consensus has been reached regarding the integration of land and sea - that is, in the process of

economic and social development, both the development and protection should be subject to
micro-control, with different environmental and resource characteristics of land and sea being
considered. In this way, we could maximize the economic, ecological, and social benefits of land
and sea so as to promote the sustainable development of society and the harmonious coexistence of
man and nature. It can be seen that fruitful environmental resource protection requires integrated
development of land and sea.

Building a blue carbon protection mechanism requires the implementation of a land-sea
carbon sequestration plan. From the perspective of natural science, there is a close connection
between marine carbon sinks and terrestrial carbon sinks, and the two should not be viewed
separately from each other. If only terrestrial ecosystems are considered, increasing the supply of
soil nutrients will be a practice that is beneficial to terrestrial carbon sinks. However, considering
the whole situation of land and sea, excessive input of nutrient salts from terrestrial sources will
affect the storage of offshore carbon and eventually lead to a decrease in the overall carbon sink
capacity.? The international community also tends to include blue carbon in climate agreements
together with other types of carbon sinks, which is conducive to the unified integration and
management of resources. From the administrative point of view, the mangrove protection involved
in blue carbon is usually under the responsibility of the forestry department, while the coastal
wetland protection is under the responsibility of the national marine administration department, and
the management departments are actually not the same. The National Plan of Main Function Zones
issued by the State Council establishes the development principle of “land and sea integration” and
proposes to promote the coordinated development of national land and sea spaces based on the
unity of national land and sea spaces and the relative independence of marine systems. In 2018, the
State Council established the Ministry of Natural Resources (MNR) as a result of its institutional
reform. The move is not a simple merger and reorganization between agencies, but rather a desire
to promote the integrated planning of natural resources. In such an international and domestic

context, the implementation of an integrated carbon sequestration plan for land and sea can help

! See China Ocean Agenda 21.
2 LIU Jihua, ZHANG Fei, and JIAO Nianzhi, Land and Sea Integrated Research and Development of Carbon Sinks, Science
Bulletin, Vol. 35, p.3399-3405(2015).
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protect and use blue carbon in a fair and efficient manner, while also reducing unnecessary
interference with the effectiveness of blue carbon.

B. Establishing a Unified Blue Carbon Market

For the promotion of blue carbon trading, some scholars propose following the example of the
China Green Carbon Sink Foundation, established under the State Forestry Administration, and
setting up a blue carbon foundation exclusively for marine carbon sinks. The business of the
foundation can be supervised by the State Ocean Administration, and the enterprises can fund the
ecological restoration of coastal wetlands to obtain the standardized carbon credit index, which will
be credited to the social responsibility account of the enterprises.! On the basis of this, some
scholars further propose choosing the integrated type and special type of trading mode by local
pilot promotion. Among them, the convergence legislative model recognizes the compliance role
and circulation status of carbon offset credits generated by blue carbon sink projects together with
carbon allowances in the national unified carbon market, and establishes the necessary proportional
limitation rules.?’The national carbon emissions trading market was opened on June 25, 2021,
which means that carbon emissions trading has expanded from 7 pilot cities to the whole country.
On July 16, the power generation industry was the first industry to start trading, including key
emission units exceeding 2000. The launch of the carbon emissions trading market provides the
possibility of the establishment of a blue carbon market. At the same time, the legal framework of
the carbon emissions trading system has been constructed, and the Ministry of Ecology and
Environment has considered and adopted the relevant regulatory measures for carbon emissions.?
Although the regulatory measures are only on a trial basis, they can still provide a certain degree of
protection for the trading of carbon emissions.

In addition, the establishment of a unified blue carbon sink market can be further supported in
terms of risk sharing and tax incentives. In terms of risk sharing, the People’s Bank of China and
seven other ministries and commissions jointly issued the “Guiding Opinions on Building a Green
Financial System” in 2016, which proposes to support the development of local green finance and
develop financial instruments based on carbon emissions. In terms of insurance measures, the
insurance system for catastrophes arising from climate change will be improved, and insurance

institutions will be encouraged to develop products such as marine pollution damage liability and

' ZOU Limei, WANG Yuexian, Construction of the Legal System of China’s Forestry Carbon Sink Trading, Anhui Agricultural
Science Vol.38:5, p.2646-2648, 2667(2010).
2 PAN Xiaobin, The theoretical isomorphism and legal path for the construction of China’s blue carbon market, Journal of Hunan
University (Social Science Edition), Vol. 1, p.158-159(2018).
3 See Carbon Emissions Trading Management Measures (Trial Implementation).
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forest insurance.! For problems like the emission price fluctuation, delivery risk, CDM project risk,
credit guarantee risk, and loss risk that may arise in the process of blue carbon trading, we could
seek carbon credit or carbon allowance methods to estimate the insurance subject matter and
expand the insurance coverage within a moderate scope.> In November 2016, the first national
carbon insurance policy was completed and signed at the Yangtze River Forum, held in Hubei
province. The continuous innovation of carbon finance products has further expanded the financing
channels for energy saving and emission reduction, reduced financing costs, and driven the
enthusiasm of enterprises to invest in energy saving and reduce carbon emissions.> The Global
Environment Facility (GEF) is also one of the organizations that China can consider seeking
support in establishing the blue carbon market. The objective of the small grants program in GEF is
precisely to finance the development of national environmental strategies. In terms of fiscal policy
and taxation, private capital can be attracted to join the climate finance mechanism through tax
breaks, incentive subsidies, or other preferential measures, and the study of government support
strategies for blue carbon trading can be accelerated.* We should also consider the feasibility of
diversified entities participating in blue carbon market transactions, and we should give particular
attention to large, multinational companies that already have a certain willingness to invest, that
possess the concept of emission reduction and ecological protection, and that have strong financial
support. The Brussels-based Blue Carbon World Capital Group, founded in 2008, has set up a
China office just three years after its establishment. The organization is confident in the
development potential of China’s clean mechanism and is actively engaged in purchasing activities.

C. Exploring the Construction of Ecological Compensation Mechanism

In terms of fund investment for blue carbon protection, in addition to the international funding
mechanism for addressing climate change, the establishment of an ecological compensation
mechanism can be explored to pinpoint the concept of payment for habitat services. In 2014, China
revised the Environmental Protection Law to include the establishment of an ecological
compensation system in the legal provisions for the first time, laying a legal foundation for the
application of the ecological compensation mechanism. Nine departments, including the National

Development and Reform Commission, jointly issued a plan for the establishment of ecological

Seven ministries issue guidelines on Building A Green Financial system,
http://www.scio.gov.cn/32344/32345/35889/36819/xgzc36825/Document/1555348/1555348.htm.
2 LI Yuanyuan, The Construction of China’s Carbon Insurance Legal System, China Population - Resources and Environment, Vol.
2, p.144-151(2015).
China's first carbon insurance appeared in Hubei,
http://www.pkulaw.cn/fulltext form.aspx/pay/fulltext form.aspx?Gid=1510234521.
SHEN Jinsheng et al, Study on incentive subsidies for blue carbon sinks in marine pastures, Journal of Ocean University of China
(Social Science Edition), Vol.2, p.16-21(2018).

119



CERPEER SBOR) 2021 4 28 4 1)

protection compensation mechanisms in 2018.! It highlights the need to further improve the paid
use of sea areas. However, the action plan does not involve marine carbon sinks, and it only
involves the priority inclusion of forest greenhouse gas emissions in the carbon trading market.? In
terms of marine ecological compensation, China’s Marine Environmental Protection Law was
amended in 2016 to include marine ecological compensation in Article 24, meaning that China
officially began to establish a marine ecological compensation system. At the local level, Shandong
Province and the city of Xiamen both issued special marine ecological compensation management
measures, and the scope of ecological compensation was defined to cover coastal zone habitats,
wetlands, and so on, which are closely related to the protection of blue carbon.* In terms of
fisheries resources conservation, the third part of the “Aquatic Life Resources Conservation
Outline” issued by the State Council provides for actions to protect and increase fisheries resources.
The cities of Ningbo and Hangzhou have also issued special local regulations for the protection of
fishery resources.

In practice, the ecological compensation mechanism has not yet been systematized, and the
current proportion of the money invested in blue carbon protection is relatively small compared
with that of the money used in the whole sea. But this can be solved by levying marine ecological
compensation as a supplementary way.* For one thing, we should strengthen the assessment and
quantitative analysis of the carbon stock of marine carbon sinks, improve technical capabilities, and
establish a standardized system. For another, we should clarify the objects, subjects, compensation
standards, and ways of ecological compensation for blue carbon. We could begin with the carbon
sink such as blue carbon, and establish the quantitative index system, and then take the carbon sink
trading market as a pilot, so as to promote the marketization and diversification of ecological

compensation.

V. Concluding Remarks
Blue carbon is increasingly attracting the attention of the international community as an
important approach to mitigating climate change. All countries are trying to promote the
conservation and management of marine and coastal ecosystems through international cooperation
and maintain the carbon absorption function for climate change mitigation. The long coastline of

China has huge marine biodiversity resources and carbon storage capacity, but compared with

' See the Action Plan for the Establishment of a Market-based, Diversified Ecological Protection Compensation Mechanism.

2 http://www.gov.cn/xinwen/2019-01/11/content_5357007.htm.

See 2016 Shandong Province Marine Ecological Compensation Management Measures, 2018 Xiamen City Marine Ecological

Compensation Management Measures.

CHEN Ke-Liang et al, The Construction of China's Marine Ecological Compensation System, Beijing: Ocean Press, 2015, p.9-10.
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terrestrial carbon sinks, there is still a lack of sufficient understanding and in-depth research on the
storage capacity, process mechanisms, and functions of marine carbon sinks. Only by fully
recognizing the value and potential of marine carbon sinks, and continuously taking measures to
boost the restoration of marine ecosystems, can we achieve effective carbon sequestration to

provide a solution and a solid foundation for fulfilling China’s carbon neutrality commitments.

Editor (English): John Martin
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R B 53 CHR (Recent Developments and Documents)

THE SECRETARY-GENERAL
REMARKS TO THE SECOND GLOBAL SUSTAINABLE TRANSPORT
CONFERENCE
Beijing/Online, 14 October 2021, 8:00 am

Your Excellency President Xi Jinping,
Excellencies, distinguished delegates,
Ladies and gentlemen,

Welcome to the Second United Nations Global Sustainable Transport
Conference.

I express my profound gratitude to President Xi and the Government of the
People’s Republic of China for their generosity in hosting this Conference.

We are meeting in Beijing — and globally - five years after the first Global
Sustainable Transport Conference was held in Ashgabat, Turkmenistan.

Since that time, and especially over the last eighteen months, the critical role of
transport in growth, sustainable development and securing the health of our
planet has only become clearer.

When economies were brought to a standstill at the start of the COVID-19
pandemic, some of the most dramatic impacts were felt in the transport sector —
starting with job losses.

Global road transport activity went down by half. Air traffic demand in 2020
was just one third of the previous year.

While this translated into fewer traffic accidents, improved air quality and a
rapid drop in greenhouse gas emissions, those temporary gains have not been
sustained.

Massive declines in the use of public transit — a lifeline that enables essential workers
and those living in poverty to earn a living — threatened its financial viability.
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Some essential transport workers in cities, and seafarers trapped on ships, were
forced to work in unsafe and inhumane conditions.

Communities, economic sectors and even entire countries that depend on
tourism faced enormous losses in revenue. In some Small Island Developing
States, tourism represents as much as 80 percent of exports — which disappeared
overnight.

And as a deeply uneven recovery gets underway, we are seeing further
disruption to global supply chains. The interconnected nature of transport,
global consumption, trade and the economy is clear; but our response lacks the
solidarity needed for an inclusive global recovery.

Excellencies, ladies and gentlemen,

The COVID-19 pandemic has made it clear that transport 1s far more than a
means of getting people and goods from A to B.

It is fundamental to implementing the 2030 Agenda for Sustainable
Development and the Paris Agreement — which were badly off-track even
before the pandemic hit.

COVID-19 has pushed an estimated 120 million people into extreme poverty,
160 million into hunger, and set back education for around 100 million children.

We are further from realizing the Sustainable Development Goals on climate,
ocean, and biodiversity than we were when they were agreed six years ago.

We are already close to the 1.5 degrees Celsius upper limit agreed in Paris. The
door is closing for action on climate, nature and pollution.

We must act together, smartly, and quickly, to make the next nine years count.

Transport, which accounts for more than one quarter of global greenhouse
gases, is key to getting on track.

We must decarbonize all means of transport, in order to get to net-zero
emissions by 2050.

Excellencies, ladies and gentlemen,

We know how to make this happen.
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First, we must accelerate the decarbonization of the entire transport sector.

Let’s be honest. While member states have made some initial steps through the
International Civil Aviation Organization and the International Maritime
Organization to address emissions from shipping and aviation, current
commitments are not aligned with the 1.5-degree goal of the Paris Agreement.

In fact, they are more consistent with warming way above 3 degrees.

Adopting a new set of more ambitious and credible targets that are truly
consistent with the goals of the Paris Agreement must be an urgent priority for
both these bodies in the months and years ahead.

The priorities are clear:

- Phase out the production of internal combustion engine vehicles by
2035 for leading manufacturing countries, and by 2040
for developing countries.

- Zero emission ships must be the default choice, and commercially
available for all by 2030, in order to achieve zero emissions in the
shipping sector by 2050.

- Companies must start using sustainable aviation fuels now, in order to cut
carbon emissions per passenger by 65 per cent by 2050.

All stakeholders have a role to play, from individuals changing their travel
habits, to businesses transforming their carbon footprint. Governments must
incentivize clean transport options, including through standards and taxation,
and impose stricter regulation of infrastructure and procurement.

In developed countries, transport policies that encourage cycling and walking in
urban areas, rather than driving short distances, can contribute to progress
across the SDGs: on climate, health, pollution and more.

Sustainable railway systems should be upgraded and expanded for medium and
long-distance travel for people and goods, to increase efficiency and encourage
shifts in behaviour.

Second, we must close access and safety gaps.
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This means helping more than one billion people to access paved roads, with
designated space for pedestrians and bicycles, and providing convenient public
transit options.

It means providing safe conditions for all on public transport by ending
harassment and violence against women and girls, and reducing deaths and
injuries from road traffic accidents.

Ladies and gentlemen,
Third, we must build resilience into transport systems.

Investments in the recovery from COVID-19 must target sustainable transport,
generating decent jobs and opportunities for isolated communities. Public
transport should be the foundation for urban mobility. Per dollar invested, it
creates three times more jobs than building new highways.

Decarbonization must go hand in hand with a just and inclusive transition that
reduces inequalities and supports the poorest communities.

Much existing infrastructure, from ports to public transit, i1s vulnerable to
extreme climate events which are happening with greater frequency and
severity.

We need better risk analysis and disaster planning, even as we scale up
solutions.

Increased finance for climate adaptation is essential for investment in
sustainable, resilient transport systems. The recent IPCC report underscored that
the target of $100 billion in climate financing from the developed to the
developing world is an under-estimate — but even this is far from being reached.

I reiterate my call for half of all climate finance to be allocated to adaptation.

We must funnel both public and private resources towards sustainable
infrastructure in developing countries, to drive a recovery from the pandemic
that accelerates progress across the Sustainable Development Goals.

Ladies and gentlemen,

Fourth, and finally, we must work together more coherently.
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We need effective partnerships, including with the private sector, that help to
share knowledge, bridge silos, and direct finance and technological capacity
towards our common goals.

The transformative potential of sustainable transport can only be unleashed if
improvements translate into poverty eradication, decent jobs better health and
education, and increased opportunities for women and girls.

Countries have much to learn from each other.
Ladies and gentlemen,

The next nine years must see a global shift towards renewable energy.
Sustainable transport is central to that transformation.

There is still a long way to go, but I am encouraged by some of the
commitments made by governments, local authorities and the private sector, in
the context of this Conference and in the lead-up to COP26.

I look forward to seeing them implemented.

This Conference 1s an important opportunity to galvanize action by all, to build
the sustainable transport systems we need for a green, inclusive and equitable
future.

Let’s get to work.

Thank you.
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Announcement by Maritime Safety Administration of the People’s Republic of China on
Reporting Requirements for Vessels of Foreign Nationality Entering the Territorial Sea of the
People’s Republic of China

According to Maritime Traffic Safety Law of the People’s Republic of China,vessels of
foreign nationality entering the territorial sea of the P.R.China shall report to the maritime
administrations of the P. R.China.

PART 1 Application

The reporting requirements apply to the following vessels of foreign nationality entering the
territorial sea of the P.R.China:

1. Submersibles;

2. Nuclear vessels;

3. ships carrying radioactive materials;

4. ships carrying bulk oil, chemicals, liquefied gas and other toxic and harmful substances;

5. Other vessels that may endanger the maritime traffic safety of the P.R.China prescribed by
laws, administrative regulations or provisions of the State Council.

PART 2 Reporting channels

Vessels or their agents can report through any of the following channels:

Website: https://www.sh.msa.gov.cn/chnshiprep
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E-mail: chnshiprep@shmsa.gov.cn

Fax: +86-21-66072764;
Telephone: +86-21-65089469

PART 3 Reporting requirements

1 When entering the territorial sea of the P.R.China, the vessel shall report:

1.1 ship’s name, call sign, IMO Number, MMSI (format example:
SPRING/DFPH2/9365788/218846000//);

1.2 report date and time, ship’s current position (format example:
202108/211450UTC/2933N/12312E//);

1.3 last port of call and departure time (format example:

SINGAPORE/202108/112150UTC//);

1.4 next port of call and estimated time of arrival (format example:
SHANGHAI/202108/251830UTC//);

1.5 satellite telephone number (format example: 00870773156389//);

1.6 name of shipborne dangerous goods, UN number (if none, mark with NA), category of
noxious substance(if non-applicable, mark with NA), cargo dead weight(ton) (format example:
BENZENE/1114/Y/50000//).

2 After entering the territorial sea of the P.R.China, follow-up report is not required, if the
vessel automatic identification system is in good condition. But if the automatic identification
system does not work properly, in addition to above-mentioned reporting requirements, the
following information shall be reported every two hours until the vessel leaves China’s territorial
sea:

2.1 ship’s name, call sign, IMO Number, MMSI (format example:
SPRING/DFPH2/9365788/218846000//);

2.2 report date and time, ship’s current position (format example:
202108/221108UTC/3016N/12303E//);

2.3 estimated course and average speed (format example: COG296/SOG125//).

3 In case the vessel fails to report as required, the maritime administration will deal with it
according to relevant laws, regulations, rules and provisions.

This Notice will come into effect on September 1, 2021.
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Marine Law and Policy Call For Papers

Marine Law and Policy [ISSN 2709-3948,ISSN 2710-1738 (online) ] is an academic journal focusing on
ocean-related laws and policies. Papers from all academics and industry practitioners are faithfully respected and
welcome. Instructions to contributors are listed as follows:

1. No restrictions are placed on the style, idea, perspective or length of the paper;

2. Potential contributors are expected to provide their personal information, including name, degree,
occupation, and contact information;

3. Contributors should strictly follow the format for academic writings;

4. If the submission is a translation from other professionals, the originalpaper and a written authorization
issued by the original author or publisher are also required,

5. Authors are responsible for the content of their contributions, unless otherwise declared; however, the
Editorial Board has the discretion to edit the textual details;

6. Submissions are subject to double-blind peer review within two months of submission;

7. Authors of selected papers will be paid in a lump-sum and two free copies of the Journal will be offered to
each author;

8. Submission of an article implies that the authors have read, understood and agreed to the above
statements.

Authors are kindly requested to submit their papers electronically by emailing to
marinelawpolicy@163.com .
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