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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

DENNIS JOHNSON,
Petitioner,

V. : Civ. No. 15-4965

SCOTT NICKELSON, et al.,
Respondents

MOTION FOR RECONSIDERATION

Consistent with his sworn oath, should a chief prosecutor and his assis-
tants fix errors his office has made, past and present? Should he investigate
why and how they occurred? And should he seek to determine if those errors
point to a larger problem to fix? The answer to each of these questions is plainly
“Yes.” But this Court’s Order and Memorandum discourage that accountability
and instead implies that doing so may constitute crimes. The Philadelphia Dis-
trict Attorney’s Office (“DAQO”) respectfully requests the Court to reconsider.

More specifically, the DAO hereby respectfully moves for reconsideration
of the following orders and conclusions in the Court’s Order of September 15,

2026 (Doc. No. 174) and Memorandum of the same date (Doc. No. 173):

1. The Court’s finding that DA Larry Krasner is disqualified on con-
flict grounds from appearing in this matter;!

1 The DAO does not seek reconsideration of the Court’s disqualification of ADA
Matthew Stiegler, as he has already been internally screened from participat-
ing in this case and would take no part in representing the Commonwealth
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The Court’s denial of ADA Jean Peters-Baker’s Motion for Admis-
sion Pro Hac Vice (Doc. No. 170);

The Court’s striking of the Motion for Leave to File Response (re-
garding the brief prepared by Peters-Baker) (Doc. No. 171) “on con-
flict grounds”; and

The Court’s conclusion (Doc. No. 173) that “what the [four DAO
Law Division] supervisors [Katherine Ernst, Steven Wildberger,
David Napiorski, and Peter Andrews] deem a ‘conflict’ is also evi-
dence of possible criminal wrongdoing by Mr. Krasner and Stieg-
ler[,]” id. at 1, and the Court’s related conclusions.

In a companion motion, the DAO respectfully moves the Court to recuse

for reasons contained in that motion. Some of those reasons are contained

herein. The self-recusal motion incorporates them by reference.

The DAO specifically does not request re-consideration of two crucial and

quiet rulings, on which the Court is compelled to agree:

1.

The Philadelphia District Attorney’s Office was legally right to
seek to correct errors in its prior submission (as the DA and his
more recently assigned, but now screened, ADAs jointly urged);
and

The District Attorney was legally right not to refer the case to the
OAG (despite the adamant contrary position taken via unauthor-
ized and insubordinate filings of ADA Ernst and ADA Wildberger,
who were legally wrong).

The Court’s legally compelled and correct decisions on these two issues

break the foundation of much of the Court’s analysis, including the Court’s

baseless, and highly selective “referral” of DA Krasner and ADA Stiegler for

crimes the Court states they “may” have committed.?

further in these proceedings.
2 It’s no small irony that that the Court refers DA Krasner and ADA Stiegler

2
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Justice demands that the orders and conclusions listed above be recon-
sidered by the Court. The Court’s Memorandum repeatedly makes factual find-
ings that are against the weight of the evidence or are otherwise not supported
by the publicly available evidentiary record. As a result, its legal conclusions
are unfounded and faulty, and its orders should be reconsidered so that actual
justice may be pursued in all aspects of this case—both on this ancillary matter
and on the actual merits of Mr. Johnson’s habeas petition.

While the Commonwealth’s Motion to Withdraw remains pending,? the

for investigation to a Department of Justice led by Todd Blanche, the personal
lawyer for President Donald J. Trump. By all accounts, Attorney General
Blanche appears to wield his office and the department he leads to advance
President Trump’s personal and political interests rather than the nation’s in-
terest in pursuing justice.

3 See Doc. No. 118. While the Court stated in open court that it “certainly”
would address that motion at some unstated future time, it has not done so,
nor requested further briefing or argument. The DAO can certainly be forgiven
for thinking that the Motion to Withdraw was going to be decided when:

1. OAG suggested in its Motion for a Briefing Schedule that the July 17
hearing should be used “to litigate the county district attorney’s Motion
to Withdraw,” (Doc. No. 119 at 5);

2. the Court’s June 30 Order explicitly grants in part the OAG’s Motion for
a Briefing Schedule (Doc. No. 127 at 5); and

3. no party ever sought to disqualify DA Krasner or the DAO before the
Court announced on September 2 that this was the issue to be briefed.

The Court still has not addressed this unopposed motion to withdraw the prob-
lematic concession. (Doc. No. 119 at 5 n.1 (“OAG expresses no opinion as to the
county district attorney’s request for permission to withdraw their response”);
Doc. No. 120 at 16 (“Mr. Johnson takes no position on the Commonwealth’s
motion to withdraw its response”).) The 2022 Response remains on the docket
nearly four months after the DAO alerted the Court to the errors it contains
and promptly sought to withdraw it. Instead, the Court struck the actual mer-
its response the DAO has attempted to file, in its continuing efforts to seek
justice in this case and to follow the law.

3
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sole issue the Court sought proposed findings of fact and conclusions of law
regarding was whether the DAO may continue to represent the Respondents
in this matter.* The Order and Memorandum find that, although DA Krasner
1s deemed conflicted and therefore unable to participate in the case, the DAO
itself is not. Due to that conclusion regarding DA Krasner’s conflict, ADA Pe-
ters-Baker’s motion for admission pro hac vice was denied and her proposed
Response on the merits was stricken. The DAO requests reconsideration of all
three of those rulings, as well as the conclusions about “wrongdoing” that “may
have” occurred, as discussed further.

The DAO requests reconsideration on these rulings because the Memo-
randum supporting them repeatedly errs: it relies on parts of the evidentiary
record as if they were the only evidence in the record, and ignores contrary
evidence entirely; it misconstrues, misinterprets, or misstates evidence in the
record in order to reach findings or conclusions that the actual evidence cannot
sustain; it finds or suggests significance in alleged “omissions” that either
weren’t omissions at all or cannot fairly be said to bear such significance; it
treats certain evidence and witnesses in ways that are not fairly applied across
the board, without reasonable explanation; and it comes to findings and con-

clusions that cannot logically be reconciled with each other.

I. Analysis

Just as the Law Division supervisors who signed the Motion to Withdraw

only catalogued the errors they felt they needed to in order to make the case

4 See companion Motion for Recusal for additional information about the tim-
ing of this announcement.
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that the entire filing was problematic and should be disregarded, here too the
DAO only explicates the Memorandum’s errors to the extent necessary to show
that the Court should reconsider it. This Motion for Reconsideration does not
purport to be a full cataloguing of the problems in the Memorandum and

should not be taken as having done so.

A. The Memorandum erroneously implies that the evidentiary record
does not include DA Krasner’s account of these events, and any further
“silence” on DA Krasner’s part reflects nothing but this Court’s irregu-
lar procedures and overall orientation towards the Philadelphia Dis-
trict Attorney’s Office.

The deficits in the Court’s Memorandum are numerous. However, one
repeated error may be the most telling. The Court repeatedly relies on alleged
“omissions” to “find” or suggest wrongdoing everywhere in this case—begin-
ning with its misguided suggestion that the four Law Division Supervisors
“sought to mislead the Court” in the very same filing which first alerted the
Court to anything amiss (i.e., the Motion to Withdraw Response (Doc. No. 118))
and ending with spurious allegations of obstruction of justice and perjury.

Most egregiously, the Memorandum repeatedly represents or implies
that DA Krasner “chose not to testify,” “or even” to submit an affidavit, and
purportedly concludes: “[DA Krasner| apparently does not dispute—or does not
address—much of the testimony presented.” (Doc. No. 173 at 6, citing to Doc.
No. 169.) The Court slanders® the DA: “Mr. Krasner does not wish to give this

Court a truthful account of how the Concession came to be.” (Doc. No. 173 at

33.) Finally, the Court suggests that in the face of such “silence,” the Court

5 But see supra re judicial immunity.
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must look to “Mr. Krasner’s own words and actions, [as] recounted consistently
by four credible witnesses (whom Mr. Krasner does not contradict), and cor-
roborated by contemporaneous documents.” Id. at 35.

On the contrary, it is the Court who appears to have taken pains to avoid
having DA Krasner testify. The Court ordered this hearing and set this witness
list. (Doc. No. 127 at 5.) The Court, when it wished to, recalled one (and only
one) of those witnesses. Tr. 7/17/26 at 122 (“THE COURT: Could we hear from
Ms. Mason again, please.”)® The Court rejiggered the order of the witnesses
(Doc. No. 144; c¢f. Doc. No. 127) to hear earlier than planned from two witnesses
once they a filed a cryptic “notice”” with allegations of “conflict[s]” going
“[un]remedied” at the DAO. (Doc. No. 135 at 1.) The Court stated it would recall
a specific witness to testify for a third time but then never did. (See Doc. No.
144,8 Tr. 8/27/26, and Tr. 9/1/26.9) The Court announced, after Andrews’s tes-
timony, “I don’t wish to hear from any other witnesses.” Tr. 9/1/26 at 45.

The Court implies that DA Krasner concedes the accuracy of witness tes-
timony because he did not submit an affidavit. (Doc. No. 173 at 6.) Such an
implication is puzzling, as the Court never stated or even implied that such an

affidavit would be accepted. Now that the DAO has been informed that the

6 Former ADA Jaclyn Mason, the sole signatory of the 2022 concession.

7 Namely, their second unauthorized filing alleging conflicts at the DAO, but
not citing to a single rule of professional conduct. See also Doc. No. 123 (their
first filing, which alerted the Court that conflicts of interest were arising in
this case).

8 “[T]he Hearing in this matter begun July 17, 2026 will resume on August 27,
2026 at 10:30 a.m. . . . The following witnesses will testify: . . . Jaclyn Mason.”
(emphasis omitted)

9 Mason was not recalled to testify a third time.

6
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Court would accept an affidavit from DA Krasner, please refer to DA Krasner’s
Declaration, attached as Exhibit A.

DA Krasner’s alleged silence during these proceedings is not inculpatory
in any way. He remained available to testify, but the Court indicated: “I don’t
wish to hear from any other witnesses.” Tr. 9/1/26 at 45. No unfavorable infer-
ence or “concession by silence” about DA Krasner’s own conduct can be made
on this record, and that the Court attempts to do so demonstrates that recon-
sideration is necessary. While the Court’s posture resists obvious explanation,
DA Krasner remains available to testify should the Court reconsider and reo-

pen the record in this matter.

B. The Memorandum erroneously states that DA Krasner “sought to di-
rect” the Law Division supervisors who filed the Motion to Withdraw
at his direction “to do just the opposite” of “correct[ing] the Concession’s
errors.

Perhaps the most obvious of the Court’s missteps is its conclusion that

DA Krasner “sought to direct the very lawyers obligated by law to correct the
Concession’s errors to do just the opposite.” (Doc. No. 137 at 39.) This accusa-
tion is risibly unsupported by both the docket in this case and the undisputed
evidence. All four Law Division supervisors testified that DA Krasner ap-
proved the filing of the Motion to Withdraw during the same meeting it was
presented to him. Notwithstanding the Court’s attempt to turn DA Krasner’s
undisputedly minimal edits to the Motion into fodder for conspiracy, it’s undis-
puted that the Law Division Supervisors they publicly identified and sought to

correct the errors in the original concession at DA Krasner’s direction. How can

it be that DA Krasner approved the filing that identified the errors and
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attempted to correct them as part of a scheme “to do just the opposite”? If such
a scheme existed—and plainly, it did not—it seems a remarkably ineffective
way to accomplish its goal, as it was obvious from the start that the filing of
the motion to withdraw would lead to scrutiny of the concession. See Tr. 8/27/26
at 155 (Napiorski noting that motion to withdraw “pointed out the errors and
guaranteed a very public proceeding where we would all testify”).

The Court’s only cited basis for this topsy-turvy allegation is Wild-
berger’s testimony that DA Krasner “didn’t want people poking around in what
occurred.” (Doc. No. 173 at 39, citing Tr. 8/27/26 at 126.) But that testimony
refers to a meeting three days later. Tr. 8/27/26 at 125-26. There is no universe
in which that testimony can bear the weight of the Court’s nonsensical allega-
tion that DA Krasner “sought to direct” the supervisors to “do . . . the opposite”
of what he himself told them to do three days earlier. Again, all parties who
prepared the motion (the four supervisors and DA Krasner) understood that
the filing of this motion was a proactive and necessary, but effective, invitation
to both the Court and the OAG to inquire into the circumstances of how the
DAO came to submit a concession with material errors, necessitating both its
withdrawal and for the DAO to change its position on the case. This is hardly
“the opposite” of correcting the concession’s errors. And all of this is supposed
to form the predicate for DA Krasner’s alleged conflict of interest and possible

obstruction of justice. (Doc. No. 173 at 39.)

C. The Memorandum erroneously states that DA Krasner “urged” the
Law Division supervisors to “present a false narrative to the Court,”
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and “worked together” with Stiegler “to urge the Court to accept a false
narrative.”

As with the Court’s unfounded determination that DA Krasner sought
to direct the Supervisors to conceal the errors in the concession, it baselessly
finds that DA Krasner was conflicted because he and Stiegler “worked together
to urge the Court to accept a false narrative.” (Doc. No. 173 at 39.) But DA
Krasner undisputedly had no involvement in this case until the Law Division
Supervisors alerted him that the concession Mason filed and Stiegler super-
vised had material errors. There is no basis in the record to conclude that DA
Krasner had any reason to believe, on June 5, that the errors in the concession
were not in fact Mason’s fault.

Moreover, the Court’s conclusion that DA Krasner “urged” others to
blame only Mason for the errors in the Response she signed and filed with the
Court is misplaced and unsupported. After the Law Division Supervisors
brought their concerns regarding the Response to DA Krasner’s attention, his
role in preparing the motion to withdraw was limited to non-substantive revi-
sions and approval to file. Tr. 8/27/2026 at 52. Only after reviewing and ap-
proving the motion to withdraw—which identified both Mason and Stiegler as
responsible for its preparation—did he suggest the idea of reviewing Mason’s
other work to determine if she had made errors in other cases. Id. (“[n]Jow that
that’s out of the way. . .”). When Ernst noted that any review would also need
to encompass other cases supervised by Stiegler to determine whether he had
also made errors in other cases, DA Krasner agreed. Id. at 52-53. Ultimately,
DA Krasner deferred to the Supervisors, and made no further mention of the

idea. Id. at 165 (Napiorski) (“We thought it was a bad idea . . . and it did not

9
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happen.”). Stiegler proposed a strategy that DA Krasner considered, but DA
Krasner also considered and accepted the Law Division supervisors’ advice
that it was inadvisable. This is not misconduct.

Even assuming DA Krasner had directed the Supervisors to review Ma-
son’s and Stiegler’s prior work for errors—and again, he didn’t—that would not
have led them to “submit a false narrative to the Court.” Doc. No. 173 at 17.
The proposal DA Krasner considered was to look for actual errors to determine
whether there was a pattern of errors and then advise the Court of any find-
ings. Nothing in the record supports the Court’s determination that providing
a broader account of their competence would have advanced a “false narrative”:
they either had or had not made errors in other cases, and there was absolutely
no testimony indicating that DA Krasner (or Stiegler, for that matter) sug-
gested submitting false allegations of error.

DA Krasner has always taken the position that “[o]ur sworn oath as pros-
ecutors 1s to seek justice unconditionally, with no limit as to time. When we
discover past injustices, we must not only right those wrongs, but implement
policies to ensure that they do not occur again in the future.” DAO Conviction
Integrity Unit Report, Overturning Convictions—and an Era, 3 (June 15, 2021)
available at tinyurl.com/CIUreport (last visited Sept. 27, 2026). This position
animated DA Krasner’s approval of the motion to withdraw the flawed conces-
sion, and it 1s why he believed reviewing prior work for errors was a good idea
in light of the serious deficiencies the Supervisors identified. If more material
errors or a pattern of errors were found, the DAO would be duty-bound to at-

tempt to correct them.

10
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At the time of the June 5 meeting, DA Krasner knew that Mason had
filed and signed a response that contained multiple factual errors. As the chief
prosecutor, DA Krasner has a responsibility and a duty to ensure DAO employ-
ees meet the standards of performance. If he has information that an employee
has not done so, it is his obligation to investigate the matter and, if appropri-
ate, take corrective action. In almost all circumstances of evaluating employee
conduct, this would at a minimum include an inquiry into the employee’s cur-
rent and past performance. Therefore, the suggestion to investigate Mason’s
other cases was an appropriate measure to ensure that the DAO had satisfied
its duty of candor in those matters.

The Supervisors may have believed this approach was objectionable be-
cause they believed that the office’s role in this case, at this time, was not to
assign blame to Mason or Stiegler, but rather simply to alert the Court to de-
ficiencies in the earlier concession. This is particularly so because Mason and
Stiegler lacked standing or ability to defend themselves against allegations of
incompetence or wrongdoing (see infra). But given that the Court was ulti-
mately keenly concerned with apportioning blame between Mason and Stieg-
ler, informing the Court of the results of an investigation into their work prod-
uct could only have served as evidence upon which the Court could base a bet-
ter-supported finding than the one it eventually made. Similarly, the Court
found Krasner and Stiegler allegedly “worked together” to “try to convince the
Four to urge the Court to accept a false narrative.” (Doc. No. 173 at 39.) If DA
Krasner had no basis to know that this narrative was false (a conclusion that

1s itself unsupported by the evidentiary record, see infra) when he urged it (on

11
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June 5, after he approved the filing of the Motion to Withdraw), and he imme-
diately accepted the supervisors’ still-unexplained unwillingness to even
search for whether Mason had made other errors, there is no space in the time-
line for DA Krasner and Stiegler to have had a meeting of culpable minds,
where both of them knew Mason was somehow not to blame for the error-filled
response with her signature on it, but floated it to the Supervisors separately
anyway—but then also DA Krasner abandoned it before Stiegler floated it
again. One would have to string content-free speculation to conclusory and un-
supported (and unsworn) allegations, more closely resembling fever-dream
conspiracy theories than evidence, in order to make it so.

When it comes to all of these nominally-serious-but-actually-wafty accu-
sations of criminal conduct, tempered by “coulds” and “mights” and “may
haves,” the Court’s analysis rests on nothing of substance. Moreover, the
Court’s holding that DA Krasner is conflicted as a result of simply considering
reviewing other cases for error turns the disqualification standard on its ear.

The Court was required to follow binding Third Circuit precedent gov-
erning disqualification of a prosecutors’ office. Mere allegations of a conflict of
interest or the appearance of impropriety are insufficient to require disqualifi-
cation of a district attorney or his office. See, e.g., United States v. Shah, 43
F.4th 356, 362-63 (3d Cir. 2022); Commonwealth v. Jermyn, 709 A.2d 849, 860
(Pa. 1998). As the District Court for the District Court of New Jersey once

opined:

Because of the virtually limitless cases in which a “conflict” may
theoretically arise when a lawyer's self-interest is implicated,
there is a very real danger of analyzing these issues not on fact but
on speculation and conjecture. Accordingly, when a conflict of

12
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Interest issue arises based on a lawyer's self-interest, a sturdier
factual predicate must be evident than when a case concerns mul-
tiple representation. Only by requiring a more specific articulation
of the facts giving rise to a conflict situation can courts refrain from
effectively “straightjacket[ing] counsel in a stifling, redundant fed-
eral code of professional conduct.” Supposition and speculation,
therefore, will simply not do.
Essex Cnty. Jail Annex Inmates v. Treffinger, 18 F.Supp.2d 418, 432 (D.N.d.
1998) (quoting Beets v. Scott, 65 F.3d 1258, 1272 (5th Cir.1995)). Here, the
Court found that DA Krasner committed misconduct via his thoughts, not his

actions. Its speculation regarding his motivations are simply insufficient to re-

quire disqualification, so reconsideration is necessary.

D. The Memorandum erroneously states that DA Krasner’s interest in
“protect[ing] the office” was evidence of a conflict of interest.

The Court spills much ink criticizing the manner in which DA Krasner
chose to litigate this case after approving the motion to withdraw, but none
give rise to a conflict of interest. The Memorandum DA Krasner for wishing to
retain the case—a case in which there was no conflict of interest for the DAO,
see infra—to “protect the office.” But the Court did not appear to have any
interest in what protecting the office entails, and instead points to ADA Napi-
orski’s response to the Court’s leading questions whether “protecting himself”
also was “probably part of” DA Krasner’s admonition to “protect the office[,]”
to a “greater or lesser extent.” (Doc. No. 173 at 39, citing Tr. 8/27/26 at 178.)

Not only does the Memorandum overstate Napiorski’s testimony (it char-

acterizes this partial concession by Napiorski, in response to the Court’s own

13
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fourth consecutive leading question,1? as, “Napiorski believed [Protect the of-
fice’] also meant protecting Mr. Krasner himself”), it entirely ignores the “con-
temporaneous document” that states in DA Krasner’s own words exactly what
he did and didn’t mean when he said “Protect the office”—his June 24 email to
Napiorski, Ernst, and Wildberger, reproduced in DA Krasner’s Declaration,
and as Respondent’s Exhibit 4. And, despite its obvious willingness to take the

reins of the proceedings and call and question witnesses, the Court apparently

10Ty, 8/27/26 at 177-78:

Q. What was your reaction specifically to the District Attorney’s
statement about protecting the office? Was that consistent with
what you had heard in meetings from him?

A. Well, he [DA Krasner] had—he had said “protect the office” to
me, but he never explained what he meant by that and I didn’t
press him on that.

THE COURT: But you thought it created a conflict?
THE WITNESS: I thought—yeah, I thought that—

THE COURT: You thought it created a conflict because protecting
the office was not your job in the 2254, correct?

THE WITNESS: That is correct.

THE COURT: And in fact, it might be inconsistent with your obli-
gation to the Court in the 22547
THE WITNESS: That’s correct.

THE COURT: Did you think ‘protect the office,” to a greater or
lesser extent, he meant protect himself?

THE WITNESS: I think that was probably part of it.

Tr. 8/27/26. Cf. Tr. 7/17/26 at 112 (“THE COURT: ... you're doing the testifying
here, Mr. Gaeta. You're ending every question with ‘correct.” I don’t know what
he knows and what you’re telling him he should know.”), but see Tr. 7/17/26 at
3 (“CROSS-EXAMINATION BY MR. GAETA: 102”).

14
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had no desire to hear from DA Krasner himself. See supra.

As DA Krasner explained in his email, his interest in having a member
of the DAO participate, and not referring the case entirely to the OAG, was in
making sure that the DAO could object on the basis of privilege, question wit-
nesses, and otherwise participate in the litigation of this ancillary matter. The

Court agreed that this was appropriate, allowing ADA Gaeta to do just that.

E. The Memorandum erroneously states that DA Krasner’s discussion of
“consequences” for insubordination “could amount to obstruction of
justice.”

The Memorandum bemoans the fact that DA Krasner warned of “conse-
quences” should Ernst and Wildberger alert the Court of the conflict, but it
misconstrues both the weight and intention of this statement by ignoring the
context and the timeline in which it was said. The statement was made on June
25, after the DAO had already notified the Court that there were potential con-
flicts. The Supervisors apparently consulted with an unnamed ethics advisor
who believed they should alert the Court “promptly” to the conflict if the case
was not referred to the OAG. (Doc. No. 165 at 7:15-19 (Napiorski).) They in-
formed DA Krasner, who was still considering whether the DAO was conflicted
and how best to proceed on the merits of Johnson’s petition, that ADA Ernst
planned to immediately file a withdrawal of appearance “notifying” the Court
of the conflict she perceived, and DA Krasner told them that “if any of you do
that without my approval, there will be consequences.” Tr. 9/1/26, 8-9 (Napior-
ski).

The Court construes this statement as evidence that District Attorney
Krasner attempted to hide the issue of a potential conflict to this Court. But

15
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that cannot possibly be the case because the DAO had already alerted the
Court the day prior: “since the filing of the motion to withdraw, [the Office] has
recognized that some of the assistant district attorneys involved in the case
many now have an actual or apparent conflict of interest, and the matter is in
the process of being assigned or referred to non-conflicted counsel.” (Doc. No.
122 at 23).

The issue of the Four facing “consequences” had nothing to do with alert-
ing the Court to a potential conflict. Indeed, the Court has held that there is
no conflict disqualifying the DAO from representing the Respondents in this
case. Rather, DA Krasner took issue with his subordinates submitting plead-
ings without his approval; just as the Supervisors consulted the District Attor-
ney to approve the motion to withdraw its response, they had the same duty to
seek the approval for any other filing on this case as well. That is particularly
so where, as here, those pleadings are premature, legally incorrect, and unnec-
essary. It is reasonable to expect consequences for filing a pleading the District
Attorney disapproves of while he is still examining the issue and determining

the correct course of action.

F. The Memorandum baselessly suggests that DA Krasner’s duty of can-
dor to the tribunal is violated by DA Krasner’s alleged failure to “ex-
plore fully and then reveal to the Court” the actions of DA Krasner,
Stiegler, and “the office [DA] Krasner leads.”

The Memorandum states, for the first time during these proceedings,

that DA Krasner’s “duty to the Commonwealth requires him to explore fully

and then reveal to the Court his own actions, the actions of his long-time col-

league Stiegler, and those of the office Mr. Krasner leads.” (Doc. No. 173 at 34.)

16
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At no time prior to the issuance of its Memorandum did the Court indicate that
DA Krasner must himself personally “explore fully” and “reveal to the Court”
all of the actions taken that may be at issue in this case. Most of them pre-date
his knowledge of the case, which began no earlier than June 2, 2026. He would

bA 13

have to undertake significant efforts to “explore fully” “all of the actions” “of
the office” in that regard, but had he known the Court expected him to do so,
he would have delighted in the attempt.

DA Krasner and the DAO have promptly and preemptively informed the
Court of both material errors (effectively as soon as they were discovered) and
even ultimately-specious allegations of office-wide conflicts. See Pa. R. Prof.
Conduct R. 3.3(a). The attorney’s duty of candor only requires informing the
tribunal “of all material facts known to the lawyer that will enable the tribunal
to make an informed decision, whether or not the facts are adverse” in an ex
parte proceeding. Id. at R. 3.3(d)(emphasis added). Not only does that not cover
facts that are not material (i.e., important or meaningful), this isn’t an ex parte
proceeding. The duty of candor in a non-ex parte proceeding does not compel
the affirmative production of all relevant facts known to a lawyer, nor does it
compel a “full” “explor[ation]” of all relevant facts for disclosure. So if the Court
wanted DA Krasner to do so, the time to let him know was earlier than in the
Memorandum issued two weeks after the Court closed the evidentiary record.

But on top of that, the Court appears to hold that one such action (exam-
ining Mason’s previous work product for errors, now that she has for the first

time during these very proceedings revealed that she engaged in such shocking

and flagrantly unprofessional misconduct as signing and filing a response to a

17
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habeas petition without either having reviewed the trial testimony herself or
having reason to believe that any other member of the DAO had done so) is
actually “inappropriate.” The Court appears to rule that advising this Court
(or any other relevant tribunal) of any such discovered errors would be “pre-
sent[ing] a false narrative to the Court.”

Which is it? Is DA Krasner required, as a previously-unspoken surprise-
extension of his duty of candor, to provide a “full and accurate account of how
the Concession came to be filed”? (Doc. No. 173 at 34.) Or would doing so, if a
truly full account involves exercising reasonable diligence!! and searching Ma-
son’s cases for other errors now that the DAO is aware of her negligence in this
case, to understand how such negligence went undiscovered for over three
years, itself constitute misconduct?

This Court cannot have it both ways—not if it wants to do justice. Which
1s 1it? Is searching for answers required, or is it misconduct? One begins to sus-

pect that the answer might depend on whose conduct the Court is considering.

G. The Memorandum erroneously implies that DA Krasner’s “refusal” to
refer this matter to the Office of the Attorney General is “almost irra-
tional” and therefore “might reveal” DA Krasner’s “aware[ness] that he
might have acted improperly.”

The Memorandum takes issue with DA Krasner’s “almost irrational re-

fusal to refer Johnson to the OAG.” But DA Krasner’s reluctance to refer a case

to the OAG absent a conflict of interest is not evidence of a conflict, nor does it

create one. District Attorneys, like judges, have a “duty to sit;” that is to say,

11 See Pa. R. Prof. Conduct 1.3, Diligence: “A lawyer shall act with reasonable
diligence and promptness in representing a client.”

18



Case 2:15-cv-04965-PD  Document 176  Filed 09/29/26  Page 19 of 23

it is vital that they “not recuse [themselves] on unsupported, irrational or
highly tenuous speculation.” Hinman v. Rogers, 831 F.2d 937, 939 (10th Cir.

1987). As one judge of this District put it:

Although, at times, it may seem appealing or even wise to yield to
another court, on the premise that the allegations of impartiality
are a distraction to the main event, to do so, while a short term
expedient, will reward the culprit, punish the other parties to the
litigation and encourage the tactic of judge shopping.

Cooney v. Booth, 262 F.Supp.2d 494, 508 (E.D. Pa. 2003).

The same holds true for prosecutors. They, like judges, are subject to
criticism by parties and the public, but they have “as strong a duty to sit when
there is no legitimate reason to recuse as [they do] to recuse when the law and
facts require.” Bryce v. Episcopal Church in the Diocese of Colorado, 289 F.3d
648, 659 (10th Cir. 2002). District Attorneys owe a duty to the public that
elected them to prosecute the cases arising from the jurisdiction to which they
were elected.!?

As the Court noted, the DAO regularly refers cases to OAG when an ac-
tual conflicts of interest exist. See Memorandum at 37 (citing Scott v. Ransom,
No. 20-06198, 2023 WL 4057258, at *1 n.3 (E.D. Pa. Apr. 14, 2023), report and
recommendation adopted, No. 20-6198, 2023 WL 7532460 (E.D. Pa. Nov. 13,
2023); e.g., Osbourne v. Greenberg, 305 A.3d 622, 2023 WL 5949214, *5 n.5
(Pa.Cmwlth. 2023) (table). Whatever DA Krasner’s personal feelings towards

12 Tndeed, the Commonwealth’s Attorney’s Act allows for supersession by the
OAG only in the limited circumstances of a conflict of interest or where the
District Attorney lacks the resources to adequately prosecute a case. 71 P.S.
§ 732-205 (a)(3).
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certain personnel at OAG may be, based on his evidence-based and considered
view that they have acted illegally, immorally, and with bias in the past, he
and the DAO take seriously their commitment to recuse from any cases in
which a conflict of interest exists. District Attorney Krasner’s refusal to do so
here occurred because there is no conflict, and the DAO is obligated to partici-

pate. This 1s the opposite of “irrational.”

H. The Memorandum erroneously finds, against the weight of the eviden-
tiary record, that DA Krasner’s edit to the draft Motion to Withdraw
“lessened Stiegler’s apparent involvement” in preparing the Conces-
sion.

The Court characterizes DA Krasner’s edits to the Motion to Withdraw
as including “a change that lessened Stiegler’s apparent involvement in pre-
paring the Concession Brief.” (Doc. No. 173 at 17.) This is false. The original
draft stated that Stiegler edited drafts of the response, and DA Krasner
amended it to reflect that he “supervised” its preparation.

Courts have repeatedly noted the importance of supervision and the re-
sponsibility borne by supervisors. See, e.g., Wharton v. Superintendent Grater-
ford SCI, 95 F.4th 140, 146 (3d Cir. 2024). By contrast, ADA Napiorski testified
to proofreading ADA Mason’s draft without substantive involvement. Tr.
8/27/26 at 145-46. Plainly, Stiegler’s role in supervising the concession went
beyond simply editing drafts, and DA Krasner’s edit in fact served only to em-
phasize Stiegler’s role. Moreover, it was indisputably viewed by all four Law

%

Division supervisors as “non-substantive,” “minor,” or “minimal.”

1. The Memorandum is replete with additional errors
In an effort to respect the Court’s twenty-five page limit for motions
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pleadings, the DAO lists additional errors that help form the basis for the re-
quest for the Court to reconsider its Order and Memorandum seriatim below.
Many of the most critical errors noted below form the basis of the Motion For

Recusal Pursuant To 28 U.S.C. § 455(A), filed concurrently with this motion.

1. The Memorandum erroneously credits five of the six witnesses
(Mason and the four Law Division supervisors), when Mason’s ac-
count of the period from May 7, 2026, through her resignation on
June 2, 2026, cannot be reconciled with any of the others' testi-
mony by any reasonable finder of fact, and the Memorandum only
does so by misstating or ignoring Mason’s actual testimony.

2. The Memorandum inexplicably ignores contrary evidence to find
non-credible Stiegler’s testimony that he had no policy on when he
would sign on to briefs as the supervisor of the assigned ADA.

3. The Memorandum repeats its erroneous misreading of the OAG’s
Motion for Briefing Schedule to imply that the DAQO’s failure to
defend against a non-existent accusation by OAG against the four
Law Division supervisors was “odd” (i.e., reflects a guilty silence in
the face of an accusation).

4. The Memorandum states, without a basis in the evidentiary rec-
ord, that Stiegler omitted a material fact in his testimony regard-
ing what he discussed about this case with DA Krasner before the
Motion to Withdraw was filed.

5. The Memorandum states, without a basis in the evidentiary rec-
ord, that Stiegler’s testimony saying that the concession’s errors
were “not intentional” constituted a “falsehood” because Ernst tes-
tified he told her he thought Mason had “purposefully inserted the
false facts.”

6. The Memorandum states, without a basis in the evidentiary rec-
ord, that Stiegler’s testimony that he considered Mason to be a
strong ADA in the Federal Litigation Unit at the time he assigned
her this case means that his blaming of Mason to Napiorski, Ernst,
and DA Krasner was “a false account to shield himself.”
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7. The Memorandum inexplicably finds that Stiegler committed
wrongdoing by allegedly lobbying other members of the DAO to
shift the blame for errors in the concession, but the evidentiary
record shows that he and Mason were both involved in preparing
the concession, and the evidentiary record does not support that
one version or the other is a “falsehood.”

II. Conclusion

The DAO seeks the Court’s reconsideration of its Order and Memoran-

dum of September 15, 2026, for the reasons set forth above.13

Respectfully submitted,

/s/Thomas Gaeta
THOMAS GAETA
Assistant District Attorney
Supervisor, Civil Litigation

/s/Lawrence S. Krasner

LAWRENCE S. KRASNER
District Attorney of Philadelphia

13 Should the Court decline to reconsider, the DAO notes that further motions
may ensue. If and when the Court sets a briefing schedule, either for further
briefing or argument on the pending Motion to Withdraw, or for the DAO’s
response to any of Mr. Johnson’s pending claims on their merits, it may well
be that the DAO anticipates filing a motion for clarification to inquire, among
other things, whether ADA Lin may independently assign and supervise ADA
Peters-Baker to represent the Respondents on the merits on behalf of the DAO.
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CERTIFICATE OF SERVICE

I, Thomas Gaeta, certify that on September 29, 2026, I served a copy of

this response on all counsel of record via the Court’s CM/ECF system.

/s/Thomas Gaeta
THOMAS GAETA
Assistant District Attorney

Supervisor, Civil Litigation
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DISTRICT ATTORNEY’S OFFICE
THREE SOUTH PENN SQUARE
PHILADELPHIA, PENNSYLVANIA 19107-3499
(215) 686-8000

LAWRENCE S. KRASNER
DISTRICT ATTORNEY

DECLARATION OF LARRY KRASNER
DISTRICT ATTORNEY OF PHILADELPHIA
(ELECTED)

This Court’s oral and written accusations of ADA Matt Stiegler and me (DA Larry Kras-
ner) and its “referral” to the US Department of Justice are virtually unprecedented and
are, in fact, baseless. I respectfully submit they must be re-considered.

In this Declaration and Motion for Reconsideration, we respectfully argue that the Court’s
factual findings and accusatory legal conclusions twist the truth to the point of breaking
in ways that defy logic and employ Orwellian language. Arguably, in any other context
than the legally immunized space of a courtroom and an official court record, these accu-
sations could be litigated as civil claims of defamation, slander, or libel.

While the Court’s “referral” is virtually unprecedented and doesn’t compel the DOJ to do
anything, there is reason to believe the DOJ probably will. These are fraught, authoritari-
an times at the formerly independent DOJ.

The US DOJ under Donald Trump, a President who would be king, and would willfully
end democracy and the rule of law, is now run by President Trump’s personal lawyer, US
AG Todd Blanche. As private criminal defense counsel, Blanche failed in his efforts to
prevent Trump from being convicted of 34 felonies. The President will never be pardoned
for his felony convictions by himself or by any other US President because his criminal
convictions were obtained in state court by a New York state prosecutor.

This is state court prosecutors’ superpower---their ability to obtain convictions against
criminals that no US President can undo. For that reason, about a year ago several other
state court chief prosecutors (including Mary Moriarty, chief prosecutor in Minneapolis
whose office is addressing criminal homicides by federal officials deployed there at the
President’s election) formed an organization called the Fight Against Federal Overreach
(FAFO) to support any prosecutor in the nation, regardless of political affiliation, who is
committed to using state law to preserve democracy and the rule of law against crimes
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committed by federal officials and anyone else who would commit crimes to interfere
with elections.

Under AG Blanche and his predecessor, the DOJ has repeatedly functioned as an attack
arm for people the President perceives as enemies. The President, his spokesperson, and
Blanche himself have all made statements that identify DA Krasner, in their view, as the
President’ s enemy. The President believes he has many.

Trump likes to prosecute his perceived enemy, nearly always for nothing. Elected Attor-
ney General Letitia James of New York and elected US Senator Mark Kelly (a potential
Presidential candidate, whom the President suggested should be ‘hanged’), five other
elected members of the US House who are veterans, Ras Baraka, elected Mayor of New-
ark among others have endured bogus investigations and bogus prosecutions merely be-
cause they made efforts to save American democracy and the rule of law from a would be
king. There are dozens more good Americans who are and have been unjustly targeted
and willfully terrorized by bogus investigations and prosecutions to benefit Trump'.

It is in this context, and on the eve of a historically important election that the President’s
party looks to lose badly, that this Court made a choice to draw the attention of the DOJ
to DA Krasner whose job includes protecting voters in the most important city of the
most important American swing state in America.

Counsel for former ADA Jaclyn Mason, Bryan Lentz, Esq. of the firm Bochetto and
Lentz PC, whose firm just achieved a pardon for John Dougherty that relieves Dougherty
of a $1.6 million payback obligation in money stolen from union members is now a new-
ly minted Republican. His law partner, George Bochetto, Esq., a serial litigator against
Krasner, among others involved in this matter, have well documented affiliations and in-
volvement with the President’s party that go back decades.

These facts alone give rise to a compelling appearance of impropriety that in the public’s
eye urge this Court to recuse from this matter and every other matter involving the Phila-
delphia District Attorney’s Office for the foreseeable future. I respectfully request and
hope the Court will do so.

But the ominous “referral” to DOJ resembles this matter. In the Johnson matter, some
participants’ perception of targeting and being terrorized have played a pivotal role, as I
will explain in the declaration below.

The Court’s opinion addresses a number of themes and draws conclusions that should be
re-considered for the reasons stated in the Motion for Re-Consideration because the Court

! Protectdemocracy.org catalogues and updates these cases and their status.

2
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never asked, requested or ordered (as it did with so many other witnesses) my input and
then blamed that on me.

I know many of the facts found by the Court and conclusions inferred by the Court are
not correct from personal knowledge. I lived it. The Court’s accusatory themes reference
and wildly misstate the significance and meaning of phrases like “protect the office”,

99 ¢

“consequences”, “conflict”. I address them here.

Other accusatory themes in the Court’s Opinion defy logic: 1) DAO personnel finding
errors made by the DAO, disclosing them to the Court before anyone else does, and ask-
ing to correct them is somehow...a coverup?; 2) DAO personnel who propose looking for
additional errors not yet discovered to disclose and correct are somehow... obstructing
justice?; 3) DAO personnel’s vigorous candor with the Court is somehow...not candor at
all and inexplicably constitutes a crime.

One theme the Court does not address in its Opinion is the pervasive fear in the DAO es-
pecially among some Law Division and CIU attorneys of being unfairly targeted for ex-
onerating the innocent and supporting new trials where a defendant was robbed of a fair
trial in the first place. I respectfully submit, without speculating on the Court’s intent, that
this Court has been an engine of that fear. Understanding the role of that fear in the vari-
ous behaviors and testimonies of the participants is central to analyzing what occurred.

This Court is aware of and played a major role in ethical allegations initiated in the feder-
al district court against two highly respected and distinguished leaders of the Law Divi-
sion who are now retired, Nancy Winkelman (former Chief of the Law Division at the
DAO) and Paul George (former Assistant Chief of the Law Division at the DAO).

The repeatedly expressed general belief among DAO personnel was that an error of
omission made by Winkelman and George was being unfairly investigated, and that their
imperfect efforts to communicate with survivors and to explain what they did was unfair-
ly characterized. It was believed that they were being excessively punished in ways that
DAO personnel believed were selective (prior administrations made the same error of
omission without consequence; the highly experienced signatory of the erroneous filing
(the lawyer closest to the work)? was also given a pass while George and Winkelman,
who supervised the signatory’s work, were harshly punished).’

2 Max Kauffman, who is now employed by the Pennsylvania Supreme Court.

3 1t is undisputed that there were errors. I wrote an apology letter to survivors not all of
whom were fully informed and consulted after one informed family member requested
the DAO not contact the rest of the family, stating he would do it. Policy was changed

3
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In explaining the mental state of many DAO personnel, I am not asserting that their belief
was or was not correct. Nor am I expressing a personal opinion on this Court, other judg-
es or those proceedings or their outcome. I am merely stating that this was the mental
state of DAO personnel, reflected in the expressed belief of many personnel in the Law
Division.

Some personnel expressed directly to me their belief that Winkelman and George were
being ‘targeted’ to ‘get to you (DA)’ or ‘to get the Office (DA’s Office)’. Undoubtedly,
the idea that the DA’s Office and one or more of its personnel might be ‘targeted’ was
discussed out of my presence as well, as a few examples of conversations I had with
DAO personnel clearly imply:

ADA Katherine Ernst, who was at that time a Deputy in the Law Division, accepted the
position of Chief of the DAO Law Division while George and Winkelman scaled down
their work hours in anticipation of eventual retirement during the above-noted process.
Shortly after becoming Law Division Chief, Ernst expressed that she was reluctant to stay
in the position of Chief for a few reasons, including what was happening to Winkelman
and George. She insisted on significantly higher compensation. She argued that she was
unwilling to continue taking the risk of ‘losing my ticket,” which I understood her to
mean losing the license to practice law, without higher compensation and that she could
need higher compensation to ‘hire a lawyer’ to ‘defend’ her against unjust targeting. She
also said higher compensation would give her some funds in the event she unjustly ‘lost
my ticket’. She remained in the position of Chief of the Law Division for several months
before advising she wanted to step down and change her duties due to extraordinary per-
sonal challenges at home®, a request that was granted.

ADA David Napiorski, who served as Deputy in the Law Division, agreed to replace her
in that position after a few meetings, but only on condition of a substantial compensation
adjustment for essentially the same reasons as Ernst, while expressing the same fears. He
accepted and remains in that position today.

This fear was obvious to me when Law Division leaders Ernst, Wildberger, Napiorski and
Andrews first informed me about the Dennis Johnson matter in mid-2026. This occurred
immediately after ADA Jaclyn Mason, whom I barely knew, had resigned. My assistance

afterward to require disregarding a single family member’s request to be a conduit for
further DAO communications with family.

® My understanding is that her testimony in court referenced these personal challenges. If
not, there is no need to disclose them here.
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in speaking with her about the multiple errors’ in the filing she executed under the super-
vision of Matt Stiegler was not sought. I was unfamiliar with the details of this years’ old
case when it was first brought to my attention.

When Mason’s errors were explained to me in the first of several increasingly breathless
meetings, | agreed with Ernst, Wildberger, Napiorski and Andrews that the errors should
be corrected promptly for the same reason we had corrected errors (and worse) that had
occurred in other administrations by supporting defense efforts to exonerate approximate-
ly 60 people (to date) who were innocent and who were robbed of a fair trial or both®. All
of those exonerations were judicially approved. Stiegler was not present for that meeting.
We promptly filed the motion seeking to withdraw the erroneous filing to correct it.”

7T am informed that former ADA Jaclyn Mason testified that she never read the notes of
testimony or much of the case law, if any, referenced in her filing. This is the equivalent
of a baseball player standing at the plate to hit without a bat. It is a wholesale abandon-
ment of the lawyer’s obligation that no lawyer (but especially no lawyer with Mason’s
background, whose application seeking employment claimed her love of fairness, her
love for deep dives into the record, included her multiple federal clerkships, and included
two decades of experience as a lawyer) should ever engage in. Abandoning the work is
not heroic, in lawyering or any other field, including journalism. Mason’s claiming that
she did no work before verifying her filing’s accuracy because she was somehow a
‘pawn’ until (years passed and many taxpayer-funded paychecks later) she got caught is
also not heroic. Or credible, in my opinion.

8 ADA Wildberger and others have informed me that a review of convictions indicates the
DAO supports relief less than 2% of the time. 98% of the time the DAO opposes relief.

® DAO was first and only entity involved to correct approximately five errors in the
DAO’s filing on the record, despite OAG’s concurrent involvement. Innocence Project
did not. Federal Defenders did not. This Court, which had the case for years, and had the
ability to discover these errors on the cold record did not. To her credit, US Magistrate
Judge Sitarski did catch and correct a couple of those errors, but not the others. Magis-
trate Sitarski, after laudably correcting the errors she found, still maintained that relief
was appropriate. It would be wrong and unfair to blame any of the above for not having
found these errors. It would be wrong to refer any of them to the DOJ. But it is also deep-
ly wrong to blame the DAO for finding those errors, disclosing them, and trying to cor-
rect them first. Apparently imperfect oversight and review of legal filings comes in many
forms.
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I believe prosecutors should tell the truth, all the time, and regardless of the personal or
political consequences. Some other prosecutors, including some who worked in the DAO
in previous administrations, believed in winning by whatever means, and in disregard of
their oaths. We are all paying the price now for that prosecutorial culture.

Chief prosecutors should also be even-handed in correcting errors in their own admin-
istrations just as they should correct the errors of prior administrations. Integrity, justice
and our oaths require nothing less. Innocent people should not sit in jail while the people
who committed their crimes are free to commit more. And guilty people should not go
free due to lawyers who won’t read the record or the law. Finality is not more important
than truth or justice.

After approving and slightly toning down an excessively apologetic!'® draft of the motion
to withdraw Mason’s filing in order to correct it, it was promptly filed at my direction and
after discussion.

As soon as the Court prioritized the ancillary proceeding it has now conducted over the
years’ old Johnson matter itself (which was already scheduled for a hearing before this
Court)!!, and named witnesses from the DAO alone'?, there were a series of panicky, of-
ten unscheduled (for me) meetings with Law Division leadership in which some, espe-
cially Ernst and Wildberger, argued a series of sometimes contradictory and sometimes
unsupported reasons why they and the Office should get as far away from the DAO hav-
ing any involvement in the Johnson case as possible. There was disagreement among
some of the Law Division leadership. The positions taken by Ernst and Wildberger in par-
ticular were adamant if not frantic and were sometimes inconsistent, but always pointed
toward getting themselves and the DAO as far away from the Johnson case as possible.
They include Ernst and Wildberger’s insistence that the entire case (ancillary proceeding

10 My recollection is that I concluded the first draft contained multiple and repeated apol-
ogies by the authors because they were afraid. Like me, the authors of the motion had no
involvement of note when the errors were made. The DAO owed an apology and that
apology was provided. Stiegler’s activity was described as editing when he had super-
vised her, which includes more than editing. I believe I edited that.

' The Court has yet to re-schedule a hearing on the Johnson matter itself, or set a briefing
schedule.

12 The Court’s complete disinterest in the actions of three entities that did not disclose
these errors before the DAO did, including the entities whose positions Mason supported,
implied selective targeting. The Court’s disinterest in even hearing from parties involved
in Mason’s alleged ‘collusion’ with Stiegler, parties that now include a sitting Third Cir-
cuit judge, also implied selective targeting.
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and the Johnson case itself) should be referred to the AG’s Office!>. They argued for the
DAO to play no role whatsoever. One or more of the leadership stated, with general
agreement, that ‘all gray areas will be resolved (by this Court) against us’.

Problems with Ernst and Wilberger’s approach (two of many) included: 1) The DAO had
a duty to represent in the Johnson case itself if the law did not support a referral of the
case to the AG. The Court’s opinion agrees by finding that the DAO has no office-wide
conflict; 2). Turning the ancillary proceeding and the case-in-chief over to the AG’s Of-
fice would leave no one to protect the Office in the ancillary proceeding either.

I disagreed and wanted to “protect the office” . I meant a couple things. First, [ meant we
needed to protect the office by doing what ADA Tom Gaeta did in and out of court (and
was allowed to do by this Court in highly controlled and limited ways) in the ancillary
proceeding: object to violations of privilege; present documents that were not being pre-
sented; make appropriate objections; ask questions; make argument; file motions; file
findings of fact and conclusions of law, etc.. I also meant I wanted to ensure that the Of-
fice continued to meet its oath!* and accurately represent the Commonwealth with integ-
rity in the Johnson matter.

I consulted with four ethics experts, most of national calibre. They all agreed that there
was no office-wide conflict and there was no legal reason we should refer the case to the
AG". So does the Court in its opinion, which finds no office-wide conflict.

BThey are: 1). Ernst, Wildberger, Napiorski, Andrews have personal connections to
Stiegler that cause a conflict; 2). The entire Office has a conflict because a lawyer in an-
other jurisdiction says so and the supposed conflict must be reported to the Court now; 3).
No one else in the Law Division but the leadership is capable of representing the Com-
monwealth on the Johnson matter itself; 4). A competent lawyer hired to represent the
Commonwealth who didn’t know any of the people involved and worked independently
would be ethically appropriate; 5). Nope. Changed my mind about 4).

4The oath is to uphold the Constitution and laws and to seek justice.

15 Although 1 have had a professional and cordial relationship with Attorney General
Sunday and many others in the PA AG’s office over decades, there is a small group at the
PA AG’s office whom I do not trust and whose work when they were in the Philadelphia
DA’s Office, is associated with Brady violations, including in post-trial posture. Their
conduct resulted in innocent people sitting in jails for decades fighting for DNA testing to
be done and concealment of exculpatory evidence in ways that are inexcusable. This sub-
set includes people I separated upon arriving at the DAO in January, 2018 and includes
some who departed the DA’s Office precipitously after I won my election in 2017 and be-
fore taking office. A number of them were immediately accepted in the AG’s Office. |
hold people who let the guilty go free by locking up the innocent in very low regard.

7
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Nevertheless, driven by fear and against my urging, Ernst and Wildberger filed a notice
of office-wide conflict that was flat wrong. It was also unauthorized. My decision that
there was no office-wide conflict was not just reasonable and well-considered. It was
right, as this Court agrees in its Opinion. My efforts to dissuade their unauthorized filing
by advising of possible consequences failed to prevent their insubordination. Obviously,
consequences (if any) should be fair and proportionate, especially where the insubordina-
tion is driven by fear amidst personal challenge.

During one or more of the meetings, Law Division supervisors discussed Mason’s per-
formance in my presence. In general, they stated she was generally viewed as a likely
high performer when she arrived upon hiring due to her resume, but she underperformed.
She was less trusted over time, viewed as lazy, was said to have gone through personal
struggles, and was then assigned easier cases such as those cases where the DAO sup-
porting relief was unlikely.!® DAO personnel also advised me that Mason stated, over the
years following her erroneous filing and before the errors were discovered, that she be-
lieved Johnson was innocent, that ‘she(Mason) cared more about Mr. Johnson than his
(Johnson’s) attorneys did’ and expressing her dismay that this Court was ‘taking too long’
in deciding the Johnson case because Johnson was an ‘innocent man’!’

I spoke with, but had less contact with then CIU Chief Stiegler on the Johnson matter.
That contact included my hearing his input on what occurred, including Stiegler advising
that the drafts written by Mason and edited by him as one aspect of his supervision, did
not support her claims. I have not reviewed those drafts yet. Neither has this Court. It 1s
worth noting that Mason had full access to those drafts before she quit.

I also made sure that Stiegler (like anyone else in the office in need, including the Law
Division supervisors, and even Mason post-departure) had the opportunity to seek law-
yers supplied by the City Solicitor’s Office!®.

CIU Chief Stiegler never told me Mason was 100% responsible. I was not present for his
conversations with Law Division leaders. He did propose to me that a more sweeping

16 DAQ’s position early in a case is merely a possibility based on a limited review of in-
formation. DAQ’s position requires reading all notes, all caselaw and other work prior to
making a final determination.

17 Obviously, these statements are inconsistent with her testimony, and consistent with her
claim of being a coerced, ‘pawn’ in collusion, who never reported her ‘pawn’ status until
after being confronted with her errors.

18 The City Solicitor did not supply counsel to Mason, who obtained Bryan Lentz, Esq.
and his office. The City determined the four supervisors had no potential conflict, and
supplied them no counsel. The City determined Stiegler had a potential conflict and sup-
plied him counsel.



Case 2:15-cv-04965-PD  Document 176-1  Filed 09/29/26  Page 9 of 9

‘sentinel review’ be done to determine whether or not Mason made other errors in other
cases. A ‘sentinel review’ is commonly done in CIU work. Simply put, where there is a
problem you look for more problems. One clear example, in a different context, is the
sentinel review that the DAO did of many homicide cases investigated by PPD Homicide
Detective Nordo after it was learned that Nordo had serially sexually assaulted inform-
ants and abused his power in other ways that corrupted the reliability of his Homicide in-
vestigations and convictions. The DAO convicted Nordo and then reviewed about 70
Homicide cases Nordo investigated, finding several that were corrupted beyond repair.
Those convictions were overturned. The large majority of cases Nordo investigated were
sound and those convictions were not disturbed. Nordo is now serving 24.5 — 49 years for
those crimes.

Stiegler’s idea would not only reveal any additional errors by Mason, but any errors of
hers that he or any supervisor failed to catch. It was not self-protective for Stiegler any
more or less than the sentinel review would show. Stiegler indicated he believed checking
other cases would be consistent with the DAO’s duty to fix error and would shed light on
everyone’s relative responsibility, which in my mind obviously included his. Any addi-
tional errors by Mason that had slipped past other supervisors would also be revealed.
Stiegler was right to raise a good idea. I was right to raise it with Law Division leader-
ship. I never stated and he never stated to me that the point was to blame Mason or any-
one else. The point was to get at the truth, let accountability be determined by the truth,
and disclose and fix whatever errors we found consistent with our duty.

Law Division supervisors, led by Ernst, disagreed. They were opposed to this sentinel re-
view. I dropped the issue for the moment. Time was short given the enormous distraction
this Court’s days of ancillary proceedings and other requirements. To date, a sentinel re-
view has not been done. Given enough time, it probably should be. In retrospect, I am
concerned that opposition to a sentinel review may have been driven by fear that any er-
rors Mason made under their own presumably careful, good faith supervision could result
in unjust investigation and targeting of them. A number of them had supervised her as
well.

No attorney and no supervisor is perfect. Errors happen, despite attorneys’ best efforts to
prevent them. The point is to correct them as quickly as possible and in good faith, not to
crush people’s careers and livelihoods for making ordinary errors in their supervision.

/s/Lawrence S. Krasner
LAWRENCE S. KRASNER
Philadelphia District Attorney (Elected)

Date: September 29, 2026





