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IN THE SUPREME COURT OF PENNSYLVANIA 
MIDDLE DISTRICT 

 
COMMONWEALTH OF PENNSYLVANIA : 196 MM 2026 
    (Respondent)  :  
  v.      : CP-67-CR-0000291-1986 
        : CP-67-MD-1000291-1986 1 
JOHN PAYNE      :  
    (Petitioner/Defendant) : 
 

ANSWER TO KINGS BENCH PETITION AND MOTION TO DISMISS AS 
PREMATURE 

AND NOW, this 24th day of September 2026 comes the Commonwealth of 

Pennsylvania, through its attorney Chief Deputy Prosecutor James Zamkotowicz, 

and files the within Motion to Dismiss the instant petition for King’s Bench as 

premature. 

1. On 9/10/2026 the instant Petitioner and defendant in the matters CP-67-CR-

0000291-1986, and CP-67-MD-1000291-1986, filed a petition for King’s 

Bench to the Pennsylvania Supreme Court regarding retroactivity of 

Commonwealth v. Lee, 357 A.3d 356 (Pa. 2026) 

2. Defendant was convicted on August 22, 1986, of Second Degree Murder, 

Aggravated Assault, Burglary, and Conspiracy regarding the killing of a 90 

year old woman: Elise Rishel, that occurred on December 17, 1981. 

 
1 Due to the age of this case, this case was not originally compatible with UJS docketing and 
PACFILE/CPCMS/Laserfiche, so the clerk of courts in the early 2010’s added this case to the system as an MD case.  
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3. At trial, the Commonwealth presented several of Mr. Payne’s acquaintances 

to whom he had independently confessed his involvement over the 

intervening years, and he admitted to them that the murder weapon had been 

the victim’s telephone. A fact that even the police had not been aware of prior 

to the confessions as the phone had been cleaned of prints and material and 

the police were only able to categorize the murder as blunt force trauma. The 

defendant’s direct involvement with the brutal murder in furtherance of the 

robbery earned the defendant a sentence of Life Imprisonment. As explained 

in the Commonwealth’s closing N.T. Trial 684-695, and supported by the 

preceding transcript. 

4. The Commonwealth hereby provides its initial answer. 

KING’S BENCH INTERVENTION IS PREMATURE AT THIS TIME 

5. The Petitioner/Defendant asks the court to short-circuit both the Legislative 

Process, AND the legal process.  

6. The court has already recognized that this issue is best addressed by the 

legislature, and set an initial delay in the effective date of Commonwealth v. 

Lee 357 A.3d 356, 397 (Pa. 2026).  

However, cognizant of the impact our decision today will have, we 
will stay our mandate for 120 days in order to provide a reasonable 
amount of time for the General Assembly to consider appropriate 
remedial measures. See Neiman, 84 A.3d at 616 (staying order to 
provide General Assembly time to consider appropriate remedial 
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measures); City of Philadelphia, 838 A.2d at 594 (staying mandate to 
allow legislature time to act) 
 
Order reversed, judgment of sentence vacated, and case remanded. 
This mandate is stayed for 120 days. 
 

Commonwealth v. Lee, 357 A.3d 356, 397 (Pa. 2026) 
 

7. While both the Pennsylvania House and Senate have created statutory 

language to address the issue, the house and the senate did not concur on their 

language (see S.B. 1400, & the H.B. 1042 prior to senate amendments (The 

2nd degree murder language remains present as of today, but is stricken out)  

8. The election process came at a time where it interrupted the legislature from 

completing the normal process of discussion and negotiation between the two 

branches of the legislature and their differing approaches to remedying the 

issue. While the Senate adopted much of HB 1042 but rejected the specific 

language pertaining to the House’s structure for Second Degree Murder, and 

the House has not yet acted upon the Senate’s language.  

9. King’s Bench authority can be exercised by this Honorable Court at any time, 

but it is within the discretion of the court to allow the court proceedings to 

play out at the Common Pleas level unless there is a matter of public 

importance requiring timely intervention of the court of last resort.  

This Court has observed that “our King's Bench authority is 
generally invoked to review an issue of public importance that 
requires timely intervention by the court of last resort to avoid 
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the deleterious effects arising from delays incident to the 
ordinary process of law.” Commonwealth v. Williams, 634 Pa. 
290, 129 A.3d 1199, 1205–06 (2015); see also In re Bruno, 627 
Pa. 505, 101 A.3d 635, 670 (2014). We may “exercise King's 
Bench powers over matters where no dispute is pending in a 
lower court.”8 *186 Williams, 129 A.3d at 1206 (citing In re 
Assignment of Avellino, 547 Pa. 385, 690 A.2d 1138, 1140 
(1997)). 
 

Friends of Danny DeVito v. Wolf, 658 Pa. 165, 185–86, 227 A.3d 872, 884 
(2020) 

 
10. In this case, there are numerous PCRA petitions filed in York County that 

are working their way through the PCRA process towards the inevitable 

Supreme Court review of issues raised.  

11. The Commonwealth believes that as these issues will be addressed through 

normal process there is no pressing basis to short circuit the legislative 

process at this time.  

12. Needless to say, if the legislature fails to take action after the election or 

after the new legislators are sworn in, the court has the option to reach down 

and advance one of the existing cases sua sponte, or simply wait for the 

cases to arrive in normal course.  

13. Allowing the PCRA petitions that have been filed (and there are numerous 

petitions already pending before the Court of Common pleas) to play out 

through normal court process will allow for proper records to be built and 

the legal arguments refined while at the same time allowing the legislature 
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the time needed to learn the outcome of the election, and what elements of 

the enate and house bills have more support by the people of Pennsylvania.  

 
14. That being said, should the court wish to invoke King’s Bench, the 

Commonwealth is available to research brief any issue the court wishes to 

explore.) Though the York County DA’s Office is still understaffed with 

several vacancies for individuals who are interested in a fast-paced career in 

Criminal Prosecution and victim rights support.)2  

15. However, the defendant’s claims appear to be issues that can be dealt with in 

the normal course of criminal litigation through the standard PCRA process, 

and PCRA appeal and the Commonwealth does NTO believe that the 

Petitioners/Defendants are entitled to relief.  

16. A review of Petitioners’ claims shows that petitioner conflates 

“unconstitutional procedure” for sentencing with “unconstitutional sentence” 

there is a key difference under the law. Thus the Commonwealth has 

identified the claims and responded as follows: 

 

 
2 The decrease in recruiting was directly affected by COVID at both the Law school AND the undergraduate level, 
and this past summer was the first full recruiting summer since COVID-19 Instant counsel believes that the 2028 
graduating class of lawyers will be the first full class of lawyers to reinforce the legal industry in many years.  
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I. PETITIONER’S CLAIM 1: That Lee is fully retroactive to all 
defendants serving mandatory life without parole sentences for felony 
murder.

17. DENIED, The Pennsylvania Supreme Court specifically declined to make 

the matter retroactive at the time Commonwealth v. Lee was issued.

18.  The fact is that the court held that the mechanism of the imposition of the 

sentence was unconstitutional, but NOT that the sentence of Life without 

Parole was unconstitutional.

19.  Petitioner conflates “Illegal mechanism for imposing a sentence” with

“Illegal sentence” However the caselaw in Pennsylvania has long drawn a 

clear distinction between mechanism vs. sentence. Notably. Post Conviction 

Claims regarding “Mechanism of sentence (failure by the court to allow 

allocution, improper consideration of factors to be weighed) has long been 

held to be subject to the jurisdictional deadlines of the Post Conviction 

Relief Act.

20.  The Pennsylvania Supreme Court explored retroactivity for cases on direct 

appeal and held that that absent an express holding of retroactivity by the 

court, a defendant who wishes to raise the claim must have preserved the 

claim previously. The relevant excerpt of Commonwealth v. Hays, 655 Pa. 

690, 699–701, 218 A.3d 1260, 1266–67 (2019) reads as follows:

zamkotje
Underline
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Prior to addressing the merits of Appellant's retroactivity claim, our 
review necessarily begins with a discussion of Cabeza, the seminal 
case relied on by the Superior Court here *700 and in Moyer.7 In 
Cabeza, this Court was asked to determine whether a rule it 
announced in Commonwealth v. Scott, 496 Pa. 188, 436 A.2d 607, 
611 (1981), applied to Cabeza's case which was pending on appeal 
at the time the decision in Scott was rendered. The Cabeza Court 
noted, “[i]n Scott we rejected the rule that allowed a prosecutor to 
cross-examine character witnesses as to mere arrests of the 
accused.” Cabeza, 469 A.2d at 147. The Court went on to note, “[i]n 
both [Cabeza and Scott], a defense challenge to the ruling was raised 
during trial and the issue preserved and argued in post trial motions 
and on appeal. The only noteworthy difference between Scott and 
[Cabeza] is that Scott was argued and decided first.” Id. at 148. The 
Court noted that Cabeza could just as easily have been the case that 
overruled the prior law if Scott had not been decided first. Therefore, 
because the two appellants were similarly situated, this Court 
concluded that where “an appellate decision overrules prior law and 
announces a new principle, unless the decision specifically declares 
the ruling to be prospective only, the new rule is to be applied 
retroactively to cases where the issue in question is properly 
preserved at all stages of adjudication up to and including any direct 
appeal.” Id. 
 
Despite the Superior Court's reliance on the holding of Cabeza, 
Appellant declined to address Cabeza, or argue that its holding 
should not apply in the instant matter. Likewise, the Defender 
Association of Philadelphia seems to acknowledge Cabeza's 
applicability but argues under its holding “very few litigants will see 
relief.” Amicus Brief at 17. Amicus urges this Court to adopt the 
view of a concurring opinion in Commonwealth v. Napold, 170 A.3d 
1165 (Pa. Super. 2017), which acknowledged Cabeza controlled but 
advocated for a new rule which would “consider an issue preserved 
when it is raised in a timely fashion after the creation of the new 
rule on which it is grounded.” Id. at 1170 (emphasis in original). 
*701 4 
 
While this invitation has some appeal, Appellant has failed to argue 
or persuade this Court that Cabeza should be overruled, and this 
Court declines to revisit this well-established law at this time. 



8 
 

Instantly, Appellant failed to assert at or before trial that his consent 
was coerced. In Cabeza, Cabeza took the same steps Scott did to 
preserve his issue for appellate review. Likewise, Appellant could 
have taken the steps Beylund took to preserve his challenge at all 
phases of litigation, and thus would have been similarly situated. 
Appellant is not entitled to retroactive application of Birchfield 
based on his failure to preserve the issue below. See Cabeza, 469 
A.2d at 148 (“where an appellate decision overrules prior law and 
announces a new principle, unless the decision specifically declares 
the ruling to be prospective only, the new rule is to be applied 
retroactively **1267 to cases where the issue in question is 
properly preserved at all stages of adjudication up to and 
including any direct appeal.”) (emphasis added); see also 
Commonwealth v. Sneed, 587 Pa. 318, 899 A.2d 1067, 1076 (2006) 
(“[i]t is well-settled that in order for a new rule of law to apply 
retroactively to a case pending on direct appeal, the issue had to be 
preserved at all stages of adjudication, including at trial and on direct 
appeal.”); Commonwealth v. Tilley, 566 Pa. 312, 780 A.2d 649, 652 
(2001) (“[c]ase law is clear, however, that in order for a new rule of 
law to apply retroactively to a case pending on direct appeal, the 
issue had to be preserved at “all stages of adjudication up to and 
including the direct appeal.”) 

 
Commonwealth v. Hays, 655 Pa. 690, 699–701, 218 A.3d 1260, 1266–67 
(2019) 
 

21. Conversely, an actual “Illegal sentence” a sentence that could never have 

been legally imposed, can be raised at any time as the violation of the 

constitution is continuing and unending.   

22. Applying Commonwealth v. Hayes and a classic “Teague” analysis, a new 

procedural rule that doesn’t remove the defendant from the class eligible to 

receive the sentence received does not constitute a rule subject to mandatory 

retroactivity where not preserved by the defendant.  
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II. PETITIONER’S CLAIM 2: The sentence of Life Without Parole 
constitutes cruel punishment to continue to be served after 
Commonwealth v. Lee. 
 

23. DENIED. The sentence of life imprisonment without parole is a legal 

sentence pursuant to Commonwealth v. Lee. But it was imposed by a 

procedural mechanism that Commonwealth Lee has found unconstitutional 

under Pennsylvania Law on direct appeal. The court expressly holds: 

On remand, the sentencing court must, after consideration of 
Appellant's individual culpability, determine whether he should 
be resentenced to life imprisonment without the possibility of 
parole; or to a maximum sentence of life imprisonment, as 
required by 18 Pa.C.S. § 1102(b), accompanied by a minimum 
sentence determined by the court. 
 

Commonwealth v. Lee, 357 A.3d 356, 397 (Pa. 2026)(Emphasis added) 
 
24.  Clearly the court has rejected the defendant’s argument that Life Without 

Parole for Second Degree Murder is Unconstitutional as the exact same 

sentence may be imposed after the sentencing court’s review of the factors 

noted by the Supreme Court.  

25. Thus, the defendant’s argument that the sentence constitutes Cruel and 

Unusual Punishment is incorrect and merely becomes a question of abuse of 

discretion by the sentencing court.  
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26. The court in Commonwealth v. Reid, 661 Pa. 207, 269–70, 235 A.3d 1124, 

1162 (2020) further explored what makes a new constitutional, ruling 

substantive vs. procedural. 

27. The court explains that if the defendant can receive the sentence and the 

same sentence/continued confinement can still be lawful, then this does not 

constitute a substantive decision requiring retroactivity but rather a 

procedural decision that is only retroactive to cases that have jurisdiction and 

not waived the issues. The relevant excerpt reads as follows: 

“Substantive rules include rules forbidding criminal punishment of 
certain primary conduct, as well as rules prohibiting a certain 
category of punishment for a class of defendants because of their 
status or offense.” Id. at 728 (citations and internal quotations 
omitted). By contrast, procedural rules “are designed to enhance 
the accuracy of a conviction or sentence by regulating ‘the 
manner of determining the defendant's culpability.’ ” Id. at 730, 
quoting Schriro v. Summerlin, 542 U.S. 348, 353, 124 S.Ct. 2519, 
159 L.Ed.2d 442 (2004) (emphasis in original). “They do not 
produce a class of persons convicted of conduct the law does not 
make criminal, but merely raise the possibility that someone 
convicted with *270 use of the invalidated procedure might have 
been acquitted otherwise.” Schriro, 542 U.S. at 352, 124 S.Ct. 
2519. So whereas a conviction or sentence may still be accurate 
and, by extension, a defendant's continued confinement may still 
be lawful, even if a procedural error has infected a trial, “[t]he 
same possibility of a valid result does not exist where a substantive 
rule has eliminated a State's power to proscribe the defendant's 
conduct or impose a given punishment.” 
 

Commonwealth v. Reid, 661 Pa. 207, 269–70, 235 A.3d 1124, 1162 (2020) 
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28. As a result, it is clear that the Petitioner/Defendant’s conviction for second 

degree murder resulting in a sentence of life, is not unconstitutional due to 

sentence imposed. 

CONCLUSION: 

29. Based upon the specific language of Commonwealth v. Lee, holding that 

Life Without parole may be issued as a legal sentence, AND the fact that 

these cases are being molded and working their way through the normal 

appellate process where attorneys can refine their arguments, the 

Commonwealth believes that King’s Bench review should be denied 

WITHOUT PREJUDICE that the normal appellate process already  

underway in countless cases state-wide be allowed to proceed so that the 

parties may develop their arguments.  
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WHEREFORE, the Commonwealth of Pennsylvania respectfully requests 

that the Pennsylvania Supreme Court deny the instant petition for King’s Bench 

and allow the cases to proceed through normal process. If in the alternative the 

Court wishes to review an issue, the Commonwealth of Pennsylvania: York 

County District Attorney’s Office is available to brief or research any issues that 

the court wishes to explore. 

 

      Respectfully submitted, 

 

        /s/ James Zamkotowicz  
        James Zamkotowicz 
        Chief Deputy Prosecutor 
        PA Supreme Court ID#:203058 
        Office of the District Attorney 
        45 N. George Street 
        York, PA 17401   
        717-771-9600 
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Senate Bill 1400
2025-2026 Regular Session

Sponsors BAKER, LANGERHOLC, K. WARD, PITTMAN, YAW, PICOZZI, GEBHARD, ROBINSON,
PENNYCUICK, VOGEL, CULVER, ARGALL, DUSH, STEFANO, FARRY

Short Title An Act amending Titles 18 (Crimes and Offenses), 42 (Judiciary and Judicial
Procedure) and 61 (Prisons and Parole) of the Pennsylvania Consolidated Statutes, in
authorized disposition of offenders, further providing for sentence for murder, murder
of unborn child and murder of law enforcement officer and providing for sentence
for murder of the second degree; in sentencing, further providing for sentences for
second and subsequent offenses and for life imprisonment for homicide; and, in
motivational boot camp, further providing for definitions; in Pennsylvania Board of
Probation and Parole, providing for parole eligibility for offenders sentenced to life for
murder of the second degree and * * *

Memo
Subject

Sentencing for second degree murder following Commonwealth v. Lee

Actions 1834 Referred to JUDICIARY, June 22, 2026

1836 Reported as amended, June 23, 2026

First consideration, June 23, 2026

Second consideration, June 24, 2026

Third consideration and final passage, June 25, 2026 (31-19)

Vote on final passage reconsidered, June 25, 2026

Final passage, June 25, 2026 (30-20)

(Remarks see Senate Journal Page ....), June 25, 2026

In the House

Referred to JUDICIARY, June 26, 2026
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House Bill 1042
2025-2026 Regular Session

Sponsors N. NELSON, HILL-EVANS, SANCHEZ, BOYD, CURRY, D. WILLIAMS, BRIGGS, CEPHAS, KINKEAD,
RIVERA, O'MARA, KENYATTA, CARROLL

Short Title An Act amending Titles 18 (Crimes and Offenses), 42 (Judiciary and Judicial
Procedure), 61 (Prisons and Parole) and 63 (Professions and Occupations (State
Licensed)) of the Pennsylvania Consolidated Statutes, in crimes against unborn
child, further providing for the offense of murder of unborn child; in arson, criminal
mischief and other property destruction, further providing for the offense of arson
and related offenses; in judicial boards and commissions, further providing for
adoption of guidelines for sentencing; in posttrial matters, further providing for
jurisdiction and proceedings; in sentencing, providing for sentence for general
murder of the second degree, further providing for * * *

Memo
Subject

Public Safety and Rehabilitation Act

Actions 1131 Referred to JUDICIARY, March 25, 2025

Reported as committed, May 5, 2025

First consideration, May 5, 2025

Laid on the table, May 5, 2025

Removed from table, Feb. 3, 2026

2884 Second consideration, with amendments, Feb. 4, 2026

Re-committed to APPROPRIATIONS, Feb. 4, 2026

(Remarks see House Journal Page 97-98), Feb. 4, 2026

Re-reported as committed, March 23, 2026

Third consideration and final passage, March 23, 2026 (149-50)

(Remarks see House Journal Page 150-151), March 23, 2026

In the Senate

Referred to JUDICIARY, March 30, 2026

3758 Reported as amended, July 10, 2026

First consideration, July 10, 2026

Second consideration, July 11, 2026

Re-referred to APPROPRIATIONS, July 11, 2026



Re-reported as committed, July 11, 2026

Re-referred to RULES AND EXECUTIVE NOMINATIONS, July 11, 2026

3766 Re-reported as amended, July 11, 2026

Third consideration and final passage, July 12, 2026 (28-22)

Vote on final passage reconsidered, July 12, 2026

Final passage, July 12, 2026 (30-20)

(Remarks see Senate Journal Page ), July 12, 2026

In the House

Referred to RULES, July 12, 2026

3793 Amended in House Committee on RULES, July 23, 2026

Re-reported on concurrence, as amended, July 23, 2026

House concurred in Senate amendments, as amended by the House,
July 23, 2026 (102-100)

(Remarks see House Journal Page ), July 23, 2026
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