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Protecting a Physician’s Assets Takes Preparation
Forethought Could Save Personal Estate and Business

BY DAVID J. SCHILLER
Special 1o the Legal and PLW

sset protection is a big part of estate
planning. Physician clients often
ask for advice and strategies for

determining benefliciary designations and-

assel ownership so that they can best insulale
their assets from potential creditor claims,
particularly medical malpractice plaintiffs.
Many clients are interested in protecting their
future estate and pension plan beneficiaries
and want the attorney Lo design an asset or
estale plan considering these objectives,
There is a vast array of potential liability
for physicians. For example, clients sign gen-
eral partnership agreements to own real
estale, active businesses or as an investment
and do not appreciate that they have potential
personal liability lor claims against the enti-
ly. Even wilhout signing a personal guaran-
lee, they ean be held personally liable for acts
ol the partnership, For example, an aceident
or lire could ocecur at a rental property and
cluims  could cxeeed insurance  limits.
Mecdicare or another insurer could sue a
physician’s practice for excessive or inappro-
priate billing lo determine a liability based
upon reviewing only a small number of
charts, In the Philadelphia area, there have
been cases by the U.S. Allorney against both
individuals and institutions, with some settle-
ments exceeding $1 million.

There could be a claim based upon an auto
accident of a client or his minor dependent
resulling in liability to the client exceeding
nsurance coverage. Many clients are unfa-
miliar with personal umbrella policies and
the additional protection they provide. These
low-cost supplements are essential [or physi-
cians,

Particularly with one-person businesscs,
clients fail to form a corporation for new
businesses with the goal of saving money and
complexity, but then fail to gain the advan-
tages of the protections offered by incorpo-
raling.

There should be a discussion with clients
about holding the assets in lenants by
entireties or in one's spouse’s name and the
potential matrimonial risks and the protection
available.

‘When clients have substantial amounts of
money or are involved with hazardous activ-
ities, including possibly environment claims
against them, there should be discussion of
utilizing off-shore trusts which would not be
subject to the jurisdiction of U.S. counts. So

“long as U.S. income laxes are paid, there is
nothing illegal about moving funds offshore
for asscl protection purposes and this will
help ereate roadblocks for potential unknown
creditors,

Many atlorneys describe the [raudulent
conveyance slatule to their clients and dis-
courage moving assets once a liability or
potential liability has matured. Although the
word “fraud™ is in the litle, the statutes do not
involve fraud. If a plainiiff is successful in
arguing a fraudulent transfer, a court might
sct aside the transfer or undo it allowing the
plaintifl to make a claim against the asscls,
but there is no criminal element or downside
1o such transfers. Sometimes when there is a
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10 percent chance of failure, the lawyer dis-
courages the idea rather than focusing upon

the Y0 percent chance ol success, Most plain-
UlT attorneys arc not poing W have Lhe
resources or inclination to bring litigation in
another country because there is little hope
that the assets exist and can be seized. Most
of the offshore arrangements involve trusis
where the physician client is a co-lrusiec.
Upon claims against the client, he is auto-
matically removed as a co-truslee, and the
ability of the trust to make payment becomes
quite restricted with the specific goal of pro-
tecting the targeted assets from attack.

The most obvious line of prolection is hav-

ing adeyuaie insurance, including homeown-
ers, automobile, malpractice insurance and
general lability insurance. When insurance
exists, il a claim should settle, it sometimes
takes the defendant's personal counsel to
push the insurance carrier to offer a rcason-
able settlement amount up Lo the policy lim-
its to avoid the potential of the defendant
sulfering an excess verdict. Il a settlement
within the limits is acceptable to the plain-
uff, it is important that you document this
and wrile to the defendant’s insurance
"Asset continues ;m WIB
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carrier to encourage them (o make a reason-
able offer, potentially subjecting them o
addilional liability if they fail to do so.
Some clients fail to appreciate the risk
assumed 4s an officer or director of a corpo-
ration or other entity. Il a physician client

serves on a hospital board involving peer .

review, hospital privileges or other hospital
malters, the physician must confirm that
there is direclors and olficers insurance cov-
ering the physician in his capacity on the
board. Physicians musl recognize the poten-
tial pE[‘SDmlI responsibility for withholding
and rcmlltmg payroll taxes since the IRS can
* pursue 1nd|v1dm|s and nol just the entity.

The altorney should review with the client

the most appropriate titling of assels with one”’

gml being the protection of such assets in
case of claims. Furthermore, the naming of
beneliciary designations on IRAs, pension
plans, annuities and insurance contracls is

important since Lhese assels are generally

exeinpt from the claims of creditors.
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“child of a client is
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In anticipation of certain types of claims,
clients can be proactive. When purchasing
commercial real eslate, one can form a limit-
ed liability corporalion  or co:poranon
protecting the physician should there be a
general liability claim or a hazardous waste
claim relating thereto. )
Physicians often buy

stales recognize the goodwill value of a med-

_ical practice and the physician may end up

losing significant other assels lo buy out his
spouse 's interest‘in the goodwill. A prenup-

“tial could memorialize the non-physician

spouse's waiver of any claimi 1o goodwill or

to the entirc medical

inlo office
buildings and have

individual ownership

medical

um. One client, who
owned a condomini-
um, died with a law-
suit pending. The .
excess
awarded resulled in’
the loss of his multi-
million dollar eslale:

When a client or a

The most obvious line
ofpv*oteétion is hiving
adequate insurance,
including homeowners,
g, automobile, mﬂlprmcrife
insurance m’zd genem[
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iJI.E‘l.L,llLe,
accounts

including
receivable,
supplies and equip-
ment. A
Clients somelimes
have the opportunity
to help structure their
own future inheritance
their  parents
could ~ be
received in trust and
protected from credi-
tors rather than receiv-

from
which

enleung into a mar-

riage, there should be a dISLllSSIDI\ of the
apploprlaicness of a prenuptial agreement (o
protect both assets and [uture income.

Particularly with physician clients, most
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least
independent

lizing at _one

truslee,

such funds could be completely ciempt from.
credilors.

If a physician has a claim pending or H:
anticipating a claim that could result in the!

ing it outright. By uti-

loss of personal assets and he is anticipating
an inheritance, he or she still may have the
ability to disclaim the inheritance so that it
instead passes (o the children, so long as a
disclaimer is timely filed.

In discussing asset protection ﬂlienmuves

with clients, one must be cautious by writing

a "CYA Leller,” as an altorney might be con-
cerned aboul his own malpractice. If the
client ultimately files for bankruptey, the
wustee has the ability o review otherwise
privileged atlorney- _client communicalions
and this may be a roadimap for creditors.

With the current malpractice climate and
the absence of a cap on non-economic dam-
ages, physicians have learned (o focus on
assel protection. Although it is sometimes
difficull to convince physicians to establish
trusts or olherwise separale them from their
assets lo protect the assets, there are many
simple strategies (hat require little encrgy
and are inexpensive that will help protect
physxcmns from creditors. TC is up to the
atlorney Lo identily potential arcas of liabili-
ty and recommend slraleg'ics lo minimize
risk 1o assets while altempting (o still have
full enjoyment ol the assels. e




