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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

BOSTON EXECUTIVE HELICOPTERS, LLC,
Plaintiff,

v C.A.NO. 15:CV-13647-RGS

FRANCIS T. MAGUIRE, ET AL,

Defendants.

AFFIDAVIT OF CHRISTOPHER R. DONOVAN

I, Christopher R. Donovan, hereby depose and state as follows:

1. I have been the President of Boston Executive Helicopters (“BEH”) since its
founding in 2010. BEH operates a helicopter business at the Norwood Memorial Airport
(“Airport”) in Norwood, Massachusetts. Since 2010, BEH has been requesting to lease ramp space
from the Airport which is necessary to operate as a Fixed Based Operator (“FBO”) and sell fuel at
the Airport. I have been involved in every legal action regarding BEH since 2010, including the
Settlement Agreement of July 30, 2019.

2. On or about November 20, 2020, the Court in this action issued its Memorandum
and Order (“the Order””) denying BEH’s motion to enforce the settlement agreement between BEH
and the defendants, Town of Norwood (“Town”), Norwood Airport Commission (“NAC”) and the
individually named Town and NAC officials (collectively, “Norwood”).

3. I submitted affidavits to this Court on March 1, 2019 and October 9, 2020 whereby
I detail lies and illegal conduct by the defendants and their attorneys. Iincorporate those affidavits
herein.

4. On July 7, 2021 and July 16, 2021, FlightLevel Norwood, LLC (“FLN”), in a
separate action as discussed below, produced discovery “July 2021 Discovery” which included
numerous communications between FLN and the NAC attorneys that should have been produced
under the July 30, 2019 Settlement Agreement. See Exhibit 1, attached hereto, Donovan Affidavit
[Bates Nos. 1-94]. This discovery included communications exposing the fraud by the Town of
Norwood, NAC and Town attorneys. Letters from August 2, 2019 [Bates No. 57] and August 20,
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2020 [Bates No. 92] were included in the July 2021 Discovery as were other letters as I outline in
this affidavit.! Letters and communication outside the settlement period were subject to numerous
public records requests by myself and BEH attorney Michael Fee however the NAC and their
attorneys chose to conceal these public records in violation of state law.

5. Incredibly, on August 20, 2020, NAC Attorney Jonathan Elder received a letter
from FLN attorney Neil Hartzell which outlined recorded statements by Commissioner Ryan in
which he tells me there will be no easement on the West Ramp for FLN. Just months later the
same attorneys claim I knew an easement would be on the West Ramp. This letter should have
been provided to BEH under the Settlement Agreement which is another example of the fraud
perpetrated by the Town attorneys.

6. The August 2, 2019 letter [Bates No. 57] from FLN Attorney Hartzell to NAC
attorney Karis North included multiple other letters and engineering plans. The significance of
these letters cannot be overstated; attorneys violated their responsibilities under Rule 3:07 to the
detriment of BEH both pre and post settlement. The failure to disclose resulted in hundreds of
thousands of dollars in legal cost and lost income to BEH and several lawsuits which continue to
this day. Included in the August 2, 2019 letter from NAC attorney Hartzell to North are
communications from December 5, 2017, December 23, 2018, and February 7, 2019 exposing the
fraud by Town attorneys and others both pre and post settlement.

7. Had these letters and material facts in these letters been known to me I would never
have signed the settlement agreement of July 30, 2019. This is not buyer’s remorse. The NAC and
their attorneys knew this as we had spent months of motion practice when, after the December 7,
2018 agreement they had inserted an easement for FLN. Knowing the August 2, 2019 letter and
accompanying letters would expose fraud and perjury the attorneys knowingly concealed these
letters and facts from BEH, this Court and our attorneys.?

8. On January 13, 2021 via a FOIA request, the FAA produced an email dated May
10, 2019 between the Airport Manager, Maguire, and FAA compliance specialist Jorge Panteli.
[Bates No. 95]. This letter, concealed prior from BEH, shows the term non-exclusive has nothing
to do with encumbrances as Attorneys Makarious, Mackey and Elder claimed on November 6,
2020 [ECF No. 243]. As I detail in this affidavit the term nonexclusive in regard to airport leases
came as a result of the Airport’s November 2, 2018 violations regarding Exclusive Rights. The

IThe Public Records Division has previously instructed the Town of Norwood regarding any claims of “Attorney
Client Privilege” and the agency relationship that exists between the Town of Norwood, its attorneys, and
communication with any claimed “Clients.”

21t is important for this Court to note that on November 2, 2018, just days prior to the scheduled trial in this case, the
FAA found the Town of Norwood and NAC in violation of federal law, including Exclusive Rights violations
toward BEH. FAA also found retaliation by the NAC toward BEH, the constitutional violation for which this trial
was scheduled. As a result of the federal law violations toward BEH the NAC was ordered by the FAA to complete
the permitting process for BEH to become an FBO.



Case 1:15-cv-13647-RGS Document 259 Filed 11/19/21 Page 3 of 36

FAA cited the NAC for the second time in granting “Exclusive Rights” to FLN to the detriment of
BEH via leasing practices that essentially granted Exclusive Rights for FLN to provide aviation
services on the Norwood Airport. Knowing the email between Maguire and the FAA would
expose the fraud of their claims they concealed this material information from BEH and this Court.

0. Attorneys representing the NAC have knowingly made false statements of material
fact to the Court, BEH and our attorneys, assisted others in false statements and fraudulent acts,
while concealing materials facts, in violation of Rule 3:07 rules of professional conduct for
attorneys in Massachusetts.

10. They have not been truthful, affirmed statements by others knowing they are false,
made partially true but misleading statements and admissions, equivalent of affirmative false
statements. They knew and assisted the NAC and Town in fraudulent conduct. They have been
dishonest. Knowing they are required to disclose material facts to the Court, and BEH, they
instead, concealed and mislead the Court and BEH regarding material facts.’

11. On July 30,2019 BEH and the Town signed a settlement agreement. The Town and
their attorneys knew statements made to induce me to agree with the settlement were lies. As
outlined in this affidavit Town attorneys lied on July 30, 2019 to induce my signature. The Town
has not met its obligations under the Settlement Agreement.

OUTLINE

In SECTION 1 of this Affidavit, I outline the fraud of the July 30, 2019 Settlement
Agreement including Rule 3.07 violations. I include a recap of the June 28, 2019 evidentiary
hearing held in this Court to show the fraud and lies of that hearing also exposed by the July 21
Discovery.

In SECTION 2, I outline the fraud and lies of the November 6, 2020 Opposition filed by
the Defendants in response to BEH’s Motion to Enforce, including Rule 3.07 violations.

In SECTION 3, I outline the fact I do not have the space promised under the settlement
agreement.

In SECTION 4, 1 address the fraud perpetrated before and after the July 30, 2019
settlement agreement. Attorneys Makarious, Mackey and Elder have attempted to redefine the
term “non-exclusive” as it is used and applied on airports in accordance with federal and state law.

3Attorneys in Massachusetts are bound by Supreme Judicial Court Rule 3:07, Rules of Professional Conduct, which
in part states: “It is professional misconduct for a lawyer to engage in conduct involving dishonesty, fraud, deceit or
misrepresentation.” Rule 8.4. Substantive law may require a lawyer to disclose certain information to avoid being
deemed as having assisted the client’s crime or fraud. Rule 4.1, Comment 3. “A lawyer is required to be truthful
when dealing with others on a client’s behalf. A misrepresentation can occur if the lawyer incorporates or affirms a
statement of another person that the lawyer knows is false. Misrepresentations can also occur by partially true but
misleading statements or omissions that are the equivalent of affirmative false statements.” Rule 4.1, Comment 1.
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While attempting this they have lied to this Court and BEH while violating the Rules of
Professional Conduct (Rule 3.07)

In SECTION 5, I detail the fraud and lies regarding the Lot B & H License on the West
ramp perpetrated by Town attorneys including Rule 3.07 violations.

In SECTION 6, I detail the fraud and lies regarding any easement on the West ramp
perpetrated by Town attorneys including Rule 3.07 violations.

In SECTION 7, I detail the violations of the Settlement Agreement’s communications
protocol, Paragraph 6, Public documents, Paragraph 7 and the handwritten clause requiring
disclosure of documents on Page 6 of the Settlement Agreement, including Rule 3.07 violations.

In SECTION 8, I detail the violations of the Corrective Action Plan (“CAP”).

In SECTION 9, I detail violation of Paragraphs 5 and 6 of the agreement regarding the
oversight clause.

In SECTION 10, I detail the violations regarding the TOFA

SECTION 1 - FACTS REGARDING THE JULY 30,2019 COURT HEARING AND
SETTLEMENT

12. On July 30, 2019 in this Court, Attorneys Simms and Davis told the Court and
BEH, “The Board of Selectmen met in Executive Session yesterday and have basically approved
all of those three items in favor of Boston Executive Helicopters. So, I have revised the settlement
agreement and release so that there no longer is an easement on the West Ramp. This is one item
Mr. Fee identified.” [ECF No. 224, p. 3]. The July 2021 Discovery exposes the lies and fraud of
this statement. Davis and Simms (North was present in this Court) knew although the BOS had
voted to remove any easement on the West ramp, the NAC had voted an easement on the West
Ramp for FLN on February 17, 2017. FLN had been in constant contact with North, Davis and
Simms regarding encumbrances on the ramps under the settlement agreement. Davis, Simms and
North chose to knowingly lie to BEH and this Court.

13. The letters Hartzell sent to Attorney North on December 23, 2018 and February 7,
2019 show Davis, North and Simms knew on July 30, 2019 they were lying. The letter of August
2, 2019, also concealed from BEH, reaffirms the lies and Rule 3.07 violations by Davis, Simms
and North. Just 3 days after they agreed to a settlement, Davis, Simms and North were violating
the agreement:

a) North had been meeting with FLN since December 21, 2017 regarding the easement
vote of February 15, 2017 by the NAC and encumbrances on the West and DC-3 ramps
which would render these ramps useless for BEH FBO operations. In furtherance of
this process FLN sent easement engineering to North, Davis and Simms on February
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b)

)

h)

7, 2019 [Bates No. 44] which showed the easement for FLN would traverse the West
AND DC-3 ramps. Davis, Simms and North knew this on July 30, 2019.

Davis, Simms and North knew Ryan and Maguire were concealing numerous
Engineering diagrams in concert with FLN to keep them from public records request
from me. North was also in possession of FLN Engineering diagrams she was
concealing, several of which showed FLN could access their fuel farm without going
on the West ramp. They had been subject to numerous public records requests. [Bates
No. 45 - “FlightLevel wanted as little of its engineering work product as possible to be
subject to Public Records requests by its litigation adversary. This too was discussed
with Mark Ryan and Russ Maguire at the time, who agreed . .. .”].

FlightLevel had an engineered “fueling Plan,” “which has been repeatedly shown to
and reviewed by Russ Maguire and Mark Ryan, and which has also been withheld from
the public record, with the understanding of Airport administration, due to the
pendency of the litigation commenced by BEH against FlightLevel.” [Bates No. 45].

“Drawings memorializing a number of truck fueling routes were shown at the time to
Russ Maguire and Mark Ryan in person, but were withheld from the public record . . .
” [Bates No. 45].

FLN told North, Davis and Simms any lease of the ramps to BEH without a “buffer”
for FLN would be unacceptable to FLN and result in litigation against BEH. [Bates No.
45]. This is exactly what happened post-settlement.

FLN made clear to North, Davis and Simms there were no circumstances where even
an easement on the West ramp would result in quiet title for FLN. [Bates No. 42].

In furtherance of their easement FLN had sent North, Davis and Simms engineering
plans on February 7, 2019 which showed the easement traversing the West AND DC-
3 ramps. [Bates No. 44].

Maguire and Ryan were assisting FLN in concealing “fueling plan(s)” from the public
record so BEH would not see them. [Bates No. 45].

FLN had told North, Davis and Simms of their needs regarding the West and DC-3
ramps. FLN had sent plans and engineering of easements and encumbrances which

were concealed from BEH although requested by BEH and our attorneys. [Bates No.
44].

FLN told North, Davis and Simms any CAP would be wrong unless it included FLN.
FLN should have a seat at the table with the FAA. FLN was essentially demanding
things in the BEH-NAC settlement. [Bates No. 46-47].
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)

k)

D

FLN told North, Davis and Simms the NAC can’t settle with BEH and ignore FLN
rights. They would not stand idly by, any settlement with BEH would result in
litigation. [Bates No. 44].

North and Maguire were concealing Norwood Engineering plans which showed FLN
could access their fuel farm without traversing the West ramp. [See e.g., Bates No.
16]. I had submitted PRRs for these plans or similar documents which were being
concealed by North, Davis, and Simms in violation of Rule 3.07 and state public
records law.

Fueling plans showing encumbrances on the West ramp requested by Fee under PRR
were being concealed with the knowledge of Davis, Simms and North.

Davis, Simms and North had lied to Fee when he asked existing or planned
encumbrances that would impact operations on the West ramp.

m) In answering a Public Records Request, Attorney North said there was no easement or

p)

Q)

t)

encumbrances in favor of FlightLevel on the West Ramp. [Doc. 200, 932, 200-7, and
200-8]. North lied to me when she said there were no encumbrances on the West ramp.

Maguire was lying to me and concealing FLN fuel plans which showed encumbrances
on the West ramp. North, Davis and Simms knew this.

North and Hartzell were in constant communication regarding BEH and any settlement
agreement.

North lied to me regarding my OML and PRR for the secret meetings on airport
operations between FLN and the NAC.

Ryan had lied under oath when he denied he knew about the West ramp License he
transferred to FLN. North, Davis and Simms knew this.

When Davis met with Fee and I on December 6, 2018 he knew the NAC had voted an
easement for FLN on February 15, 2017 and North had been meeting with FLN since
December 21, 2017 regarding West ramp encumbrances. He concealed these material
facts.

Davis said he was familiar with FLN fueling practices when he was not. [ECF 234,

032].

Davis concealed the NAC February 15, 2017 vote for an easement on the West ramp
from BEH throughout the period of December 6, 2018 until July 30, 2019 knowing
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North had been meeting with FLN since December 21, 2017 about this event. His
affidavits of January 22, 2019 and April 8, 2019 show he knowingly concealed the facts
in letters and communication from FLN that would render the ramps useless for FBO
operations by BEH and result in years of litigation and conflict on the airport.

u) Davis removed language regarding the West ramp License from a draft settlement
agreement knowing Ryan and Shaughnessy had transferred this but not recorded this
transfer. [ECF No. 199].

v) Hartzell had notified North, Davis and Simms on December 14, 2018 of encumbrances
FLN was claiming on the West and DC-3 ramps which they concealed from BEH.
[Bates Nos. 43].

w) Ryan was lying when he completed an engineering plan on December 14, 2018
showing the proposed easement on the West ramp for FLN. North, Davis, Simms and
Ryan knew of the License and numerous encumbrances claimed by FLN on the ramp
which they are concealing.

x) Mazzucco and Cooper had lied to me on December 18 and 19, 2018 when they had met
with me and acknowledged my concerns regarding encumbrances and usable space on
the West ramp. They knew as did North, Simms and Davis, that FLN had claimed
numerous encumbrances being concealed from BEH.

y) North, Davis and Simms lied to Fee when the produced the underground sewer
easement as the only encumbrance on the West ramp. [ECF No. 234, 9938-39].

z) FLN contacted North, Davis and Simms on December 14, 2018 regarding claimed
encumbrances on both ramps. [Bates No. 43]. They never disclosed these facts to BEH
or this Court.

aa) Mazzucco and Cooper submit affidavits on January 22, 2019 [ECF Nos. 191, 192]
whereby the detail meeting with me and my concern regarding collusion between Town
attorneys and the amount of usable space on the ramps being offered to BEH. The July
2021 discovery shows they knew FLN was working with North, Davis and Simms, and
they were concealing claimed rights and encumbrances I was asking about.

bb) North, Simms and Davis committed fraud after Fee asked them for copies of any
existing or proposed encumbrances or License that would impact operations on the
West Apron. Knowing of the License transfer and easement vote by the NAC and
numerous claimed encumbrances by FLN they concealed this from Fee.

14. On June 28, 2019, an evidentiary hearing was held in this court regarding the
December 7, 2018 settlement. Present were Attorney Davis and Simms for the Town of Norwood.



Case 1:15-cv-13647-RGS Document 259 Filed 11/19/21 Page 8 of 36

North was in the Court along with Town Manager Tony Mazzucco and Airport Manager Francis
Maguire.

15. Based on the discovery on July 16, 2021 by FLN, Town attorneys Simms, Davis
and North knew they were concealing material facts from the December 5, 2017 email, December
14, 2018 contact with FLN, December 23, 2018 email from FLN and the February 7, 2019 letter
from FLN. These emails and letters contained facts which would prevent any lease of the West
and DC-3 ramps to BEH for FBO operations and expose the deceit by Town attorneys and others.
As set forth above and in the attached,

e Simms, Davis and North all knew that FLN claimed rights to the West and DC-3 ramps
and any lease without specific access rights for FLN on each ramp would result in
litigation by FLN which is exactly what happened on August 26, 2019.

e Simms, Davis and North knew that FLN claimed rights were being concealed from BEH.
FLN had been meeting with North and others since December 21, 2017. They knew FLN
engineering plans of the West and DC-3 ramps were being intentionally concealed from
BEH with the approval and assistance of Maguire and Ryan.

e [testified “I would never agree to any type of easement that would allow my competitor
at their beck and call to go over my property. It was such a small piece of property to
begin with, that it would-nobody would agree to that.” Simms, Davis and North knew
the NAC had voted an easement on the West ramp for FLN and had sent plans to North
showing the easement. All of this was concealed from BEH.

e [ testified “You Park airplanes on there. Your fueling airplanes. And if at any point they
called (FLN) and said “Well, we need to go over the West Ramp,” I’d have to move the
aircraft. And I didn’t have sufficient space to move the aircraft. And you just can’t start
moving aircraft around. It’s very disruptive. You just can’t allow people to go on and off
your easement. It would have made that property useless.” The property we were
discussing was the West apron. Simms, Davis and North knew this was exactly what
would happen when they concealed the FLN emails, letters and meetings.

e Simms claimed any easement on the West Apron for FLN was “de minimis,” however
he never disclosed North had been communicating with FLN regarding the easement and
FLN had been contacting Davis, Simms and North about the easement and numerous
encumbrances all concealed from BEH.

e [ testified about attending actual meetings with the FAA under the CAP. Simms agreed
the Town would let BEH attend meetings with the FAA regarding the CAP.

e BEH would need ramp space to park and service aircraft, FLN did not have any easement
or encumbrances on the West Ramp. Simms, Davis and North knew the NAC had voted
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on an easement after which North had met with FLN, meetings which had been concealed
from BEH. FLN went further notifying North, Simms and Davis of the unrecorded
License on the West ramp and numerous other encumbrances on the West ramp that
would render the ramps useless for FBO operations or hangar construction by BEH.

e [ would never agree to any settlement which contained an easement or access rights on
the West Ramp, allowing FLN to go over BEH leased property, or if I had been aware of
FLN’s claimed rights and threatened litigation if the settlement was consummated.

e [ had witnessed the collusion between FLN and the NAC, including the Joint Defense
Agreement between them against BEH.

e [ testified Davis had never provided any documents establishing that FLN had rights to
pass or repass over the West Ramp. Davis, Simms and North knew FLN had met with
North regarding the Easement and other encumbrances, FLN had notified them of
numerous encumbrances and rights they claimed on the West and DC-3 ramps, which
they concealed from BEH.

SECTION 2
FAILURE TO PRODUCE COMMUNICATIONS

16. On November 6, 2020, Mackey, Makarious and Elder told this Court they had
produced all communication due under the agreement. This was a lie.

a. Makarious completed an affidavit [ECF No. 243-1, 9422] saying he had checked
with “Town counsel,” Ryan and Maguire, and all communication with FLN had
been provided. This was a lie as the July 2021 Discovery shows. Not only did he
and the Town conceal communication due under the settlement, he was meeting
with FLN and discussed the concealed communication and facts on September 5,
2019. [Bates No. 254]. Mackey, Makarious and Elder go further claiming once
they learned of missing correspondence, they promptly forwarded it to BEH. “BEH
has not specified what other correspondence it believes exists” knowing they were
concealing explosive correspondence from FLN. [ECF 243, pp. 12-13].

b. The August 2, 2019 and August 20, 2020 letters from Hartzell to North were never
provided to BEH in violation of the agreement which Mackey, Makarious and Elder
knew. The August 2, 2019 letter included letters from December 23, 2018 and
February 7, 2019 exposing fraud that should have been produced to BEH.

c. Makarious himself had met with FLN on September 5, 2019 and Elder had just
received a letter from Hartzell on August 20, 2020 which they were concealing. It
is clear from the July 2021 discovery there are additional communications missing.
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d. Makarious lied to Loeffler on July 9, 2020 in response to my questions posed on
June 24, 2020. [Bates Nos. 97-98]. I asked if the Town had provided ALL
communication between FLN and the NAC, INCLUDING THEIR ATTORNEYS.
Makarious said it had which was not true. He did not dispute the requirements under
the settlement agreement acknowledging he provided communication between the
Town and FLN regarding lease negotiations between the attorneys.

e. Mackey, Makarious and Elder tell this Court Norwood made clear in negotiations
an easement would be needed on the West Ramp for FLN to access its fueling
facility, hence the term non-exclusive was included in the settlement agreement.
[ECF No. 243]. This is a lie. See Section 4, herein, regarding the term “non-
exclusive” which has nothing to do with encumbrances. Mackey, Makarious and
Elder refused to answer questions from BEH Attorney Loeffler and I regarding
the term “non-exclusive.” [Bates No. 98].

ENCUMBRANCES

17. The July 2021 Discovery includes an email from Burlingham to North and Maguire
on June 11, 2018 in which he includes 4 Norwood Engineering fuel plans dated February 14, 2017.
[Bates Nos. 13, 16, 17]. According to Hartzell in his December 23, 2018 [Bates No. 22] and
February 7, 2019 [Bates No. 44] letters to North, Ryan and Maguire agreed to conceal these from
BEH. Two engineering plans show FLN can access their fuel farm without traversing the West
ramp. [Bates Nos. 16, 17]. This shows the entire narrative from the February 15, 2017 NAC
meeting whereby they discuss an easement for FLN on the West ramp was simply another ploy to
deny BEH as mush space as possible to conduct FBO operations.

18. Had Ryan and Maguire followed the public records law and provided these plans
under my PRRs this entire fiasco regarding any easement or claimed access rights by FLN would
not have been. Had Moss not lied to the FAA on January 3, 2017 then the License could have
been addressed, either by giving BEH more space which was available or working out some type
of agreement.

a. Simms and Davis told this Court on July 30, 2019 there was no easement on the West
ramp. Mackey, Makarious and Elder now claim the NAC raised multiple times in
negotiations the West Apron lease would need be executed subject to an easement over
the corner of that lot for FLN to access it’s fueling facility. Consequently, the word
non-exclusive was included in the settlement, so they say.

b. Hartzell send a letter to North, Davis and Simms on August 2, 2019 which was
concealed from BEH although it should have been provided under the settlement
agreement. Hartzell says based on the hearing in front of this Court FLN would NOT
be granted an access easement. [Bates No. 52].
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c. The letter to Elder on August 20, 2020 from Hartzell confirmed Ryan told me there
was no easement so Mackey, Makarious and Elder decided this would not fit their lies
regarding an easement on the West Ramp. [Bates No. 92]. They simply concealed it
in violation of the agreement and Rule 3.07.

d. Isigned leases on December 14, 2020. [Bates Nos. 100, 114]. Nowhere does the term
“non-exclusive” appear in the leases.

e. According to FLN in their suit on August 26, 2019 (discussed below) they had meet
with “Town’s representatives” on August 15, 2019 (Makarious said the meeting was
on August 14, 2019 and with North, Davis, Mazzucco, Maguire and Ryan). At the
meeting the Town confirmed there was NO easement or License for FLN on the West
or DC-3 ramps.

f. Inresponse to my request for a lease plan showing any encumbrances North and Ryan
sent lease plans of the West and DC-3 ramps to me on August 16, 2019. There was no
easement or License shown by the plans completed by Ryan, the NAC Chairman and
Town Engineer. [ECF No. 234, p. 25].

g. Makarious told the FAA on August 20, 2020 “there are no encumbrances that would
prevent BEH from operating an FBO in and around the West Apron and DC-3 ramp.”
Based on the July 2021 Discovery he knew this was a lie.

h. On March 18, 2021 Makarious told me I was in default of my West ramp lease for
“parking vehicles in a manner that prevents access across the West Apron.” Parking
of vehicles and equipment is specifically allowed under my West ramp lease yet he was
now prohibiting my FBO operations on the West ramp. I had parked BEH vehicles on
the West Apron, on the area I lease, which is specifically allowed under the lease.
Makarious was now indicating that the area where FLN does not have any easement or
rights is unusable for BEH FBO operations, and that apparently FLN can tell me
whenever they please to move my FBO operations off the West Apron area I lease. The
exact situation I testified was the reason any encumbrance would render the ramp
useless for FBO operations. On March 23, 2021, I asked Makarious him a series of
questions regarding his claim I was in default of the lease for parking vehicles on our
leased area. He refused to answer these questions.

i.  Mackey, Makarious and Elder told Norfolk Superior Court on June 1, 2020 FLN had
made clear any easement was “yet to be negotiated or recorded.”

j. Although Davis and Simms told this Court on July 30, 2019 there was no easement on
the West ramp, NAC Commissioner Sheehan stated at the March 17,2021 NAC public
meeting “three years ago we approved the FlightLevel fueling easement. It was
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approved by unanimous vote.” This is one of many examples showing the fraud by the
defendants and their attorneys.

k. North conducted a title exam on April 29, 2020 which did not contain any easement,
License or encumbrance for FLN. The only easement was an underground sewer
easement. Mackey, Makarious and Elder now claimed I knew of an easement when
North herself showed no easement. North was concealing material facts she Davis,
Simms, Mackey, Makarious and Elder knew about. She had met with FLN since
December 21, 2017 regarding encumbrances. North, Davis and Simms had received a
letter from Hartzell on December 23, 2018 they was concealing. North, Davis and
Simms had been contacted by Hartzell on December 14, 2018 regarding encumbrances
she was concealing. Hartzell had sent North, Davis and Simms a letter on February 7,
2019 she was concealing. She had received numerous Norwood Engineering plans of
encumbrances on June 11,2018 from FLN she was concealing with Ryan and Maguire.

l.  On August 19, 2020 Makarious told the FAA “there are no encumbrances that would
prevent BEH from operating an FBO in and around the West Apron and DC-3 Ramp
areas” This was a lie. He was concealing numerous claimed encumbrances FLN
claimed via the August 2, 2019 letter. He told me on February 19, 2021 I could set up
fueling operations and infrastructure on the West and DC-3 ramps then he told me on
March 18, 2021 I was in default of my lease for conducting FBO operations on our
West ramp lease by parking vehicles which was allowed according to the lease.

m. On January 11,2021 FLN owner Eichleay told me based on the ruling in this Court by
“Judge Sterns” this allowed FLN to utilize the West and DC-3 ramps leased to BEH.
Eichleay was ordering me to move aircraft and equipment used for FBO operations
from the West ramp. Makarious supported this by telling me on March 18, 2021 [ was
in default of my West ramp lease when I parked vehicles on the BEH leased area after
FLN ordered me to move them.

n. OnJanuary 13,2021 Isent a request to the NAC asking to place containers on my West
and DC-3 ramp leased areas for FBO operations. On April 28, 2021 the NAC denied
my request to place containers on my West ramp leased area for FBO operations.

e On June 3, 2021 Norfolk Superior Court Judge Kirpalani found that the
West and DC-3 ramp lease to BEH do not grant FLN any access rights
to these areas.

e Mackey, Makarious and Elder told this court “Without any supporting
evidence” BEH alleges that the NAC concealed the License agreement.
The July 21, 2019 discovery shows they knew of the License and other
encumbrances claimed by FLN which they continued to conceal. In
section 5 I detail the fraud concerning the License agreement.
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e Mackey, Makarious and Elder told this Court “although FlightLevel
claims it was “assigned” rights under the B and H License (on a portion
of the West ramp BEH now leased to BEH), that fact is in dispute in
front of Norfolk Superior Court because the License, which was given
by the NAC to Boston Metropolitan Airport, inc. is by its terms “non-
transferable” Ryan told me on December 21, 2020, after I signed the
leases that the West ramp was subject to a License when Mackey,
Makarious and Elder told this Court the License rights claimed by FLN
are in dispute.

e Mackey, Makarious and Elder continue their lies to this Court claiming
that even if the License was on the West ramp that would leave 86,500
square feet of West Apron available for BEH subject to only the TOFAs,
well in excess of the 72,000 SF promised under the agreement.

e The lease I signed for the West ramp on December 9, 2020 says the
“ground space” contains 73, 238 SF outside of the TOFA. There are
NO encumbrances noted in the lease. Ryan now claims after I signed
the lease and contrary to the lies by Mackey, Makarious and Elder, the
License is valid although he refuses to say who has what rights, even
when I asked.

e The License area impacts 6717 SF of the West apron. This leaves 66,521
SF of space on the West ramp with the License identified after I signed
the lease, well short of the 72,000 SF space promised in the agreement.

e The settlement promised 72,000 SF for FBO operations and hangar
construction on the West ramp. Any encumbrance would obviously
prevent ANY hangar construction. I could not move my hangar
whenever someone demanded.

e According to the March 11, 2020 Norwood Engineering lease plan:

West Apron area outside of the TOFA 73,238 SF
Lot B and H License - 6717 SF
TOFA expansion - 1125 SF
FLN easement - 8000 SF

Available space for BEH FBO operations 57,396 SF
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e FLN claims, with the full support of the NAC that the term
“nonexclusive” allows them to order BEH to move BEH FBO
operations of any ramp leased to BEH, whenever FLN wants.

TOFA

19. Makarious claimed in his affidavit that October 31, 2019 was the first notice that
the NAC or any Norwood party received that I had submitted a complete request to the FAA to
move the TOFA in accordance with the settlement agreement. This is a lie. Ryan told the FAA on
November 20, 2019 I had sent my letter on August 26, 2019.

20.  Makarious himself sent an email to BEH attorney Loeffler on October 30, 2019
asking to discuss the TOFA letter he claims did not exist prior to October 31, 2019.

21. On August 27, 2019 Ryan wrote me stating once I submitted my TOFA letter to the
FAA the NAC would send a letter of support. I submitted my TOFA letter the same day, August
27, 2019 to the FAA, with a copy to Ryan after meeting with the FAA for guidance. The letter
itself was dated August 26, 2019.

22. Ryan wrote the FAA on November 20, 2019, well after the NAC letter of support
was due, stating “this letter is in response to the letter/petition submitted to you by BEH dated
August 26, 2019”. Ryan goes on to say, “the NAC supports BEH’s letter/petition for TOFA/OFA
relief”, “If BEH’s petition is granted, the NAC is OBLIGATED to remove TOFA/OFA markings
on the gate 3 taxi-lane within sixty days.”

23. The Town claimed it was only committed to submit a letter of support whereby
Ryan himself told the FAA it was obligated to remove the TOFA. In another example of retaliation
toward BEH the NAC invented 4 options under the TMPU, one of which would “support” the
TOFA promise and remove the TOFA from gate 3. The NAC chose instead to expand the TOFA
on gate lane 3 to the benefit of FLN and the further detriment of BEH.

NON-EXCLUSIVE

24. The term non-exclusive has nothing to do with encumbrances as I outline in Section
4 of this affidavit. The ramps proposed for lease under the settlement agreement were improved
with federal funds whereby the NAC had certified they contained no encumbrances.

25. On August 19, 2020 Makarious told the FAA there were no encumbrances on or
around the West or DC-3 ramps that would prevent FBO operations by BEH. His subsequent
actions show this was a lie.

26. On January 13, 2021 I requested to place containers for FBO operations on the West
and DC-3 ramps which we lease.
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27. On February 19, 2021 Makarious told me I could set up fueling operations and
infrastructure on the DC-3 and West ramps we leased.

28. On April 28, 2021 the NAC denied my request to place containers for FBO
operations on the West ramp to protect FLN. Clearly BEH could never build a hangar as promised
in the settlement agreement when we can’t even place containers on the same area.

29. On May 7, 2021 FLN notified Makarious that in accordance with sub lease the
Town had concealed as is evident in the July 2021 Discovery, they were building a fueling system
on the DC-3 ramp leased to BEH.

30. On May 27, 2021 Makarious, Mackey and Elder told the federal appeals Court all
required correspondence had been produced to BEH. “BEH cannot identify a single document
subject to the communications provision that has not already been produced.” The July 2021
discovery shows they knew this was a lie. How could BEH identify documents they were
concealing such as the August 20, 2020 and August 2, 2019 letters which they had.

SECTION 3 - LEASED SPACE, PARAGRAPH 3 OF SETTLEMENT AGREEMENT

31. The July 30, 2019 Settlement Agreement, at Paragraph 3, states in part: “The
NAC shall enter into standard form, non-exclusive lease agreements with BEH for AIP Ramp
#3-25-0037-27(2006) consisting of approximately 72,000SF (the “West Apron”).” The West
ramp actually contains 105,000 SF of space. We do not have this space for FBO operations as
promised.

32. AIP Ramp #3-25-0037-26-(2005) consisting of approximately 15,295 SF. The DC-
3 ramp contains 78,000 SF of space. We do not have this space as promised. The lease offered
under the agreement did not “grant unrestricted access to the ramp space”, it allowed BEH to
conduct FBO operations, including long term tie down of aircraft on the West and DC-3 ramps.

33. Based on the letters and communication produced in the July 2021 Discovery, the
Town and their attorneys knew any lease of the West and DC-3 ramps to BEH would result in
years of further litigation from FLN and prevent BEH from operating an FBO on these ramps.
Town attorneys knew on July 30, 2019 they were lying to this Court and BEH, concealing fraud
and illegal actions. They also knew any lease would result in further litigation and years of
additional losses to BEH, including legal fees. This is exactly what has happened.

34. Mackey, Makarious and Elder told this Court that even if the License was on the
West Ramp, I would leave 86,500 square feet of West Apron available for BEH subject to only
the TOFAs, well in excess of the 72,000 SF promised under the agreement. This is a lie.

35. The lease I signed for the West ramp on December 9, 2020 says the “ground space”
contains 73, 238 SF outside of the TOFA. There are NO encumbrances noted in the lease language.
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Ryan now claims after I signed the lease and contrary to the lies by Mackey, Makarious and Elder,
the License is valid although he refuses to say who has what rights, even when I asked.

36. The License area impacts 6717 SF of the West apron outside the TOFA. This leaves
66,521 SF of space on the West ramp with the License identified after I signed the lease.

37.  The settlement promised 72,000 SF for FBO operations and hangar construction on
the West ramp. With any encumbrance I can’t build a hangar on the West ramp.

38.  According to the March 11, 2020 Norwood Engineering lease plan:

a. West Apron area outside of the TOFA 73,238 SF
Lot B and H License disclosed after lease signing -6717 SF
TOFA expansion contrary to the settlement - 1125 SF
FLN easement not depicted but enforced -8000 SF

Available space for BEH FBO operations 57,396 SF

39.  FLN plans on building a fueling facility on the DC-3 ramp I lease. FLN claims,
with the full support of the NAC that the term “nonexclusive” allows them to order BEH to move
BEH FBO operations of any ramp leased to BEH, whenever FLN wants.

40. I do not have the space promised in the settlement agreement to conduct FBO
operations. Davis, North and Simms knew when I signed the settlement on July 30, 2019 that I
would not have the promised space. Simms, Davis and North knew the ramps did not contain the
space promised due to encumbrances claimed by FLN which they were concealing. The July 2021
Discovery shows they were lying to BEH and this Court on July 30, 2019 regarding encumbrances
in violation of Rule 3.07.

41. In an attempt to begin FBO operations I signed leases for the West and DC-3 ramps
on December 14, 2020.

e The “ground space” description in the leases did not contain any encumbrances
or rights for anyone other than BEH.

e The leases did not contain the term “nonexclusive” not could they to comply
with FAA law and grant assurances.

e There were no restrictions on any aviation or FBO operation nor could there be
under FAA law and grant assurances.

42. After I signed the lease, Ryan began to place encumbrances and restrictions on
them.
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SECTION 4 - “NON-EXCLUSIVE”

43. On November 18, 2019 North sent the FAA a letter regarding the CAP. [Bates No.
255]. The FAA required the NAC “Discontinue leasing practice that provides Exclusive Rights to
a single FBO.” 1d. North tells the FAA to correct leasing practices that provide Exclusive Rights
to a single FBO, the leases will be NON-EXCLUSIVE. Id.

44, As the Court (Stearns, J.) acknowledged in Rectrix Aerodome Centers, Inc. v.
Barnstable Mun. Airport Comm'n, 632 F. Supp. 2d 120, 124 (D. Mass. 2009), the “Airport on
occasion submits applications to the FAA for grants to fund airport development, planning and
aviation-related projects.” Further, “among the pertinent grant guarantees are those relating to the
exercise of exclusive rights . . . .” Id.

45. Paragraph 3 of the Settlement Agreement states in part “The NAC shall enter into
standard form, non-exclusive lease agreements with BEH for AIP Ramp #3-25-0037-27(2006),
consisting of approximately 72,000SF (the “West Apron”), (The West Ramp contains 105.000 SF)
and AIP Ramp #3-25-0037-26(2005) consisting of approximately 15,295 SF (the “DC-3 Ramp”).
The DC-3 Ramp contains 78,000SF. The Airport Improvement Program (AIP) is administered
under federal law by the FAA to grant funding for airport improvement projects. Under the
program the airport agrees to Grant Assurances.

46.  On November 2, 2018 the NAC was found by the FAA to have violated the grant
assurances including Exclusive Rights toward BEH. The FAA found the NAC had violated grant
assurances on April 11, 2008 including Exclusive Rights. Hence the term non-exclusive is used in
the settlement to address exclusive rights violations by the NAC. Non-exclusive has nothing to do
with encumbrances or property rights as Mackey, Makarious and Elder know.

47. On November 6, 2020 Mackey, Makarious and Elder told this court the term non-
exclusive in the settlement means “not limited to only one person or organization or to one group
of people or organizations”. They further argue that FLN has claimed property rights of access
and should be included as a party to this case. Extensive communication with the FAA by the
NAC shows they misled the Court claiming non-exclusive pertains to property rights.

48. The July 2021 Discovery shows that the NAC and their attorneys lied regarding
encumbrances, they concealed communication due BEH under the settlement and violated
Massachusetts Public Records law. It also shows that if Mackey, Makarious and Elder had wanted
to include FLN in this case the Town could have complied with Rule 3.07, being truthful and
honest to BEH and our attorneys.

49. Mackey, Makarious and Elder assisted and actively concealed meetings and
communications with FLN after the July 30, 2019 settlement, in many cases violating Rule 3.07
to the detriment of BEH and the benefit of FLN.
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50. The Court should note that NAC attorney Moss testified there was a Joint Defense
Agreement between FLN and the NAC. FLN could have included BEH in the numerous letters,
emails and meetings conducted in secret with the NAC and their attorneys. The NAC and FLN
chose instead to conceal material facts from BEH and this Court through fraud, lies and deceit.

51. Pursuant to the terms of the executed West Apron and DC-3 leases, BEH has the
right to use the leased ramp space for its own FBO operations including, aircraft handling, fueling
of aircraft, aircraft tie-downs, and including but not limited to operations customarily associated
with an FBO. As an accessory use we may also park vehicles on the leased premises for personnel
and customers.

52. The term “non-exclusive” as used in the Settlement Agreement has nothing to do
with encumbrances, or unknown and concealed claimed rights — or that third parties would be
permitted unfettered access to traverse BEH’s leaseholds. The inclusion of that phrase was meant
to ensure that the leases would contain standard language prohibiting the granting of an “exclusive
right” under FAA grant assurances as it relates to competition at the airport, not property rights.

53. Since the Order, the Town and FlightLevel have used the Court’s Order to maintain
that the leases themselves are “non-exclusive,” granting FlightLevel unrestricted access to the
leaseholds to the detriment and planned use of ramps by BEH. The leases, however, do not contain
the term “non-exclusive” and show no encumbrances or permitted uses by anyone other than BEH.
Prior to the Town’s opposition to the Motion to Enforce, the Town never claimed “non-exclusive”
was used in the Settlement Agreement to “reflect FlightLevel’s interests to access other parts of
the airport.”

54. On or about March 16, 2021, in a litigation commenced by FlightLevel pending in
the Massachusetts Superior Court (Norfolk County), captioned Flightl.evel Norwood, LLC et al.
v. Town of Norwood, et al., Civil Action No. 1982CV01099, BEH filed a counterclaim against
FlightLevel asserting state law claims for trespass and seeking a declaration from the Superior
Court that FlightLevel has no rights under the Leases to use BEH’s leaseholds in connection with,
without limitation, the provisioning of FlightLevel’s fueling system, the lightering of fuel to and
from said fueling system, the operation of fuel transport vehicles or other vehicles, and the fueling
of aircraft of any kind. The counterclaim in that action was borne out of FlightLevel’s trespass
and continued insistence that it is free to traverse BEH’s new leaseholds.

55.  Inthat Superior Court case (No. 1982CV01099), FlightLevel has taken the position
and asserted that this Court in the Order made an affirmative determination that the Leases
themselves are “non-exclusive.” FlightLevel goes even further to suggest that this Court in the
Order has already determined that BEH has no right to exclude FlightLevel from the leaseholds
under the terms of the Leases. See FlightLevel’s Reply Memorandum from Case No.
1982CV01099 [Bates No. 128, p. 4].
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56. In another action commenced by FlightLevel pending in the Massachusetts
Superior Court (Norfolk County), captioned FlightLevel Norwood, LLC v. Boston Executive
Helicopters, LLC et al., Civil Action No. 1582CV01637, FlightLevel has similarly asserted in
seeking a preliminary injunction against BEH concerning the West Ramp that this Federal Court
“determined that the West Apron Lease and the DC-3 Lease provide non-exclusive rights to BEH

. .7 Notwithstanding that the Superior Court in that action recently ruled, in denying the
preliminary injunction, that “[n]either lease explicitly grants FlightLevel any access rights to these
areas,” see June 3, 2021 Superior Court Order [Bates No. 135, p. 4], FlightLevel has continued to
press that this Court’s November 20, 2020 Order necessarily determined that the Leases
themselves are non-exclusive and granted third parties, such as FlightLevel, access to BEH’s
leaseholds.

57.  The leases executed between the Town and BEH contain no language or any
indication that they are non-exclusive, in the sense that they or grant FlightLevel or any other third
party property rights to BEH’s leaseholds, rather, the leases, for the reasons discussed below and
under FAA guidance, contain standard “exclusive rights” language that ensures that any
commercial activities carried on pursuant to the leases shall be subject to competition from others
and the lessee shall not have exclusive access or monopolistic rights on or to the airport.

58. Attached hereto [Bates No. 143] is a true and correct copy of excerpts from the
FAA Airport Compliance Manual — Order 5190.6B,* which defines an “Exclusive Right” as “[a]
power, privilege, or other right excluding or debarring another from enjoying or exercising a like
power, privilege, or right. An exclusive right can be conferred either by express agreement, by the
imposition of unreasonable standards or requirements, or by any other means. Such a right
conferred on one or more parties, but excluding others from enjoying or exercising a similar right
or rights, would be an exclusive right.”

59. Bates No. 144 also provides, with respect to Rights Granted by Contract, “Airport
lease agreements usually reflect a grant of three basic rights or privileges: (1) The right for the
licensee or tenant to use the airfield and public airport facilities in common with others so
authorized; (2) The right to occupy as a tenant and to use certain designated premises exclusively;
and (3) The commercial privilege to offer goods and services to airport users.” See Page 12-1
(emphasis added).

60. Attached hereto [Bates Nos. 159-160], is a true and correct copy of an excerpt from
a book by the National Academies of Sciences, Engineering, and Medicine 2018: Airport Operator
Options  for  Delivery of FBO  Services, The National Academies Press,
https://doi.org/10.17226/25039, which provides that “[w]hen developing the lease, the airport
sponsor should include a non-exclusivity statement (FAA 2009). The lease should say that the
rights granted are nonexclusive and that the airport sponsor reserves the right to grant similar
privileges to another operator or other operators on the airport.” (emphasis added).

“https://www.faa.gov/airports/resources/publications/orders/compliance_5190 6/


https://doi.org/10.17226/25039
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61. Attached [Bates 161-162], is a true and correct copy of the FAA’s Advisory
Circular No. 150/5190-6, dated January 4, 2007, regarding Exclusive Rights at Federally-
Obligated Airports, which provides that “[i]t is FAA policy that the sponsor of a federally obligated
airport will not grant an exclusive right for the use of the airport to any person providing, or
intending to provide, aeronautical services or commodities to the public and will not, either directly
or indirectly, grant or permit any person, firm, or corporation, the exclusive right at the airport to
conduct aeronautical activities. The exclusive rights prohibition applies to both commercial
entities engaging in providing aeronautical services and individual aeronautical users of the airport.
The intent of the prohibition on exclusive rights is to promote fair competition at federally-
obligated, public use airports for the benefit of aeronautical users. . . The granting of an exclusive
right for the conduct of any aeronautical activity on a federally-obligated airport is generally
regarded as contrary to the requirements of the applicable Federal obligations, whether such
exclusive right results from an express agreement, from the imposition of unreasonable standards
or requirements or by any means. Existence of an exclusive right at an airport limits the usefulness
of the airport and deprives the public of the benefits that flow from competition.” (emphasis
added).

62. Attached hereto [Bates No. 163-166], is a true and correct copy of 2012 Article
from Aviation Pros, Exclusive Rights at Single FBO Airports, McKay, Allison.

63. The Town has a lengthy history of FAA “exclusive rights” violations toward
prospective new FBO operations. These exclusive rights violations show the NAC, through
Corrective Action Plans filed with the FAA, are well versed in leases containing “non-exclusive”
language, to correct “exclusive rights” violations cited by the FAA. The non-exclusive term in
airport operations is well known and defined by the FAA, and the NAC. This term has nothing to
do with encumbrances on AIP leased ramps, or the definition first used by the NAC in its
November 6, 2020 opposition.

64. On June 26, 2009, Town Counsel notified the Airport Manager, in accordance with
the lease of ramp space “any potential tenant would be told, “This is the lease form which we use,
the areas of negotiation so far as NAC is concerned are term and price.” This “Standard Lease
Form” includes the subordination language mandated by FAA, regarding Exclusive Rights, and
non-exclusive use under the Grant Assurances. In no way does this refer to encumbrances as the
NAC now tries to claim. [See Bates No. 260].

65.  The NAC/BEH leases [Bates No. 100] do contain the NAC’s standard provision
with regards to “exclusive” rights that was mandated by the FAA when the Airport was found to
have violated grant assurances in 2008. See Boston Air Charter v. Norwood Airport Commission,
Final Decision and Order, No. 16-07-03, 2008 WL 4186034 (Aug. 14, 2008) (“FAA policy
regarding the airport owner or sponsor’s responsibility for ensuring the availability of services on
reasonable terms and without unjust discrimination provides that third-party leases contain
language incorporating the [grant assurance] principles”). In that Determination, the FAA found
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that the NAC had violated several grant assurances, including violating “grant assurance 23,
Exclusive Rights, by entering into lease agreements that gave control of the only power source to
one tenant.” Id, at *1.

66. As set forth in Bates No. 167-170, which is a true and accurate copy of the NAC’s
May 16, 2008 Corrective Action Plan, the NAC proposed to address this 2008 violation by voting
to “formalize into future practice a shorter term leasing policy that will seek to prevent granting of
one party control over the majority of the ramps.” The NAC went on to say that the “short-term
leasing policy also includes the NAC’s intention to implement subordination agreement and non-
exclusivity clauses in all future leases.” (emphasis added). Finally, the NAC admitted that the
“non-exclusivity clause provides explicitly that any commercial activities carried on pursuant to
the lease shall be subject to competition from others and the lessee shall not have exclusive access
or monopolistic rights on or to the airport.”

67.  In other words, indicating in the Settlement Agreement that the leases would be
“standard form, non-exclusive” lease agreements meant that the leases would include a lease
provision prohibiting exclusive (i.e. monopolistic) rights on the Airport as a whole for each AIP
funded ramp that would thereafter be leased, and not any suggestion that the NAC could lease
ramp space without disclosing existing encumbrances or claimed property rights that would
prohibit or severely limit expected FBO operations, or allow unfettered third-party access to the
leaseholds without BEH.

68. This was further confirmed in a March 2015 response [Bates No. 178] from the
NAC to the FAA’s January 15, 2015, specific request [Bates No. 171] that the NAC identify the
“lease provision with the non-exclusive rights for each AIP funded ramp that is leased.” In
response, the NAC provided as an attachment the NAC’s “standard provision with regards to non-
exclusive rights,” and stated that “this language is included in all NAC leases following the [2008]
Part 16 compliance action plan submitted to the FAA.” [Bates No. 178]. The relevant portions
of that provision are substantially similar to the provisions in the Leases.

69. To my knowledge, most if not all of the leases at the Airport contain similar
“exclusive rights” language, including the lease to BEH’s Lot F, on which BEH has constructed
its hangar Attached hereto [Bates No. 186] is a true and correct copy of the Assignment,
Assumption and Amendment of Lease pertaining to BEH’s Lot F, which provides that the “Lease
(including the Assignment) shall be subordinate to the provisions of any existing or future
agreement entered into between the Prime Lessor and the United States of America for the purpose
of obtaining federal aid for the improvement and/or development of the Norwood Memorial
Airport (“Airport”); that nothing in the Lease (including the Assignment) shall be construed to
grant or authorize the granting of an exclusive right; that the facilities of the Airport have been
financed in larger part by grants from the Federal Aviation Administration (“FAA”) and/or the
[MassDOT], meaning that receipt of these grants is conditional upon compliance by the Prime
Lessor with certain assurances, and therefore, any term or condition of the Lease (including the
Assignment) which is found to be in conflict or inconsistent with any such federal and/or state
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grant assurance shall be subordinated to such federal and/or state grant assurance; and that the
Prime Lessor, in compliance with the FAA and/or the MassDOT grant assurances, may not and
does not give any lessee or sub-lessee assurances of exclusive access or monopolistic rights on or
to the Airport, and thus, any commercial activity authorized on the Demised Premises may be
subject to competition from others, on or off the Airport. The Prime Lessor has the right to require
an amendment of the Lease (including the Assignment) to comply with all existing and future FAA
and/or MassDOT-Aeronautics Division grant assurances.” (emphasis added).

70.  Notwithstanding the aforementioned language, neither Norwood nor anyone else
has ever suggested that BEH’s Lot F and hangar can be freely used or accessed by any third party
to store aircraft or come and go as they please — or that the lease was subject to undisclosed claimed
property rights of others — nor could they as such would deprive BEH of its possessory leasehold
interest.

71.  Norwood has never defined the term “non-exclusive” using a dictionary definition,
and its current interpretation is wholly contrary to its extensive communications with the FAA on
this issue, as noted above. Moreover, attached hereto [Bates No. 95] is a true and correct copy of
a May 10, 2019 email from Airport Manager Russ Maguire to Jorge Panteli, Compliance and Land
Use Specialist with the Federal Aviation Administration, wherein Maguire confirmed that the West
Apron (and the ABC Ramps) were to be “non-exclusive, thus open to all qualified/permitted fuel
providers.”

72. As stated by Maguire, “I did pass along to the Norwood Airport Commission
Chairman (Mark Ryan), and he’s in full agreement regarding both lots A,B,C and the West Apron-
namely, that both aprons are to be non-exclusive, this open to all qualified/permitted fuel providers.
This position, as mentioned, is supported by subordination language already crafted into our
leases.” [Bates No. 95]

73.  In its initial opposition to the Motion to Enforce, Norwood claimed that it “raised
multiple times in negotiations that the West Apron lease would need to be subject to an easement
over the corner of that lot for FlightLevel to access fueling facilities,” and that “[c]onsequently,
the word ‘non-exclusive’ was included in the Settlement Agreement to reflect FlightLevel’s
interests to access other parts of the Airport.” [ECF Doc. 243, p. 8]. However, as the Court is well
aware, the post-settlement inclusion of an easement in favor of FlightLevel by Norwood led to
substantial motion practice and hearings before this Court over the terms of the agreement, finally
culminating in an agreement by the Town on July 30, 2019, and as represented by Attorney Simms
to the Court, that he had “revised the Settlement Agreement and Release so that there no longer is
an easement on the West Ramp.” [ECF Doc. 224, p. 3].

74. On May 8, 2015, in response to a then pending FAA complaint, Chairman Mark
Ryan stated in part, “[w]hat is an exclusive rights violation is the denial by the airport sponsor to
afford other qualified parties the opportunity to be an on-airport aeronautical service provider.”
Ryan reiterated to the FAA, regarding Grant Assurance 23 (Exclusive Rights), that the airport
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commission had not granted an exclusive right to FlightLevel, the NAC has not created an
exclusive right for FBO services at the airport under grant assurance 23 (Exclusive Rights). Ryan
also noted FLN was concerned BEH was “encroaching on its leasehold, trespassing and
undermining its business.”

75. Moreover, the Town’s position is further belied by its prior applications to the FAA
to receive federal funding. On June 22, 2006, the NAC applied to the FAA for federal funding to
rehabilitate the West Apron (AIP 3-25-0037-27 (2006)). [Bates No. 195]. On June 28, 2005, the
NAC applied to the FAA for federal funding to rehabilitate the DC-3 Apron (AIP 3-25-0037-26
(2005)). The Town and the NAC certified the following to the FAA for both ramps: The sponsor
conducted a title examination by a qualified attorney or title company.

a) There are no proposed or existing encumbrances or adverse
interests of any kind or nature including easements, etc.

b) There are no effective or proposed leases, use agreements or
other legal instruments effecting the West Apron.

c) The Town’s lawyer, Michael Lehane of MHTL, certified he had
reviewed the applications acting as attorney for the NAC.

[Bates No. 204].

76. On August 6, 2019 I requested a lease plan for the ramps, showing any
encumbrances for each area. Ryan, the Town Engineer and NAC Chairman, sent a lease plan
which did not show any encumbrances. In fact, the lease plan for the West Apron completed by
Ryan showed 72,000 SF “Outside of TOFA.” Ryan did not show the license he had transferred to
FlightLevel, and the numerous claimed encumbrances or property rights, including the claimed
“easement” on the West Apron (claimed by the Town on November 6, 2020), which the Board of
Selectmen voted to remove from the settlement on July 29, 2019, to entice BEH to settle this
lawsuit.

77. Ryan also provided the West Apron-DC-3 apron hangar study with plans, the West
Apron record construction plan, the DC-3 lease plan, The DC-3 Ramp construction plan and the
West Apron lease plan, which did not show any encumbrances, license or easement, consistent
with Attorney North’s public records response that there were no encumbrances on the West
Apron.

78. On August 27, 2019 I send Ryan, North and Mazzucco a letter referencing the CAP
from the BAC FAA part 16 decision and promises. I include the October 23, 2008 letter to FAA
from RYAN regarding leases and corrections of the EXCLUSIVE RIGHTS violations. Ryan tells
the FAA the NAC will use the standard for Norwood Memorial Airport ground lease form, short
term.

79.  On September 13, 2019 North told me leases must comply with FAA and DOT
rules, regulations, guidance and grant assurances. On November 18, 2019 North sent the FAA a
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letter regarding the CAP. The FAA required the NAC “Discontinue leasing practice that provides
Exclusive Rights to a single FBO.” North tells the FAA to correct leasing practices that provide
Exclusive Rights to a single FBO the leases will be NON-EXCLUSIVE.

80. BEH sent the 2008-2009 CAP lease the NAC presented to FAA, which was my
August 27, 2019 letter to Ryan. The NAC accepted this input from BEH and the lease complies
with these terms and conditions

SECTION 5 - THE LOT B&H LICENSE

81. Facts regarding the West Ramp License Ryan and the NAC had transferred but not
recorded on December 17, 2007, including the fraud and lies by the Town and their attorneys in
concealing this License on the West ramp. The July 21 discovery shows attorneys and others lied
pre and post settlement about the License and encumbrances.

82.  In the November 6, 2020 Opposition, Mackey, Makarious and Elder motion they
state; “BEH alleges, without any supporting evidence, that Norwood purposefully concealed
information from BEH that undermines the agreement” “although FlightLevel claims it was
“assigned” rights under the B and H License (on a portion of the West ramp BEH now leased to
BEH), that fact is in dispute in front of Norfolk Superior Court because the License, which was
given by the NAC to Boston Metropolitan Airport, inc. is by its terms “non-transferable.” Ryan
told me on December 21, 2020, after I signed the leases that the West ramp was subject to a License
when Mackey, Makarious and Elder told this Court the License rights claimed by FLN are in
dispute and acknowledge it was not transferable.

&3. On January 24, 1996 the Town of Norwood, by the Norwood Airport Commission
entered into a License agreement for a portion of the “West ramp” between Eastern Air Center,
Boston Metropolitan Airport and the NAC. This License specified “it shall not be transferable”

84. As noted above, on June 22, 2006 the NAC certified to the FAA “based on a title
examination by a qualified attorney or title company” there were no encumbrances or adverse
interests on the West ramp AIP application. This was not true.

85. On December 17, 2007 The NAC, including Ryan and Shaughnessy, transferred
the 1996 License on the West ramp to FLN contrary to the restrictions in the License. Ryan did
not record this transfer.

86.  On January 3. 2017 Moss told the FAA there was no License on the West ramp
knowing this was not true.

87. On December 21, 2017 North had met with FLN and knew the License was
transferred by Ryan and the NAC but not recorded. She concealed this from BEH. North knew of
the easement vote by the NAC on February 15, 2017 however she concealed these facts from Fee
and BEH.
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88. On June 5, 2018 North told me in response to a PRR there were no encumbrances
on the West ramp knowing this was not true. North had met with FLN on December 21, 2017
regarding encumbrances including the easement vote by the NAC on February 15, 2017 which she
concealed from BEH and this court.

89.  On July 18, 2018 Ryan testified at his deposition he had no idea about the West
ramp License, concealing the fact he had transferred the License on December 17, 2007 although
not recording the transfer. Ryan completed a lease plan on December 14, 2018 which did not show
a License. Ryan completed a lease plan on August 16, 2019 which did not show a License. Ryan
is the NAC Chairman AND Town Engineer.

90. On December 11, 2018 Fee asked attorney Davis and Simms “exactly what FL’s
rights are on the West Ramp” They concealed the fact the West ramp License had been transferred
by Ryan and the NAC on December 17, 2007 and North had met with FLN on December 21, 2017
regarding West ramp encumbrances and the proposed easement on the West ramp for FLN voted
on February 15, 2017.

91. On December 12, 2018 (This email was provided on May 15, 2020 by Makarious)
attorney Davis sent North a copy of the 1996 West ramp License forwarded by Fee telling North
“Apparently the West Ramp is subject to a sewer easement, but nothing that allows fuel tankers to
cross. I wonder if there’s another way for FlightLevel to fuel its fueling facility without crossing
the West Ramp”.

92. On December 14, 2018 Hartzell notifies North, Davis and Simms of their
encumbrances on the West AND DC-3 ramps, to include the License and easement vote.
Throughout the pendency of this litigation North, Davis and Simms never disclose the contact with
FLN, the easement vote or the status of the License.

93. On December 14, 2018 Ryan prepared an engineering plan as the Town Engineer
of the “proposed easement on the West ramp” Ryan did not show the License on the West ramp
he had transferred on December 15, 2007 to FLN nor disclose the NAC vote and meetings between
North and FLN beginning on December 21, 2017.

94.  On December 17, 2018 Fee asked attorney Davis and Simms “Is it possible to send
me a copy of the sewer easement as (and) whatever other encumbrances exist on the West Ramp?”’
Davis, Simms and North knew of the License transfer and easement vote however they concealed
this from BEH and this court. Simms, NAC attorney Davis and North respond with the engineering
plan done by Ryan on December 14, 2018. Simms, Davis and North know the plan is not correct
or complete leaving out the License transferred to FLN by Ryan on December 17, 2007 and the
numerous encumbrances claimed by FLN on December 14, 2018 which they conceal from BEH
and this court.
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95. On December 17, 2018 Fee asks Simms for a copy of the Sewer easement and
whatever other encumbrances exist on the West ramp” Hartzell had contacted Davis, Simms and
North as of December 14, 2018 regarding encumbrances. Simms choses to conceal this
information from Fee in violation of Rule 3.07. The July 21 discovery shows North had been
meeting with FLN since December 21, 2017 regarding encumbrances.

96.  On December 18 and 19, 2018 I meet with Mazzucco and Cooper who
acknowledge my concerns regarding collusion by North with FLN and

97.  On December 20, 2018 Fee sends NAC attorney Davis and Simms copies of
numerous NAC studies and plans asking, “it would be helpful to have a comprehensive
understanding of all existing and PROPOSED encumbrances on the West Ramp” If North has a
title exam we would appreciate a seeing this. Fee continues asking for any proposed terms of the
proposed easement plan completed by Ryan on December 14, 2018. Knowing of the License
transfer and meeting with FLN regarding the West ramp easement, NAC attorney Davis, Simms
and North conceal this information from BEH and this court.

98. On December 20, 2018, Fee asks NAC attorney Davis and Simms if the 1996
License on the West ramp is still in force. NAC attorney Davis responds stating he will get
Norwood Engineering to start a survey regarding the potential hangar construction promised BEH
under the agreement, he will “follow up with Karis (North) regarding her research on existing and
PROPOSED encumbrances on the West Apron” and the language of the “proposed” easement
“AND THE STATUS OF THE LICENSE AGREEMENT’. He will follow up with Simms
regarding the sewer easement. Despite being contacted by Hartzell on December 14, 2018
regarding all these encumbrances, knowing the License had been transferred to FLN by Ryan and
the NAC, and North had met with FLN on December 21, 2017 regarding the West ramp easement,
they conceal all these material facts from BEH and this court.

99.  Davis calls fee and asks if I would stop all my public records requests so he can
keep North focused on “what we need squared away on the West Apron” Davis, Simms and North
all know of the numerous encumbrances on the West and DC-3 ramps they are concealing from
BEH, including the License.

100. On December 21, 2018 North and NAC attorney Davis sent Fee a copy of the
underground sewer easement only. North, NAC attorney Davis and Simms conceal the License,
easement vote and numerous other encumbrances FLN has conveyed to them as of December 14,
2018. North had met with FLN on December 21, 2017 and knew about the numerous
encumbrances they all concealed from BEH and this court. Incredible deceit and Rule 3.07
violation.

101.  On December 23, 2018 NAC attorney Hartzell sends North a detailed email with
“7 stamped engineered, auto-turn depictions of the fuel provisioning routes utilized by FLA and
its predecessors continuously for the past 30 years.
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102. The Town attorneys chose to conceal this material information from BEH and this
court knowing it would expose years of fraud and render the West and DC-3 ramps useless for
FBO operations. Facts from this letter concealed from BEH include:

e 7 additional Norwood Engineering fueling plans from February 14, 2017 which
show routes over the West ramp FLN claims are necessary for their fuel
operations.

e Claims by FLN that any lease to BEH of the West ramp lots they claim rights for
will result in conflict and “further litigation”

e Ryan and Maguire agreed to conceal Norwood Engineering plans to prevent BEH
from obtaining these plans and information.

e FLN claimed rights to the DC-3 ramp .

e FLN made clear they claimed rights to the West Ramp License, Lot H (portions
of the West ramp) and the DC-3 ramp. Any leases to BEH will result in
“virtually” guaranteed ongoing litigation.

e The Town must retain a strip between the License on the West ramp and any
portion of the West and DC-3 ramps.

¢ Any leases to BEH need to ensure quiet title for FLN and their claimed rights on
the DC-3 and West ramps.

103. Knowing this information would prevent any lease to BEH of the West and DC-3
ramps for FBO operations and result in future costly litigation to BEH, the Town attorneys chose
to lie and conceal this from BEH and the Court.

104. On April 5, 2019 Fee asks North for “copies of any currently existing or planned
encumbrances or License that would impact operations on the West Apron (Lot A, B, G)

105.  On April 10, 2019 North responded to Fee regarding his request on April 5, 2019,
stating that “I am working on your request and will get back to you with any issues or questions”
North, NAC attorney Davis and Simms knew of the numerous encumbrances on the West and DC-
3 ramps claimed by FLN, via the North-FLN meeting on December 21, 2017, the FLN contact on
December 14, 2018 and the detailed letter and engineering sent to North on December 23, 2018
which they chose to conceal from BEH and this court, knowing any lease to BEH for the West or
DC-3 ramps would result in future costly litigation to BEH and lost income from delays which is
exactly what happened and continues to this day.

106.  On June 24, 2020 I ask the NAC and all attorneys who have appeared in this case
if the lease plan presented by Makarious shows “all existing, planned, proposed and claimed
encumbrances on the West and DC-3 ramps. If no, please identify any planned, proposed, existing,
acknowledged or other encumbrances on this space”
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107. Makarious responds on July 9, 2020 “The Town cannot provide BEH legal advice.
We have shared all of the title information we obtained at the Town’s expense with you for your
review.”

108. On November 6, 2020 Mackey, Makarious and Elder told this Court “although
FlightLevel claims it was “assigned” rights under the B and H License (on a portion of the West
ramp BEH now leased to BEH), that fact is in dispute in front of Norfolk Superior Court because
the License, which was given by the NAC to Boston Metropolitan Airport, inc. is by its terms
“non-transferable”

109. Contrary to the statements on November 6, 2020, on December 21, 2020 AFTER
I had signed the West ramp lease Ryan sent a letter now claiming there was a License on the West
ramp, “agreed to by the NAC on January 24, 1996.” Ryan refused to identify the license or exactly
what “benefits” the licensee held. The West Ramp lease I signed did not contain any language
regarding any encumbrances or License. This is the first time Ryan or the NAC acknowledged
ANY encumbrance on the West ramp however he still refused to define who had what rights.

SECTION 6 - FACTS REGARDING THE EASEMENT/ACCESS RIGHTS

110.  Intheir November 6, 2020 Opposition, Mackey, Makarious and Elder tell this Court
Norwood made clear in negotiations an easement would be needed on the West Ramp for FLN to
access its fueling facility, hence the term non-exclusive was included in the settlement agreement.
This is a lie. There is no easement shown anywhere that allows FLN any rights on the West ramp.

111.  Judge Kirpalani of Norfolk Superior Court ruled on June 3, 2021 that “[n]either
lease explicitly grants FlightLevel any access rights to these areas.” [Bates No. 135, p. 4],

112. Makarious told the FAA “there are no encumbrances that would prevent BEH from
operating an FBO in and around the West Apron and DC-3 ramp areas on August 19, 2020.
Makarious then told me on 16, 2021 I was in default of my lease for parking vehicles on my West
ramp lease.

113.  Town Manager Tony Mazzucco met with me on December 18,19, 2018 regarding
settlement. Mazzucco confirmed via his affidavit on January 22, 2019 that I was concerned about
any “easement, rights of way or other restrictions might somehow hinder or otherwise hamper
BEH’s ability to conduct FBO operations at Norwood Memorial Airport.” I was concerned about
a Joint Defense Agreement between the NAC and FLN against BEH as Moss had disclosed in his
affidavit. Mazzucco offered to retain an engineer at Town expense to examine any easement, rights
of way or other restrictions that might affect the amount of usable leasehold space, including the
future construction of hangars by BEH.

114.  The July 2021 Discovery shows Mazzucco, North, Davis and Simms knew of the
numerous claimed encumbrances from FLN and Hartzell yet they were concealing this from me.
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115. According to Makarious, Hartzell had reiterated FLN’s claims on December 14,
2018 which included lease hold Interest lot G and portions of Lot H, Rights of access associated
with Lot G and Lot H, Installation of a delivery system for fuel from Lot H to the DC-3 ramp,
License agreement for access over lot B and H for FLN fuel delivery, 11,500 SF on lot H, Rights
to install, maintain, a fuel terminal and dispensing system on the DC-3 ramp, Underground piping
from fuel tanks across lot H, Rights under the tank farm sub lease, Lot G sub lease with Lot H
leased area, Rights on the DC-3 ramp and Lot H, Rights to pave and use as a taxi way 30' wide on
Lot B, Lot G right to pave and use as a taxi way 30' wide on lot B, westerly boundary of Lot B,
Lot G plus portions of lot H, Lot G including Lot H leased area, easement over portions of lot H
for FLN fuel vehicles and delivery, non-exclusive easement or license or other access rights over
lot H.

116. Throughout this entire case Mazzucco never told me about the FLN claims he knew
would embroil me in costly litigation and delay BEH’s plans for many more years.

117. Mazzucco was present at the June 28, 2019 evidentiary hearing and the July 30,
2019 hearing in this Court. He heard me testify on June 28, 2019 that any encumbrance would
prevent FBO operations yet he concealed know or claimed encumbrances by FLN. He knew Ryan
and Maguire were concealing engineering plans from my public records requests as is detailed in
the July 21 discovery.

118. Mazzucco signed the July 30, 2019 agreement knowing it was based on fraud. It
would result in years of cost and conflict with the Town, NAC and FLN.

119. Mazzucco knew on August 2, 2019, via the Hartzell to North letter, of the fraud.
He met with FLN on August 14, 2018 and lied about this to me. He concealed these facts although
the Board Of Selectmen had appointed him as their representative under the settlement agreement.

120. Mazzucco met with me under the agreement representing the BOS for over a year
and never told me of the facts contained in the July 21 discovery. His dishonest and immoral
conduct exacerbated what was to be a resolution to this conduct.

121.  On November 9, 2019 Norwood Engineering completed a plan of the West and
DC-3 ramps for Makarious, Mackey, Elder and North. The only easement shown is the
underground sewer easement. Davis said in his affidavit on January 22, 2019 that Hartzell had
called him on December 27, 2018 telling him his client objected to the Town using Norwood
Engineering due to a “potential conflict”. Norwood Engineering is an expert witness for FLN
against BEH. Norwood Engineering had completed multiple Engineering plans for FLN of the
Fueling operations which according to the July 21 discovery were being concealed from BEH with
the assistance and agreement of Ryan and Maguire, in violation of Massachusetts public records
law.



Case 1:15-cv-13647-RGS Document 259 Filed 11/19/21 Page 30 of 36

122.  On November 6, 2019 Loeffler told North, Mackey and Makarious we were
concerned as acknowledged by Simms on a Rule 7.1 phone call that Norwood Engineering could
not get involved according to Davis as confirmed by his affidavit on January 22, 2019.

123.  On September 7, 2017 a BEH employee found Burlingham with Norwood
Engineering unannounced with no one from BEH present inside our hangar. On March 18, 2019
FLN identified Mathew Smith from Norwood Engineering as an expert witness for FLN against
BEH.

124.  On March 13, 2019 Fee notified Hartzell of a possible motion being filed by BEH
for contempt in Norfolk Superior Court. Judge Locke had denied FLN’s motion to measure BEH’s
Lot F leased area. On March 6, 2019 I observed Norwood Engineering walking around BEH’s Lot
F lease who told me they were “measuring” and “looking for markers.”

125.  North coordinated with Norwood Engineering on November 12, 2019 via written
agreement not provided to BEH until July 10, 2020. In this agreement between North and Hartzell
they agree Norwood Engineering “has been retained by FlightLevel” and has been disclosed “as
an expert for FlightLevel in Civil Action No. 1582CV00213” however there is a “unity of interest”
between North, the NAC and FLN. North agreed she give any other litigant (BEH) grounds to seek
to disqualify Norwood Engineering as FlightLevel’s expert in either of the above matters (FLN v
BEH litigation).”

126. Burlingham sent Maguire and North 4 Norwood Engineering plans on June 11,
2018 which had been concealed from BEH with the assistance of Ryan and Maguire according to
Hartzell in numerous letters from the July 2021 Discovery. Two of the Norwood Engineering
plans showed FLN could access their fuel farm WITHOUT traversing the West apron contrary to
the claims by FLN in numerous motions and affidavits. These plans expose the past several years
of fraud and deceit.

SECTION 7 - COMMUNICATIONS PROTOCOL

127. The July 2021 Discovery shows the NAC has violated this agreement completely.

128.  The Settlement Agreement of July 30, 2019 required the Town and the NAC “to
copy, or distribute copies, to both BEH and [FlightLevel] including any of their attorneys or
representatives, any and all email and correspondence, by and between the NAC, BEH or FL,
contemporaneously with any such communications.” The handwritten clause requiring disclosure
of Communications in the Settlement Agreement is a very important clause for BEH. This clause
is the result of discovery which shows the NAC and their attorney(s) have worked for years with
FlightLevel and their attorneys under a joint defense agreement against BEH.

129.  Irefused to sign the agreement on July 30, 2019 as Simms and NAC attorney Davis
acknowledged on August 28, 2019 unless it included communication between the Town and
FlightLevel (FLN) attorneys which was handwritten into the agreement.
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130. While the Town represented to this court it had “properly provided BEH with
copies of certain required correspondence involving its interests at the Airport,” and “Norwood
regularly distributes copies to both BEH and Flight Level of correspondence between Norwood
and BEH or Flight Level.” As noted in the language of the Agreement, the Town was obligated
to provide more than just correspondence between the parties; rather the Agreement also obligated
the Town to provide attorney communications between the counsel for the parties. Town attorneys
did provide selective attorney to attorney communication thereby acknowledging their
responsibilities under the settlement, however, they intentionally concealed communication due
which included material facts and would expose fraud, perjury, lies, deceit and violations of Rule
3:07. This intentional act by the Town attorneys is not simply a violation of the communications
agreement, it renders the settlement agreement hollow, exposing the fact they had no intention of
abiding by the agreement.

131. At no time prior or after the July 30, 2019 settlement did the Town or its attorneys
claim any confidentiality or privilege, including attorney client privilege, with regard to this
litigation, encumbrances or communication between Town and FLN attorneys. Under the Public
Records Law as a result of prior claims and violations, the Town was given clear orders on March
6, 2018 and November 27, 2018, regarding public records, agency relationship, and claims of
attorney client privilege.

132.  Concealing communication is not simply a minor violation of the settlement
agreement. The Town attorneys selectively withheld communication knowing it would expose
fraud, and delayed communication due because it would impact their claims in other positions with
this Court and other litigation. They provided some FLN attorney to Town attorney
communication when it fit their needs while concealing other communication that would expose
fraud. Delays in providing communication due were significant as they harmed BEH in ongoing
issues and litigation they were coordinating against BEH. Had the Town and its attorneys been
truthful to BEH and this Court an honest agreement could have been crafted to address and
overcome issues they knew would reappear and harm BEH. The burden placed on BEH and this
Court was created by the intentional fraud and deceit of the Town but more importantly the Rule
3:07 violations by Town attorneys.

133.  On August 28, 2019 Simms and NAC attorney Davis told this court the NAC had
begun providing documents to BEH from FLN. This was not true. They knowingly lied to this
court. They concealed the August 2, 2019 NAC attorney Hartzell to North letter, produced by FLN
on July 16,2021, knowing it would expose fraud and violations of Rule 3:07. NAC attorney Davis
had just met with FLN and others on August 14, 2019 regarding this letter and the attached prior
letters. This should shock the Court.

134. In addition, on June 30, 2021, in response to a public records request, Attorney
North for Norwood provided numerous documents which should have been provided under the
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settlement agreement and contradict Norwood’s representations to the Court that all of the required
written communication had been produced. [Bates Nos. 230-253].

135. As I outlined in my prior affidavit, the NAC and FlightLevel have claimed attorney
client privilege to hide communications under a Joint Defense Agreement and has repeatedly
refused to comply with the Massachusetts Public Records Law.

136.  All of these communications should have been produced under the settlement
agreement, but were not.

SECTION 8 - CORRECTIVE ACTION PLAN

137. Contrary to the Town motion on November 6, 2020 and the ruling by Judge Sterns
the Town acknowledged that I would meet with the FAA in person.

138. At the evidentiary hearing on June 28, 2019 Simms told this Court “We are willing
to let him participate in negotiations with the FAA, if the FAA says he can sit in those meetings.
What more- what other seat at the table does Mr. Donovan want” “That’s how far the Town is
willing to go to accommodate his, quote, “seat at the table” and as well allow BEH to provide input
into the corrective action plan.”

139. On August 28 Simms and Davis again told this Court in their motion:
“FAA/Verizon relief. The NAC has tentatively set up a teleconference with two officials from the
FAA (Jorge Pentelli and Michelle Ricci) for next week. Once the date is confirmed, BEH will be
notified and invited to participate. In addition, on August 27, 2019, the NAC sent Mr. Donovan a
letter soliciting his views on this topic.”

140. 1 confirmed this with Mazzucco, Ryan and North on August 30, 2019, citing his
motion comments.

141.  On August 9, 2019 Maguire emailed Jorge Pentelli the FAA compliance officer.
“Has there been any update on a conference call with Michelle? As mentioned earlier, the Norwood
Airport Commission (NAC) MUST allow Boston Executive Helicopters (BEH) to explain to FAA
its view of the value of the auto storage land (‘the parcel’) and to offer suggestions as to why the
parcel should be recovered by the NAC for Aeronautical use. THIS IS PART OF THE GENERAL
RELEASE AND SETTLEMENT AGREEMENT BETWEEN THE NAC AND BEH”.

142.  Maguire then asks the FAA to hold off on a component of the CAP, until “Boston
Executive Helicopters (BEH), is allowed to explain to FAA its view,” ‘“”it should be noted that
this condition is part of the General Release and Settlement Agreement between the NAC and
BEH”, “we’d like to see if you’d participate in an informal meeting with a representative(s) from
BEH, the NAC, and myself”
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143. On August 26, 2019 Maguire emails FAA compliance officer Pentelli. “A
conference call next week with Michelle would be great, and pending availability, I’'m hoping to
include Chris Donovan of Boston Executive helicopters, a member of the Norwood Airport
Commission (Possibly the Chairman, Mark Ryan), as well as the Norwood Town Manager, Tony
Mazzucco’.

144.  On August 27, 2019 Ryan to Donovan. “BEH’s views on the Value of “Verizon
Land” and suggestions for its return to Aeronautical Use” “Consistent with our obligations under
paragraph 8 of the General Release and Settlement Agreement (“Agreement”) between Boston
Executive Helicopters (“BEH”) and the Town of Norwood (“Norwood”) and the Norwood Airport
Commission (“NAC”)” Ryan is writing on behalf of the NAC regarding the Verizon Land, part of
the CAP. “We welcome your suggestions and would be more than happy to send them to the FAA”
“Should the FAA ask to meet with us on this topic, we will certainly invite you to join us”

145.  Mazzucco to Donovan “You had also previously emailed concern over not being
sent communications by Airport Manager Russ Maguire about a meeting with the FAA, the
communication you are referring to was a phone call by Russ to the FAA asking them to attend a
meeting to discuss the Airport's corrective action plan for which BEH is also going to be a part of

per the settlement agreement”. “ We do have to arrange meetings as a result of the settlement
agreement and that takes administrative work at times”

SECTION 9 - REGARDING OVERSIGHT

146. The Town and the NAC have violated Paragraphs 5 and 6 of the Settlement
Agreement.

147.  Under Paragraph 5 of the Settlement Agreement, the Town, by and through its
Board of Selectmen, was required to “appoint a member of the Board of Selectmen or a designated
liaison to attend NAC meetings at which an item concerning or related to BEH and/or BEH
operations is listed or appears on the NAC agenda for eighteen (18) months following execution
of this Agreement. Said liaison shall periodically report to the Board of Selectmen and/or the
General Manager of the Town.” Under Paragraph 6 of the Settlement Agreement, the Parties agree
to implement a communications protocol “to address issues concerning or related to BEH and/or
BEH operational issues” at the Airport “and to resolve specific disagreements or conflicts that may
arise between the Parties regarding such operational issues for eighteen (18) months following the
execution of” the Settlement Agreement. Pursuant to this protocol, the Airport Manager, a
representative of the NAC, a Selectmen liaison, and a representative of BEH, “shall meet monthly
in a good faith effort to discuss operational issues and to resolve specific disagreements or disputes
that may arise between them.”

148. The BOS voted to appoint the Town Manager, Tony Mazzucco, as its designated
liaison to attend the “communications Protocol/Selectmen Oversight” meetings.>

5 ECF 226, NAC motion on 8.28.19



Case 1:15-cv-13647-RGS Document 259 Filed 11/19/21 Page 34 of 36

149. The need for this arrangement was based on the relevant state law regarding
Airports and the NAC. NAC attorney Mackey represented the Martha’s Vineyard Airport
Commission against their appointing Authority, the County Commissioners for Dukes County.®
The BOS are the appointing authority.

e According to state law and the decision in Superior Court Civil Action 2014-00023 and
2014-00023-A

e the oversight of the Airport is exclusively held by the MVAC (Martha’s Vineyard
Airport Commission) and that the MCAYV has sole custody and control of the airport”
This would be the NAC.

e The County Commissioners (here the BOS) can not in ANY way interfere with the
autonomy and authority of the Airport Commission (here the NAC) as created under
Chapter 90, Section 51FE of the General laws.

e The County (Here the BOS) has forfeited its right to manage the airport through the
execution of the Grant Assurances and the acceptance of state and federal funds.

150.  The July 30, 2019 agreement was based on this law and ruling. By the BOS
providing a “Liaison” to represent them, they could obtain unfiltered information about the
Airport in order to understand and make sound decisions regarding their appointing Authority.

151.  Anderson Kreiger, in compliance with the MGL, cannot “represent” the Town, the
BOS and the NAC. Anderson Kreiger represents the NAC, not the Town or BOS. On July 29,
2019 the BOS, under their power granted by Town Charter, excluded the NAC from the settlement
vote and process, and voted to settle with BEH. Interestingly, several NAC members_refused to
sign the settlement agreement according to Davis. Immediately AFTER the settlement the NAC
retained Anderson Kreiger.

152. The arrangement of having Anderson Kreiger represent the BOS, NAC and
Town, violates the settlement, and State Law.

153.  After the June 2020 oversight meeting I notified BOS Liaison and Town Manager
Tony Mazzucco, [ would record the future oversight meetings, to avoid any confusion and he said,
she said claims. Mazzucco informed me he considered my recording of the meetings “harassing”
and he declined to be recorded. The meetings were being conducted via Zoom due to the COVID
pandemic, recording is easy and non-intrusive.

6 Superior Court Civil Action 2014-00023 and 2014-00023-A
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154. I replied to Mazzucco on July 16, 2020, pointing out that he is a Public Official.
Recording the meetings would insure open honest communication and avoid false claims. I
included relevant legal reference regarding the recording of a public official.

155. Mazzucco never attended another oversight meeting. The BOS “voted” to appoint
attorney Mina Makarious to represent them at future oversight meetings.

156. At the NAC public meeting on August 25, 2020 the NAC voted to have Mina
Makarious represent the NAC under article #6 of the July 30, 2019 settlement agreement. Mina
Makarious is not a member of the NAC, he is an attorney. He cannot represent everyone, the NAC
and BOS, and then oversee himself in one role. This conflict makes it impossible for Mina
Makarious or any attorney who represents both the BOS and NAC, from representing one entity
in person while representing everyone in practice?

157. Makarious claimed he is “outside counsel to the NAC, a department of the Town
of Norwood, the Airport sponsor of the Norwood Airport”.’

158. Makarious claimed his “firm represents all the defendants in the FlightLevel
Litigation”

159. Makarious and Mackey were first introduced to “work with the NAC and advise
the NAC in decisions and processes going forward”

160. The contract between Anderson Kreiger and the Town states they represents the
“Norwood Memorial Airport” Attorney Dave Mackey, Mina Makarious and Jonathan Elder
represent the NAC.

SECTION 10 - TOFA

161. Under the Settlement Agreement, the parties agreed that BEH was to prepare a
petition to the FAA seeking approval for the removal of all TOFA and/or OFA markings on
Taxiway 3. The NAC was, in turn, obligated to “submit a letter to the FAA in support of BEH’s
petition for TOFA and/or OFA relief within thirty (30) days after the receipt of BEH’s submission
to the FAA.” The Settlement Agreement further provides that, if approved by the FAA, “the
TOFA/OFA markings on Taxiway 3 shall be removed by the NAC within sixty (60) days.”

162. Makarious claimed in his affidavit that October 31, 2019 was the first notice that
the NAC or any Norwood party received that I had submitted a complete request to the FAA to
move the TOFA in accordance with the settlement agreement. This is a lie. Ryan told the FAA on
November 20, 2019 I had sent my letter on August 26, 2019.

74.29.2020 Makarious to Loeffler
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163. Makarious himself sent an email to BEH attorney Loeffler on October 30, 2019
asking to discuss the TOFA letter he claims did not exist prior to October 31, 2019.

164. On August 27, 2019 Ryan wrote me stating once I submitted my TOFA letter to the
FAA the NAC would send a letter of support. I submitted my TOFA letter the same day, August
27, 2019 to the FAA, with a copy to Ryan after meeting with the FAA for guidance. The letter
itself was dated August 26, 2019.

165. Ryan wrote the FAA on November 20, 2019, well after the NAC letter of support
was due, stating “this letter is in response to the letter/petition submitted to you by BEH dated
August 26, 2019”. Ryan goes on to say, “the NAC supports BEH’s letter/petition for TOFA/OFA
relief”, “If BEH’s petition is granted, the NAC is OBLIGATED to remove TOFA/OFA markings
on the gate 3 taxi-lane within sixty days”.

166. The Town claimed it was only committed to submit a letter of support whereby
Ryan himself told the FAA it was obligated to remove the TOFA. In another example of retaliation
toward BEH the NAC invented 4 options under the TMPU, one of which would “support” the
TOFA promise and remove the TOFA from gate 3. The NAC chose instead to expand the TOFA
on gate lane 3 to the benefit of FLN and the further detriment of BEH.

167. The Town claims the letter of support was the only obligation under the settlement
agreement. “Neither the NAC, nor any other Norwood party, committed to anything other than
sending this letter with respect to the TOFAs/OFAs”.%

168.  This is not true, as NAC Chairman Ryan states to the FAA on November 20, 2019.
Ryan states, this letter is in response to the letter/petition by BEH, in accordance with the
agreement, “The NAC supports BEH’s letter/petition for TOFA/OFA relief” Please review BEHs
petition and make your determination. If BEH’s petition is granted, “The NAC is obligated to
remove the TOFA/OFA markings on Gate 3 Taxi Lane within 60 days of such determination.”

169. Ryan then has 4 choices regarding the TOFA on Gate 3. One choice is consistent
with his promises in the settlement. He chooses the option that will not only ignore his obligations
and promise under the settlement but expand the TOFA in retaliation toward BEH.

SIGNED UNDER THE PAINS AND PENALTIES OF PERJURY ON THIS 19" DAY OF
NOVEMBER 2021.

__/s/ Christopher R. Donovan
Christopher R. Donovan

SECF 243, NAC motion on 11.6.20



