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AFFIDAVIT OF CHRISTOPHER R. DONOVAN 

I, Christopher R. Donovan, hereby depose and state the following based on my own 

personal knowledge. 

1. I am the manager of Boston Executive Helicopters, LLC (“BEH”), a Delaware 

limited liability company with its principal place of business at 209 Access Road, Norwood, 

Massachusetts 02062. 

 

BOSTON EXECUTIVE HELICOPTERS, LLC,  
et al.,  

Plaintiffs, 

v. 

FLIGHTLEVEL NORWOOD, LLC, et al.,  
 
                        Defendants. 
 

 

FLIGHTLEVEL NORWOOD, LL, et al.,  
 

Plaintiffs, 

v. 

BOSTON EXECUTIVE HELICOPTERS, LLC,  
et al.,  
 
                        Defendants. 
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2. I have approximately 10,000 flight hours, hold the following FAA certifications 

and ratings: Airline Transport Pilot (ATP) Airplane Single and Multi-Engine Land, Rotorcraft 

Helicopter, Certified Flight Instructor (CFI) Airplane Single and Multi-Engine, Rotorcraft 

Helicopter, Instrument Airplane and Helicopter (CFII), Ground Instructor (GI) Advanced 

Instrument. I have over 34 years of flying throughout the USA, Europe, and the Middle East, 

including 12 years of Military Pilot in Command, with combat deployment to the Middle East. 

3. I am certified by the Massachusetts Department of Environmental Protection, Class 

A/B operator in Underground Storage Tank (UST) systems, which the DEP defines as “In depth 

knowledge and understanding of the UST System(s), how to operate and maintain UST systems, 

as well as Federal and State regulatory requirements that apply to that system (UST).” 

4. The Norwood Memorial Airport (the “Airport”) is a public airport located in 

Norwood, Massachusetts, owned and operated by the Town of Norwood.  The Norwood Airport 

Commission (“NAC”) was established pursuant to G.L. c. 90, §§51E, and is charged with custody, 

care, and management of the Airport. 

5. Owners and operators of aircraft using airports such as the Airport typically utilize 

the services of a privately owned fixed based operator, or “FBO.” 

6. Under the NAC’s Regulations and Minimum Standards, an FBO is defined as an 

airport-based organization which provides aircraft fueling services while engaging in a minimum 

of one of the primary service areas that include: (1) location-based services (line services/ground  

handling; crew and passenger services; facilities (aircraft tie-downs, hangars, offices); (2) technical 

services (aircraft maintenance and parts; paint and interiors); (3) flight services (charter and aircraft 

management); or (4) aircraft sales. 
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7. Until recently, the Airport was served by only a single fuel provider/FBO, 

FlightLevel. 

8. FlightLevel leases approximately 85% of the ramp space at the Airport.  Until 

recently, the only public ramps remaining within NAC’s control were the West Apron and the DC-

3 Ramps.   FlightLevel has sought to obtain all available ramp space for the operation of its FBO 

to the exclusion of all other prospective competing FBOs, including BEH. 

9. Since 2010, BEH has held an existing Part 135 commercial permit to operate at the 

Airport.  Since October 2010, BEH has requested ramp space and rights to operate a second FBO 

at the Airport, in order to provide aeronautical services to the Airport’s users, such as aviation 

fueling services.  BEH has submitted numerous requests, both verbally and in written form, 

seeking a permit and reasonable ramp space at the Airport in order to allow BEH to operate an 

FBO, sell fuel, and use the costly investments it has already made at the Airport. 

10. Since that time, FlightLevel has done everything it can to prevent BEH from 

becoming an FBO at the Airport, including repeatedly making false claims of obstruction and 

interference by BEH.  FlightLevel also worked in concert with the NAC, including under a joint 

defense agreement, to prevent BEH from providing fuel competition on the Airport. 

Lot F and BEH’s Fueling System 

11. Pursuant to an Assignment, Assumption and Amendment of Lease dated October 

19, 2012 (the “Assignment”), by and among BEH, Swift Aviation, and Boston Metropolitan 

Airport, Inc (“BMA”) BEH acquired the sublease rights to Lot F.  

12. On December 5, 2012 BEH received approval from the Norwood Conversation 

Commission for the construction of the Fuel Farm and a hanger on Lot F. At the December 12, 

2012 NAC meeting, the NAC approved the design of a fuel storage and dispensing system to be 
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built on Lot F. On January 22, 2012, the Board of Selectmen for the Town of Norwood (the 

“Board”), after a public hearing, approved BEH’s fuel farm for use, and stated that there were no 

restrictions on the fuel permit. 

13. On June 20, 2013, FlightLevel sent a detailed letter to the NAC and the Airport 

Manager suggesting for the first time that BEH had no right to use any of their leaseholds under 

any circumstances. This letter outlined the concern FlightLevel had with the NAC allowing 

competition at the Airport for fueling. FlightLevel also pointed out that BEH’s entry into the fuel 

business would severely undermine FlightLevel’s own business.   

14. On July 17, 2013, the Airport Commission again approved the construction of Fuel 

Farm on Lot F.  The FAA also approved the fuel farm and all TOFA/OFA compliance in July 

2013. 

BEH Lawsuit Against The Town/NAC 

15. In October of 2015, BEH filed a lawsuit against the Town and others, which was 

removed to federal court, captioned Boston Executive Helicopters LLC v. Francis T. Maguire, et 

al., United States District Court, District of Massachusetts, Civil Action No. 1:15-cv-13647-RGS 

(“the Federal Case”). 

16. On November 2, 2018, the FAA issued a decision on BEH’s separate Part 16 

Complaint finding the Town of Norwood to be in violation of Federal law and its Federal grant 

obligations, and recognized conclusively that FlightLevel was the beneficiary of impermissibly 

granted exclusive rights (i.e., a monopoly) at the Airport.  The FAA found that the Town “imposed 

unreasonable restrictions on BEH . . . which, when combined with the leasing practice with 

FlightLevel, have the overall effect of solidifying FlightLevel’s position at the Airport to the 
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detriment not just for BEH, but any other entity which would be seeking an opportunity to provide 

FBO services.” 

17. On July 30, 2019, BEH and the Town/NAC entered into a General Release & 

Settlement Agreement (the “Settlement Agreement”).   

18. In addition to other issues, the Town agreed to work “cooperatively to ensure that 

BEH is promptly approved and permitted as a full Service Fixed Base Operator (‘FBO’) at 

Norwood Memorial Airport within thirty (30) days of the execution of this Agreement.”   

19. The Town further agreed in the Settlement Agreement that the NAC would enter 

into lease agreements with BEH for AIP Ramp #3-25-0037-27 (2006), consisting of approximately 

72,000 s.f. (the ‘West Apron’), and AIP Ramp #3-25-0037-26\2005), consisting of approximately 

15,295 s.f. (the ‘DC-3 Ramp’) (the ‘Leases’).” 

20. On August 26, 2019, the NAC granted BEH a permit to operate as an FBO.   

21. In keeping with its efforts to prevent competition, shortly after the Settlement 

Agreement was signed, on August 26, 2019, FlightLevel commenced this lawsuit in the Norfolk 

Superior Court against BEH, the Town, the NAC, and others, for injunctive relief to protect alleged 

access rights over portions of the West and DC-3 Ramps, including among other claimed rights, 

breach of an easement voted on by the NAC  on February 15, 2017, and breach of a January 24, 

1996 License Agreement (“the Lot B&H License”).  

22. On or about May 20, 2020, in this action, FlightLevel filed a Motion for Injunctive 

relief against BEH (and the Town/NAC) seeking to enjoin BEH “from interfering with 

FlightLevel’s leasehold and access rights.”  In that Motion, FlightLevel, just as it does here, 

claimed that BEH was blocking “access to and egress from its fuel farm.” 
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23. On or about July 1, 2020, the Court denied FlightLevel’s Motion for Injunctive 

Relief.  

24. On or about December 21, 2020, the NAC and BEH entered into a Standard Form 

Ground Lease for a portion of the Airport known as the West Apron.  A true and correct copy of 

the West Apron Lease is attached hereto as Exhibit A.   

25. On or about December 21, 2020, the NAC and BEH entered into a Standard Form 

Ground Lease for a portion of the Airport known as the DC-3 Apron.  A true and correct copy of 

the DC-3 Lease is attached hereto as Exhibit B. 

26. Pursuant to the terms of the West Apron and DC-3 leases, BEH has the right to use 

the leased ramp space for its own FBO operations including, aircraft handling, fueling of aircraft, 

aircraft tie-downs, and including but not limited to operations customarily associated with an FBO. 

27. The leases executed between the Town and BEH contain no language or any 

indication that they are non-exclusive, or grant FlightLevel access rights.  The phrase “non-

exclusive” does not appear in the leases.  Moreover, the issue before Judge Stearns concerned 

enforcement of the settlement agreement, not an interpretation of property rights granted or not 

granted under the yet to be signed leases.  

The Superior Court Has Already Ruled That Neither Of BEH’s Leases Grant FlightLevel 
Access Rights 

28. In another action commenced by FlightLevel pending in the Massachusetts 

Superior Court (Norfolk County), captioned FlightLevel Norwood, LLC v. Boston Executive 

Helicopters, LLC et al., Civil Action No. 1582CV01637, FlightLevel sought the same injunctive 

relief against BEH. 

29. On February 26, 2021, the court – not having considered the papers submitted by 

BEH when the injunction issued  – issued an order enjoining BEH from interfering with access to 
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FlightLevel’s fuel farm, including but not limited to “the parking of vehicles or aircraft or the 

placement of obstructions in the Gate 3 Taxilane Object Free Area, on FlightLevel’s Lot G 

Sublease premises, on FlightLevel’s Tank Farm Lease Lot premises, on FlightLevel’s ‘25’ Tank 

Farm Access Easement area, on the ‘Lot B&H Licensed area,’” and on the area on Lot H. The 

court also enjoined BEH from interfering with FlightLevel’s rights under its Tank Farm Sublease. 

30. Shortly thereafter, BEH filed its Emergency Motion to Vacate the Preliminary 

Injunction Order.  On June 3, 2021, the Court issued a Memorandum of Decision and Order 

allowing BEH’s Emergency Motion to Vacate the Preliminary Injunction Order, correctly finding 

that “FlightLevel has failed to establish a likelihood of success on the merits of its claim is 

sufficient to deny injunctive relief.”  Judge Kirpalani ruled, in denying the preliminary injunction, 

that “[n]either lease explicitly grants FlightLevel any access rights to these areas.”  See June 3, 

2021 Superior Court Order, attached hereto as Exhibit C, p. 4, 

31. An airport ramp is a dangerous and high risk environment with substantial assets in 

terms of aircraft in close proximity with each other.    

32. I have personally observed fuel vehicles and large tanker trucks directed and 

controlled by FlightLevel dangerously close to aircraft, equipment, and operators in the past. 

33. Notwithstanding BEH’s possessory interests, FlightLevel continues to maintain 

that they have “pre-existing leasehold and access rights” to the West Apron and DC-3 Apron. 

34. FlightLevel has wrongly claimed that it has unfettered access rights over the West and DC-

3 Aprons, including pursuant to an alleged vote by the NAC to create a non-exclusive easement 

over Lot H (on the West Apron), a license agreement concerning the area known as the “Lot B&H 

Licensed Area” on the West Apron, an alleged right to install a fuel delivery system from Lot H 
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(portions of the West Apron) to the DC-3 Apron, and alleged rights to install, maintain, a fuel 

terminal and dispensing system on the DC-3 Apron. 

35. Over BEH’s objection, and notwithstanding the BEH’s leases, FlightLevel has 

stated that they fully intend to “utilize such portions of the West Apron and/or DC-3 Apron as shall 

be necessary to provision its fuel farm and exercise its access rights.”      

36. On January 11, 2021, FlightLevel was put on written notice that if they enter upon 

or traverse BEH’s leaseholds that it would be deemed a trespass.  

37. On January 12, 2021, FlightLevel caused and/or directed an 18 wheel semi-truck 

gasoline tanker under their direction and control to trespass on and across BEH’s leasehold on the 

West Apron, almost striking one of BEH’s fuel vehicles.    

38. Since the execution of the West Apron and DC-3 Leases, FlightLevel employees 

have continued to frequently drive vehicles and otherwise trespass onto BEH’s leaseholds.     

39. BEH has lease rights on the following parcels at the Airport: 

a. Portions of Lot A, B and H, via the West Apron Lease with the Town of Norwood. 

This includes lease rights on the “West Apron”, which include portions of Lot A, 

Lot H and Lot B, and Gate Lane 3, which includes the entire length. 

b. Lot F and Lot G, via the assignment of the Lot F sub lease, which includes the Gate 

Lane 3, entire length. 

c. Portions of Lots F, G, B, A, and H, via the condo hangar sub leases for units 7 and 

8 BEH’s operations on the Condo Hangar sub leases, on Lot G, which includes 

portions of Lot G, Lot B, Lot A, Lot H and gate lane 3, the entire length.1 

 
 
1The Condo hangar sublease used by BEH was acknowledged and approved by Peter Eichleay, with notice, regarding 
BEH operations, beginning on March 23, 2010. 



9 

40. FlightLevel does not have rights to access any of BEH’s leaseholds for fueling or 

any other purpose without BEH’s consent and, in no event, does FlightLevel have the right to 

demand that BEH move aircraft or vehicles parked on and within BEH’s leaseholds. 

41. FlightLevel has not provided any lease agreement or other evidence that it has any 

rights to the West Apron, or the DC-3 apron, leased to BEH.   

42. FlightLevel similarly does not have an easement as suggested to access the fuel 

farm over BEH’s leased portion of Lot H.  FlightLevel continues to baselessly maintain that a 

February 2017 vote of the NAC to have the NAC’s counsel work with FlightLevel to create such 

an easement over the West Apron portion of Lot H granted it rights.  But that easement was never 

completed and since that time the NAC has leased that area to BEH.   

43. The plans attached to the West and DC-3 Leases (see Exhibits A and B) contain no 

easement or other access rights in favor of FlightLevel.  Prior to the execution of the leases, on 

April 29, 2020, Town Counsel sent a title exam to BEH regarding the West and DC-3 Aprons.  No 

easement or other access rights in favor of FlightLevel as suggested here were noted.   

44. In a recent attempt to thwart BEH’s business and any competition, at a February 

10, 2021 meeting of the NAC, FlightLevel presented a plan to install a fuel dispensing facility on 

the DC-3 Ramp, currently leased to BEH.  The NAC denied this request, affirming that FlightLevel 

has no rights on the BEH’s leaseholds.   

45. Given FlightLevel’s failure to respect BEH’s property rights, on or about January 

13, 2021, BEH filed an amended answer and counterclaim against FlightLevel in Civil Action No. 

1982-01099 seeking among other things a declaration that the Defendants-in-Counterclaim have 

no right to use BEH’s leaseholds in connection with, without limitation, the provisioning of 
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FlightLevel’s fueling system, the lightering of fuel to and from said fueling system, the operation 

of fuel transport vehicles or other vehicles, and the fueling of aircraft of any kind. 

FlightLevel Can Access Its Fuel Farm 

46. FlightLevel is able to access their fuel farm, including receiving deliveries of “Jet 

A” and Avgas fuel from transports, without accessing or traversing BEH’s leaseholds, and without 

impeding or interfering with BEH’s rights under its leases.   

47. Tellingly, FlightLevel recently produced the attached plans prepared by its expert 

Norwood Engineering that specifically show that FlightLevel can receive bulk fuel deliveries 

without traversing onto BEH’s leaseholds.  See Exhibit D.  These plans conclusively show that 

FlightLevel’s delivery vehicles do not need to make a turn onto BEH’s leasehold on the West 

Apron.   

48. According to other documents produced by FlightLevel,  

49. BEH has never obstructed or blocked FlightLevel. FlightLevel has not received a 

fuel delivery because of BEH.  On Monday, February 22, 2021, FlightLevel chose to make a stand 

in an attempt to claim rights to BEH’s leased space, rather than unload its fuel.  There was nothing 

preventing FlightLevel from unloading in the exact same area as the Avgas is unloaded. 

50. Attached as Exhibit E is a photographic overview of the Lot F, Lot G, Lot H and 

Gate 3 area.   

51. In his affidavit, Peter Eichleay fails to mention that “Lot H” is over 100,000 square 

feet in size.  A portion of Lot H is inside the FlightLevel fuel farm, a portion of Lot H is also inside 

the West Apron, leased to BEH.  BEH has not placed any vehicles outside of our West Apron 

leased area.  The vehicles Eichleay claims were placed on “Lot H” were in fact on the West Apron, 

leased to BEH.  The vehicles in no way blocked or prohibited FlightLevel from entering its fuel 
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farm, from the East, South or West.  Eichleay falsely claims delivery vehicles must “position” over 

the “Containment Pad.”  FlightLevel can load and unload bulk and service vehicles, from multiple 

locations throughout its fuel farm on lot H.  The containment pad on the East side of the fuel farm 

can accommodate both “Jet A” and Avgas deliveries.   

52. As depicted on the attached photographs, FlightLevel has previously loaded and 

unloaded fuel delivery vehicles on both the North, South, and East sides of the Fuel farm.  See 

Exhibit F.    

53. FlightLevel has also repeatedly loaded and unloaded fuel from outside the fenced 

area of the fuel farm, on dirt, through the fence – and not on the so-called “Containment Pad.”  

See Exhibit F.    

54. The “AutoTurn Plan” attached to the Affidavit of Peter Eichleay as Exhibit 3 is not 

based on any known or written standards or regulations.  FlightLevel incorrectly asserts that certain 

areas at the Airport prohibit fueling due to NFPA 407.  There are no NFPA setbacks at the Airport, 

as the Airport regulations do not contain any reference to NFPA 407.  This was confirmed by the 

Norwood Fire Department, and through the deposition testimony of the Airport Manager in the 

Federal Case.  Moreover, FlightLevel itself regularly fuels in areas that it claims are subject to 

non-existent NFPA setbacks.   

55. Moreover, the “AutoTurn Plan” shows only FlightLevel’s preferred way to enter 

the fuel farm (from the East).  In fact, FlightLevel can enter the fuel farm from the East, West, or 

South directions.  See Exhibit F.   As such, FlightLevel can enter and exit the fuel farm without 

driving over the West Apron leased to BEH.   

56. FlightLevel’s rights on Lot G to access its fuel farm are limited to the tank farm 

access easement, which is on both the East and West of the fuel farm.   



12 

57. I have observed on many occasions FlightLevel or its transports entering the fuel 

farm from the East and West, and also backing in from the East and West, loading and unloading 

from the East, South, and West.  See Exhibit F.    

58. Moreover, there is no need or regulatory requirement for FlightLevel’s transports 

of Avgas or “Jet A” to refuel FlightLevel’s tanks from the so-called “containment pad.”2  

FlightLevel often loads and unloads fuel from vehicles not situated on the “containment pad.”  See 

Exhibit F.    

59. There is no need for FlightLevel to enter or exit from the East side of the fuel farm, 

and a wide turn in that area is not required.  I have observed for many years FlightLevel unloading 

bulk fuel deliveries from the East and South side of the fuel farm – without any turn on to the West 

apron (now leased by BEH). 

60. To the extent FlightLevel claims any difficulty maneuvering on its property, that is 

an issue of its own making.  FlightLevel has installed gates and a fence around its fuel farm.  There 

is no need or legal requirement for the gates and/or a fence.  BEH’s own underground fuel storage 

facility has no fence or gate surrounding the area.    

61. FlightLevel’s claim that the area of Lot H (now leased by BEH), which is shown 

on the “AutoTurn Plan,” must be free of obstructions and vehicles is a falsehood.  As shown on 

the attached photos, See Exhibit F, that precise area on the West Apron has aircraft tie downs 

located in the same area complained of by FlightLevel.   

62. FlightLevel has been utilizing the fuel farm, without any problems or complaint, 

with aircraft permanently tied down/parked, in that exact same location.  See Exhibit F, p. 6.    

 
 
2The “Containment Pad” directs any FlightLevel fuel spills to “Outflow 2” which would discharge fuel spills directly 
into the Neponset River Watershed. 
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63. Peter Eichleay claims, incorrectly, that the areas surrounding the FlightLevel fuel 

farm, South, East, West, must be free at all times , for FlightLevel fuel delivery trucks, inspection 

vehicles and Town Fire Safety.  This is another falsehood.  FlightLevel delivery trucks park at 

various locations inside and outside the fuel farm fence, as depicted in the pictures attached.  See 

Exhibit F.   Fuel delivery trucks enter and exit the area using the Tank Farm Access Easement, 

without any problem, as they have done for years. 

64. Most revealing, in a letter dated September 24, 2013, Peter Eichleay again 

addressed the NAC and stated expressly that one business at the Airport should not be compelled 

to allow another business at the Airport to use its property:  “Needless to say, our stance is a 

common sense one that holds true for all American enterprise according to common law: namely 

that no business would ever be compelled to allow its assets to be used to their own detriment let 

alone to enable a competitor without just compensation (e.g. Ernie Boch wouldn’t allow Herb 

Chambers to sell cars on his lots; Ford would never grant Honda access to its plants; etc.).”  See 

Exhibit G, hereto.  FlightLevel has also taken the position that its own insurance would be 

“unobtainable” should they allow another business to use their leaseholds.  Id. 

 

Signed under the pains and penalties of perjury on this 2nd day of August 2021. 

      

      Christopher R. Donovan                     
       Christopher R. Donovan 
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EXHIBIT B 































 

 

 

 

 

 

EXHIBIT C 



















 

 

 

 

 

 

EXHIBIT D 
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From: Nicholas W. Burlingham  
Sent: Monday, June 11, 2018 11:51 AM 
To: Karis North <knorth@mhtl.com> 
Cc: Hartzell, A. Neil <neil.hartzell@leclairryan.com> 
Subject: FW: FlightLevel Norwood, LLC 
 
Karis, 
FYI 
Best, 
Nick 
860-941-1129  
 

From: Nicholas W. Burlingham  
Sent: Monday, June 11, 2018 11:48 AM 
To: Russ Maguire (rmaguire@norwoodma.gov) <rmaguire@norwoodma.gov>; Peter Eichleay 
<peter@flightlevelaviation.com> 
Subject: FlightLevel Norwood, LLC 
 
Russ, 
Kindly see attached pdfs of the hard copies you have on file. 
As always, if you have any questions or concerns, please don’t hesitate to call. 
Thanks and best, 
Nick 
860-941-1129  

Redacted

FL000522
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