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AFFIDAVIT OF CHRISTOPHER R. DONOVAN

I, Christopher R. Donovan, hereby depose and state the following based on my own
personal knowledge.

1. I am the manager of Boston Executive Helicopters, LLC (“BEH”), a Delaware
limited liability company with its principal place of business at 209 Access Road, Norwood,

Massachusetts 02062.



2. I have approximately 10,000 flight hours, hold the following FAA certifications
and ratings: Airline Transport Pilot (ATP) Airplane Single and Multi-Engine Land, Rotorcraft
Helicopter, Certified Flight Instructor (CFI) Airplane Single and Multi-Engine, Rotorcraft
Helicopter, Instrument Airplane and Helicopter (CFII), Ground Instructor (GI) Advanced
Instrument. 1 have over 34 years of flying throughout the USA, Europe, and the Middle East,
including 12 years of Military Pilot in Command, with combat deployment to the Middle East.

3. I am certified by the Massachusetts Department of Environmental Protection, Class
A/B operator in Underground Storage Tank (UST) systems, which the DEP defines as “In depth
knowledge and understanding of the UST System(s), how to operate and maintain UST systems,
as well as Federal and State regulatory requirements that apply to that system (UST).”

4. The Norwood Memorial Airport (the “Airport”) is a public airport located in
Norwood, Massachusetts, owned and operated by the Town of Norwood. The Norwood Airport
Commission (“NAC”) was established pursuant to G.L. c. 90, §§51E, and is charged with custody,
care, and management of the Airport.

5. Owners and operators of aircraft using airports such as the Airport typically utilize
the services of a privately owned fixed based operator, or “FBO.”

6. Under the NAC’s Regulations and Minimum Standards, an FBO is defined as an
airport-based organization which provides aircraft fueling services while engaging in a minimum
of one of the primary service areas that include: (1) location-based services (line services/ground
handling; crew and passenger services; facilities (aircraft tie-downs, hangars, offices); (2) technical
services (aircraft maintenance and parts; paint and interiors); (3) flight services (charter and aircraft

management); or (4) aircraft sales.



7. Until recently, the Airport was served by only a single fuel provider/FBO,
FlightLevel.

8. FlightLevel leases approximately 85% of the ramp space at the Airport. Until
recently, the only public ramps remaining within NAC’s control were the West Apron and the DC-
3 Ramps. FlightLevel has sought to obtain all available ramp space for the operation of its FBO
to the exclusion of all other prospective competing FBOs, including BEH.

0. Since 2010, BEH has held an existing Part 135 commercial permit to operate at the
Airport. Since October 2010, BEH has requested ramp space and rights to operate a second FBO
at the Airport, in order to provide aeronautical services to the Airport’s users, such as aviation
fueling services. BEH has submitted numerous requests, both verbally and in written form,
seeking a permit and reasonable ramp space at the Airport in order to allow BEH to operate an
FBO, sell fuel, and use the costly investments it has already made at the Airport.

10. Since that time, FlightLevel has done everything it can to prevent BEH from
becoming an FBO at the Airport, including repeatedly making false claims of obstruction and
interference by BEH. FlightLevel also worked in concert with the NAC, including under a joint
defense agreement, to prevent BEH from providing fuel competition on the Airport.

Lot F and BEH’s Fueling System

11. Pursuant to an Assignment, Assumption and Amendment of Lease dated October
19, 2012 (the “Assignment”), by and among BEH, Swift Aviation, and Boston Metropolitan
Airport, Inc (“BMA”) BEH acquired the sublease rights to Lot F.

12. On December 5, 2012 BEH received approval from the Norwood Conversation
Commission for the construction of the Fuel Farm and a hanger on Lot F. At the December 12,

2012 NAC meeting, the NAC approved the design of a fuel storage and dispensing system to be



built on Lot F. On January 22, 2012, the Board of Selectmen for the Town of Norwood (the
“Board”), after a public hearing, approved BEH’s fuel farm for use, and stated that there were no
restrictions on the fuel permit.

13. On June 20, 2013, FlightLevel sent a detailed letter to the NAC and the Airport

Manager suggesting for the first time that BEH had no right to use any of their leaseholds under

any circumstances. This letter outlined the concern FlightLevel had with the NAC allowing

competition at the Airport for fueling. FlightLevel also pointed out that BEH’s entry into the fuel
business would severely undermine FlightLevel’s own business.

14. On July 17, 2013, the Airport Commission again approved the construction of Fuel
Farm on Lot F. The FAA also approved the fuel farm and all TOFA/OFA compliance in July
2013.

BEH Lawsuit Against The Town/NAC

15. In October of 2015, BEH filed a lawsuit against the Town and others, which was

removed to federal court, captioned Boston Executive Helicopters LLC v. Francis T. Maguire, et

al., United States District Court, District of Massachusetts, Civil Action No. 1:15-cv-13647-RGS
(“the Federal Case”).

16. On November 2, 2018, the FAA issued a decision on BEH’s separate Part 16
Complaint finding the Town of Norwood to be in violation of Federal law and its Federal grant
obligations, and recognized conclusively that FlightLevel was the beneficiary of impermissibly
granted exclusive rights (i.e., a monopoly) at the Airport. The FAA found that the Town “imposed
unreasonable restrictions on BEH . . . which, when combined with the leasing practice with

FlightLevel, have the overall effect of solidifying FlightLevel’s position at the Airport to the



detriment not just for BEH, but any other entity which would be seeking an opportunity to provide
FBO services.”

17. On July 30, 2019, BEH and the Town/NAC entered into a General Release &
Settlement Agreement (the “Settlement Agreement”).

18. In addition to other issues, the Town agreed to work “cooperatively to ensure that
BEH is promptly approved and permitted as a full Service Fixed Base Operator (‘FBO’) at
Norwood Memorial Airport within thirty (30) days of the execution of this Agreement.”

19. The Town further agreed in the Settlement Agreement that the NAC would enter
into lease agreements with BEH for AIP Ramp #3-25-0037-27 (2006), consisting of approximately
72,000 s.f. (the “West Apron’), and AIP Ramp #3-25-0037-26\2005), consisting of approximately
15,295 s.f. (the ‘DC-3 Ramp’) (the ‘Leases’).”

20. On August 26, 2019, the NAC granted BEH a permit to operate as an FBO.

21. In keeping with its efforts to prevent competition, shortly after the Settlement
Agreement was signed, on August 26, 2019, FlightLevel commenced this lawsuit in the Norfolk
Superior Court against BEH, the Town, the NAC, and others, for injunctive relief to protect alleged
access rights over portions of the West and DC-3 Ramps, including among other claimed rights,
breach of an easement voted on by the NAC on February 15, 2017, and breach of a January 24,
1996 License Agreement (“the Lot B&H License”).

22. On or about May 20, 2020, in this action, FlightLevel filed a Motion for Injunctive
relief against BEH (and the Town/NAC) seeking to enjoin BEH “from interfering with
FlightLevel’s leasehold and access rights.” In that Motion, FlightLevel, just as it does here,

claimed that BEH was blocking “access to and egress from its fuel farm.”



23. On or about July 1, 2020, the Court denied FlightLevel’s Motion for Injunctive
Relief.

24, On or about December 21, 2020, the NAC and BEH entered into a Standard Form
Ground Lease for a portion of the Airport known as the West Apron. A true and correct copy of
the West Apron Lease is attached hereto as Exhibit A.

25. On or about December 21, 2020, the NAC and BEH entered into a Standard Form
Ground Lease for a portion of the Airport known as the DC-3 Apron. A true and correct copy of
the DC-3 Lease is attached hereto as Exhibit B.

26. Pursuant to the terms of the West Apron and DC-3 leases, BEH has the right to use
the leased ramp space for its own FBO operations including, aircraft handling, fueling of aircraft,
aircraft tie-downs, and including but not limited to operations customarily associated with an FBO.

27. The leases executed between the Town and BEH contain no language or any
indication that they are non-exclusive, or grant FlightLevel access rights. The phrase “non-
exclusive” does not appear in the leases. Moreover, the issue before Judge Stearns concerned

enforcement of the settlement agreement, not an interpretation of property rights granted or not

granted under the yet to be signed leases.

The Superior Court Has Already Ruled That Neither Of BEH’s Leases Grant FlightLevel
Access Rights

28. In another action commenced by FlightLevel pending in the Massachusetts

Superior Court (Norfolk County), captioned FlightLevel Norwood, LLC v. Boston Executive

Helicopters, LLC et al., Civil Action No. 1582CV01637, FlightLevel sought the same injunctive

relief against BEH.
29. On February 26, 2021, the court — not having considered the papers submitted by

BEH when the injunction issued — issued an order enjoining BEH from interfering with access to



FlightLevel’s fuel farm, including but not limited to “the parking of vehicles or aircraft or the
placement of obstructions in the Gate 3 Taxilane Object Free Area, on FlightLevel’s Lot G
Sublease premises, on FlightLevel’s Tank Farm Lease Lot premises, on FlightLevel’s ‘25° Tank
Farm Access Easement areca, on the ‘Lot B&H Licensed area,”” and on the area on Lot H. The
court also enjoined BEH from interfering with FlightLevel’s rights under its Tank Farm Sublease.

30. Shortly thereafter, BEH filed its Emergency Motion to Vacate the Preliminary
Injunction Order. On June 3, 2021, the Court issued a Memorandum of Decision and Order
allowing BEH’s Emergency Motion to Vacate the Preliminary Injunction Order, correctly finding
that “FlightLevel has failed to establish a likelihood of success on the merits of its claim is
sufficient to deny injunctive relief.” Judge Kirpalani ruled, in denying the preliminary injunction,
that “[n]either lease explicitly grants FlightLevel any access rights to these areas.” See June 3,
2021 Superior Court Order, attached hereto as Exhibit C, p. 4,

31. An airport ramp is a dangerous and high risk environment with substantial assets in
terms of aircraft in close proximity with each other.

32. I have personally observed fuel vehicles and large tanker trucks directed and
controlled by FlightLevel dangerously close to aircraft, equipment, and operators in the past.

33. Notwithstanding BEH’s possessory interests, FlightLevel continues to maintain
that they have “pre-existing leasehold and access rights” to the West Apron and DC-3 Apron.
34, FlightLevel has wrongly claimed that it has unfettered access rights over the West and DC-
3 Aprons, including pursuant to an alleged vote by the NAC to create a non-exclusive easement
over Lot H (on the West Apron), a license agreement concerning the area known as the “Lot B&H

Licensed Area” on the West Apron, an alleged right to install a fuel delivery system from Lot H



(portions of the West Apron) to the DC-3 Apron, and alleged rights to install, maintain, a fuel
terminal and dispensing system on the DC-3 Apron.

35. Over BEH’s objection, and notwithstanding the BEH’s leases, FlightLevel has
stated that they fully intend to “utilize such portions of the West Apron and/or DC-3 Apron as shall
be necessary to provision its fuel farm and exercise its access rights.”

36. On January 11, 2021, FlightLevel was put on written notice that if they enter upon
or traverse BEH’s leaseholds that it would be deemed a trespass.

37. On January 12, 2021, FlightLevel caused and/or directed an 18 wheel semi-truck
gasoline tanker under their direction and control to trespass on and across BEH’s leasehold on the
West Apron, almost striking one of BEH’s fuel vehicles.

38. Since the execution of the West Apron and DC-3 Leases, FlightLevel employees
have continued to frequently drive vehicles and otherwise trespass onto BEH’s leaseholds.

39. BEH has lease rights on the following parcels at the Airport:

a. Portions of Lot A, B and H, via the West Apron Lease with the Town of Norwood.
This includes lease rights on the “West Apron”, which include portions of Lot A,
Lot H and Lot B, and Gate Lane 3, which includes the entire length.

b. Lot F and Lot G, via the assignment of the Lot F sub lease, which includes the Gate
Lane 3, entire length.

c. Portions of Lots F, G, B, A, and H, via the condo hangar sub leases for units 7 and
8 BEH’s operations on the Condo Hangar sub leases, on Lot G, which includes

portions of Lot G, Lot B, Lot A, Lot H and gate lane 3, the entire length. '

The Condo hangar sublease used by BEH was acknowledged and approved by Peter Eichleay, with notice, regarding
BEH operations, beginning on March 23, 2010.



40. FlightLevel does not have rights to access any of BEH’s leaseholds for fueling or
any other purpose without BEH’s consent and, in no event, does FlightLevel have the right to
demand that BEH move aircraft or vehicles parked on and within BEH’s leaseholds.

41. FlightLevel has not provided any lease agreement or other evidence that it has any

rights to the West Apron, or the DC-3 apron, leased to BEH.

42. FlightLevel similarly does not have an easement as suggested to access the fuel
farm over BEH’s leased portion of Lot H. FlightLevel continues to baselessly maintain that a
February 2017 vote of the NAC to have the NAC’s counsel work with FlightLevel to create such
an easement over the West Apron portion of Lot H granted it rights. But that easement was never
completed and since that time the NAC has leased that area to BEH.

43. The plans attached to the West and DC-3 Leases (see Exhibits A and B) contain no

easement or other access rights in favor of FlightLevel. Prior to the execution of the leases, on
April 29, 2020, Town Counsel sent a title exam to BEH regarding the West and DC-3 Aprons. No
easement or other access rights in favor of FlightLevel as suggested here were noted.

44. In a recent attempt to thwart BEH’s business and any competition, at a February
10, 2021 meeting of the NAC, FlightLevel presented a plan to install a fuel dispensing facility on
the DC-3 Ramp, currently leased to BEH. The NAC denied this request, affirming that FlightLevel
has no rights on the BEH’s leaseholds.

45. Given FlightLevel’s failure to respect BEH’s property rights, on or about January
13,2021, BEH filed an amended answer and counterclaim against FlightLevel in Civil Action No.
1982-01099 seeking among other things a declaration that the Defendants-in-Counterclaim have

no right to use BEH’s leaseholds in connection with, without limitation, the provisioning of



FlightLevel’s fueling system, the lightering of fuel to and from said fueling system, the operation
of fuel transport vehicles or other vehicles, and the fueling of aircraft of any kind.

FlightLevel Can Access Its Fuel Farm

46. FlightLevel is able to access their fuel farm, including receiving deliveries of “Jet
A” and Avgas fuel from transports, without accessing or traversing BEH’s leaseholds, and without
impeding or interfering with BEH’s rights under its leases.

47. Tellingly, FlightLevel recently produced the attached plans prepared by its expert
Norwood Engineering that specifically show that FlightLevel can receive bulk fuel deliveries
without traversing onto BEH’s leaseholds. See Exhibit D. These plans conclusively show that
FlightLevel’s delivery vehicles do not need to make a turn onto BEH’s leasehold on the West
Apron.

48. According to other documents produced by FlightLevel,

49. BEH has never obstructed or blocked FlightLevel. FlightLevel has not received a
fuel delivery because of BEH. On Monday, February 22, 2021, FlightLevel chose to make a stand
in an attempt to claim rights to BEH’s leased space, rather than unload its fuel. There was nothing
preventing FlightLevel from unloading in the exact same area as the Avgas is unloaded.

50. Attached as Exhibit E is a photographic overview of the Lot F, Lot G, Lot H and
Gate 3 area.

51. In his affidavit, Peter Eichleay fails to mention that “Lot H” is over 100,000 square
feet in size. A portion of Lot H is inside the FlightLevel fuel farm, a portion of Lot H is also inside
the West Apron, leased to BEH. BEH has not placed any vehicles outside of our West Apron
leased area. The vehicles Eichleay claims were placed on “Lot H” were in fact on the West Apron,

leased to BEH. The vehicles in no way blocked or prohibited FlightLevel from entering its fuel
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farm, from the East, South or West. Eichleay falsely claims delivery vehicles must “position” over
the “Containment Pad.” FlightLevel can load and unload bulk and service vehicles, from multiple
locations throughout its fuel farm on lot H. The containment pad on the East side of the fuel farm
can accommodate both “Jet A” and Avgas deliveries.

52. As depicted on the attached photographs, FlightLevel has previously loaded and
unloaded fuel delivery vehicles on both the North, South, and East sides of the Fuel farm. See
Exhibit F.

53. FlightLevel has also repeatedly loaded and unloaded fuel from outside the fenced
area of the fuel farm, on dirt, through the fence — and not on the so-called “Containment Pad.”
See Exhibit F.

54. The “AutoTurn Plan” attached to the Affidavit of Peter Eichleay as Exhibit 3 is not
based on any known or written standards or regulations. FlightLevel incorrectly asserts that certain
areas at the Airport prohibit fueling due to NFPA 407. There are no NFPA setbacks at the Airport,
as the Airport regulations do not contain any reference to NFPA 407. This was confirmed by the
Norwood Fire Department, and through the deposition testimony of the Airport Manager in the
Federal Case. Moreover, FlightLevel itself regularly fuels in areas that it claims are subject to
non-existent NFPA setbacks.

55. Moreover, the “AutoTurn Plan” shows only FlightLevel’s preferred way to enter
the fuel farm (from the East). In fact, FlightLevel can enter the fuel farm from the East, West, or
South directions. See Exhibit F. As such, FlightLevel can enter and exit the fuel farm without
driving over the West Apron leased to BEH.

56. FlightLevel’s rights on Lot G to access its fuel farm are limited to the tank farm

access easement, which is on both the East and West of the fuel farm.
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57. I have observed on many occasions FlightLevel or its transports entering the fuel
farm from the East and West, and also backing in from the East and West, loading and unloading
from the East, South, and West. See Exhibit F.

58. Moreover, there is no need or regulatory requirement for FlightLevel’s transports
of Avgas or “Jet A” to refuel FlightLevel’s tanks from the so-called “containment pad.”?
FlightLevel often loads and unloads fuel from vehicles not situated on the “containment pad.” See
Exhibit F.

59. There is no need for FlightLevel to enter or exit from the East side of the fuel farm,
and a wide turn in that area is not required. I have observed for many years FlightLevel unloading
bulk fuel deliveries from the East and South side of the fuel farm — without any turn on to the West
apron (now leased by BEH).

60. To the extent FlightLevel claims any difficulty maneuvering on its property, that is
an issue of its own making. FlightLevel has installed gates and a fence around its fuel farm. There
is no need or legal requirement for the gates and/or a fence. BEH’s own underground fuel storage
facility has no fence or gate surrounding the area.

61. FlightLevel’s claim that the area of Lot H (now leased by BEH), which is shown
on the “AutoTurn Plan,” must be free of obstructions and vehicles is a falsehood. As shown on
the attached photos, See Exhibit F, that precise area on the West Apron has aircraft tie downs
located in the same area complained of by FlightLevel.

62. FlightLevel has been utilizing the fuel farm, without any problems or complaint,

with aircraft permanently tied down/parked, in that exact same location. See Exhibit F, p. 6.

The “Containment Pad” directs any FlightLevel fuel spills to “Outflow 2” which would discharge fuel spills directly
into the Neponset River Watershed.
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63. Peter Eichleay claims, incorrectly, that the areas surrounding the FlightLevel fuel
farm, South, East, West, must be free at all times , for FlightLevel fuel delivery trucks, inspection
vehicles and Town Fire Safety. This is another falsehood. FlightLevel delivery trucks park at
various locations inside and outside the fuel farm fence, as depicted in the pictures attached. See
Exhibit F. Fuel delivery trucks enter and exit the area using the Tank Farm Access Easement,
without any problem, as they have done for years.

64. Most revealing, in a letter dated September 24, 2013, Peter Eichleay again
addressed the NAC and stated expressly that one business at the Airport should not be compelled
to allow another business at the Airport to use its property: “Needless to say, our stance is a
common sense one that holds true for all American enterprise according to common law: namely
that no business would ever be compelled to allow its assets to be used to their own detriment let
alone to enable a competitor without just compensation (e.g. Ernie Boch wouldn’t allow Herb
Chambers to sell cars on his lots; Ford would never grant Honda access to its plants; etc.).” See
Exhibit G, hereto. FlightLevel has also taken the position that its own insurance would be

“unobtainable” should they allow another business to use their leaseholds. Id.

Signed under the pains and penalties of perjury on this 2" day of August 2021.

Christopher R. Donovan
Christopher R. Donovan
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COMMONWEALTH OF MASSACHUSETTS

"SUPERIOR COURT

G
cEN®, \A?, f( \ CIVIL ACTION
2(\0 1\40 ““\\X\QN NO. 1582CV00213 _

BOSTON EXECUTIVE HELICOPTERS, LLC, MII AVIATION
SERVICES LLC, and HB HOLDINGS, INC.,
Plaintiffs/Defendants-in-Counterclaim

vs.

FLIGHTLEVEL NORWOOD, LLC; EAC REALTY TRUST II;
and PETER EICHLEAY,
Defendants/Plaintiffs-in-Counterciaim

CONSOLIDATED WITH

NORFOLK, ss. | | SUPERIOR COURT
' CIVIL ACTION
NO. 1582CV01637

FLIGETLEVEL NORWOOD, LL.C; EAC REALTY TRUST II;
and PETER EICHLEAY, in his capacity as
Trustee of the EAC REALTY TRUST, II,
' - Plaintiffs

YS.

BOSTON EXECUTIVE HELICOPTERS LL.C,
CHRISTOPHER DONOVAN, and ROBERT SILVA,
Defendants

MEMORANDUM OF DECISION AND ORDER ON .
BOSTON EXECUTIVE HELICOPTERS, LLC’S EMERGENCY
MOTION TO VACATE PRELIMINARY INJUNCTION ORDER

The court provides a very brief and simplistic bistory of the Iitigation between these
parties that arises out of the parties’ operations at the Norwood Municipal Airport (“Airport”).

Boston Execﬁtive Helicopters, LLC (“BEH") and Flightl.evel Norwood, LLC (“FlightLevel”)'

- 1 While there are other named parties in this litigétion, the court refers to all BEH parties as BEH
and all FlightLevel parties as FlightLevel for ease of reading.



both lease lots at the Airi)ort. BEH leases Lot F and FlightLevel leases Lot G (although BEH
subleases hanger and office space on Lot G) and portions of Lot H. The Norwood Airport
Commission (“NAC”) runé the Airport. At fhe Airport, 6wners and operators of aircrafts use a
privately owned fixed based operator (“FBO”) for fueling and other services. FlightLevel is the
| Airport’s only FBO. FlightLevel’s fuel farm is on Lot H.

In 2010, BEH began operating a helicopter charter business in i;[s haﬁger space on Lot G.
In 2011, BEH leased Lot F with the intention of operating as an FBO. BEH sOught approval for
the installation of underground storage tanks for fuel on Lot F and approached the NAC about its
plan to sell fuel. BEH also inquired about leasirig more space at the Airport.

In 20135, the parties got into a dispute over access to taxiway located on Lot G (“Lot G
taxiway”).. BEH believed that it could use the Lot G taxiway for its fueling operations on Lot F
and FlightLevel disagreed. On February 18, 2015, BEH brought an action against FlightLevel,
Norfolk Civil Action No. 1582CV00213, requesting the court determine the rights of the parties
with respect to Lot F, Lot G, and the Lot G taxiway. BEH claimed that it had a right to use the
Lot G taxiway because of its sﬁblease for hanger and office space on Lot G. BEﬁ also claimed
that FlightLevel had created an unlawful FBO monopoly at the Airport. 'Thereaﬁér, FlightLevel
filed counterclaims. Its first counterclaim, FlightLevel sought an order pérmanently restraining
BEH from interfering with FightLevel’s “rightful use and quiet enjoyment” of its Lot G and Lot
H leases.? In its second counterclaim, FlightLevel requested that the court declare that BEH has -

no right to use FlightLevel’s Lot G or Lot H leaseholds in connection with, among other things,

2 In its counterclaim, FlightLevel stated that in January 2015, BEH had “combined the snow
from BEH’s Lot F with the snowfall on FlightLevel’s Lot G and Lot H leased area, to create a
virtually impenetrable barrier of snow and ice .... [and] blockading access to FlightLevel’s
fueling system.”



BEH’s fueling system on Lot F. On December 21, 2015, FlightLevel brought its counterclaims
as a separate action against BEH. Norfolk Civil Action No. 1582CV01637. The court (Krupp,
J.) consolidated the actions on May 11, 2018. |

Meanwhile, on March 11, 201 5, BEH filed a complaint with the Federal Aviétion
Administration (“FAA”). On November 2, 2018, the FAA found that the Town of Norwood had
“imposed unreasonable restrictions on BEH ... which, when combined with the leasing practice
with FlightLevel, héve the overall effect of solidifying FlightLevel’s position at the Airport to
the detrirﬁent not just [of] BEH, but aﬁy other entity which would be seeking an opportunity to
provide FBO services.” On July 30, 2019, BEH and the Town, through the NAC, entered into a
Settlement Agreement whereb}; the Town agreed to work “cooperatively to ensure that BEH is
promptly approved and permitted as a” FBO at the Airport. The NAC also agreed to lease to
BEH two ramps, called the “West Apron” and the “DC-3 Apron.” On August 26, 2019, the
NAC granted BEH a permit to operate as an FBO.

On that same date, in Norfolk Superior Court, Civil Action No. 1982CV-01099,
FlightLevel sued, among others, the Town, the NAC, and BEH, to protect FIighthvel’s_alleged :
access rights over portions of the West Apron énd DC-3 Apron. BEH has filed colllnterclaims in
that action seeking a declaration that FlightLevel has no right to use the West Apron or the DC-3
Apron. The case is still pending.

On October 22, 2019, in the consolidated actions, the court (Connors, J.) decided, on
cross-motions for summary judgment, that BEH had no right to use the Lot G taxiway. Judge

Connors allowed summary judgrhent for FlightLevel on its counterclaim for injunctive relief
(Counterclaim I) insofar as it sought an order restraining BEH from interfering with

FlightLevel’s “rightful use and quiet enjoyment of théir leasehold at the Airport” including Lots - ‘



G and H. Judge Connors also allowed FlightLevel’s motion for summary judgment as to its
request for a declaratory judgment (Counterclaim IT) and declared:

BEH has no right under the Use Agreement to use the taxiway of Lot G; [BEH]

ha[s] no right to interfere with Flightlevel’s use and quiet enjoyment of Lot G;

[BEH] ha[s] the right to use the taxiway immediately abutting the Premises for

access to and from the Airport’s taxiways and runways but ha[s] no right to use

Lot G in connection with BEH’s commercial operations on Lot F, including

aircraft fueling; and BEH ha[s] no right to use Lot G for any purpose other than

-expressly set forth in the Hanger Storage Space Agreement and Office

Agreements. ,

On December 16, 2020, BEH and NAC entered into a lease for the 73,238 square foot
West Apron parcel, which includes a portion of Lot H, and a lease for the 14,930 square foot
DC-3 Apron parcel. The leases allow BEH to use the leased premises for “[a]ircraft tie-down,
aircraft handling, and fueling of aircraft, including but not limited to operations customarily
associated with an FBO ....” In addition, Section IV of the lease states, in relevant part: “As an
accessory use to Lessee’s right to use the Leased Premises, and due to limited parking elséwhere,
Lessee may also park vehicles on the Leased Premises, for personnel and customers so loﬁg as
doing so does not interfere with Lessee’s or any other Airport user’s lawful activities at the
Airport.” Neither lease explicitly grants FlightLevel any access rights to these areas.

On February 24, 2021, FlightLevel brought a complaint for contempt against BEH.
FlightLevel claimed that BEH was in contempt of Judge Connors’s October 22, 2019 order by
interfering with Flightﬂevel’s “rightful use of Lots G and H.” FlightLevel stated that,

to operate its fueling business, FlightLevel and its third party delivery contractors

need to be able to access the FlightLevel fuel farm on the Tank Farm Lease Lot

on Lot H to offload bulk deliveries of jet fuel (‘Jet-A’) and 100LL aviation

gasoline (‘Avgas’), and to pull Jet-A and Avgas from the farm for delivery in

Flightlevel’s own fuel vehicles ... to its customers aircraft at the airport.

Further, Avgas is loaded into the FlightLevel fuel farm from a containment pad on the east side

of the fuel farm along a north/south axis. Jet-A is loaded into the FlightLevel fuel farm from a
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containment pad on the south side of the fuel fam along an east/west axis. The Jet-A

‘ containment pad’s location requires transp(;rt tmcks to execute a wide turn on Lot H)to align
their vehicles with the containment pad prior to approaching the fuel farm. Additionally, to
access the fuel farm, these trucks “must use the Gate 3 Taxiway Object Free Area, the ‘25° Tank
F arm Access Easement’ on Lots B and . H, the wide turn area on Lot H and the area on Lot G
west of the building on Lot G....” This requires “the area on Lot H abutting the easterly
boundary of the Tank Farm Lease Lot” and “the westerly poﬁion”. of Lot G to be free of
obstructions. FlightLevel claimed that BEH had blocked FlightLevel’s access to its fuel farm by
parking vehicles in the wide area turn on Lot H in contempt of the court’s order.

Also, on February 24, 2021, Flightl.evel moved for a temporary restraining order and
injunctive relief. FlightLevel vclaimed that BEH was “deliberately block[ing] FlightLevel’s
access 1o its fuel farm and without immediate injunctive relief, FlightLevel will run out of jet

. fuel within 24-48 hours.” More specifically, BEH “has positioned ité fuel truck and otier
vehicles on Lot H blocking the area needed for FlightLevel’s Jet-A fuel supply trucks from
reaching FlightLevel’s fuel farm.”

| On February 26, 2021, the court enjoined BEH from interfering with access to
FlightLevel’s fuel farm, inéluding but not limited to “the parking of vehicles or aircraft or ’;he,
placement of obstfuctions in the Gate 3 Taxilane Object Free Area, on FlightLevel’s Lot G
Sublease premises, on FlightLevel’s Tank Farm Lease Lot premises, on FlightLevel’s ‘25° Tank
Farm Access Easement’ area, on the ‘Lot B&H Licensed area,”” and on the area on Lot H. The
court also enjoined BEH from interfering with FlightLevel’s rights under its Tank Farm
Sublease. Further, the court ordered FlightLevel to give BEH:

24 hours written notice of any fuel supply tanker delivery or delivery window that
may require BEH to move its vehicles or other projects, and if BEH has not

5



moved its Vehiclés or other objects that are parked on Lot H that are blocking

access to FlightLevel’s fuel farm on Lot H by the time of the delivery or the start

of the delivery window, FlightLevel may move those BEH vehicles or other

objects at BEH’s expense.

Now before the court is BEH’S Emergency Motion to Vacate the Preliminary Injunction
Order. In supbort of the motion, BEH submitted an affidavit from a licensed professional
engineer, Halim A. Choubah, who opines that FlightLevel’s Jet-A delivery trucks do not need to
elxecute a wide turn over BEH’s portion of Lot H to access FlightLevel’s fuel farm. FlightLeveli
responded with fhe afﬁdavit of Kevin Putnam, its Director of Fuel Operations.

A party seeking a preliminary‘injunction must show (1) a likelihood of success on the
merits; (2) that irreparable harm will result from denial of the injunction; and (3) that, in light of
the plaintiff’s likelihood of success on the merits, the risk of irreparable harm to the plaintiff
butweighs the potential harm to the defendant in grantihg the inj unction. Packaging Indus.
Group, Inc. v. Cheney, 380 Mass. 609, 617 (1980). In appropriate cases, the risk of harm to the
public interest also may be considered. Brookline v. Goldstein, 388 Mass. 443, 447 (19835.

As FlightLevel sought injunctive relief on its contempt claim, the court must determiﬁe
FlightLevel’s likelihood of success of showing that BEH i-s in con'tempt of Judge Connors’s
October 22, 2019 order. As discussed abovg, in that order, Judge Connors restrained BEH from
interfering wifh FlightLevel’s “rightful use and quiet enjoyment” of Lots G and Lot Hin a
dispute about BEH’s use of the Lot G taxiway to access to BEH’s fuel farm on Lot F.

Noncompliance with a court drder is actionable as civil contempt. Cusack v. Clasby, 94
Mass. App. Ct. 756, 759 (2019). “To constitute civil contempt there must be a clear and
undoubted disobedience of a clear gnd unequivocal command.” Birchall, petitioner, 454 Mass.

837, 851 (2009). Where the order is ambiguous or the disobedience is doubtful, there cannot be

a finding of contempt. Judge Rotenberg Educ. Ctr. v. Commissioner of the Dep’t of Menla[



Retardation, 424 Mass. 430, 443 (1997). The contempt must-be };rbven by clear aﬁd convincing
evidencé, and the court is to consider “the totality of the citcumstances” in considering the |
al-lege(i contempt. Wooters v. Wooters, 74 Mass. App. Ct. 839, 844 (2009).

After considering the papers submitted by BEH that the court had not considered when it
issued the injunctive relief on February 26, 2021, the court coﬁcludes that FlightLevel is not
likely to'succeed on the merits of its contempt claim. The issue before Judge Connors was the
parties’ respective rights to the Lot G taxiway. At that time, there was no dispute about the now-
disputed portion of Lot H. Indeed, BEH did not‘ lease the portion of Lot H in dispute in this case
until after Judge Connors’s decision. Judge Connors did not analyzg:, nor even really mention,
Lot H in his decision. Where Judge Connors did not determine either party’s rights with reépect
to Lot H, his order that BEH not interfere with FlightLevel’s “rightful” use of Lot H is
ambiguous.® Cf. Demoulas v. Demoulas Super Mkts., Inc., 424 Mass. 501, 566 (1997) (couﬁs
have refused to hold defendant iﬁ contempt if, in order to do so, scope of underlying order would
be expanded beyond its plain meaning). That FlightLevel has failed to establish a likelihood of
success on thé merits of its claim is sufficient to deny injunctive relief. Tri-Nel Managément,'

Inc. v. Board of Health of Barnstable, 433 Mass. 217, 227 (2001).

3 And indeed, the parties’ respective rights to the now-disputed portlon of Lot H are before the
court in Civil Action No. 1982CV-01099.



ORDER
- For the foregoing reasons, it is hereby ORDERED that BEH’s Emergency Motion to
Vacate fhe Preliminary Injunction Ofder is ALLOWED.* The inj unétive relief ordered on
Febfﬁary 26, 2021 shall be vacated sixty days from the date of entry of this Order on the court’s
docket. .‘ |

SO ORDERED.

Maynar\i’M. Kirpalani \)

Justice of the Superior Court

Dated: June 3, 2021

4 Based on the court’s disposition of this motion, no action is taken on FlightLevel’s motion for leave to file its
Motion to Strike or on the Motion to Strike itself. :
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Redacted

From: Nicholas W. Burlingham

Sent: Monday, June 11, 2018 11:51 AM

To: Karis North <knorth@mhtl.com>

Cc: Hartzell, A. Neil <neil.hartzell@leclairryan.com>
Subject: FW: FlightLevel Norwood, LLC

Karis,

FYI

Best,

Nick
860-941-1129

From: Nicholas W. Burlingham

Sent: Monday, June 11, 2018 11:48 AM

To: Russ Maguire (rmaguire@norwoodma.gov) <rmaguire@norwoodma.gov>; Peter Eichleay
<peter@flightlevelaviation.com>

Subject: FlightLevel Norwood, LLC

Russ,

Kindly see attached pdfs of the hard copies you have on file.

As always, if you have any questions or concerns, please don’t hesitate to call.
Thanks and best,

Nick

860-941-1129
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9-2Y-13

September 24" 2013

Norwood Airport Commission (NAC)
cc: Mr. Russ Maguire, Airport Manager
125 Access Road

Norwood, MA 02062

Re: FlightLevel Norwood, LLC Leasehold Property Rights

Dear Mr. Chairman and NAC Members:

Last week, we called Thomas Vick from the FAA’s “New England Region Airports Division” to
enquire about the FAA’s stance on leasehold property rights at grant eligible airports and to
" voice fo him our stance on the same. Needless t6 Say, our stance is the common sense one that
holds true for all American enterprise according to common law: namely thaf no business would
ever be compelled to allow ifs assets to be used fo their own detriment let alone to enable a
conipétitor without just compensation (e.g. Ernie Boch wouldn’t allow Herb Chambers to sell
cars on his lots; Ford would never grant Honda access to its plants; efc.).

Upon speaking with Mr. Vick and querying him for commentary, he made it clear that the FAA
does not get involved in such matters in any way, shape or form unless/until they have escalated
to a full legal dispute. He also confirmed that it is the role and responsibility of the airport owner,
in this case the NAC, to uphold and enforce property rights on their airport according to the
common law and the terms of the leases they have in place.

[ have certainly interpreted through the minutes of recent monthly NAC meetings that the NAC
understands and shares this common sense position. It was also confirmed through those minutes

that Mass DOT does as well.

However, in light of the following:

1. The day-to-day threats we face to the viability of our business including those with regard
to our property rights .

2. The significant capital improvement projects we have planned at the airport

3. The nearly $2 million we’ve already paid in Jand leases and taxes on the airport over the
past 6 years for those property rights

4. The fact that the very insurance the NAC requires us to carry according to our leases
would be unobtainable were our property rights allowed to be violated (e.g. should
another business be allowed to provide competing services on our leaseholds).

5. The fact that our Title Insurance Policy would kick in if our property rights were
somehow taken away

FlightLevel fespectfully reqtiests that the NAC sitnply states its position on this subject.
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e e————

Thank you for your time and I look forward to your response.

Sincerely and Respectfully,

Peter Eichieay

FlightLevel Aviation - President
125 Access Road

Norwood, MA 02062

W: 781.769.8680 ext. 128

E: peter@flightlevelaviation.com
F:781.769.7180

1865






