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COMMONWEALTH OF MASSACHUSETTS

NORFOLK, ss. SUPERIOR COURT

BOSTON EXECUTIVE HELICOPTERS LLC,
ETAL.,

Plaintiffs/Defendants-in-Counterclaim,

CIVIL ACTION NO. 1582CV00213
V.

FLIGHTLEVEL NORWOOD, LLC, ET AL,

Defendants/Plaintiffs-in-Counterclaim.

I I T N

CONSOLIDATED WITH

FLIGHTLEVEL NORWOOD, LLC, ET AL.,
Plaintiffs,

BOSTON EXECUTIVE HELICOPTERS LLC,
ET AL.,

CIVIL ACTION NO. 1582CV01637

Defendants.

e o g NP N N S e N g N

FLIGHTLEVEL’S MEMORANDUM OF LAW IN SUPPORT OF
MOTION FOR TEMPORARY RESTRAINING ORDER AND INJUNCTIVE RELIEF

FlightLevel Norwood, LLC is the Norwood Memorial Airport’s (the “Airport™) only
provider of aviation fuel. Boston Executive Helicopters LLC (“BEH”) has now deliberately
blocked FlightLevel’s access to its fuel farm and without immediate injunctive relief,
FlightLevel will run out of jet fuel within 24-48 hours.

Pursuant to Mass. R. Civ. P. 65.3 and in conjunction with their Complaint for Contempt,
Plaintiffs (collectively, “FlightLevel”) submit this Memorandum of Law in Support of their

Motion for Injunctive Relief (“Motion™), against Defendant BEH, to enjoin BEH from



interfering with FlightLevel’s leasehold and access rights at the Airport, in violation of this

Court’s Order dated October 22, 2019 (the “Order™).
I BACKGROUND AND FACTS

This case concerns a dispute over property rights and business interests between
sublessees at the Norwood Memorial Airport (“Airport™) located in Norwood, Massachusetts.
The Norwood Airport Commission (“NAC”), an agency of the Town of the Norwood, is the
operating authority of the Airport.

Defendant/Plaintiff-in-Counterclaim (in civil action number 1582CV00213) EAC Realty
Trust, II (“EAC”) is the sublessee of land at the Airport known as Lot G and Lot H. At all
relevant times, Defendant/Plaintiff-in-Counterclaim FlightLevel Norwood, LLC (“FlightLevel”)
owned 100% of the beneficial interest in EAC, and Defendant/Plaintiff-in-Counterclaim Peter
Eichleay (“Eichleay™) was the sole Trustee of EAC.

FlightLevel conducts business as a fixed base operator (“FBO”) at the Airport. As an
FBO, FlightLevel leases land and improvements including aircraft hangars and parking aprons at
the Airport and sells aircraft fuel to its customers. Affidavit of Peter Eichleay (“Eichleay Aff.™),
2,3

Plaintiff/Defendant-in-Counterclaim Boston Executive Helicopters LLC (“BEH”) also
leases land at the Airport.! Eichleay Aff., 195, 7, 17, 18.

As commercially permitted FBOs, both FlightLevel and BEH are authorized to conduct
aircraft fueling at the Airport. FlightLevel has been selling fuel at the Airport since 2008.

Although BEH’s fuel farm has been in place since 2014, it has yet to purchase, store, or offer

! Plaintiff/Defendant-in-Counterclaim MII Aviation Services LLC (“MII”) is the lessee of Unit 7 and Unit 8 of the
T-hangar condominium on Lot G. At all relevant times, Plaintiff/Defendant-in-Counterclaim HB Holdings, Inc.
(“*HBH”) was the lessee of Office Space of the T-hangar condominium on Lot G.
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fuel for sale to Airport users, leaving FlightLevel as the Airport’s sole fuel provider. Eichleay
Aff. § 6 FlightLevel uses its Lot G and Lot H leaseholds and other portions of Lot H to operate
its fuel farm on the Tank Farm Lease Lot on Lot H. BEH’s fuel farm is located on Lot F.
Eichleay Aff. § 7.

By Order dated October 22, 2019 (the “Order”) this Court ruled on the parties’ cross-
motions for summary judgment. The Court denied BEH’s motion and allowed FlightLevel’s
motion in part, dismissing all of BEH’s claims against FlightLevel, allowing all of FlightLevel’s
counterclaims that were the subject of the summary judgment motion, and awarding declaratory
and injunctive relief to FlightLevel.

The October 22, 2019 Order enjoins BEH from interfering with FlightLevel’s rightful use
of Lot G and Lot H. Eichleay Aff. § 8, Exhibit 2. As further described below, BEH on
numerous occasions has used vehicles and other means to block FlightLevel’s access to its fuel
farm and obstruct deliveries of fuel necessary for FlightLevel’s business operations and Airport
users. Eichleay Aff. § 21-32. Photographs attached as Exhibits 7 and 8 to the Eichleay Affidavit
show BEH vehicles obstructing the transport route of trucks delivering fuel to FlightLevel’s fuel
farm. Eichleay Aff. §{ 15-33,

A, FlightLevel’s Rights to Access its Fuel Farm

Property rights of FlightLevel at the Airport include (1) FlightLevel’s Lease Lot G and
associated “25’ Tank Farm Access Easement” (to the east) for access to FlightLevel’s fuel farm
on Lot H; (2) the “Lot B & H Licensed Area” on Lot B; (3) FlightLevel’s Tank Farm Lease Lot,
on Lot H; and (4) the area on Lot H (east of the Tank Farm Lease Lot and south of the “Lot B &

H Licensed Area”) where on February 15, 2017, FlightLevel was granted an access easement or



similar right of way to use in connection with its fuel farm by unanimous vote of the Norwood
Airport Commission. Eichleay Aff., § 4 and Exhibit 1.

Exhibit 1 to the Affidavit of Peter Eichleay shows the above referenced portions of the
Airport. Eichleay Aff., § 4. Exhibit 1 also shows Lot F at the Airport, which is leased to BEH.
Eichleay AfT., § 5. Exhibit 3 is a true and accurate copy of a plot plan identified as “Lot G
Fueling Restriction Plan” (the “AutoTURN plan™). Eichleay Aff., § 9. This AutoTURN plan
shows the aforementioned property rights; the NFPA 407 Aircraft Fueling Standard setbacks (in
red) where aircraft fueling is prohibited by Airport regulations, the “Gate 3 Taxiway” Object
Free Area (or “OFA” in yellow) where it is prohibited to park or leave aircraft or vehicles, and a
scaled AutoTURN example of a fuel transport delivering fuel to the Jet A loading pad on the
south side of FlightLevel’s fuel farm. On February 15, 2017 the NAC approved the AutoTURN
plan in connection with the extension of FlightLevel’s leases at the Airport. Eichleay Aff., § 9.

B. FlightLevel’s Reliance on Access to Its Fuel Farm

FlightLevel’s business relies heavily on its purchase and sale of aviation fuel, which
accounts for a substantial portion of its operating revenue. Eichleay Aff., § 10. FlightLevel
needs its commercial fueling operation to subsidize its other airport offerings, including its
aircraft maintenance, avionics, and hangar and tie-down storage businesses. FlightLevel is also
currently the sole provider of fuel to Airport users. Eichleay Aff., § 11. If BEH is permitted to
interfere with FlightLevel’s decades-old, and properly documented, recorded, and NAC
approved fuel farm access rights, it will disrupt the supply of fuel to the Airport, destroy
FlightLevel’s commercial fueling business, and terminate the revenue stream FlightLevel needs
to cover its overhead, pay for the salaries and benefits of its employees, and pay rent to BMA

and the Town of Norwood. Eichleay Aff., ¥ 35.



In order to operate its fueling business, FlightLevel and its third party delivery
contractors need to be able to access the FlightLevel fuel farm on the Tank Farm Lease Lot on
Lot H to offload bulk deliveries of jet fuel (“Jet-A™) and 100LL aviation gasoline (“Avgas™), and
to pull Jet-A and Avgas from the farm for delivery in FlightLevel’s own fuel vehicles
(“Refuelers”) to its customers aircraft at the Airport. Eichleay Aff., 9 12.

FlightLevel’s fuel farm includes four 12,000 gallon in-ground tanks, and a system of
pumps and pipes for moving and filtering fuel. Deliveries arrive in 8,000 to 10,000 gallon loads,
on transports (“Transports™) of up to 65 feet long.

Avgas is loaded into the FlightLevel fuel farm from a containment pad on the east side of
the fuel farm. The Avgas containment pad is oriented along a north/south axis. Jet-A is loaded
into the FlightLevel fuel farm from a containment pad on the south side of the fuel farm. The Jet-
A containment pad is oriented along an east/west axis requiring Jet-A Transport drivers to
execute a wide turn on Lot H in order to align their vehicles with the Jet-A c¢ontainment pad prior
to approaching the Tank Farm Lease Lot. Eichleay Aff., q 14.

In order to reach and exit the fuel farm, Transports must use the Gate 3 Taxiway Object
Free Area, the “25’ Tank Farm Access Easement” the “Lot B & H Licensed Area” on Lots B and
H, the wide turn area on Lot H that was the subject of the February 15, 2017 vote of the NAC,
and the area on Lot G west of the building on Lot G, as shown on the site plans at Exhibit 1 and
Exhibit 3 to the Eichleay Affidavit. Eichleay Aff., 15,

Accordingly, the area on Lot H abutting the easterly boundary of the Tank Farm Lease
Lot must be kept free of obstructions for vehicles to access the fuel farm, and the westerly
portion of FlightLevel’s Lot G must be kept free of obstructions for vehicles to depart the fuel

farm. [f any of those areas are obstructed, FlightLevel’s delivery Transports, on-airport



Refuelers, third-party service and inspection vehicles, and Airport and Town fire safety
equipment and vehicles cannot gain access to the FlightLevel fuel farm. Eichleay Aff., § 16.

C. This Court’s October 22, 2019 Order Prohibiting BEH from Interfering with
FlightLevel’s Rights

In this action, the Court issued an Order dated October 22, 2019 (the “Order”) ruling on
the parties’ cross-motions for summary judgment. The Court denied BEH’s motion and allowed
FlightLevel’s motion in part, awarding declaratory and injunctive relief to FlightLevel in
connection with its rights at the Airport. In particular, the Court ordered, in pertinent part:

FlightLevel’s motion for summary judgment (paper no. 64) is ALLOWED as to

Counterclaim | insofar as it seeks an order restraining plaintiffs from interfering with

Defendants’ rightful use and quiet enjoyment of their leasehold at the Airport
including Defendants’ Lot G and Lot H leascholds.

A true and accurate copy of the Order is attached to the Eichleay Affidavit as Exhibit 2.

The Order enjoins BEH from interfering with FlightLevel’s rightful use of Lot G and Lot
H. Lot H is where FlightLevel’s fuel farm is located.

As described further below, BEH has acted in contempt of the Order by interfering with
FlightLevel’s rightful use of Lot G and Lot H.

D. BEH’s Interference with FlightLevel’s Leasehold and Access Rights

On December 21, 2020, BEH and the NAC entered into a non-exclusive lease for a
94,500 square foot portion of the Airport known as the West Apron (the “West Apron Lease™),
which includes Lot A and portions of Lot B and Lot H. Eichleay Aff. q 17, Exhibit 4. On
December 21, 2020, BEH and the NAC entered into a non-exclusive lease for a 20,25 square
foot portion of the Airport known as the DC-3 Apron (the “DC-3 Apron Lease”). Eichleay Aff.,
9 18, Exhibit 5. In a separate federal action brought by BEH against the Town of Norwood and
others, both BEH and the Town of Norwood represented that the West Apron Lease and the DC-
3 Apron Lease are non-exclusive {the “Federal Action”). See Town Brief at 3 (“Norwood has: (a)
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provided BEH with a proposed form of “non-exclusive lease” and proposed areas for this lease at
the Norwood Memorial Airport (“Airport™); BEH Brief at 15 (“Principally, the NAC/Town have
failed to provide a lease to BEH for the amount of space promised under the Settlement
Agreement, free of encumbrances that will allow BEH to conduct FBO operations and build a
hangar”). True and accurate copies of relevant pages of the briefs by the Town and BEH in the
Federal Action are attached hereto as Exhibit A and Exhibit B. The Federal Court determined
that the West Apron Lease and the DC-3 Apron Lease provide non-exclusive rights to BEH,
consistent with the settlement agreement between BEH and the Town. See Order at 4-5:

“The Agreement entitles BEH only to “standard form, non-exclusive lease
agreements ... for ... the West Apron ... and ... the DC-3 Ramp.” Agm’t § 3
(emphasis added). The term “non-exclusive” means “not limited to only
one person or organization, or to one group of people or organizations.
BEH received what was due under the Agreement.”

A true and accurate copy of the Court’s Order in the Federal Action is attached hereto as Exhibit
C.

The West Apron Lease and the DC-3 Apron Lease each specifically state at Section IV
that “Third party commercial activity customarily associated with FBO operations shall be
authorized and permitted.” Eichleay Aff., § 19, Exhibits 4 and 5.

After entering into the West Apron Lease and the DC-3 Apron Lease with the NAC, BEH
has wrongfully asserted that the leases provide BEH with an unencumbered leases of the West
Apron and DC-3 Apron in order to be able to block FlightLevel’s fuel trucks from accessing
FlightLevel’s fuel farm on the Tank Farm Lease Lot on Lot H. Eichleay Aff., § 19.

BEH on numerous occasions has used and continues to use vehicles and other means to

block FlightLevel’s access to its fuel farm and obstruct deliveries of fuel necessary for

FlightLevel’s business operations. Eichleay Aff., ¥ 21. There is no valid reason for BEH to so



park its vehicles and aircraft. The only reason BEH is doing so is to attempt to obstruct
FlightLevel’s fuel deliveries.

Notwithstanding the available 94,500 square foot area of the West Apron Lease and the
available 20,250 square foot area of the DC-3 Lease, and available area on BEH’s Lot F
leasehold, since January 3, 2021, BEH has positioned its fuel truck in the area on Lot H directly
where inbound Jet-A delivery Transports must execute their wide turn to the east before turning
180 degrees west to line up with and position over the Jet-A containment pad on the south side of
FlightLevel’s fuel farm. Eichleay Aff., q 22.

On Sunday, January 10, 2021, FlightLevel placed the Town, the NAC, the Airport
Manager and BEH on notice that on Tuesday January 12, 2021, it would receive its first Jet-A
delivery since the Town and BEH entered into the West Apron Lease and the DC-3 Apron
Lease. Eichleay Aff., § 23. FlightLevel’s Notice Letter included a request that BEH’s fuel truck
be moved prior to the delivery. Eichleay Aff., § 23, No attempt was made on the part of BEH to
relocate its fuel truck, but FlightLevel’s Jet-A Transport driver was able to maneuver around
BER’s truck to complete the January 12, 2021 delivery. BEH President, Christopher Donovan
was present during the delivery and later accused FlightLevel of reckless conduct for coming
“within inches of hitting our fuel truck.” Eichleay Aff., 4 24.

On January 13, 2021, BEH sued FlightLevel for trespass in a separate action pending in
Norfolk Superior Court.? Eichleay Aff., § 25. FlightLevel has moved to dismiss that action.

FlightLevel’s second Jet-A delivery since the Town and BEH entered into the non-

exclusive West Apron Lease and the DC-3 Lease occurred on January 28, 2021. On that

* In that action, BEH claims it has exclusive lease rights. However, these claims are contradicted by BEH's
representations to the Court in the Federal Action, in which it argued the leases are not exclusive and by the Court’s
Order in that Action. See Exhibits A (p. 1 of the Town’s filing in the Federal Court case), B (p. 15 from BEH's
filings in that case), C (the Federal Court’s order, p. 4).



occasion, BEH had positioned its fuel truck and two additional vehicles in the path of the
delivery transport, blocking the approach that FlightLevel’s fuel Transport driver had taken on
January 12, 2021. However, FlightLevel’s Transport driver was again able to maneuver around
BEH’s truck and other vehicles to complete the delivery. Eichleay Aff. ¥ 26.

BEH has continued to position its fuel truck on Lot H blocking the area needed to execute
the wide turn onto the containment pad of FlightLevel’s fuel farm. Eichleay Aff. € 27.
Photographs showing BEH’s fuel truck and other vehicles blocking the area on Lot H are
attached to the Eichleay Affidavit as Exhibit 7 and Exhibit 8.

FlightLevel’s third Jet-A delivery since the Town and BEH entered into the non-
exclusive West Apron Lease and the DC-3 Lease occurred on February 22, 2021. By this date,
BEH had repositioned the vehicles parked in the approach path to FlightLevel’s Jet-A loading
and containment pad such that both of the routing taken on January 12, 2021 and January 28,
2021 were now obstructed. Eichleay Aff. § 28. Screenshots of video recorded on February 22,
2021 showing the location of BEH’s vehicles blocking the approach path to FlightLevel’s Jet-A
loading and containment pad is attached to the Eichleay Affidavit as Exhibit 8.

At 8:05 am on the morning of February 22, 2021, FlightLevel personnel called Mr.
Donovan to ask if he could move the vehicles on the West Apron, since a fuel delivery was
arriving that morning. Mr. Denovan’s response was “No.” Shortly after speaking by phone,
BEH added a fourth vehicle to the approach path of FlightLevel’s Jet-A loading and containment
pad. Eichleay Aff. §29.

Also at 8:05 am, FlightLevel’s FBO Manager sent an email to Mr, Donovan, copied to
Mr. Donovan’s son and employee, to place BEH on written notice of the anticipated Jet-A

Delivery and to request that that BEH move its vehicles, stating:



Good Morning Chris,

We are expecting a fuel delivery this morning. Is it possible for you to move the

vehicles on the west apron so the truck can get into the fuel farm? Please contact

me with any questions you might have.

A copy of FlightLevel’s 8:05 am email is attached to the Eichleay Affidavit as Exhibit 9. As of
this writing, no written response has been received. Eichleay Aff. € 30.

At approximately 12:51 pm on February 22, 2021, FlightLevel’s Jet-A Transport arrived
at the Airport and an attempt was made by the Transport driver to access the Jet-A loading and
containment pad. At approximately 1:08 pm, FlightLevel received a call from the dispatch office
at Titan Aviation Fuels (FlightLevel’s fuel supply contractor), informing that the Transport
driver was unable to access FlightLevel’s Tank Farm Lease Lot due to obstruction by BEH
vehicles. Eichleay Aff. §31.

The Transport departed the Airport without having completed the delivery. Eichleay Aff.
132.

Depending on weather and Airport usage, Flightlevel and Norwood Memorial Airport
will likely run out of Jet-A inventory by Thursday, February 25 or Friday, February 26, 2021. In
the meantime, on information and belief, FlightLevel will be charged $100.00/hour until the
Transport can be off-loaded. Eichleay Aft. ¥ 34.

FlightLevel is entitled to an injunction to maintain its existing lease and access rights and

to prevent BEH’s interference with FlightLevel’s rights.
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IL ARGUMENT
The standards for the issuance of a preliminary injunction are well established,? and
FlightLevel satisfies each. This Court should issue the requested injunction because FlightLevel
has a likelihood of success on the merits, will suffer irreparable harm if the requested injunction
is not granted, and the equities favor granting the injunction.

A. FlightLevel Has a Very Strong Likelihood of Succeeding on the Merits of its
Claims.

In the instant case, FlightLevel is entitled to an order to protect its ongoing valid lease
and access rights. FlightLevel and its third-party contractors need to be able to access its fuel
farm in order to have it provisioned by Transports of up to sixty-five (65) feet in length, and to
have access to it for FlightLevel’s Refuelers, which in turn fuel aircraft. Eichleay Aff,, § 12.

This Court’s October 22, 2019 Order expressly prohibits BEH from interfering with
FlightLevel’s access to Lots G and H. Again, Lot H is where FlightLevel’s fuel farm is located.

There are four sources of FlightLevel’s right to use certain portions of Lot B, Lot H and
the DC-3 Apron to access its fuel farm: (1) the Lot G Sublease and its *“25’ Tank Farm Access
Easement” rights; (2) the Tank Farm Sublease and its “25” Tank Farm Access Easement” rights -
and its rights to Lot H and the DC-3 apron; (3) the License Agreement and it’s “Lot B&H
Licensed Area” rights; and (4) the February 15, 2017 unanimous NAC vote and its access right

over Lot H. . Eichleay Aff., { 4.

* The standards for the issuance of a preliminary injunction are well established: (1) a likelihood of success on the
merits; (2) that irreparable harm will result from denial of the injunction; and (3) that, in light of the moving party’s
likelihood of success on the merits, the risk of irreparable harm to the moving party outweighs the potential harm to
the nonmoving party in granting the injunction. Boston Police Patrolmen’s Ass'n, Inc. v. Police Dept. of Boston,
446 Mass. 46, 49 (2006). Where the balance cuts in favor of the moving party, the Court should issue a preliminary
injunction. Commonwealth v. County of Suffolk, 383 Mass. 286, 288 (1981) (citing Packaging industries Group,
Inc. v. Cheney, 380 Mass 609, 617) (if there is a substantial risk of irreparable harm to the moving party, it must be
balanced against any similar risk to the other party in the light of the chance of each party to succeed on the merits).
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1. The Lot G Sublease, Tank Farm Sublease, and License Agreement are
Valid, Enforceable, and Pre-Date the General Release & Settlement
Agreement

“Any recordable instrument purporting to affect an interest in real estate, title to which is
held by a city, town, district or regional school district, executed in the name of a town . . . by
any agent or committee authorized by particular vote of the city, town or district . . . shall be
binding on the city, town, district or regional school district in favor of a purchaser or other
person relying in good faith on such instrument notwithstanding inconsistent provisions of
general or special law, the city or town charter, by-laws, resolutions or votes.” G.L. ¢. 40, § 3A.

The Town, acting through proper vote of its NAC, consented to the Lot G Sublease the
Tank Farm Sublease, and executed the License Agreement to allow the sublessee to use the “25°
Tank Farm Access Easement” on Lot B, and the “Lot B&H Licensed Area” on Lot B and Lot H.
These agreements are therefore binding on the Town and the NAC “notwithstanding inconsistent
provisions of general or special law, the city or town charter, by-laws, resolutions or votes.”
G.L. c. 40, § 3A.

Since entering into the West Apron Lease and the DC-3 Apron Lease, BEH has sought to
block FlightLevel’s fuel trucks from accessing FlightLevel’s fuel farm on the Tank Farm Lease
Lot on Lot H by parking vehicles in areas of the West Apron and DC-3 Apron that are subject to
FlightLevel’s leasehold and access rights and are needed for FlightLevel’s fuel trucks to access

FlightLevel’s fuel farm. Eichleay Aff., 9 19-32.

2. This Court’s October 22,2019 Order Expressly Prohibits BEH from
Interfering with FlightLevel’s Access To Its Lot G and Lot H Leaseholds

The October 22, 2019 Order expressly prohibits BEH from, among other things,
interfering with FlightLevel’s use and enjoyment of its Lots G and H leaseholds. See Naddif'v.

St. Hilgire, 5 LCR 86, 89 (Mass. Land Ct. 1997) (granting summary judgment and making final
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determination on use of land, thereby dissolving preliminary injunction). BEH is therefore barred
from contesting FlightLevel’s access rights concerning Lots G and H. Therefore, FlightLevel’s
lease rights cannot be abrogated by BEH in this manner, and FlightLevel is entitled to an

injunction to preserve its valid lease, license and access rights.

B. FlightLevel Will Suffer Irreparable Injury Unless the Court Restrains BEH
from Interfering with and Violating FlightLevel’s Lease and Access Rights.

A party experiences irreparable injury when there is no adequate remedy at final
judgment. GTE Prods. Corp. v. Stewart, 414 Mass. 721, 724 (1993).4

Here, FlightLevel will suffer irreparable injury unless the Court restrains BEH from
interfering with FlightLevel’s access to its fuel farm. BEH has already established a practice of
obstructed access to FlightLevel’s fuel farm and other buildings on numerous occasions.
Eichleay Aff., §9 19-32.

While FlightLevel’s inability to obtain fuel deliveries and sell fuel to its aircraft
customers is an economic loss, its inability to do so threatens the very existence of FlightLevel’s
business, and as the sole provider of aviation fuel at the Airport, leaves Airport users without
access to fuel. Eichleay Aff., 9% 1, 11. FlightLevel’s business relies heavily on its purchase and
sale of aviation fuel, which accounts for a substantial portion of its operating revenue. Eichleay
Aff., § 10. FlightLevel needs its commercial fueling operation to subsidize its other airport
offerings, including its aircraft maintenance, avionics, hangar and tie-down storage businesses.
Eichleay Aff., § 11. If BEH is permitted to interfere with FlightLevel’s decades-old, and

properly documented, recorded, and NAC approved fuel farm access rights, it will disrupt the

4 See also Baer v. Nat'l Bd. Of Med, Exam'rs, 392 F. Supp. 2d 42, 49 (D. Mass. 2005) (“Irreparable injury in the
preliminary injunction context means an injury that cannot adequately be compensated for either by a later-issued
permanent injunction, after a full adjudication on the merits, or by a later-issued damages remedy”) (internal
quotations omitted).
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supply of fuel to the Airport, destroy FlightLevel’s commercial fueling business, and terminate
the revenue stream FlightLevel needs to cover its overhead, pay for the salaries and benefits of
its employees, and pay rent to BMA and the Town of Norwood. Eichleay Aff., § 34. In such
circumstances, courts have found “irreparable harm where the loss threatens the very existence
of the movant’s business.” Hull Municipal Lighting Plant v. Massachusetts Municipal
Wholesale Electric Co., 399 Mass. 640, 643 (1987) (holding that if plaintiff were allowed to stop
its payments, irreparable harm found where moving party relied solely on payments to meet its
bond obligations).®

The exact amount of damages for BEH’s interference with FlightLevel’s lease and access
rights between now and the time FlightLevel could obtain a final judgment would be difficult, if
not impossible, to ascertain. Absent enforcement of FlightLevel’s leases, license and access
rights, BEH will directly interfere with FlightLevel’s rights. Without the aid of this Court,
FlightLevel has no adequate remedy at law. Consequently, an order is needed preventing BEH
from interfering with FlightLevel’s access rights under the Lot G Sublease, The Tank Farm
Sublease, The License Agreement, and the NAC vote. Such an order would be efficient to the
ends of justice.

Similarly, a money judgment standing alone would be incomplete to protect
FlightLevel’s rights and interests. See Packaging Indus. Group, Inc. v. Cheney, 380 Mass. 609,
621 (1980) (discussing defendant’s inability to pay damages could support issuance of
injunction). Without the injunctive relief requested in this Motion, FlightLevel will be unable to

exercise its bargained-for rights under the existing leases and access agreements.

* See also Blackie’s on the Rocks v. Town of Hull, 97-1411-B, Mass. Super. LEXIS 726 at *1 (Feb. 12, 1998)
(preliminary injunction granted to keep liquor license as without it, it was highly probable that the plaintiff
restaurant would go out of business).
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There is now documented evidence that BEH has been purposefully blocking

FlightLevel’s fuel Transports’ access to the tank farm. Eichleay Aff., § 19-33.
C. The Balance of Equities Favors FlightLevel.

Finally, the threatened harm to FlightLevel outweighs the harm the injunction will cause
to BEH, particularly since BEH would be required to do nothing more than not interfere with and
preserve FlightLevel’s existing lease and license rights. Lebel v. Backman, 342 Mass. 759, 765
(1961) (upholding lease rights and finding lessors could be enjoined because there was evidence
of a continuing intent to deprive the sublessee of the use of his leaschold); see Rattigan v. Wile,
445 Mass. 850, 864 (2006) (upholding “expansive” injunction issued by trial court because of
“defendant’s creativity in persisting with his campaign of nuisance,” and permanently enjoining
the defendant from unreasonably interfering with the use and enjoyment of the plaintiffs’
property); Joyal v. Marlborough, 3 Mass. L. Rep. 379 (1995) (a municipality may be enjoined
from making use of land owned or controlled by it in a way which is offensive to persons of
ordinary sensibilities occupying neighboring property, or which unreasonably diminishes the
value to property owned by others and allowing preliminary injunction enjoining municipal
defendant). FlightLevel requests that BEH be enjoined from interfering with FlightLevel’s
existing lease and license rights.

Moreover, from a practical perspective, an order preserving FlightLevel’s lease and
license rights does not pose undue hardship on BEH. BEH would be required to do nothing
more than not interfere with FlightLevel’s existing rights. Any arguments by BEH that it needs
to utilize or encroach on FlightLevel’s existing lease and access rights are unavailing because to
hold otherwise would deprive FlightLevel of the benefits of its bargain and render its contractual

rights a nullity.
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III. CONCLUSION
FlightLevel has satisfied the elements entitling it to the proposed temporary restraining
order and injunctive relief. The proposed Order, attached as an exhibit to the Motion, should

therefore be granted in its entirety and then entered as an injunction.

FLIGHTLEVEL NORWQOD, LLC,

EAC REALTY TRUST II,

EAC REALTY TRUST IV, and

PETER EICHLEAY, in his capacity as Trustee
of EAC Realty Trust Il and EAC Realty Trust IV,
By their attorneys,

/s’ A. Neil Hartzell

A. Neil Hartzell, BBO # 544752
Ben N. Dunlap, BBO # 661648
Freeman Mathis & Gary, LLP
60 State Street, 6th Floor
Boston, MA 02109

Phone: 617.963.5975
nhartzell@fmglaw.com

Date: 1{ 5\(/ /2) bdunlap@fmglaw.com
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I, A. Neil Hartzell, certify that on the glk f February 2021, I served a copy of the
foregoing by email and mail, first-class, postage pre-paid to counsel:

Eric Hans Loeffler, Esq.
Davids & Cohen, P.C.

40 Washington Street, Suite 20
Wellesley, MA 02481

/s/ A. Neil Hartzell

A. Neil Hartzell
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

BOSTON EXECUTIVE HELICOPTERS,
LLC,

Plaintiff,
v Civil Action No. 15:CV-13647-RGS

FRANCIS T. MAGUIRE, et al.,

Defendants.

NORWQOD’S OPPOSITION TO BEH’S MOTION TO ENFORCE SETTLEMENT
AGREEMENT, IMPOSE SANCTIONS., AND AWARD ATTORNEYS’ FEES

FRANCIS T. MAGUIRE, et al.,
By their attorneys,

David S. Mackey (BBO #542277)
dmackey@andersonkreiger.com
Mina S. Makarious (BBO #675779)
mmakarious@andersonkreiger.com
Jonathan T. Elder (BBO #654411)
jelder@andersonkreiger.com
ANDERSON & KREIGER LLP

50 Milk Street, 21* Floor

Boston, MA 02109

(617) 621-6525

November 6, 2020
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INTRODUCTION

The defendants, the Town of Norwood (the “Town™), the Norwood Airport Commission
(the “NAC”), and the individually named Town and NAC officials (collectively “Norwood™),
oppose Boston Executive Helicopters, LLC’s (“BEH’s”) Motion to Enforce Settlement
Agreement, Impose Sanctions, and Award Attorneys® Fees (the “Motion to Enforce™).

As BEH acknowledges the Court must enforce the General Release & Settlement
Agreement (“Agreement”) entered into between Norwood and BEH on July 30, 2019 according
to its terms. Memorandum of Law in Support of Plaintiff’'s Motion to Enforce Settlement
Agreement, Impose Sanctions, and Award Attomeys’ Fees (*BEH Mem.”) at 15. Despite the
volume of BEH’s submissions, and BEH’s desire to enmesh the Court in a convoluted tangle
regarding what BEH did or did not believe it was agreeing to, the terms of the Agreement
ultimately govern. And, when the Agreement is interpreted according to those terms, it is clear
that Norwood has fully complied, and the Motion to Enforce should be denied. Norwood has:
(a) provided BEH with a proposed form of “non-exclusive lease” and proposed areas for this
lease at the Norwood Memorial Airport (*Airport”) that are the exact space identified in the
Agreement; (b) written a letter in support of BEH’s request to the Federal Aviation
Administration (“FAA?”) for relief from portions of the FAA-required Taxi-Lane Object Free
Arcas (“TOFAs") at the Airport; (c) properly provided BEH with copies of certain required
correspondence involving its interests at the Airport; (d) given BEH multiple opportunities to
help shape the submission of Norwood’s Corrective Action Plan to the FAA (which FAA has
now approved); and (e) appointed a designated liaison to attend NAC meetings at which BEH
matters are discussed.

BEH’s claims with respect to the Agreement’s provision that the parties execute a “non-

exclusive lease,” fail for an additional reason, BEH seeks an order that Norwood is obliged to
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provide a lease “free of encumbrances,” including “encumbrances” caused by another entity’s
claimed rights of access over the “non-exclusive” leasehold, BEH Mem. at 1, 15, 16. Suchan
order would be directly at odds with the Agreement’s use of the term “non-exclusive.” But if the
Court determines that the Agreement is ambiguous on this point, and that there was no meeting
of the minds on the meaning of “non-exclusive,” then there was no agreement on a material term,
and the Agreement’s provision requiring the parties to execute a lease is no more than an
unenforceable agreement to agree at a future time.

Finally, as an alternative to summarily denying the Motion to Enforce, this Court may
stay the matter pending resolution of related state court litigation involving all the relevant
players to this dispute. BEH alleges that it was misled into signing the Agreement before it
understood that FlightLevel Norwood, LLC (“FlightLevel”) claimed interests in the property at
issue at the Airport. FlightLevel is not a party to this dispute, but if BEH is right that it is
entitled to something other than the “non-exclusive lease” required by the Agreement,
FlightLevel’s presence could be required to adjudicate the parties’ claims. The Norfolk County
Superior Court is already addressing FlightLevel’s alleged property rights over the land at issue,
and Norwood, BEH and FlightLevel are all parties to that case. Second Amended Verified
Comoplaint, FlightLevel Norwood LLC, et al. v. Town of Norwood, et al., Notfolk Superior Court
C.A. No. 1982CV01099, Affidavit of Christopher R. Donovan, BEH President (“Donovan Aff.”)
98, Exhibit 3 (ECF #234-3). The Superior Court denied FlightLevel’s Motion for a Preliminary
Injunction and took Norwood’s Motion to Dismiss under advisement in July. Memorandum and
Order on Plaintiff’s Request for a Preliminary Injunction, Affidavit of Mina S. Makarious
(“Makarious Aff.”) 9 3, Ex. A. If, as BEH argues, the provision that the parties execute a “non-

exclusive lease™ is inconsistent with FlightLevel’s claimed rights at the Airport, this Court
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adequate vehicle for the complete and prompt resolution of the issues between the parties.”
Moses H. Cone Memorial Hospital v. Mercury Construction Corp., 460 U.S. 1, 28 (1983), citing
Colorado River Water Conservation District v. United States, 424 U.S. 800 (1976). “Where the
issues pending in this Court are identical to those pending in state court, piecemeal litigation is
easily avoided by the District Court staying its hand.” National Railroad Passenger Corp. v.
Providence and Worcester Railroad Company, 798 F.2d 8, 11 (1st Cir. 1986) Accordingly,
before requiting joinder of FlightLevel as a required party, the Court should stay resolution of
the matter pending resolution of the FlightLevel matter in state court.4

CONCLUSION

For the foregoing reasons, this Court should deny the Motion to Enforce, or stay the
matter pending resolution of the FlightLevel matter in state court.

FRANCIS T. MAGUIRE, et al.,
By their attorneys,

/s/ Mina S. Makarious
David S. Mackey (BBO #542277)
dmackey@andersonkreiger.com
Mina S. Makarious (BBO #675779)
mmakarious@andersonkreiger.com
Jonathan T. Elder (BBO #654411)
jelder@andersonkreiger.com
ANDERSON & KREIGER LLP
50 Milk Street, 21 Floor
Boston, MA 02109
(617)621-6525
November 6, 2020
Certificate of Service

I'hereby certify that this document filed through the ECF system will be
sent electronically to the registered participants identified on the Notice of
Electronic Filing.

/s/ Mina S. Makarious

4 Norwood has repeatedly offered to BEH that BEH, Norwood and Flight Level mediate the property issues
at the Airport. BEH has consistently declined to mediate, asserting, among other things, that Norwood counsel is
advocating mediation because it is colluding with FlightLevel and seeks to mediate to cover up its illegal actions.
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

BOSTON EXECUTIVE HELICOPTERS, LLC,
Plaintiff,

v C.A. NO. 15:CV-13647-RGS

FRANCIS T. MAGUIRE, ET AL.,

Defendants.

MEMORANDUM OF LAW IN SUPPORT OF PLAINTIFF’S MOTION
TO ENFORCE SETTLEMENT AGREEMENT, IMPOSE SANCTIONS
AND AWARD ATTORNEYS’ FEES
The plaintiff, Boston Executive Helicopters, LLC (“BEH”) hereby requests that this
Honorable Court order Defendants to perform obligations agreed to under a General Release &
Settlement Agreement dated July 30, 2019 (the “Settlement Agreement™), and sanction the
Defendants for fraud in the inducement, failure to act in accordance with the Settlement Agreement
and for material omissions and misrepresentations made to BEH and the Court. The facts
supporting this Motion are set forth in the accompanying Affidavit of Christopher R. Donovan
(“Donovan Affidavit”), President of BEH. As grounds for this Motion, BEH states the following,
INTRODUCTION
This Motion is made necessary by the Defendants’ multiple breaches of the Settlement
Agreement, a copy of which is attached to the Donovan Affidavit as Exhibit 1. As discussed in
greater detail below, the Defendants have breached the Settlement Agreement in the following
manners:
a. By failing to provide BEH a lease for the promised amount of ramp

space, free of encumbrances which would prevent BEH from operating
as an FBO;
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b. By purposefully and materially undermining BEH’s petition to the FAA
seeking approval for the removal of all TOFA/OFA markings on
Taxiway 3;

¢. By failing to distribute copies of all email and correspondence
contemporaneously by and between the Town/NAC, FlightLevel or
BEH, including between their respective attorneys or representatives;

d. By failing to provide copies of all correspondence and allow BEH to
participate in any meetings with the FAA, allowing BEH a “seat at the
Table” in a *“Joint Corrective Plan” regarding the negotiations for the
corrective action plan, from the Directors Determination for Case no.
16-15-05 wherein the Airport was found to have violated BEH’s rights;

e. By the Board of Selectmen abandoning its obligation and otherwise
failing to provide oversight of the NAC regarding issues involving
BEH;

f. By failing to provide the appropriate turn around at the Gate #3 access
area; and

g. By continuing the retaliation toward BEH because BEH exercised its
constitutional right of petition.

To date, BEH still does not have a lease for ramp space at the Airport which can be used
for FBO operations as promised in the Settlement Agreement. As outlined in the Donovan
Affidavit, the Defendants and their counsel intentionally concealed encumbrances on the West and
DC-3 Ramps, which were only made known to BEH after the Settlement Agreement was executed.
Thus, the existence of and failure of the Defendants to identify all encumbrances renders the ramps
promised to BEH (West and DC-3 Ramps) in the settlement agreement useless for any FBO
operations by BEH or construction of a hangar, which the Defendants knew prior to the Settlement
Agreement.

The Defendants have further sought to actively undermine BEH’s petition to the FAA for
the removal of TOFA/OFA markings on Taxiway 3 and, in fact, have proposed and affirmatively

advocated to the FAA that the markings be expanded into BEH’s hangar/leasehold on Lot F. The

2
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agreement either by ‘including a provision explicitly retaining [enforcement] jurisdiction . . .*”),

quoting Lipman v. Dve, 294 F.3d 17, 20 (1st Cir. 2002).

Il THE DEFENDANTS ARE IN BREACH OF THE SETTLEMENT AGREEMENT.
— e e e AL N T INE SR T ILEMENT AGREEMENT,

The Defendants have failed to perform under the terms of the Settlement Agreement in
several material respects, as fully set forth in the above statement of facts and the Donovan
Affidavit. Principally, the NAC/Town have failed to provide a lease to BEH for the amount of
space promised under the Settlement Agreement, free of encumbrances that will allow BEH to
conduct FBO operations and build a hangar. The Defendants have intentionally and materially
undermined BEH’s petition to the FAA requesting removal of TOFA/OFA marking outside of
BEH’s hangar on Lot F, and plan to increase the TOFA/OFA area to the detriment of BEH and in
violation of the Settlement Agreement.

The Defendants have also unquestionably failed to distribute copies of all email and
correspondence by and between the Town/NAC, FlightLevel or BEH, including between their
respective attorneys or representatives, and have not permitted BEH to participate in meetings with
the FAA concerning the Corrective Action Plan, all in violation of the Settlement Agreement. The
Board of Selectmen have also abandoned their oversight responsibilities under the Settlement
Agreement by assigning that role to counsel, who represents both the NAC and the Town,

Il. THE SETTLEMENT AGREEMENT SHOULD BE ENFORCED ACCORDING
—— e e O L LU P ENTURCED ACCORDING
TO ITS TERMS.

Settlement agreements are commonly enforced by specific performance. See Correia v.
Desimone, 34 Mass. App. Ct. 601 (1993) (affirming award of specific performance where party
attempted to renege on settlement agreement reached the day before). Specific performance is
typically an appropriate remedy when a party to a settlement agreement attempts to renege.

Malave v. Carney Hospital, 170 F.3d 217 (lst Cir. 1999). Summary enforcement of an arm’s

15
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attorney’s fees associated with that litigation are recoverable from the defendant. Mut. Fire

Marine & Inland Ins. Co. v. Costa, 789 F.2d 83, 88 (Ist Cir. 1986) (applying Massachusetts law)

(citations omitted). The Town/NAC’s conduct has caused BEH to be sued by FlightLevel, and
BEH is entitled to recover those fees, as well as the fees incurred since the Settlement Agreement,
against the Town/NAC.

Due to the Defendants’ and their counsel’s actions, BEH has been denied the resolution
for which it bargained, and now finds itself again having to expend a significant amount of money
litigating the enforceability of the settlement just to obtain that for which it originally bargained.
The Defendants have continually and consistently acted in bad faith prior to settlement and
certainly post settlement. They have offered no solution to the damage they have caused. This
bad faith conduct has also embroiled BEH in litigation with FlightLevel, at great expense and time,
with the resulting lost revenue.

The Defendants, with the ongoing assistance of counsel, at the time of this motion, have
still, despite numerous demands, not complied with the aforementioned provisions of the
Settlement Agreement, have not acted in good faith in delivering to BEH a lease for the amount
of ramp space promised in the Settlement Agreement, and have caused BEH to continue to incur
attorney fees in trying to motivate the Town/NAC to comply with the basic provisions of the
Settlement Agreement.

CONCLUSION

Based upon the foregoing, Boston Executive Helicopters, LLC, having shown a clear
breach of the Settlement Agreement and bad faith by the Defendants and their counsel, hereby
respectfully requests that this Honorable Court issue an Order reopening the case, Order the

Defendants and their counsel to comply with the Settlement Agreement terms, and issue an Order
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sanctioning the Defendants and their counsel in an amount to compensate BEH for its attoneys’
fees and lost revenue caused by the Defendants’ failure to provide space for BEH to operate as an
FBO at the Airport, and costs, including attorneys’ fees, incurred in defense of the FlightLevel
case, which are another direct result of the Defendants and their attorneys.

Respectfully submitted,
BOSTON EXECUTIVE HELICOPTERS, LLC,

By its attorneys,

/s/ Erie H. Loefller

Eric H. Loeffler, BBO #641289
DAVIDS & COHEN, P.C.

40 Washington Street, Suite 20
Wellesley, MA 02481
781-416-5055
eloeffler@davids-cohen.com

Dated: October 9, 2020

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the above documents, filed through the Electronic Case
Filing System, was served upon the attorney of record for each party by email and by electronic
means on October 9, 2020.

s/ Evic H. Loeffler
Eric H. Loeffler
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 15-13647-RGS
BOSTON EXECUTIVE HELICOPTERS, LLC
V.
FRANCIS T. MAGUIRE, et al.
MEMORANDUM AND ORDER ON PLAINTIFF’S MOTION TO ENFORCE
SETTLEMENT AGREEMENT, IMPOSE SANCTIONS,
AND AWARD ATTORNEYS' FEES
November 20, 2020

STEARNS, D.J.

After prolonged litigation, plaintiff Boston Executive Helicopters, LLC
(BEH), and defendants Town of Norwood (Town), Norwood Airport
Commission (NAC), and the individually named Town and NAC officials
(collectively, Norwood) reached an agreement to setile their dispute on the
eve of a December 10, 2018 trial. Months of contentious motion practice
followed over what the parties had exactly agreed upon. After some prodding
by the court, on July 30, 2019, the parties reported that they had achieved a
“valid, enforceable settlement agreement (Agreement).” Dkt # 220. At the
parties’ request, the court agreed to retain jurisdiction to enforce the terms

of the Agreement should it become necessary. See Dkt # 228. The parties
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stipulated to a dismissal of the litigation with prejudice on September 12,
2019. See Dkt # 229,

BEH now alleges that defendants have breached six provisions of the
Agreement, see Dkt # 234-1 (Agm’t), and seeks specific performance and the
imposition of sanctions. BEH asserts that defendants (1) failed to provide
BEH an encumbrance-free lease for the promised amount of ramp space at
Norwood Airport; (2) undermined BEH’s petition to the FAA seeking
approval for the removal of all taxi lane object free area (TOFA) markings on
Taxiway 3;* (3) failed to contemporaneously distribute copies of all email
and correspondence by, between, and among the Town, NAC, FlightLevel,
and/or BEH; (4) refused to allow BEH to participate in meetings with the
FAA or to have a “seat at the Table” in negotiating a Joint Corrective Action

Plan (JCAP); (5) failed to provide proper oversight by the Board of Selectmen

* BEH also lists as a breach of the Agreement that Norwood failed to
provide the “appropriate turn around” at the Taxiway 3 access area. Mot.
at 1. It is unclear whether BEH’s complaints about Taxiway 3’s supposedly
inadequate turn around and its attempt to remove the TOFA markings are
related. In any event, the court recognizes that the Agreement requires NAC
“to construct a pedestrian access gate at Taxiway 3 ... within ninety (90)
days of the execution of this agreement” that has “[a]lppropriate turnaround
and lighting.” Agm’t § 4. However, neither party has addressed this
purported violation of the Agreement with sufficient detail for the court to
rule on the claim of a breach.

2
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over dealings between NAC and BEH; and (6) retaliated against BEH in
response to its demands. Mot. at 1-2.
DISCUSSION

“[A] suit to enforce a settlement is a contract dispute which requires a
new jurisdictional basis to be heard in federal court.” Quincy V, LLC v.
Herman, 652 F.3d 116, 121 (1st Cir. 2011). However, “[a]ncillary jurisdiction
exists where the district court has ensured its continuing jurisdiction to
enforce a settlement agreement ... by ‘including a provision explicitly
retaining [enforcement] jurisdiction.” Baella-Silva v. Hulsey, 454 F.3d 5,
10 (1st Cir. 2006), quoting Lipman v. Dye, 294 F.3d 17, 20 (st Cir. 2002).

The court agreed to “retain jurisdiction over th[is] case to resolve any
disputes that may arise from the implementation of the settlement
agreement’s terms.” Dkt # 228 (emphasis added). Any grievances that arise
outside of the four corners of the Agreement, however, lie outside the ambit
of the court’s jurisdiction. Cf. Lipman, 294 F.3d at 21.

Violations of the Agreement

A settlement agreement is interpreted in the same manner as any other
contract. See, e.g., Perryv. F.D.I.C., 2010 WL 5349883, at *6 (D. Mass.
Dec. 21, 2010). Contract interpretation is generally a question of law for the

court. Teragram Corp. v. Marketwatch.com, Inc., 444 F.3d 1, 9 (1st
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Cir. 2006). The court construes the Agreement as an integrated whole
according to its plain meaning, McAdams v. Mass. Mut. Life Ins. Co., 391
F.3d 287, 298-299 (1st Cir. 2004), and will enforce any unambiguous terms,
Schwanbeck v. Fed.-Mogul Corp., 412 Mass. 703, 706 (1992).

1) Lease for West Apron and DC-3 Ramps

BEH first argues that Norwood failed to provide it with a lease for the
Agreement’s promised amount of ramp space “free of encumbrances”
because FlightLevel, another airport operator, has claimed preexisting
access rights over the same ramp space. Mot. at 1, 15-16. Norwood responds
that BEH received a proposed lease consistent with the terms of the
Agreement.

Norwood has the better of the arguments. The Agreement entitles BEH
only to “standard form, non-exclusive lease agreements . . . for . . . the West
Apron...and...the DC-3 Ramp.” Agm’t § 3 (emphasis added). The term
“non-exclusive” means “not limited to only one person or organization, or to
one group of people or organizations.”2 This language does not support

BEH’s demand for a lease “free of encumbrances.” BEH received what it was

2 Cambridge Dictionary,
https://dictionary.cambridge.org/us/dictionary/english/non-exclusive
(last visited Nov. 19, 2020).

4
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due under the Agreement, that is, a lease granting unrestricted access to the
ramp space.

BEH makes no forceful argument to the contrary but contends that
Norwood “concealed” FlightLevel’s access rights during the settlement
discussions and now “attempt[s] to re-write history.” Mot. at 4-9; Reply at 7.
The court will not consider this allegation for two reasons (putting aside the
improbability that BEH would never have taken note of FlightLevel’s airport
operations). First, courts do not consider extrinsic evidence when a
contract’s language is unambiguous, as is the case here. Sound Techs., Inc. v.
Hoffman, 50 Mass. App. Ct. 425, 429 (2000). Although BEH ostensibly
“would never [have] accept[ed] a lease that had encumbrances,” Mot. at 9,
BEH'’s submissions concerning the parties’ negotiations and performance of
the Agreement are an attempt to vary the plain meaning of terms under
which it in fact accepted the lease. See Pls.’ Reply at 1-7. The Agreement’s
integration clause, see Agm’t § 21, cements this conclusion. Simon v. Simon,
35 Mass. App. Ct. 705, 713 n.9 (1994) (a finding that an agreement is not
integrated is a “predicate” to considering extrinsic evidence). Second, BEH’s

theory sounds in fraud in the inducement, not enforcement of a contract, and
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thus exceeds the court’s ancillary jurisdiction over the enforcement of the
Agreement.3

Because BEH does not contest that Norwood offered non-exclusive
leases to the West and DC-3 ramps, the court finds that Norwood complied
with its obligations as to this provision of the Agreement.

2) Removal of TOFA Markings

BEH next argues that Norwood undermined its petition to the FAA to
remove TOFA markings on Taxiway 3 — and in fact submitted even more
stringent TOFA measurements to the FAA in its 2020 Technical Master Plan
Update (TMPU). But Norwood states that it met its full obligation under the

Agreement when it submitted a letter in support of BEH’s petition to the
FAA.

The Agreement provides:

“BEH shall prepare a petition to the FAA, with appropriate plans
or drawings, seeking approval for the removal of all TOFA ...
markings on Taxiway 3. The NAC shall submit a letter to the FAA
in support of BEH’s petition . . . within thirty (30) days after the
receipt of BEH’s submission to the FAA. Ifapproved by the FAA,

3 While “a trial court may not summarily enforce a purported
settlement agreement if there is a genuinely disputed question of material
fact regarding the existence or terms of that agreement,” Malave v. Carney
Hosp., 170 F.3d 217, 220 (1st Cir. 1999), here the parties do not dispute the
existence or wording of the Agreement. See Dkt # 220, Reply at 7. BEH
cannot simultaneously allege fraud in the inducement to overcome the
integration clause, see Reply at 7-8, while representing that the Agreement
is valid.

6
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the TOFA/OFA markings on Taxiway 3 shall be removed by the
NAC within sixty (60) days.”

Agm’t § 9 (emphasis added).

The parties agree that NAC sent a letter supporting BEH’s petition to
the FAA on November 20, 2019, but quibble over whether NAC acted within
the 30-day window stipulated in the Agreement. See Mot. at 10; Opp’n at 11-
12.4 Even if NAC bumbled this deadline, it is not clear what relief the court
could order. BEH seeks specific performance, yet NAC did send the
supportive letter required by the Agreement over a year ago, and there is no
argument that it was received too late by the FAA to be considered in its
ruling on BEH’s petition. See, e.g., Med. Prac. Mgmt., Inc. v. Bos. IVF, Inc.,
67 Mass. App. Ct. 1102, 1102 n.3 (2006) (“[Plaintiffs] claim
for specific performance of an accounting is moot as the accounting had
been completed.”). It is not alleged that the FAA granted BEH's petition,
which was a prerequisite to NAC’s removal of the TOFA markings, and the
Agreement, of course, had no binding effect on the FAA’s decision making

(nor could it have).5

¢ Norwood maintains that BEH did not provide “appropriate plans or
drawings” with its initial August 26, 2019 petition, and that Norwood did not
receive notice of BEH's October 16, 2019 correction until October 31, 2019.
Opp'n at 11; Makarious Aff, § 21; Dkt # 243-19.

5 BEH’s secondary argument that NAC’s implementation of stricter
TOFA markings at BEH'’s hangar in June of 2020 “violates the letter and

7
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3) Distributing Correspondence
BEH next alleges that Norwood breached the Agreement by failing to
circulate contemporaneously all correspondence between itself, NAC,
FlightLevel, and/or BEH. Norwood counters that BEH does not identify any
correspondence which has allegedly been withheld. Opp’n at 13.
According to a handwritten clause in the Agreement:
For a period of eighteen (18) months following execution of this
Agreement. . . the Town and the NAC agree to copy, or distribute
copies, to both BEH and FlightLevel . .. any and all email and
correspondence, by and between the NAC and BEH or

F[lightLevel], contemporaneously with any such
communications.

Agm't at 6.
Norwood represents that it “has provided [to] BEH and FlightLevel a

weekly package” of correspondence since entering into the Agreement

spirit of the . . . Agreement” also fails. Mot. at 11. The structure of § ¢ limits
Norwood’s obligation to “support” the removal of TOFA markings only in its
submission to the FAA. The court agrees with Norwood that “nothing in the
Agreement guarantees BEH a lease area free of TOFAs” — especially since the
Agreement provides for a non-exclusive lease — and the process for
petitioning the FAA outlined in § 9 reflects that these markings are “not
within Norwood’s sole power to remove.” Opp™n at 5.

Nor do the increased TOFA markings violate the terms of BEH’s ramp
leases. Reply at 5-7. The Agreement entitles BEH to approximately 72,000
sq. ft. at the West Apron and 15,295 sq. ft. at the DC-3 Ramp but is otherwise
silent as to the nature of the leased space. See Agm’t § 3. The court will not
enjoin NAC from a “plan to increase the TOFA/OFA area to the detriment of
BEH,” Mot. at 16, because the Agreement makes no provision for granting
this type of relief,

8
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although acknowledges belatedly turning over a few hundred pages of
correspondence in July of 2020. Opp’n at 12-13. To the extent that these
communications form the basis of BEH’s claim, see, e.g., Donovan Aff. § 129
(listing documents already produced as examples of Norwood's breach), it is
unclear what relief BEH seeks, as this provision of the Agreement was
eventually, if unevenly, performed. While BEH also claims that “other letters
and communications have apparently not been provided to BEH despite
many requests,” Mot. at 13, it does not identify any documents specifically or
generically that it has in mind. The court cannot order the production of
documents that a party cannot identify or describe.
4) Joint Corrective Action Plan

BEH also challenges Norwood’s alleged failure to allow BEH to
participate in FAA meetings or to have a “seat at the Table” in negotiating a
JCAP to remedy Norwood’s alleged violations of FAA leasing requirements.
BEH states that, other than attending two meetings in October of 2019, it has
not attended any subsequent meetings regarding the JCAP — and further that
the October meetings did not include the FAA.

The Agreement provides “that BEH shall be allowed to participate in
any meetings . . . regarding the negotiation with the FAA regarding . . . the

goal of crafting a [JCAP].” Agm’t § 8. BEH’s argument that this language
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of the Agreement entitles it to a “seat at the Table” with the FAA and the right
“to attend any FAA meetings regarding the [J]JCAP” is something of a stretch.
Donovan Aff. 1Y140-141, 144. BEH attempts to equate meetings
“regarding” the subject of FAA negotiations (which is what the Agreement
stipulated) with meetings at which the FAA is in attendance.5 BEH’s
involvement in the October 9 and 15, 2019 meetings, which are the only
meetings regarding the JCAP that have taken place thus far, see Pls.’ Reply
at 12, fully satisfies the terms of the Agreement.
5) Board of Selectmen Oversight

The next alleged violation of the Agreement concerns whether the
Board of Selectmen provided proper oversight of dealings between NAC and
BEH given that the Board’s liaison also “represents . . . NAC and the Town.”
Mot. at 15; Donovan Aff. 11 137-139. More specifically, the designated liaison
is a member of the law firm that represents the collective defendants in this

litigation. As the designated liaison, he participated in the operational

6 At most, the Agreement requires the NAC to “allow BEH to explain to
the FAA its view of the value of the so called Verizon land to the NAC, and
offer suggestions as to why it should be recovered by the NAC for
aeronautical use.” Agm’t § 8. This language, which is silent on how BEH was
to go about providing this explanation, does not require a face-to-face
meeting between BEH and the FAA.

10
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meetings held between the Board, NAC, and BEH in August and September
of 2020. Makarious Aff. 19 26.

Under the relevant terms of the Agreement, the Town’s “Board of
Selectmen(] shall appoint a member of the Board. . . . or a designated liaison
to attend NAC meetings at which an item concerning or related to BEH ...
appears on the NAC agenda for eighteen (18) months.” Agm’t § 5. The
Agreement also requires “the Airport Manager, a representative of the NAC,
the Selectmen liaison . . . and a representative of BEH [to] meet monthly in
a good faith effort to discuss operational issues and to resolve specific
disagreements or disputes that may arise between them.” Id. § 6.

“[A] contract is to be construed to give reasonable effect to each of its
provisions.” McMahon v. Monarch Life Ins. Co., 345 Mass. 261, 264 (1962).
While the language of § 5 requires the Board to “designate[] [a] liaison,” it
does not specify that the chosen liaison be independent of any ties with
Norwood or be a disinterested party. Nor does § 5 preclude the liaison from
filling dual roles at required meetings. BEH does not maintain, nor would it
have standing to assert, a conflict of interest between the Board and NAC,
the parties represented by the Board’s chosen liaison. Contrary to BEH’s
contention that this arrangement “effectively provid[es] no oversight

whatsoever” because the Board’s liaison owes a duty of loyalty to NAC,

11
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Donovan Aff. 1139, BEH does not allege that the interests of Norwood’s
counsel are inconsistent with the liaison’s responsibilities under the
Agreement, such as “periodically report[ing] to the Board of Selectmen.”
Agm’t § 5.

6) Retaliation Against BEH

Finally, BEH argues that Norwood has breached the Agreement by
retaliating against BEH for exercising its constitutional right of petition.
Although Norwood provides no response to this argument, the court will not
consider the allegation. Retaliation is not a contractual breach, but rather an
independent legal claim, which exceeds the court’s ancillary jurisdiction to
enforce the Agreement.

Sanctions and Attorneys’ Fees

BEH seeks sanctions, namely attorneys’ fees and other costs, for the
alleged breaches of the Agreement. BEH proffers two theories to support the
request for fees: bad faith and the third-party exception.

A court may award sanctions, including attorneys’ fees, upon finding
that a party has “acted in bad faith, vexatiously, wantonly, or for oppressive
reasons.” Chambersv. Nesco, Inc., 501 U.S. 32, 45-46 (1991), quoting
Alyeska Pipeline Serv. Co. v. Wilderness Soc., 421 U.S. 240, 258-259 (1975);

see also Mullane v. Chambers, 333 F.3d 332, 337-338 (1st Cir. 2003). But
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“a court’s inherent power to shift attorneys’ fees ‘should be used sparingly
and reserved for egregious circumstances.” Whitney Bros. Co. v. Sprafkin,
60 F.3d 8, 13 (1st Cir. 1995), quoting Jones v. Winnepesaukee Realty, 990
F.2d 1, 3 (1st Cir. 1993).

Underlying BEH’s theory of bad faith is the allegation that Norwood’s
“bait and switch” tactics during settlement discussions concealed the
encumbrances on BEH’s lease. But this argument fails for the same lack of
jurisdiction that defeats many of BEH’s alleged violations of the Agreement.
Even if the court had the authority to consider the settlement negotiations,
“it is impossible for the court, given the vehemence of the accusations and
counter-accusations, to sort out who bears responsibility for the[se] painful
disputes.” LD Assocs., Inc. v. Krant, 2010 WL 4485900, at *1 {D. Mass.
Nov. 9, 2010) (Ponsor, J.) (denying motions for sanctions because the parties
failed to demonstrate bad faith). And the court cannot accept that BEH was
forced “to expend a significant amount of money litigating the enforceability
of the settlement just to obtain that for which it originally bargained,” Mot.
at 19, given that the court has found no material breaches of the Agreement
itself.

BEH’s argument for applying Massachusetts’s third-party attorney fee

exception, pursuant to which “attorneys’ fees can be collected as part of
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damages when ‘tortious conduct . . . requir[es] the victim of the tort to sue or
defend against a third party in order to protect his rights,” RFF Family
P'ship, LP v. Ross, 814 F.3d 520, 535 (1st Cir. 2016), quoting M.F. Roach Co.
v. Town of Provincetown, 355 Mass. 731, 732 (1969), is also unavailing. BEH
alleges that Norwood’s nondisclosure of encumbrances on the leased ramps
caused BEH to be sued by FlightLevel over the disposition of this third
party’s property rights. As explained above, the court lacks jurisdiction to
pass on the settiement negotiations; it follows that it cannot award sanctions
for a dispute that it cannot evaluate.

Because the court does not find that BEH was “denied the resolution
for which it bargained,” Mot. at 19, there is no proper basis for an imposition
of sanctions.

ORDER

For the foregoing reasons, BEH’s motion to enforce the settlement

agreement, impose sanctions, and award attorneys’ fees is DENIED.
SO ORDERED.

/s/ Richard G. Stearns
UNITED STATES DISTRICT JUDGE
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COMMONWEALTH OF MASSACHUSETTS

NORFOLK, SS. SUPERIOR COURT DEPARTMENT
OF THE TRIAL COURT
CIVIL ACTION NO. 1582CV00213

BOSTON EXECUTIVE HELICOPTERS, LLC,

et al.,
Plaintiffs,

V.

FLIGHTLEVEL NORWOOD, LLC, et al.,

Defendants.

Consolidated with
CIVIL ACTION NO. 1582CV01637

FLIGHTLEVEL NORWOOD, LL, et al.,

Plaintiffs,

V.

BOSTON EXECUTIVE HELICOPTERS, LLC,
et al.,

Defendants.

OPPOSITION OF BOSTON EXECUTIVE HELICOPTERS, LLC
TO FLIGHTLEVEL’S EMERGENCY MOTION FOR TEMPORARY
RESTRAINING ORDER AND PRELIMINARY INJUNCTION

The defendant, Boston Executive Helicopters, LLC (“BEH”) hereby submit this opposition
to FlightLevel Norwood, LLC’s Emergency Motion for Temporary Restraining Order and

Preliminary Injunction.! FlightLevel’s motion and request for extraordinary relief is based entirely

'BEH also relies upon and incorporates herein by reference the Affidavit of Christopher Donovan, submitted herewith.



upon claimed property rights that simply do not exist. Moreover, FlightLevel cannot show that it
has suffered any harm as a result of conduct by BEH. FlightLevel has made no attempt to make
the required showing that it cannot under any circumstances provision its fuel system without
making a wide turn onto BEH’s leasehold. As discussed below, FlightLevel can access the fuel
farm for deliveries from the east and from the west, and can do so without traversing BEH’s
property. Simply put, FlightLevel has no basis for seeking injunctive relief from this Court and
its Motion for Injunction must be denied.

BACKGROUND

The Norwood Memorial Airport (the “Airport”) is a public airport located in Norwood,
Massachusetts, owned and operated by the Town of Norwood. The Norwood Airport
Commission (“NAC”) was established pursuant to G.L. c. 90, §§51E, and is charged with
custody, care, and management of the Airport. Donovan Aff., 4.

Owners and operators of aircraft using airports such as the Airport typically utilize the
services of a privately owned fixed based operator, or “FBO.” Donovan Aff., 5. Under the
NAC’s Regulations and Minimum Standards, an FBO is defined as an airport-based organization
which provides aircraft fueling services while engaging in a minimum of one of the primary
service areas that include: (1) location-based services (line services/ground handling; crew and
passenger services; facilities (aircraft tie-downs, hangars, offices); (2) technical services (aircraft
maintenance and parts; paint and interiors); (3) flight services (charter and aircraft management);
or (4) aircraft sales. Donovan Aff., 6.

Until recently, the Airport was served by only a single fuel provider/FBO, FlightLevel.
Donovan Aff., §7. FlightLevel leases approximately 85% of the ramp space at the Airport. Until

recently, the only public ramps remaining within NAC’s control were the West Apron and the



DC-3 Ramps. FlightLevel has sought to obtain all available ramp space for the operation of its
FBO to the exclusion of all other prospective competing FBOs, including BEH. Donovan Aff.,
8.

Since 2010, BEH has held an existing Part 135 commercial permit to operate at the
Airport. Since October 2010, BEH has requested ramp space and rights to operate a second FBO
at the Airport, in order to provide aeronautical services to the Airport’s users, such as aviation
fueling services. BEH has submitted numerous requests, both verbally and in written form,
seeking a permit and reasonable ramp space at the Airport in order to allow BEH to operate an
FBO, sell fuel, and use the costly investments it has already made at the Airport. Donovan Aff.,
9.

Since that time, FlightLevel has done everything it can to prevent BEH from becoming
an FBO at the Airport, including repeatedly making false claims of obstruction and interference
by BEH. FlightLevel also worked in concert with the NAC, including under a joint defense
agreement, to prevent BEH from providing fuel competition on the Airport. Donovan Aff., §10.

Lot F and BEH’s Fueling System

Pursuant to an Assignment, Assumption and Amendment of Lease dated October 19,
2012 (the “Assignment”), by and among BEH, Swift Aviation, and Boston Metropolitan Airport,
Inc (“BMA”) BEH acquired the sublease rights to Lot F. Donovan Aff., q11.

On December 5, 2012 BEH received approval from the Norwood Conversation
Commission for the construction of the Fuel Farm and a hanger on Lot F. At the December 12,
2012 NAC meeting, the NAC approved the design of a fuel storage and dispensing system to be

built on Lot F. On January 22, 2012, the Board of Selectmen for the Town of Norwood (the



“Board”), after a public hearing, approved BEH’s fuel farm for use, and stated that there were no
restrictions on the fuel permit. Donovan Aff., q12.

On June 20, 2013, FlightLevel sent a detailed letter to the NAC and the Airport Manager
suggesting for the first time that BEH had no right to use any of their leaseholds under any
circumstances. This letter outlined the concern FlightLevel had with the NAC allowing
competition at the Airport for fueling. Donovan Aff., §13. On July 17, 2013, the Airport
Commission again approved the construction of Fuel Farm on Lot F. The FAA also approved
the fuel farm and all TOFA/OFA compliance in July 2013. Donovan Aff., §14.

BEH Lawsuit Against The Town/NAC

In October of 2015, BEH filed a lawsuit against the Town and others, which was
removed to federal court, captioned Boston Executive Helicopters LLC v. Francis T. Maguire, et
al., United States District Court, District of Massachusetts, Civil Action No. 1:15-cv-13647-RGS
(“the Federal Case”). Donovan Aff., q15.

On November 2, 2018, the FAA issued a decision on BEH’s separate Part 16 Complaint
finding the Town of Norwood to be in violation of Federal law and its Federal grant obligations,
and recognized conclusively that FlightLevel was the beneficiary of impermissibly granted
exclusive rights (i.e., a monopoly) at the Airport. The FAA found that the Town “imposed
unreasonable restrictions on BEH . . . which, when combined with the leasing practice with
FlightLevel, have the overall effect of solidifying FlightLevel’s position at the Airport to the
detriment not just for BEH, but any other entity which would be seeking an opportunity to
provide FBO services.” Donovan Aff., q16.

On July 30, 2019, BEH and the Town/NAC entered into a General Release & Settlement

Agreement (the “Settlement Agreement”). Donovan Aff., §17. In addition to other issues, the



Town agreed to work “cooperatively to ensure that BEH is promptly approved and permitted as a
full Service Fixed Base Operator (‘FBO’) at Norwood Memorial Airport within thirty (30) days
of the execution of this Agreement.” Donovan Aff., §18.

The Town further agreed in the Settlement Agreement that the NAC would enter into
lease agreements with BEH for AIP Ramp #3-25-0037-27 (2006), consisting of approximately
72,000 s.f. (the “West Apron’), and AIP Ramp #3-25-0037-26\2005), consisting of
approximately 15,295 s.f. (the ‘DC-3 Ramp’) (the ‘Leases’).” Donovan Aff., q19.

On August 26, 2019, the NAC granted BEH a permit to operate as an FBO. Donovan
Aff., 920.

In keeping with its efforts to prevent competition, shortly after the Settlement Agreement
was signed, on August 26, 2019, FlightLevel commenced a new lawsuit in the Norfolk Superior
Court against BEH, the Town, the NAC, and others, captioned FlightLevel v. Town of Norwood
et al., Civil Action No. 1982-01099, for injunctive relief to protect alleged access rights over
portions of the West and DC-3 Ramps, including among other claimed rights, breach of an
easement voted on by the NAC on February 15, 2017, and breach of a January 24, 1996 License
Agreement (“the Lot B&H License”). Donovan Aff., §21.

On or about May 20, 2020, in Civil Action No. 1982-01099, FlightLevel filed a Motion
for Injunctive relief against BEH (and the Town/NAC) seeking to enjoin BEH “from interfering
with FlightLevel’s leasehold and access rights.” In that Motion, FlightLevel, just as it does here,
claimed that BEH was blocking “access to and egress from its fuel farm.” Donovan Aff., 422.
On or about July 1, 2020, the Court denied FlightLevel’s Motion for Injunctive Relief. Donovan

AfT, 923.



On or about December 21, 2020, the NAC and BEH entered into a Standard Form
Ground Lease for a portion of the Airport known as the West Apron. Donovan Aff., 924, Exhibit
A. On or about December 21, 2020, the NAC and BEH entered into a Standard Form Ground
Lease for a portion of the Airport known as the DC-3 Apron. Donovan Aff., 425, Exhibit B.

Pursuant to the terms of the West Apron and DC-3 leases, BEH has the right to use the
leased ramp space for its own FBO operations including, aircraft handling, fueling of aircraft,
aircraft tie-downs, and including but not limited to operations customarily associated with an
FBO. Donovan Aff., 926.

The leases executed between the Town and BEH contain no language or any indication
that they are non-exclusive, or grant FlightLevel access rights. The phrase “non-exclusive” does
not appear in the leases. Moreover, the issue before Judge Stearns concerned enforcement of the
settlement agreement, not an interpretation of property rights granted or not granted under the yet
to be signed leases. Donovan Aff., §27.

Additionally, the NAC, through counsel, has taken the position that FlightLevel does not
have rights to these areas as it pertains to fueling operations. Donovan Aff., 428.

An airport ramp is a dangerous and high risk environment with substantial assets in terms
of aircraft in close proximity with each other. Donovan Aff., 929. Christopher Donovan of BEH
has personally observed fuel vehicles and large tanker trucks directed and controlled by
FlightLevel dangerously close to aircraft, equipment, and operators in the past. Donovan Aff.,
930.

Notwithstanding BEH’s possessory interests, FlightLevel continues to maintain that they
have “pre-existing leasehold and access rights” to the West Apron and DC-3 Apron. FlightLevel

has wrongly claimed that it has unfettered access rights over the West and DC-3 Aprons,



including pursuant to an alleged vote by the NAC to create a non-exclusive easement over Lot H
(on the West Apron), a license agreement concerning the area known as the “Lot B&H Licensed
Area” on the West Apron, an alleged right to install a fuel delivery system from Lot H (portions
of the West Apron) to the DC-3 Apron, and alleged rights to install, maintain, a fuel terminal and
dispensing system on the DC-3 Apron. Donovan Aff., 432.

Over BEH’s objection, and notwithstanding the BEH’s leases, FlightLevel has stated that
they fully intend to “utilize such portions of the West Apron and/or DC-3 Apron as shall be
necessary to provision its fuel farm and exercise its access rights.” Donovan Aff., §33.

On January 11, 2021, FlightLevel was put on written notice that if they enter upon or
traverse BEH’s leaseholds that it would be deemed a trespass. Donovan Aff., §34. On January
12, 2021, FlightLevel caused and/or directed an 18 wheel semi-truck gasoline tanker under their
direction and control to trespass on and across BEH’s leasehold on the West Apron, almost
striking one of BEH’s fuel vehicles. Donovan Aff., §35.

Since the execution of the West Apron and DC-3 Leases, FlightLevel employees have
continued to frequently drive vehicles and otherwise trespass onto BEH’s leaseholds. Donovan
Aft., §36.

FlightLevel does not have rights to access any of BEH’s leaseholds for fueling or any
other purpose without BEH’s consent and, in no event, does FlightLevel have the right to
demand that BEH move aircraft or vehicles parked on and within BEH’s leaseholds. Donovan
Aff., 438. FlightLevel has not provided any lease agreement or other evidence that it has any
rights to the West Apron, or the DC-3 apron, leased to BEH. Donovan Aff., §39.

FlightLevel similarly does not have an easement as suggested to access the fuel farm over

BEH’s leased portion of Lot H. FlightLevel continues to baselessly maintain that a February



2017 vote of the NAC to have the NAC’s counsel work with FlightLevel to create such an
easement over the West Apron portion of Lot H granted it rights. But that easement was never
completed and since that time the NAC has leased that area to BEH. Donovan Aff., §40.

The plans attached to the West and DC-3 Leases (see Exhibits A and B) contain no

easement or other access rights in favor of FlightLevel. Prior to the execution of the leases, on
April 29, 2020, Town Counsel sent a title exam to BEH regarding the West and DC-3 Aprons.
No easement or other access rights in favor of FlightLevel as suggested here were noted.
Donovan Aff., §41.

In a recent attempt to thwart BEH’s business and any competition, at a February 10, 2021
meeting of the NAC, FlightLevel presented a plan to install a fuel dispensing facility on the DC-
3 Ramp, currently leased to BEH. The NAC denied this request, affirming that FlightLevel has
no rights on the BEH’s leaseholds. Donovan Aff., §42.

Given FlightLevel’s failure to respect BEH’s property rights, on or about January 13,
2021, BEH filed an amended answer and counterclaim against FlightLevel in Civil Action No.
1982-01099 seeking among other things a declaration that the Defendants-in-Counterclaim have
no right to use BEH’s leaseholds in connection with, without limitation, the provisioning of
FlightLevel’s fueling system, the lightering of fuel to and from said fueling system, the operation
of fuel transport vehicles or other vehicles, and the fueling of aircraft of any kind. Donovan Aff.,
43.

FlightLevel Can Access Its Fuel Farm

FlightLevel is able to access their fuel farm, including receiving deliveries of “Jet A” and
Avgas fuel from transports, without accessing or traversing BEH’s leaseholds, and without

impeding or interfering with BEH’s rights under its leases. Donovan Aff., §44. BEH has never



obstructed or blocked FlightLevel. FlightLevel has not received a fuel delivery because of BEH.
On Monday, February 22, 2021, FlightLevel chose to make a stand in an attempt to claim rights
to BEH’s leased space, rather than unload its fuel. There was nothing preventing FlightLevel
from unloading in the exact same area as the Avgas is unloaded. Donovan Aff., 445.

In his affidavit, Peter Eichleay fails to mention that “Lot H” is over 100,000 square feet
in size. A portion of Lot H is inside the FlightLevel fuel farm, a portion of Lot H is also inside
the West Apron, leased to BEH. BEH has not placed any vehicles outside of our West Apron
leased area. The vehicles Eichleay claims were placed on “Lot H” were in fact on the West
Apron, leased to BEH. The vehicles in no way blocked or prohibited FlightLevel from entering
its fuel farm, from the East, South or West. Eichleay falsely claims delivery vehicles must
“position” over the “Containment Pad.” FlightLevel can load and unload bulk and service
vehicles, from multiple locations throughout its fuel farm on lot H. The containment pad on the
East side of the fuel farm can accommodate both “Jet A” and Avgas deliveries. Donovan Aff.,
147.

FlightLevel has previously loaded and unloaded fuel delivery vehicles on both the West,
East, and South sides of the Fuel farm. Donovan Aff., 448, Exhibit E. FlightLevel has also
repeatedly loaded and unloaded fuel from outside the fenced area of the fuel farm, on dirt,
through the fence — and not on the so-called “Containment Pad.” Donovan Aff., 449, Exhibit E.

The “AutoTurn Plan” attached to the Affidavit of Peter Eichleay as Exhibit 3 is not based
on any known or written standards or regulations. FlightLevel incorrectly asserts that certain
areas at the Airport prohibit fueling due to NFPA 407. There are no NFPA setbacks at the
Airport, as the Airport regulations do not contain any reference to NFPA 407. This was

confirmed by the Norwood Fire Department, and through the deposition testimony of the Airport



Manager in the Federal Case. Moreover, FlightLevel itself regularly fuels in areas that it claims
are subject to non-existent NFPA setbacks. Donovan Aff., 450.

Moreover, the “AutoTurn Plan” shows only FlightLevel’s preferred way to enter the fuel
farm (from the East). In fact, FlightLevel can enter the fuel farm from the East, West, or South
directions. Donovan Aff., 451, Exhibit E. As such, FlightLevel can enter and exit the fuel farm
without driving over the West Apron leased to BEH.

FlightLevel’s rights on Lot G to access its fuel farm are limited to the tank farm access
easement, which is on both the East and West of the fuel farm. Donovan Aff., §52.

BEH has observed on many occasions FlightLevel or its transports entering the fuel farm
from the East and West, and also backing in from the East and West, loading and unloading from
the East, South, and West. Donovan Aff., 453, Exhibit E.

There is no need or regulatory requirement for FlightLevel’s transports of Avgas or “Jet
A” to refuel FlightLevel’s tanks from the so-called “containment pad.” FlightLevel often loads
and unloads fuel from vehicles not situated on the “containment pad.” Donovan Aff., 454,
Exhibit E.

There is no need for FlightLevel to enter or exit from the East side of the fuel farm, and a
wide turn in that area is not required. BEH has observed for many years FlightLevel unloading
bulk fuel deliveries from the East and South side of the fuel farm — without any turn on to the
West apron (now leased by BEH). Donovan Aff., 55, Exhibit E.

To the extent FlightLevel claims any difficulty maneuvering on its property, that is an
issue of its own making. FlightLevel has installed gates and a fence around its fuel farm. There
is no need or legal requirement for the gates and/or a fence. BEH’s own underground fuel

storage facility has no fence or gate surrounding the area. Donovan Aff., §56.
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FlightLevel’s claim that the area of Lot H (now leased by BEH), which is shown on the
“AutoTurn Plan,” must be free of obstructions and vehicles is a falsehood. As shown on the
photos attached as Exhibit E, that precise area on the West Apron has aircraft tie downs located
in the same area complained of by FlightLevel. Donovan Aff., §57.

FlightLevel has been utilizing the fuel farm, without any problems or complaint, with
aircraft permanently tied down/parked, in that exact same location. Donovan Aff., 58, Exhibit
E.

Peter Eichleay claims, incorrectly, that the areas surrounding the FlightLevel fuel farm,
South, East, West, must be free at all times , for FlightLevel fuel delivery trucks, inspection
vehicles and Town Fire Safety. This is another falsehood. FlightLevel delivery trucks park at
various locations inside and outside the fuel farm fence, as depicted in the pictures attached. See
Exhibit E. Fuel delivery trucks enter and exit the area using the Tank Farm Access Easement,
without any problem, as they have done for years. Donovan Aff., §59.

STANDARD FOR INJUNCTIVE RELIEF

An injunction is an extraordinary remedy. See, e.g., Gut v. MacDonough, No. 07- 1083-

C, 2007 WL 2410131, at *16 (Mass. Super. Ct. Aug. 14,2007); Mass. Corr. Officers Federated

Union v. County of Bristol, 64 Mass. App. Ct. 461, 468 (2005); Silverman v. Liberty Mutual Ins.
Co., No. 01-2767-F, 2001 WL 810157, at *17 (Mass. Super. Ct. July 11,2001) (Gants, J.). The
purpose of an injunction is merely to maintain the status quo while litigation is pending. See, e.g.,

Thayer Co. v. Binnall, 326 Mass. 467, 479 (1950). To obtain preliminary injunctive relief the

moving party must show that: (1) they have a reasonable likelihood of success on the merits; (2)

if the preliminary injunction is not granted they will suffer irreparable harm — losses that cannot
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be repaired or adequately compensated upon final judgment; and (3) the harm the moving party
will suffer if the injunction is denied outweighs the harm and injury the non-moving party will

suffer if the injunction is granted. Boston Police Patrolmen’s Ass’n, Inc. v. Police Dept. of Boston,

446 Mass. 46, 49 (2006). It is entirely inappropriate to order a preliminary injunction on a record

of sharply disputed facts. Mass. Fed’n of Nursing Homes. Inc. v. Commonwealth, 772 F. Supp.

31,37 (D. Mass. 1991) (A court should not grant an injunction when there is a close factual dispute
that could go either way at trial”).
ARGUMENT

A. FlichtLevel Has Failed To Demonstrate A Likelihood Of
Success On The Merits.

FlightLevel has failed to demonstrate a likelihood of success on the merits warranting the
requested relief. FlightLevel has no cognizable property rights to access BEH’s leaseholds on the
Airport, or to demand that BEH move aircraft or vehicles parked on and within BEH’s leaseholds.
Further, the Court’s October 22, 2019 Order in no way requires that BEH grant FlightLevel
“access” to its leaseholds. FlightLevel is able to access its fuel farm, including receiving deliveries
of fuel from transports, without accessing or traversing BEH’s leaseholds, and without impeding
or interfering with BEH’s rights under its leases.

Moreover, BEH has already filed a counterclaim against FlightLevel in Civil Action No.
1982-01099 seeking among other things a declaration that FlightLevel has no right to use BEH’s
leaseholds in connection with, without limitation, the provisioning of FlightLevel’s fueling system,
the lightering of fuel to and from said fueling system, the operation of fuel transport vehicles or

other vehicles, and the fueling of aircraft of any kind.
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1. FlichtLevel Has No Property Rights To Access BEH’s Leasehold, Or
Demand That BEH Move Aircraft Or Vehicles.

On or about December 21, 2020, BEH and the NAC entered into Standard Form Ground
Leases for ramp space at the Airport known as the West Apron and the DC-3 Apron. Pursuant to
the terms of the West Apron and DC-3 leases, BEH has a possessory interest and the exclusive
right to use the leased ramp space for its own FBO operations including, aircraft handling, fueling
of aircraft, aircraft tie-downs, and including but not limited to operations customarily associated
with an FBO.

Notwithstanding BEH’s possessory interests, FlightLevel continues to maintain that they
have “pre-existing leasehold and access rights” to the West Apron and DC-3 Apron. Over BEH’s
objection, the Plaintiffs have stated that they fully intend to “utilize such portions of the West
Apron and/or DC-3 Apron as shall be necessary to provision its fuel farm and exercise its access
rights.”

There is no existing instrument, whether recorded or not, that gives FlightLevel access
rights over BEH’s leaseholds on the West and DC-3 Aprons in the area complained of by
FlightLevel. The portion of Lot H (which is on BEH’s leasehold) that FlightLevel claims BEH
parked vehicles preventing a fuel delivery is not covered by the Tank Farm Sublease, the Tank
Farm Access Easement, or the "Lot B&H Licensed Area.” FlightLevel can point to no document
or right that grants it access rights to this particular area of the West Apron, because there are none.
On this basis alone, the Court must deny FlightLevel’s motion.

2. The Court's October 22, 2019 Order Does Not Require BEH To Grant
FlightLevel “Access” To FlichtLevel’s Lot G and Lot H Leaseholds

In its Memorandum, FlightLevel completely mischaracterizes the Court’s October 22,
2019 Order as “expressly prohibit[ing] BEH from interfering with FlightLevel’s access to Lots G

and H.” FlightLevel’s Memo, p. 11 (emphasis added). Nowhere in the October 22, 2019 Order
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does the Court prohibit BEH from utilizing its own leasehold on the West Apron (which obviously
did not exist at the time the Court issued the decision) or require BEH to grant FlightLevel “access”
to its fuel farm. Rather, Judge Connors allowed FlightLevel’s motion “as it seeks an order
restraining plaintiffs from interfering with Defendants’ rightful use and quiet enjoyment of their
leasehold at the Airport including Defendants’ Lot G and H leaseholds.” Decision, p. 25.

Moreover, FlightLevel’s “rights” to Lot H are hardly mentioned in the decision itself. This
makes sense, as the dispute between BEH and FlightLevel (and the subject of the summary
judgment motion) concerned the parties’ respective property rights in the taxiway area between
BEH’s Lot F and Lot G, not the area of which FlightLevel presently complains. In other words,
the present issue was never before Judge Connors. As noted above, at the time of the decision,
BEH did not have its current lease to the West Apron, so the parties’ respective property rights
could not have been considered or decided by Judge Connors.

The simple fact is that there is nothing in the October 22, 2019 Order which requires BEH
to grant FlightLevel “access” over BEH’s now existing leaseholds on the West or DC-3 Ramps,
or would preclude BEH from utilizing the area complained of by FlightLevel in the manner that it
sees fit.

Moreover, BEH vehemently disputes any characterization of the Federal court decision
that the leases somehow grant FlightLevel unfettered access to BEH’s leaseholds. The leases
recently executed between the Town and BEH contain no language or any indication that they are
non-exclusive, or grant property rights to any third party, including the Plaintiffs. The phrase
“non-exclusive” does not even appear in the leases. Moreover, the issue before Judge Stearns

concerned enforcement of the settlement agreement to which the Plaintiffs were not parties or
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beneficiaries, and not an interpretation of property rights granted or not granted under the yet-to-
be executed leases. As such, FlightLevel’s motion must be denied.
3. FlightLevel Is Perfectly Able to Access And Provision Its Fuel Farm

Without Trespassing On BEH’s Leaseholds And Will Suffer No Harm
By The Denial Of Its Motion.

FlightLevel is able to access its fuel farm, including receiving deliveries of fuel from
transports, without accessing or traversing BEH’s leaseholds, and without impeding or interfering
with BEH’s rights under its leases. BEH has never obstructed or blocked FlightLevel. FlightLevel
has not received a fuel delivery because of BEH. On Monday, February 22, 2021, FlightLevel
chose to make a stand in an attempt to claim rights to BEH’s leased space, rather than unload its
fuel. There was nothing preventing FlightLevel from unloading in the exact same area as the
Avgas is unloaded.

In his affidavit, Peter Eichleay fails to mention that “Lot H” is over 100,000 square feet in
size. A portion of Lot H is inside the FlightLevel fuel farm, a portion of Lot H is also inside the
West Apron, leased to BEH. BEH has not placed any vehicles outside of our West Apron leased
area. The vehicles Eichleay claims were placed on “Lot H” were in fact on the West Apron, leased
to BEH. The vehicles in no way blocked or prohibited FlightLevel from entering its fuel farm,
from the East, South or West. Eichleay also wrongly claims delivery vehicles must “position”
over the “Containment Pad.” FlightLevel can load and unload bulk and service vehicles, from
multiple locations throughout its fuel farm on lot H. The containment pad on the East side of the
fuel farm can accommodate both “Jet A” and Avgas deliveries. FlightLevel has previously loaded
and unloaded fuel delivery vehicles on both the West, East, and South sides of the Fuel farm.

The “AutoTurn Plan” attached to the Affidavit of Peter Eichleay as Exhibit 3 is not based
on any known or written standards or regulations. Moreover, the “AutoTurn Plan” shows only

FlightLevel’s preferred way to enter the fuel farm (from the East). In fact, FlightLevel can enter
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the fuel farm from the East or the West directions. As such, FlightLevel can enter and exit the fuel
farm without driving over any portion of the West Apron leased to BEH.

There is no need for FlightLevel to enter or exit only from the East side of the fuel farm,
and a wide turn (onto BEH’s leasehold) in that area is not required. BEH has observed for many
years FlightLevel unloading bulk fuel deliveries from the East side of the fuel farm — without any
turn on to the West apron (now leased by BEH). On many occasions, FlightLevel or its transports
have entered the fuel farm from the West, and have also backed into and out of the fueling area
from the East and West.

To the extent FlightLevel claims any difficulty maneuvering on its property, that is an issue
of its own making. FlightLevel has installed gates and a fence around its fuel farm; yet, there is
no need or legal requirement for the gates and/or a fence. BEH’s own underground fuel storage
facility has no fence or gate surrounding the area.

Moreover, FlightLevel’s claim that the area of Lot H (now leased by BEH), which is shown
on the “AutoTurn Plan,” must be free of obstructions and vehicles is a falsehood. That precise
area on the West Apron has aircraft tie downs located in the same area now complained of by
FlightLevel. FlightLevel has been utilizing the fuel farm, without any problems or complaint, with
aircraft permanently tied down/parked, in that exact same location for years.

In any event, FlightLevel has not shown — which it must do — that it cannot provision the
fueling system in another manner, or that it has property rights to support its request for relief. As
such, FlightLevel’s motion must be denied.

CONCLUSION

For the forgoing reasons, the Court should deny FlightLevel’s Emergency Motion for

Temporary Restraining Order and Preliminary Injunction.
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Respectfully submitted,
BOSTON EXECUTIVE HELICOPTERS, LLC,

By its attorneys,

/s/ Eric H. Loeffler

Eric H. Loeffler, BBO #641289

DAVIDS & COHEN, P.C.

40 Washington Street, Suite 20

Wellesley, MA 02481

781-416-5055

eloeffler@davids-cohen.com
Dated: February 26, 2021

CERTIFICATE OF SERVICE

I, Eric H. Loeffler, hereby certify that on this 26" day of February 2021, I served a true and
accurate copy of the foregoing document to counsel of record by email as follows:

Neil Hartzell, Esq.

Ben N. Dunlap, Esq.
Freeman, Mathis & Gary LLP
60 State Street, 6™ Floor
Boston, MA 02109

/s/ Eric H. Loeffler

Eric H. Loeffler
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EXHIBIT C



From: Mina S. Makarious

To: “Christopher Donovan"

Cc: Eric Loeffler

Subject: RE: Fueling operations

Date: Friday, February 19, 2021 7:56:07 PM
Attachments: image001.png

Chris and Eric,

Regarding Chris’ questions below, BEH can set up fueling operations and infrastructure on the two leasehold parcels it
now leases (DC-3 and West Apron). BEH can also fuel on common areas, such as the helicopter parking pads. FLN
similarly can fuel on its leaseholds and common areas. As | told the Commission at its last meeting, it's my reading of the
documents FLN has provided regarding the DC-3 apron that FLN does not have any previously approved right to fuel on
the DC-3 apron, and cannot begin fueling there now without BEH'’s permission, if that would interfere with BEH'’s leasehold
interest. The inverse would be true: BEH can't fuel on FLN leaseholds without FLN’s permission.

In all cases, fueling would have to comply with all applicable laws and airport rules and not create safety or environmental
risks for the airport and other lawful users of the airport.

Mina
ANDERSON Mina S. Makarious
T.617.621.6525 | F. 617.621.6625
K FQ E l G E R Anderson & Kreiger LLP | 50 Milk Street, 215! Floor, Boston, MA 02109

This electronic message contains information from the law firm of Anderson & Kreiger LLP which may be privileged. The information is for the
use of the intended recipient only. If you are not the intended recipient, note that any disclosure, copying, distribution or other use of the contents
of this message is prohibited.

From: Christopher Donovan <christopherdonovanl@gmail.com>

Sent: Thursday, February 18, 2021 11:25 AM

To: Mark Ryan <mryan@norwoodma.gov>

Cc: Russ Maguire, A.A.E. ,ACE <rmaguire@norwoodma.gov>; John Corcoran <jcorcoran@mbta.com>; jcorcoran
<jcorcoran@norwoodma.gov>; selectmen <selectmen@norwoodma.gov>; Michael Sheehan
<msheehan8@gmail.com>; msheehan <msheehan@norwoodma.gov>

Subject: Re: Fueling operations

Mark, John, Michael and Russ,

Could you please help and answer the questions | sent prior.

1. What specific areas of Norwood Airport can BEH fuel aircraft on?

2. What specific areas of Norwood Airport is BEH prohibited from fueling aircraft.
3. What specific areas of Norwood Airport can FLN fuel aircraft on?

Please advise.

Christopher Donovan

On Thu, Feb 11, 2021 at 4:31 PM Christopher Donovan <christopherdonovanl@gmail.com> wrote:

Mark, John, Michael and Russ,
What specific areas of Norwood Airport can BEH fuel aircraft on?

What specific areas of Norwood Airport is BEH prohibited from fueling aircraft.


mailto:mina@andersonkreiger.com
mailto:christopherdonovan1@gmail.com
mailto:eloeffler@davids-cohen.com
http://www.andersonkreiger.com/
mailto:christopherdonovan1@gmail.com

ANDERSON
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EXHIBIT 4



COMMONWEALTH OF MASSACHUSETTS

NORFOLK, SS. SUPERIOR COURT DEPARTMENT
OF THE TRIAL COURT
CIVIL ACTION NO. 1582CV00213

BOSTON EXECUTIVE HELICOPTERS, LLC,

etal.,
Plaintiffs,

V.

FLIGHTLEVEL NORWOOD, LLC, et al.,

Defendants.

Consolidated with
CIVIL ACTION NO. 1582CV01637

FLIGHTLEVEL NORWOOD, LL, et al.,

Plaintiffs,
V.

BOSTON EXECUTIVE HELICOPTERS, LLC,
et al.,

Defendants.

EMERGENCY MOTION TO VACATE
PRELIMINARY INJUNCTION ORDER

Pursuant to Mass. R. Civ. P. Rule 65, the defendant, Boston Executive Helicopters, LLC
(“BEH™), on an emergency basis, moves this Honorable Court to vacate the Preliminary Injunction
Order, which the Court issued on February 26, 2021. As grounds for this Motion, BEH states that
since BEH’s initial submission in opposing FlightLevel’s request for relief, which the Court did

not have opportunity to review prior to allowing FlightLevel’s request on the record, BEH has



retained the services of a licensed professional engineer, Halim A. Choubah, P.E, to opine on
FlightLevel’s claim that fuel transports must be able to use the “the wide turn area on Lot H”
located on BEH’’s leasehold in order to reach and exit FlightLevel’s fuel farm located on a different
portion of Lot H at the Norwood Memorial Airport (“the Airport”), and FlightLevel’s claim that
the portion of BEH’s leasehold on Lot H abutting the easterly boundary of the Tank Farm Lease
Lot must be kept free of obstructions for FlightLevel’s vehicles to access the fuel farm.

The Affidavit of Mr. Choubah, with exhibits attached, is submitted herewith and
incorporated herein by reference. BEH also submits the Affidavit of Christopher Donovan in
support of this Emergency Motion. As set forth in more detail below, Mr. Choubah fully concurs
with BEH’s position that: (1) FlightLevel’s inbound Jet-A delivery transports do not need to
execute a wide turn over BEH’s leasehold on Lot H to be able to off-load Jet-A fuel to
FlightLevel’s fuel farm; (2) FlightLevel can off-load inbound Jet-A fuel from its delivery
transports from multiple locations without traversing over BEH’s leasehold on Lot H; and (3) that
BEH’s leasehold on Lot H abutting the easterly boundary of the Tank Farm Lease Lot does not
need to be kept free of obstructions for FlightLevel’s vehicles to access the fuel farm for Jet-A or
Avgas deliveries. Accordingly, FlightLevel cannot show that it has or will suffer any harm and
the preliminary injunction should be vacated immediately. Further, the preliminary injunction
should be vacated because Judge Connors’ prior Order, upon which this Court based its decision
granting the injunctive relief, does not and cannot extend to BEH’s use of its own property at the

Airport.



ARGUMENT

A. FlishtLevel Has Not Demonstrated The Required Irreparable Harm
To Justify The Injunctive Relief Against BEH.

To sustain the preliminary injunction, FlightLevel must demonstrate that “without the
requested relief, it may suffer a loss of rights that cannot be vindicated should it prevail after a full

hearing on the merits.” Packaging Indus. Group, Inc. v. Cheney, 380 Mass. 609, 616-17 (1980).

In other words, “injunctive relief [is] granted only after irreparable harm is specifically shown.”

Id. at 621 (emphasis added). “Where the moving party has failed to demonstrate that the denial of
the injunction would create any substantial risk that it would suffer irreparable harm, the injunction
must be denied, no matter how likely it may be that the moving party will prevail on the merits.”

Id. (citing Sampson v. Murray, 415 U.S. 61, 88 (1974)).

Indeed, irreparable harm is a threshold factor that the moving party seeking the preliminary

injunction must demonstrate, and its failure to do so is a complete bar to a preliminary injunction.

See Packaging Industries Group, Inc. v. Cheney, 380 Mass. 609, 621 (1980) (“Where the moving

party has failed to demonstrate . . . that it would suffer irreparable harm, the injunction must be
denied, no matter how likely it may be that the moving party will prevail on the merits”); Matos

v. Clinton Sch. Dist., 367 F.3d at 73 (“irreparable harm is a necessary threshold showing for

awarding preliminary injunctive relief”); K-Mart Corp. v. Oriental Plaza, Inc., 875 F.2d 907, 914

(1st Cir. 1989) (“The irreparability of the injury is of paramount concern.”); Ross-Simons of

Warwick, Inc. v. Baccarat, Inc., 217 F.3d 8, 13 (1st Cir. 2000) (“Irreparable harm is an essential

prerequisite for a grant of injunctive relief.”).
Here, FlightLevel failed to demonstrate that it will suffer irreparable harm. FlightLevel
has not proffered any competent evidence to support its position that it is unable to deliver Jet-A

fuel without access to BEH’s leasehold; neither has FlightLevel proffered any competent evidence



that it has no other alternative for off-loading Jet-A fuel exists. FlightLevel’s silence on this latter
point is telling. As noted below, FlightLevel is able to access its fuel farm, including receiving
deliveries of fuel from transports, without accessing or traversing BEH’s leaseholds, and without
impeding or interfering with BEH’s rights under its leases.

Following the Court’s Order of February 26, 2021, BEH retained Halim A. Choubah, P.E,
of CEG to perform a review and evaluation of FlightLevel and its related entities’ claims that fuel
transports must be able to use the “the wide turn area on Lot H” located on BEH’s leasehold in
order to reach and exit FlightLevel’s fuel farm located on a different portion of Lot H at the Airport.
More specifically, Mr. Choubah was also asked to perform a review and evaluation of
FlightLevel’s claim that the portion of BEH’s leasehold on Lot H abutting the easterly boundary
of the Tank Farm Lease Lot must be kept free of obstructions for FlightLevel’s vehicles to access
the fuel farm.

Mr. Choubah, a licensed professional engineer and Principal of CEG, has thirty-five (35)
years of experience in the civil engineering field with extensive experience in land development,
planning zoning, permitting, and construction. Pertinent to the matters addressed herein, he has
worked extensively in the design of gasoline filling stations, including site layout for optimal fuel
delivery circulation and fueling operations, including evaluating ingress and egress, and the
turning radius, of fuel trucks carrying up to 10,000 gallon loads. Mr. Choubah has been responsible
for the design, permitting and construction supervision of over 100 filling stations in New England
over the past fifteen (15) years.

In connection with his analysis, Mr. Choubah reviewed: FlightLevel’s Memorandum of
Law in Support of Its Motion for a Temporary Restraining Order and Preliminary Injunction, and

related documents; Affidavit of Peter Eichleay (and exhibits) in support of FlightLevel’s Motion



for a Temporary Restraining Order and Preliminary Injunction; BEH’s Opposition FlightLevel’s
Motion Temporary Restraining Order and Preliminary Injunction; the Affidavit of Christopher
Donovan (and exhibits) filed in support of its Opposition; BEH’s lease for the West Apron; the
stamped Stakeout Sketch Plan of “West Apron” and “DC-3” Area at Norwood Memorial Airport,
prepared by Norwood Engineering Company, Inc. (“Norwood Engineering”), which is also
attached as an exhibit to BEH’s lease for the West Apron; the plot plan submitted by FlightLevel,
which is attached to the Eichleay Affidavit as Exhibit 1; the February 14, 2017 plot plan identified
as “Lot G Fueling Restriction Plan" (the “AutoTURN plan”) submitted by FlightLevel, which is
attached to the Eichleay Affidavit as Exhibit 2; and aerial photographs of the subject area. As
stated in his affidavit, Mr. Choubah is also familiar with this area of the Airport and the
requirements for fuel storage facilities on and off of airports. CEG also visited the site on March
9, 2021 and took field measurements of the subject area as part of Mr. Choubah’s analysis and
study of FlightLevel’s claims.

As set forth in his affidavit, Mr. Choubah performed his review with the understanding
that: (1) FlightLevel has claimed that BEH positioned its fuel truck or other vehicles in the area
on Lot H on BEH’s own leasehold; (2) FlightLevel claims that its inbound Jet-A delivery
Transports must execute a wide turn (over BEH’s leasehold) before turning 180 degrees west to
line up with and position over the Jet-A containment pad on the south side of FlightLevel's fuel
farm, as depicted on FlightLevel’s AutoTURN plan; and (3) FlightLevel claims that its fuel
deliveries arrive in 8,000 to 10,000 gallon loads, on transports of up to 65 feet long. As further
detailed in his affidavit, Mr. Choubah also understands that FlightLevel further maintains that its

inbound Jet-A delivery Transports must off-load the Jet-A fuel from the “Jet-A loading and



containment pad” located on FlightLevel’s fuel farm, and that without access to BEH’s leasehold
on Lot H, FlightLevel cannot supply Jet-A fuel to its fuel farm.

As it pertains to FlightLevel’s claims, Mr. Choubah opines, to a reasonable degree of
professional certainty, that FlightLevel is able to access its fuel farm, including receiving deliveries
of “Jet A” and Avgas fuel from transports, without accessing or traversing BEH’s leaseholds, and
without impeding or interfering with BEH’s rights under its leases. See Choubah Affidavit, §16.
FlightLevel can load and unload bulk and service vehicles, from multiple locations throughout its
fuel farm on its own property on Lot H, and from different directions, without accessing BEH’s

leasehold. See Choubah Affidavit, 17. Attached as Exhibits B, C. and D to the Choubah Affidavit

are stamped engineering drawings prepared by CEG showing how FlightLevel can accomplish
this — again, without traversing onto BEH’s property — and as discussed in more detail below.

According to Mr. Choubah, the “AutoTURN Plan” relied upon by FlightLevel shows only
FlightLevel’s preferred way to enter the fuel farm (from the East); however, this is not the only
way FlightLevel can access and refuel its fuel farm for both Jet-A and Avgas deliveries. See
Choubah Affidavit, 18. FlightLevel’s large tanker vehicles can enter the fuel farm from the East,
West, or South directions. Id.

For example, as shown on the plan prepared by CEG, Exhibit B, FlightLevel can instruct
its fuel delivery tankers to access the fuel farm for delivery by driving along the 25” Tank Farm
Access Easement located on the West side of the condo hangars and making a left turn onto the
area to the South of the fuel farm. See Choubah Affidavit, §19. From that location, fuel tankers,
including the large delivery transports carrying Jet-A fuel and Avgas, can easily unload fuel into

FlightLevel’s storage tanks using hoses typically carried by fuel tankers. Id.



As stated by Mr. Choubah, large fuel trucks, such as the trucks delivering Jet-A fuel and
Avgas to FlightLevel, typically carry hoses to off load fuel. Delivery tankers of the size relied
upon by FlightLevel (i.e., transports of up to 65 feet long delivering 8,000 to 10,000 gallons) carry
hose lengths of approximately 60 feet. Thus, fuel delivery vehicles such as the vehicles servicing
FlightLevel’s fuel farm can easily unload fuel up to a distance of at least 60 feet from the tank.
Using those hoses, FlightLevel can provision its fuel farm from the South side of the fuel farm
without traversing onto BEH’s leaseholds. See Choubah Affidavit, 420.

As another example, and as shown on the plan prepared by CEG, Exhibit C, FlightLevel
can also instruct its fuel delivery tankers to access the fuel farm for delivery by driving along the
25’ Tank Farm Access Easement located on the East side of the condo hangars and parking along
the East side of the fuel farm, in the same location that FlightLevel currently unloads Avgas fuel.
From that location, fuel tankers, including the large delivery transports carrying Jet-A fuel and
Avgas, can easily unload fuel into FlightLevel’s storage tanks using hoses typically carried by fuel
tankers. See Choubah Affidavit, 21.

As yet a further example, as shown on the plan prepared by CEG, Exhibit D, FlightLevel
can also instruct its fuel delivery tankers to access the fuel farm for delivery by driving along the
25’ Tank Farm Access Easement located on the West side of the condo hangars and parking along
the West side of the fuel farm. From that location, fuel tankers, including the large delivery
transports carrying Jet-A fuel and Avgas, can easily unload fuel into FlightLevel’s storage tanks
using hoses typically carried by fuel tankers. See Choubah Affidavit, §22.

Based upon the forgoing, Mr. Choubah has opined to a reasonable degree of professional

certainty that FlightLevel’s transport vehicles can easily off-load Jet-A fuel and Avgas from the



East, West, and South locations using hoses carried on the vehicles, and without accessing BEH’s
leasehold.

Further supporting the fact that this is an issue of FlightLevel’s own making, Mr.
Choubah’s notes that FlightLevel has gates and fencing surrounding its fuel farm, yet there is no
legal or regulatory provision requiring a fence around the fuel farm. See Choubah Affidavit, §24.
BEH’s own underground fuel storage tanks do not have fencing sounding BEH’s fuel farm on Lot
F. Id. FlightLevel could easily remove the gates and fence and provide itself with more room to
maneuver its vehicles without traversing onto BEH’s leasehold. Id.

If FlightLevel wishes to maintain a fence around the fuel farm, which is not required,
FlightLevel could easily relocate the gates and fence approximately 15 feet closer to the “Jet A”
fill points and still provide itself with more room to maneuver its vehicles without traversing onto
BEH’s leasehold. Id. By way of illustration, removing or relocating the fence would easily allow
FlightLevel’s fuel delivery tankers to access the fuel farm for delivery by driving along the 25’
Tank Farm Access Easement located on the East side of the condo hangars and making a wide turn
(but without traversing BEH’s leasehold) onto the South side of the fuel farm. Id. From that
location, fuel tankers, including the large delivery transports carrying Jet-A fuel and Avgas, can
easily unload fuel into FlightLevel’s storage tanks. Id. Again, FlightLevel has proffered no
evidence that it is unable to remove or relocate its fence to allow its trucks more room to maneuver
on FlightLevel’s own property.

Additionally, FlightLevel has suggested that its vehicles must be parked on the so-called
“Jet-A containment pad” located on the south side of the fuel farm. Mr. Choubah notes that he is
not aware of any professional standard, legal, or regulatory requirement for FlightLevel’s

transports of Avgas or “Jet A” to provision FlightLevel’s fuel tanks from the so-called “Jet-A



containment pad” on the south side of FlightLevel’s fuel farm. See Choubah Affidavit, §25. In
other words, FlightLevel’s fuel delivery vehicles do not need to be parked on or near the so-called
containment pad to off-load fuel of any type. Id. Thus, as Mr. Choubah opines to a reasonable
degree of professional certainty, FlightLevel is not required by any standard, law, or regulation to
off-load Jet-A fuel from the “Jet-A loading and containment pad” located on FlightLevel’s fuel
farm. Id.

If, however, FlightLevel wishes to load and unload fuel from the “Jet-A” containment pad
on the South side of the fuel farm, and without making any changes to the existing fencing and
gates, it can easily do so by entering the fuel farm by driving along the 25’ Tank Farm Access
Easement located on the West side of the condo hangars as depicted in Exhibit B. Id.

FlightLevel could also relocate the existing fence currently located south of the “Jet A”
fueling area approximately 15° closer to the fill points (similar to the Avgas containment pad
layout) and FlightLevel’s fuel delivery vehicles could then easily position themselves over the
containment pad. Id. Or, as noted above, FlightLevel can use the “containment pad” on East side
of the fuel farm where they currently load/unload Avgas. Id.

In summary, Mr. Choubah opines to a reasonable degree of professional certainty that
FlightLevel’s inbound Jet-A delivery Transports do not need to execute a wide turn over BEH’s
leasehold on Lot H to be able to off-load Jet-A fuel on FlightLevel’s fuel farm. See Choubah
Affidavit, §26. He further opines that FlightLevel can off-load inbound Jet-A fuel from its delivery
transports without traversing over BEH’s leasehold on Lot H. See Choubah Affidavit, §27.
Finally, and based upon the foregoing, Mr. Choubah opines that BEH’s leasehold on Lot H

abutting the easterly boundary of the Tank Farm Lease Lot does not need to be kept free of



obstructions for FlightLevel’s vehicles to access the fuel farm for Jet-A or Avgas deliveries. See
Choubah Affidavit, 28.

Moreover, the Court may recall at the February 26, 2021 hearing on FlightLevel’s motion,
counsel for FlightLevel did not dispute that FlightLevel’s tankers could access the fuel farm using
hoses from different locations, but suggested that this method would be inefficient; however, mere
inconvenience or inefficiency is hardly enough to overcome the proposition that a property owner
such as BEH is entitled to have its property free of interference and unlawful trespasses, and in no
event should the extraordinary relief of a preliminary injunction — depriving BEH of the lawful
use of its property — be grounded upon a parties’ mere inconvenience.

And, as if that were not conclusive enough, BEH has captured video of FlightLevel’s
tankers accessing the fuel farm for a Jet-A delivery from the East (using FlightLevel’s preferred
method of entry) without trespassing onto BEH’s property. The link noted below shows a video
of one of FlightLevel’s tankers maneuvering into the fuel farm without going over what is now
BEH’s property.!

Based upon the forgoing, FlightLevel is perfectly capable of delivering fuel to its fuel farm
— without the need to trespass onto BEH’s property. FlightLevel has made no attempt to make the
required showing that it cannot under any circumstances provision its fuel system without making
a wide turn onto BEH’s leasehold. Accordingly, FlightLevel cannot show that it has or will suffer
any irreparable harm and the preliminary injunction — which is preventing BEH from using its

property — should be vacated immediately.

thttps://drive.google.com/file/d/1tvighHsZzBe4OpRBIvZe-URMn_zQiNYt/view?ts=6050212¢
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B. FlichtL.evel Misrepresented Facts To The Court And, Therefore, The
Preliminary Injunction Order Should Be Vacated.

“A court of equity does not lend its aid to parties who resort to unjust and unfair conduct.”

Shikes v. Gabelnick, 273 Mass. 201, 207 (1930). Where there is fraud, deceit, failure to do equity

or inequitable conduct on behalf of a plaintiff, established principles of equity require a refusal of

an equitable remedy including a preliminary injunction. See New Boston Systems. Inc. v. Joffe,

1993 WL 818570, *3 (Mass. Super. Ct. 1993) (observing that “a preliminary injunction sounds in

299

equity and it is a maxim of equity that ‘[H]e who seeks equity must do equity’”) (quoting Spadea

v. Stewart, 350 Mass. 218, 222 (1966)).

In support of its Motion, FlightLevel repeatedly makes the claim that it must make “the
wide turn area on Lot H,” onto BEH’s leasehold, in “order to reach and exit the fuel farm.” See
Eichleay Affidavit, 15. FlightLevel similarly stated that “the area on Lot H abutting the easterly
boundary of the Tank Farm Lease Lot,” i.e., BEH’s leasehold on Lot H, “must be kept free of
obstructions for vehicles to access the fuel farm . . . [and] if any of those areas are obstructed,
FlightLevel’s delivery Transports, on-airport Refuelers, third-party service and inspection
vehicles, and Airbort and Town fire safety equipment and vehicles cannot gain access to the
FlightLevel fuel farm.” See Eichleay Affidavit, §16.

These claims are patently false, and are yet another example of FlightLevel making
baseless claims of obstruction and interference by BEH in order to prevent competition at the

Airport.? As set forth in the Choubah Affidavit, FlightLevel is perfectly capable of offloading fuel,

FlightLevel’s opposition to having a competitor at the Airport is well documented. For example, on June 20, 2013,
Peter Eichleay of FlightLevel wrote to the NAC to stating “BEH’s entry into the fuel business would severely
undermine not only our own fuel business and planned capital improvement projects, but also our aircraft maintenance
and real estate business as well.” See Donovan Aff., §5.
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whether Avgas or Jet-A, from multiple locations on its own property without the need to pass over
BEH’s leasehold.

Moreover, Peter Eichleay claims in his affidavit that his “Exhibit 1 is a true and accurate
copy of a plot plan depicting certain portions of the Airport. The plot plan shows property rights
of FlightLevel at the Airport.” This is untrue. The plan is not stamped by an engineer, and shows
areas to which FlightLevel has no property rights; indeed, BEH has property rights to a majority
of the areas depicted on “Exhibit 1.” See Donovan Affidavit, Exhibit 1.

Peter Eichleay’s claim that FlightLevel has property rights pursuant to “FlightLevel’s
Lease Lot G and associated ‘25’ Tank Farm Access Easement’ (to the east) for access to
FlightLevel’s fuel farm on Lot H” is also untrue. Eichleay is Trustee of EAC Realty Trust II and
EAC Realty Trust IV. FlightLevel does not conduct any operations on Lot G, other than to access
the fuel farm via the Tank Farm Access Easement. BEH, on the other hand, operates out of two
condo hangars on Lot G, Units 7 and 8, with access rights to those areas. BEH also hangars two
aircraft in those condo units on Lot G. This is well known to FlightLevel. In fact, on March 23,
2010, BEH notified FlightLevel’s president, Peter Eichleay (“Eichleay”), that BEH would be
operating out of Lot G from the condo hangers leased to MII Aviation (“MII”), an entity related
to BEH. Further, on May 11, 2010, FlightLevel, through a series of emails, confirmed all billings
for the condominium Units 7 and 8, would be billed to BEH moving forward.

Peter Eichleay also claims that it has property rights to Lot H (on BEH’s leasehold) by
stating that: “On February 15, 2017, FlightLevel was granted an access easement or similar right
of way to use in connection with its fuel farm by unanimous vote of the Norwood Airport
Commission.” (emphasis added). This is not true. No easement for the benefit of FlightLevel was

ever granted by the NAC. Were such an easement to exist, surely FlightLevel would have
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produced a copy to the Court. Moreover, Eichleay has previously acknowledged under oath that
the Town “cut off all communication with FlightLevel concerning access rights over Lot H” after
the vote was taken. See Donovan Aff., {16.

The “AutoTurn Plan” attached to the Affidavit of Peter Eichleay as Exhibit 3 is not based
on any known or written standards or regulations. FlightLevel incorrectly asserts that certain areas
at the Airport prohibit fueling due to NFPA 407, and based its “plan” on the NFPA setbacks. There
are, however, no NFPA setbacks at the Airport, as the Airport regulations do not contain any
reference to NFPA 407. This was confirmed by Lt. Paul Butters from the Norwood Fire
Department, acting as the fire prevention officer for the Town of Norwood and the NFD, during a
deposition on June 20, 2018. See Donovan Aff., §16.

BEH has never obstructed or blocked FlightLevel’s access to the fuel farm. FlightLevel
has not received a fuel delivery because of BEH. On Monday, February 22, 2021, FlightLevel
chose to make a stand in a feigned attempt to claim rights to BEH’s leased space, rather than unload
its fuel. There was nothing preventing FlightLevel from unloading its fuel as confirmed by Mr.
Choubah above.

It is also highly disingenuous for FlightLevel to object to BEH’s protecting its own
property rights. In a letter dated September 24, 2013, Peter Eichleay addressed the NAC about
BEH’s intentions to become an FBO and Mr. Eichleay stated expressly that one business at the
Airport should not be compelled to allow another business at the Airport to use its property:
“Needless to say, our stance is a common sense one that holds true for all American enterprise
according to common law: namely that no business would ever be compelled to allow its assets to

be used to their own detriment let alone to enable a competitor without just compensation (e.g.
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Ernie Boch wouldn’t allow Herb Chambers to sell cars on his lots; Ford would never grant Honda
access to its plants; etc.).” See Donovan, Aff., 6.

It should also be noted, as it pertains to the harm caused to BEH by the Order, that
preventing BEH from utilizing its own leasehold on the West Apron, so that FlightLevel can make
a wide turn onto BEH’s leasehold, prevents BEH from using a substantial portion of its leased
premises and from conducting its own FBO operations at the Airport and is causing harm to BEH.
FlightLevel knows this all too well, and preventing BEH from competing is FlightLevel’s real
motivation behind the injunctive relief it seeks.

C. The Order Prevents BEH From Exercising Its Property Rights On Other
Areas Of The Airport.

In its Order of February 26, 2021, the Court enjoined BEH from “interfering with access
to FlightLevel Norwood, LLC (“FlightLevel”)’s fuel farm, including but not limited to the parking
of vehicles or aircraft or the placement of obstructions in the Gate 3 Taxilane Object Free Area,
on FlightLevel’s Lot G Sublease premises, on FlightLevel’s Tank Farm Lease Lot premises, on
FlightLevel's 25' Tank Farm Access Easement’ area, on the ‘Lot B & H Licensed area,” as
depicted on Exhibit 1 attached hereto, and on the area on Lot H as shown on Exhibit 2 attached
hereto, and are also enjoined from interfering with FlightLevel’s rights under its Tank farm
Sublease.”

The Court’s Order prevents BEH from operating on its property on areas well outside of
the area FlightLevel wrongly claims it needs to turn (on BEH’s property) to access the fuel farm.
BEH has lease rights to portions of Lots F, G, B, and H, including the entire Gate Lane and claimed
Object Free Area. This includes aircraft and vehicle parking rights. See Donovan Affidavit,

Exhibit C.
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Also, there are three (3) gates at the Norwood Airport, for use by all vehicles, including
FlightLevel’s bulk delivery vehicles. The gates are often out of service, including Gate 3, and the
other gates are routinely used. FlightLevel can access the fuel farm from any one of the three
gates, and Gate 3 is not the only access to the Airport. Norwood Fire Department uses all gates,
large 18 wheel truck use all three gates, and FlightLevel is currently constructing a hangar and its
large trucks use all three gates for entry/exit. Donovan Aff., §10.

As noted above, the Order prohibits BEH from “parking of vehicles or aircraft . . . on
FlightLevel’s Lot G Sublease premises.” FlightLevel does not “own” Lot G. BEH, however, and
as noted above, operates out of two condo hangars on Lot G, Units 7 and 8, with access rights, as
depicted in the attached diagram. BEH also hangars two aircraft in those condo units on Lot G.
As written, the Order deprives BEH the use of the use of its leased hangars and property,
essentially putting BEH out of business. Donovan Aff., §11.

BEH also has access rights on the “Lot B & H License” area through its lease agreement
for the West Apron, and also through the attached Lot B&H License Agreement itself, which
provides that the license “shall be for the benefit of occupants . . . of the Hangar located on Lot G
and a portion of Lot H. ...” See Donovan Affidavit, Exhibit D. The Lot B & H License was not
issued in connection with FlightLevel’s fuel farm, or access thereto, and is entirely on the West
Apron, leased to BEH. Again, it should be noted that “Lot H” contains over 100,000 square feet,
and includes areas leased by BEH and FlightLevel, and also includes property owned and
controlled by the Town. The AutoTURN plan submitted by FlightLevel includes areas of Lot H,
now leased to BEH.

Additionally, the 25' Tank Farm Access Easement is by its terms “non-exclusive” and runs

the East and West sides of the condo hangars on Lot G. BEH has lease rights to enter and exit the
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Condo hangars its leases from EAC Realty Trust. The Court’s Order, broadly prohibiting the
parking of vehicles or aircraft, interferes with and deprives BEH of its property rights and use of
this area. Donovan Aff., 14.

Similarly, the Order, prohibiting the parking of vehicles and aircraft in the Gate 3 Taxilane
Object Free Area (“TOFA”™), affects BEH’s property rights outside of the area complained of by
FlightLevel in order to allegedly access its fuel farm. As it stands, the Order prevents BEH access
to the Gate Lane 3, including access to and from its Lot F, the condo hangars on Lot G, and BEH’s
leased space on the West and DC-3 Ramps. For example, BEH has rights to park in the parking
spaces located on the North end of Lot G, which are located in the TOFA, but were grandfathered
in according to the NAC. According to the Order, BEH is now prohibited from parking in these
leased spaces. Donovan Aff., §15.

In sum, while BEH maintains that the Order should be vacated as noted herein, the Order
does far more than allow FlightLevel to make a “wide turn” onto BEH’s leasehold; the Order
effectively prohibits BEH from operating on many other areas it leases at the Airport. For this
reason, the Order should be vacated.

D. Judge Connors’ Order Does Not Provide A Basis To Grant FlishtlLevel A
Preliminary Injunction.

At the February 26, 2021 hearing on FlightLevel’s Motion for a Preliminary Injunction,
the Court was clear that it was basing its decision to grant FlightLevel’s motion on Judge Connors’
October 22, 2019 Order, and not on the alleged “property rights” by FlightLevel. FlightLevel,
however, does not have a reasonable likelihood of succeeding on its claim that BEH violated the
Order because there is nothing in Judge Connor’s Order or decision which prohibits BEH from

exercising its rights with respect to its own leaseholds at the Airport. Moreover, there is nothing
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contained in Judge Connors’ Order which grants FlightLevel “access” to BEH’s property.
Additionally, as noted above, BEH did not actually interfere with or block access to the fuel farm.
Again, in seeking this extraordinary relief, FlightLevel purposefully misrepresents Judge

Connors’ Order as “expressly prohibit[ing] BEH from interfering with FlightLevel’s access to Lots

G and H.” FlightLevel’s Memo, p. 11 (emphasis added). Nowhere in the October 22, 2019 Order
does the Court prohibit BEH from utilizing its own leasehold on the West Apron or require BEH
to grant FlightLevel “access” to its fuel farm over BEH’s leaseholds.

Any dispute concerning the area now complained of could not have been addressed by
Judge Connors as the subject leases to BEH were not in existence. At the time of his decision,
BEH did not have its current lease to the West Apron, so the parties’ respective property rights
could not have been considered or decided by Judge Connors. The simple fact is that Judge
Connors’ order did nothing to prohibit BEH from exercising its rights with respect to its own
leaseholds at the Airport.

Moreover, FlightLevel’s “rights” to “Lot H” are hardly mentioned in the decision itself.
The dispute between BEH and FlightLevel (and the subject of the summary judgment motion)
concerned the parties’ respective property rights in the taxiway area between BEH’s Lot F and Lot
G, not the area of which FlightLevel presently complains.

CONCLUSION

FlightLevel has failed to demonstrate the irreparable harm required to justify the
extraordinary relief granted by the Court. FlightLevel is unquestionably able to access their fuel
farm, including receiving deliveries of “Jet A” and Avgas fuel from transports, without accessing

or traversing BEH’s leaseholds, and without impeding or interfering with BEH’s rights under its
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leases. Accordingly, the Court should vacate the February 26, 2021 Order granting FlightLevel’s
Emergency Motion for Temporary Restraining Order and Preliminary Injunction.

Respectfully submitted,

BoOSTON EXECUTIVE HELICOPTERS, LLC,

By its attorneys,

o VS Y/ N
Eric H. Loeffér, BBO #641289

DAVIDS & COHEN, P.C.

40 Washington Street, Suite 20
Wellesley, MA 02481
781-416-5055
eloeffler@davids-cohen.com

Dated: March 16, 2021

CERTIFICATE OF SERVICE

I, Eric H. Loeffler, hereby certify that on this 16" day of March 2021, I served a true and
accurate copy of the foregoing document to counsel of record by email as follows:

Neil Hartzell, Esq.

Ben N. Dunlap, Esq.
Freeman, Mathis & Gary LLP
60 State Street, 6™ Floor
Boston, MA 02109

s 2 N —

Eric H. LoeffRr
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EXHIBIT 5



COMMONWEALTH OF MASSACHUSETTS

NORFOLK, SS. SUPERIOR COURT DEPARTMENT
OF THE TRIAL COURT
CIVIL ACTION NO. 1582CV00213

BOSTON EXECUTIVE HELICOPTERS, LLC,
ctal.,
Plaintiffs,

V.

FLIGHTLEVEL NORWOOD, LLC, et al.,

Defendants.

Consolidated with
CIVIL ACTION NO. 1582CV01637

FLIGHTLEVEL NORWOOD, LL, et al.,
Plaintiffs,
V.

BOSTON EXECUTIVE HELICOPTERS, LLC,
etal..

Defendants.

AFFIDAVIT OF CHRISTOPHER R. DONOVAN

[, Christopher R. Donovan, hereby depose and state the following based on my own

personal knowledge.

I I am the manager of Boston Executive Helicopters, LLC (“BEH”), a Delaware

limited liability company with its principal place of business at 209 Access Road, Norwood,



Massachusetts 02062. 1 have over 35 years of aviation experience operating throughout the
world.

2. I am certified by the Massachusetts Department of Environmental Protection,
Class A/B operator in Underground Storage Tank (UST) systems, which the DEP defines as “In
depth knowledge and understanding of the UST System(s), how to operate and maintain UST
systems, as well as Federal and State regulatory requirements that apply to that system (UST).”

3. [ am responsible for compliance with the Norwood Airport Spill Prevention
Control and Countermeasures Plan and the Storm Water Pollution Prevention Plan.

4. Since 2010, BEH has requested and sought to obtain ramp space at thc Airport to
conduct FBO operations, including selling fuel. Since that time, FlightLevel has done everything
it can to prevent BEH from becoming an FBO at the Airport, including repeatedly making falsc
claims of obstruction and interference by BEH.

5. For cxample, on June 20, 2013, Peter Eichleay of FlightLevel wrote to thc NAC
to “voice some scrious and legitimate concerns” about BEH’s then proposed fueling facility,
including that “BEH’S entry into the fuel business would severely undermine not only our own
fuel business and planned capital improvement projects, but also our aircraft maintenance and
real estate business as well.” See Exhibit A, hereto.

6. Tellingly, in a letter dated September 24, 2013, Peter Eichleay again addressed
the NAC and statc;d expressly that one business at the Airport should not be compelled to allow
another business at the Airport to use its property: “Needless to say, our stance is a common
sense one that holds true for all American enterprise according to common law: namely that no
business would ev.er be compelled to allow its assets to be used to their own detriment let alone

o enable a competitor without just compensation (e.g. Ernie Boch wouldn’t allow Herb



Chambers (o sell cars on his lots; Ford would never grant Honda access to its plants; etc.).” See
Exhibit B, hereto.

7. FlightLevel also worked in concert with the NAC, including under a joint defense
agreement, to prevent BEH from providing fuel competition on the Airport. Through leases and
sublease on the Airport, FlightLevel controls approximately 560,000 square feet or space,
including ramps and hangars whereas, prior to executing the leases for the West and DC-3
Ramps, BEH only leased 30,000 square feet at the Airport despite prior requests for ramp space.

8. In 1:ts Order of February 26, 2021 (“the Order”), the Court enjoined BEH from
“interfering with access to FlightLevel Norwood, LLC (“FlightLevel”)’s fuel farm, including but
not limited to the parking of vehicles or aircraft or the placement of obstructions in the Gate 3
Taxilane Object Free Arca, on FlightLevel’s Lot G Sublease premises, on FlightLevel’s Tank
Farm Leasc Lot premises, on FlightLevel's ‘25' Tank Farm Access Easement’ area, on thc ‘Lot B
& H Licensed area,’ as depicted on Exhibit 1 attached hereto, and on the area on Lot H as shown
on Exhibit 2 attached hereto, and are also enjoined from interfering with FlightLevel’s rights
under its Tank farm Sublease.”

9. As it pertains to FlightLevel’s request for preliminary injunctive relief, and the
Court’s subsequent Order, I note that BEH has lease rights on Gate Lane 3, including the entire
Gate Lane and claimed Object Free Area. This includes aircraft and vehicle parking rights. See
my color depiction of FlightLevel’s Exhibit I, attached hereto as Exhibit C. The Court’s Order
prevents BEH from operating on its property on areas well outside of the area FlightLevel
wrongly claims it need to turn (on BEH’s property) to access the fuel farm.

10.  Also, there are three (3) gates at the Norwood Airport, for use by all vehicles,

including FlightLevel’s bulk delivery vehicles. The gates are often out of service, including Gate



3. and the other gates are routinely used. FlightLevel can access the fuel farm from any one of
the three gates, and Gate 3 is not the only access to the Airport. Norwood Fire Department uses
all gates, large 18 wheel truck use all three gates, and FlightLevel is currently constructing a
hangar and its large trucks use all three gates for entry/exit.

11.  As noted above, the Order prohibits BEH from “parking of vehicles or aircraft . . .
on FlightLevel’s Lot G Sublease premises.” FlightLevel does not “own” Lot G. BEH, on the
other hand, operates out of two condo hangars on Lot G, Units 7 and 8, with access rights, as
depicted in the attached diagram. BEH also hangars two aircraft in those condo units on Lot G.
This is well known to FlightLevel. In fact, on March 23, 2010, BEH notified FlightLevel’s
president, Peter Eichleay (“Eichleay™), also the trustee of “Lot G,” that BEH would be operating
out of Lot G from the condo hangers leased to MII Aviation (“MII”), the entity that owns BEH.
Further, on May 11, 2010, FlightLevel, through a series of emails, confirmed all billings for the
condominium Units 7 and 8, would be billed to BEH moving forward. As written, the Order
deprives BEH (and MII) the use of the use of its leased hangars and property, which includes
portions of Lots F G, B, and H, the entire Gate 3 Taxi Lane, essentially putting BEH out of
business.

12 BEH has access rights on the “Lot B & H License” area through its lease
agreement for the West Apron, and also through the attached Lot B&H License Agreement itself,
which provides thét the license “shall be for the benefit of occupants . . . of the Hangar located
on Lot G and a portion of Lot H. . ..” See Exhibit D, attached hereto. The Lot B & H License
was not issued in connection with FlightLevel’s fuel farm, or access thereto, and is entirely on

the West Apron, leased to BEH.



13. Lot H contains over 100,000 square feet, and includes areas leased by BEH,
FlightLevel and pfoperty owned by the Town. The AutoTURN plan submitted by FlightLevel
includes areas of Lot H, now leased to BEH.

14, The 25' Tank Farm Access Easement, attached hereto as Exhibit E, is “non-
exclusive” and runs the East and West sides of the condo hangars on Lot G. BEH has lease
rights to enter and exit the Condo hangars its leases from EAC Realty Trust. The Court’s Order,
broadly prohibiting the parking of vehicles or aircraft, interferes with and deprives BEH of its
property rights and use of this area.

15.  The Order, prohibiting the parking of vehicles and aircraft in the Gate 3 Taxilanc
Object Free Area (“TOFA™), affects BEH’s property rights outside of the arca complaincd of by
FlightLevel in order to allegedly access its fuel farm.  As it stands, the Order prevents BEH
access to the Gate Lane 3, including access to and from its Lot F, the condo hangars on Lot G,
and BEH’s leased space on the West and DC-3 Ramps. For example, BEH has rights to park in
the parking spaccs located on the North end of Lot G, which are located in the TOFA, but were
grandfathcred in according to the NAC. According to the Order, BEH is now prohibitcd from
parking in these leased spaces, and deprives BEH of the use of its ramp space on Lot F, for
aircraft and vehicles.

16. I have reviewed the Affidavit of Peter Eichleay dated February 23, 2021. This
affidavit contains lies and deceit, with the intent of using this court to maintain FlightLevel’s
monopoly on fuel sales at the Norwood airport, and prevent BEH from operating.

a. For example, Eichleay claims that his “Exhibit 1 is a true and accurate copy of a
plot plan depicting certain portions of the Airport. The plot plan shows property

rights of FlightLevel at the Airport.” This is not true. The plan is not stamped by



an engineer, and shows areas to which FlightLevel has no property rights; indeed,
BEH has property rights to a majority of the areas depicted on “Exhibit 1.” See
Exﬁibit C, attached hereto.

Eichleay’s claim that FlightLevel has property rights pursuant to “FlightLevel’s
Lease Lot G and associated ‘25’ Tank Farm Access Easement’ (to the east) for
access to FlightLevel’s fuel farm on Lot H” is also untrue. Eichleay is Trustee of
EAC Realty Trust Il and EAC Realty Trust IV. FlightLevel does not conduct any
operations on Lot G, other than to access the fuel farm via the Tank Farm Access
Easement. BEH, on the other hand, operates from Lot G (which also includes a
portion of Lot H) in the condo hangar units as noted above.

Eichleay also claims that it has property rights to Lot H (on BEH’s leaschold) by
stating that: “On February 15, 2017, FlightLevel was granted an access casement
or similar right of way to use in connection with its fuel farm by unanimous vote
of the Norwood Airport Commission.” (emphasis added). This is not true. No
casement for the benefit of FlightLevel was ever granted by the NAC. Were such
an easement to exist, surely FlightLevel would have produced a copy to the Court.
Moreover, Eichleay has previously acknowledged under oath that the Town “cut
off all communication with FlightLevel conceming access rights over Lot H”
after the vote was taken.

. Eichleay also fails to mention that BEH has been operating from Lot G, via the
two subleased hangars on Lot G, and a portion of Lot H, as noted above and as
depicted on Exhibit C. BEH has parked vehicles and aircraft, as it has rights to do

so under the condo hangar subleases, since 2010.



e. Exhibit 3 to Eichleay’s Affidavit was not based on any known standards or
regﬁlations. The plan, completed by Norwood Engineering, does not show the
West Apron areas now leased to BEH. The plan also fails to show the delivery of
Avgas to FlightLevel’s fuel farm, which can also be used to off-load Jet-A fuel,
without trespassing on BEH’s lease of the West apron.

f. The “AutoTurn Plan” attached to the Affidavit of Peter Eichleay as Exhibit 3 is
not based on any known or written standards or regulations. FlightLevel
incorrectly asserts that certain areas at the Airport prohibit fueling due to NFPA
407, and based its “plan” on the NFPA sctbacks. There are, however, no NFPA
setbacks at the Airport, as the Airport regulations do not contain any reference to
NFPA 407. This was confirmed by Lt. Paul Butters from the Norwood Fire
Department, acting as the fire prevention officer for the town of Norwood and the
NFD, during a deposition on June 20, 2018. In his testimony, Lt. Butters stated
that “[ijn the Commonwealth of Massachusetts, under the fire prevention
regulations, no fire department has any jurisdiction or authority over fucling or
refueling of aircraft at an airport.” He further testified that, “[a]s a fire prevention
officer, I have no authority to say that you have to follow NFPA 407, because it is
not the law.” Lt. Butters further testified that it was not part of the Norwood Fire
Department’s review process to review fueling plans. The Airport Manager, Russ
Maguire, also testified that he would not expect or require the Norwood Fire

Department to review fueling plans.

Signed under the pains and penalties of perjury on this 16" day of March 2021.
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FLIGHTLEVEL PHONE: 781.769.8680
” EAX: 733.7T60.718
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June 20™, 2013 “BHBIT ;A /
Norwood Alrport Commission (NAC) B&Ho{"

ger Mr, Russ Maguire, Airport Manager
125 Access Road
Norwouod, MA 02062

Re: Norwood Afrport Fueling Concerns

Deat Mr. Chairman and NAC Members:

FlightLevel Norwood (FLIN) would like to voice some serious and legitimate coficerns we have

in connection with the operation of Bosten Bxecutive Helicopier's (BEID proposed fueling

“Tactlity at the Norwdod Memorial Airport, all of whieh we feel require immediate attention. I’ve
\"Tek{ off until now because it had been uncles: ©0 me until this most recent meeting (J une 197 "y

that construction of the fueling facility had progressed to the point of full approvad by the NAC

and was moving forward. Also, given FLN's very close proximity-to BEH's leasehold, we were

__expeeting the opportunity to review w BEH's fueling operafions plan, which, as I understand it, has

yet to be submitbed in spite of the NAC and Alirport Manager’s repeated request for one (Cve

attached at theend of this letter a satellite view of'the Norwood Airport’s ramps with

appm\‘xm&tc. ddmcaatmna of FLIN"s various leascholds and BEH s leasehold for reference), Each

of FLN’s concergg, alang with explanation and iwpetus where applicable, is listed below:

e

1. Taxiway and Taxilane Object Freé Arven (TOFA) md F weling Setback from
Structures Restrietions As stated by the the FAA, TOFA clearing standards specifically
prohibit parked airplanes within their radius (%c, Exhibit 1 for full FAA TOFA excerpt
attached). Norwood's 57 foot TOFA, in conjunciion with ihe restriciion that prohibits
aircralt fueling within 25 feet of a hangar (see Exhibit 2 for email confirmation from the
Alrport Mapager and Norwood Fire Depr) would physically eliminate any space fora
parked aircraft to be fueled within BEHs leasehold once their hangar is complete (see
Exhibit 3 for closeup of BEH leasehold with precise TOFA and Setback measurements
for ¢lavification). FLN has been ordered to be in compliance with these rules and we ace
{see emadl from the Airport Manager attached). It should also be noted that TOEA
restrictions wwere incorporated into the Norwood Airport Rules drd Regulations as
triggered by the motien at the May, 2013 NAC meeiing,

2. Obstruefing the Gate 3 Taxilane: Pursuant {o the TOFA restrictions outlineckabove,

FLN relies he*mly o the Gage 3 taxilane for the ingress / egress and basic maneuvering

of aireraft required in conuection with the operation of our hangar known as Y2K,

Tocated diréetly across from BEH’s leasehold. Any prolonged obstruction of that taxitave,

which. is to say a viblation of the TOFA, be it by a delivery tanker truck oF Al BICHAT

being refueled would cause undue delriment 10 our business, Needless to say. fuel
deliveries (which can RSt it excess of one hour), acralt refueling and parking of any

kind 1§ not dllowed within ARy TEXURANE OF EXTwWLy,

128 ;ccess Road
Nerweoad., BA (20682
ws«m*.‘;‘”gh\i»veiaviatiﬁn.cem

NORWO04 166

2



Since the precedent for enforcing these standards has properly already been set, we're simply
requesting that they be consistently and:uniformly enforced across the board as they are on us. K,
in doing 5o, certain entities or individuals are prectuded from doing certain things {obviously in
this casc BEH fueling), the onus is not on the airport to defy the standards, all of which exist fr
very good reasons, just to accommeadate them ~ nor should it be.

And, if you’ll allow me, this is where 1'd like to deviate froxi the initial tone of thig letter and
speik frankly on some hypothetical scenarios from the perspective of an owner with 2 massive
investment at this airport:

For starters, would it be thie NAC's intent to limit BEH'S fueling activities o sglf-fuefing (for
which laxer standards apply) or to grant them the riglt to sell fuel to the pulilic? In the case of
‘the latter, the afrport minimum standards would natarally have fo be upheld, but even if they
were aud the TOFA and Setback restrictians were not &nforcéd, it seems given the real estate
constraints, it would make for an ineredibly unsafé cluster-type situation, especially when
multiplé aircraft were in that nrea. Needless to say, we wouldn’t allow a competitor use of any of

our leaseholds uinder any circwmstancés,

It also goes without saving that BEE's entry into. the fue] business would severely undermine not
only our own fuel business and planned capital Imprevement projeets, but also our afrcrall
mainienance and Yeal esfate businesses as well. Fuel is our life-blood and, consistent with _
industry standafd, if Targ, sidizes both those-6ther sepmenys (segments which in dur humble

opinion are critical servioe offerings for the local flying public). Greatly diminished fuel sales

would certainly comprouniise our ability to keep the maintenance shop open (we're currently the

omly shop onthe field), and of éven greater concern, coxiﬁnﬁm%u;e%mmg‘—\-

“Tundreds of thousands of dollars we pay annuglly to the town and BMA througlt our land leases.

Considering that BEH’s lease payments will be geing exclusively to BMA, the town could only ———

~stand to lose hy granting BEH conimercial fueling privileges. .

While T eertainly understand that any municipal governing body has to be and should be pro-
competition, T dor’t think exceptions to the rules should be made just for competition's sake.
Fair and equal treaiment should always prevail. When tw ing FBOs existed-at Norwood

years ago in the best of times, fair and. equal treatment was applied. Yet the end result there was’
that it proved economically unsustainable. 1t also made Rra chagtic and less safe opérating
enviren who were there can attest. [ don’t think it’s in anyone”s mberests to
establish an uneven playing field fust as we're emerging from a deép recession to set up a
scenario for history o repeat itself.

In closing, having aftended just about every monthly NAC meeting over the past year, T was
certainly taken dback and dlammed fo hear of the sudden  accelerated timeline for the installation
of BEFs truks af the June 19" maeting, Consideting that BEH still hasn’t submitied an
aperational plan to address mnany of these concems in Spite of the NAC's.and Ajport Manager's
repested requests for such, it wonld seen: the intention here is-to ram this project through
uncliecked by simply neglecting to address the issues that would and shoild stop it from
happening at 4ll. That way BEH can simply fall back on.the defense that it's already done and

nobody stopped theny and therefore exceptions must be made.

NORWO004167
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Based lf)n the infet;lnaﬁon BEH conveyed atthe June 1™ «commission meeting, FLN kindly but
strongly requests that.these issues bie addréssed as soon as a possibls and certat i
amival of the tanks on July 1%, P 8 and certainly prior to the

T}‘mnk you very much for you atiention to this matter and please don’t hesitate to contaot mie
with any questions, céinments or concerns (Exhibits are attached on following pages).

Sincerely and-Respectfully,

Bt

Peter Elchleay
FlightLevel Airlation - Président
125 Access Road

Norwood, MA 02082

W 781.765.8680 ext. 128

E: peter@fiightievelaviation.com
F: 781.769.7180

NORWQ04168
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7-29-13 | b )

\,/

September 24™ 2013

Norwood Airport Comrmsmon (NAC)
ce: Mr. Russ Maguire, Airport Manager
125 Access Road

Norwood, MA 02062

Re: FlightLevel Norwood, LLC Leaéehold Property Rights

Dear Mr. Chairman and NAC Members:

Last Waek, we called Thomas Vick from the FAA’s “}’\few England Regxon An'pcrts Division’ to

enquire about the FAA's siance on leasehold property rights at o
voice fo him our stance on the same. Needless fo say, our stance is the common sense one that

-holds true for all American enterprise according fo commen law: namely that no business would
ever be compelled fo allow its assets 1o be used to their own detriment let alone to enable a

competitor without just compensation (e.g. Emie Boch woulde’t allow Berb Chambers to sell
cars on his lots; Ford would never grant Honda access to ifs plants; etc.).

Upon speaking with Mr. Vick and querying him for commentary, he made it clear that the FAA.
does not get involved in such matters in any way, shape or form unless/until they have escalated
to a full legal dispute, He also confirmed that it is the role and responsibility of the sirport owner,
in this case the NAC, fo uphold and enforce property rights on their airport according to the
common law and the terms of the leases they have in place. ) T

I have certaz’niﬁ' interpreted through the minutes of recent monthly NAC meetings that the NAC
understands and shares this common sense position. It was also confirmed through those minutes

that Mass DOT does as well.

However, in light of the following:

1. The day-to-day threats we face to the viability of our business including those with regard
to our property rights '

2, The significant capital mprcvemen’c projects we have planned at the azrport

3. The nearly $2 million we’ve already paid in land leases and taxes on the airport over the

‘ past 6 years for those property rights
4, The fact that the very insurance the NAC requ.u‘es us fo carry accordmgto our leases
d

‘ would be unobtainable were our prope: allowed to
another business be allowed to provide competing services on our leaseholds).

The fact that our Title Insurance Policy would kick in if our property rights were
somshow taken away

FlightLevel respectfully requests that the NAC simply states its position on this subject.




Thank you for your time and I look forward to your 1esponse.

Sincerely and Respectfully,

Peter Elchleay

FlightLevel Aviation - Presldent
125 Aceess Road

Norwood, MA 02062

WW: 781.769.8680 ext, 128

E: peter@flightlevelaviation.com
F: 781.769,7180 '
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EXHIBIT D



LICENSE AGREEMENT

THIS AGREEMENT dated this ;ﬁ‘_\\day of January, 1996, is between EASTERN
AIR CENTER, INC., a Massachusetts corporation with its principal office at Norwood
Airport, Norwood, Massachusetts and formerly known as Eastern Air Charter, Inc. {the
“Licensee”), THE TOWN OF NORWOOD, BY THE NORWOOD AIRPORT
COMMISSION (the “Licensor"), and BOSTON METROPOLITAN AIRPORT, INC,, a
Massachusetts corporation with its principal office at Norwood Airport, Norwood,

‘Massachusetts (the “Licensor's Agent").

1. The Licensor is the owner of that certain property designated as Existing
Lease Lot B on the plan attached hereto as Exhibit A, entitled “Plan of Land of Municipal
Alrport in Norwood, Mass., dated June 27, 1989, prepared by Norwood Engineering
Co., Inc. (the “Plan”).” The Licensor (as to Exiting Lease Lot B) and Licensor and
Licensor's Agent (as to Existing Lease Lot H) hereby grant a non-exclusive license io
use for access to and egress from the Subleased Premises (as defined herein), that
certain strip of land seventy (70) feet wide on Existing Lease Lot B, and thirty (30) feet
wide on Existing Lease Lot H (including therein the strip of land 25 feet wide on Existing
Lease Lot B and Existing Lease Lot H designated as “Proposed 25’ wide tank farm ac-
cess easement’), (said area collectively referred to herein and designated on the Plan
as the “Lot B&H Licensed Area”), subject to the following terms and conditions:

1.1. The License shall be for the benefit of Licensee on its own behalf and
as trustee or partner of any entity which accepts an assignment of the Sublease, and,
occupants, invitees, and guests of the Hangar located on Lot Gand a portion of Lot H
(as shown on the Pian) under that certain sublease dated November 9, 1977, as
amended by Amendments to Lease dated May, 1981 and January 1, 1987 (as so
amended, the "Sublease"), which Sublease is evidenced by a Notice of Sublease filed
with the Land Registration Office, Norfolk District, as Document No. 378799 on March
27, 1878, on Certificate of Title No. 83811, of certain land located at Norwood Memorial

Airport, Norwood, Massachusetts (the “Subleased Premises").

1.2, The License shall remain in effect for the duration of the Sublease,
unless sooner terminated in accordance with Section 1.5 of this License Agreement,
and shall not be transferable. The License as to Lot H shall also be for the benefit of
Licensee, invitees, and guests in connection with the use of the Tank Farm Lease Lot
as shown on the Plan, and shall remain in effect for so long as Licensee's sublease of
the Tank Farm Lease Lot remains in effect (See Notice of said sublease at Document

No. 572412 on Cettificate of Title No. 83911).

1.3. Licensee agrees to maintain (and repave if necessary) the asphalt on
the Lot B Licensed Area during the term of the Sublease, including snow removal,

1.4. The License sﬁéll be valid only for passing and rebassing of aircraft
and other vehicles in common with others; parking of aircraft and other vehicles on any
part of the Licensed Area is prohibited. ‘




1.5. The License may be terminated for cause, in the event that Licensee

fails to correct any condition or duly remedy any default in its obligations hereunder,
after reasonable notice. -

1.6. The License is granted without monetary consideration; the sole con-

sideration being the agreements set forth herein.

See Certificate of Title 27608, filed with the Land Registraﬁon Office, Norfolk
District, for Licensor's title to Lot B, See Cerificate of Title No. 8391 1, filed with the
Land Registration Office, Norfolk District, for Licensor's Agent's title to Lot H.

WITNESS the execution hereof under seal as of the date above written.

EASTERN AIR CENTER,.INC.
(-’"" - R ‘\, /(. .

e ///(gz/ ;44;;-4/ e e
By: Sidney Fdgelmaf

its: President

Hereunto Duly Autherized
/A}

v; fony Prevétt—
lis#” Treasurer ‘
Hereunto Duly Authorized

BOSTON METROPOLITAN
AIRPORT, INC.

) — /, .’”;_;-:‘_/- /M/-'—..-—"f‘ » o
e e [ uz".-“:»f'f{: —
P

By: Michael Pendergast
Its: President and Treasurer
Hereunto Duly Authorized

' NORWOOD AIRPORT COMMISSION:

Ty, & e

Print Name: Lo tet M. 0k F2 L i an

STV \1"\/\20"\:\»4- .

Print Name: Q o\ ¥~ [N TS &N

. G A

Print Name: ~ 7 fcamar KX \/r-cd:g'*(

345



e
Print Name: EpwiV A/ i, e

Print Name:

COMMONWEALTH OF MASSACHUSETTS
ﬂ./‘jc- Rfol L s January 2~ #1996

Then personally appeared the above-named Sidney Fagelman, to me personally
known, and acknowledged the foregoing instrument to be his free act and deed as Pres-

ident of EASTERN AIR CENTER, INC..
’\?&‘CMj‘(J @LM

Notary Public: ' ROBERTJ. PREVETT
My Commission expires: Notary Fublic
My Commission Expires Oct. 4, 2082

COMMONWEALTH OF MASSACHUSETTS
<
oy \‘5\5\‘ .

, S8 " January N 1996

=

Then personally appeared the above-named Michae! Pendergast, to me
personally known, and acknowledged the foregoing instrument to be his free act and
deed as President and Treasurer of BOSTON %OPOLITAN AIRPORT, INC.

A0y

Notary Public: y
My Commission expires: -2\

COMMONWEALTH OF MASSACHUSETTS
Nb\g“'\ , 85 Januaryrﬁ_, 1996

Then personally appeared the above-named Lgy~temie - E\_W-' . Commissioner
of the Norwood Airport Commission, to me personally known, and acknowledged the -
foregoing instrument to be the free act and deed of the NORWOOD AIRPORT

COMMISSION. Qmj y r\>
\Al\

Notary Public: ‘
My Commission expiresﬂ-l\*“\
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AGREEMENT

(4 - e ¢ 2y .
THIS AGREEMENT dated/fthis /7 © z'%ay of "7 4 "L, 1968, is between

EASTERN AIR CHARTER, INC., a Massachusetts corporation with its principal office at

Norwood Airport, Norwood, Massachusetts {the “Assignee®), DONALD J. MOORE, JR.

and JAMES M. FITZGIBBONS, both of Brookline, Massachusetts, Trustees of

HANGAR NOMINEE TRUST, under Deciaration of Trust dated October 27, 1977 {the

*Trustees”) and BOSTON METROPOLITAN AIRPORT, INC., a Massachusstts dompo-

ration with its principal office at Norwood Airport, Norwood, Massachusetts (the

“Sublessor’). AR Cnnind

Lisinn

WITNESSE TH:

WHEREAS, the Sublessor is the aublessar and the Trnistees are the sublessea,
under that certain sublease dated July 17, 1987 {the *Sublease™), of cartain land (the
“Subleased Premises®) located at Norwood Memorial Airport, Norwood, Massachusetts
{the “Subleased Premises™), a true and comect copy of which is attached hersto and )
made a pan hereof as Exhibit A; and @ Mrdu of wlode Vs 1eowdad h»wm‘f—."

WHEREAS, the Trustees desire to assign all of their right, title and interest as'sub-
lessee under the Subleass to the Assignes; the Assignes dasires to-accept such as-
signment; and the Sublessor dasires to consent 1o such assignment, all pursuantio a
K certain Assignment of Sublease; a true and correct copy of which is attached hereto and
= made a part hereof as Exhibit Bl(the “Assignment™}; and
& o e tomelad, 1\3«\{_4.-:-'&\

- WHEREAS, the Trustees, the Assignee and the Sublessor desirs to make certain
i corrections 1o the Sublease and to implement the intentica of the parties hereto with re-
g spect to the Sublease; and

i WHEREAS, in conngction with the Assignment, the Assignea has requested that
L the Sublessur cantify as to the accuracy of carfain facts relativa to tha Subleass; and

: WHEREAS, in connection with the Assigamant, the Assignes has requested that
the Sublessor clarify and amend certain of the terms of tha Sublease.

NOW, THEREFORE, for good and valuable consideration, the receipt and suffi-
ciancy of which is hereby acknowledged, the parties hersto agree as follows:

1. The Sublease is hereby amended hy replacing the nlan attached thereto with
the plan attached hereto as Exhibit C (the *Plan®). The Subleased Premisas are refer-
enced thereon as tha “Tank Farm Lease Lot," and are located within Lease Lot H as
shown on a Subdivision Plan of Land in Norwood, Mass, dated January 31, 1969, 1" =
100" {for leasing purposes only), 2 copy of a portion of which is attached herelo as Ex-

b »
H
J st rhn | % s e e

[N SRS 9
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hibit D (the Leasing Plan”).

2. The Trustees, sublessees under a sublease dated Navembar 9, 1977, to which
Sublessar is the sublassor ‘the *Hangar Lease”), arxd Sublassor {to the extant Trustees’
rights may be terminated or to the extant Sublassor's grant or approval is otherwise
required), jointly and saverally, grant to Assignee the non-exclusive right to use for ac-
©ess to and egress from the Subleased Premises, a strip of land 25 feet wide on Lease
Lot B, 5 fest removed from the westerly boundary of Lease Lot B (as shown on the
Plan), and a strip of land approximately 63 fest wide on Leasa Lot G, from the westerdy
side of the hangar located on Lease Lot G to the westerly boundary of Lease Lot G (as
shown on tha Plan), all of which rights shall ba in effect for so long as the Sublease re- -
mains in eflect; provided that as to the latter easement, said easement shall ba reduced .
as to any widening of the hangar on lot G pravided any such widaning shall not sxceed
nine feet. See, Document No. 378793 on Certificate of Titla 83911 for Trustees’
leasaholid iitle. Furthar, in the avent of the termination of the Hanger Lease, the Sublas-
$0r agraes 1o recognize the Assignae's rights under a certain subleass granted in con-

nection with the operation of tha fuel farm_ of g small mom at the southwest end of the -

hangar located on Lot G; provided the Assignaee is not then in default thereunder and

agrees 1o attom to the Sublessor. -
3. The Sublessor raprasants and warrants to tha Assignea that all of the follawing -

statements are accurate and complele as of tha date of this Agreement:
{a) The Sublessor has been duly organized, is legally existing, is in good
standing undar the laws of the Commonwsalth of Massachusetts, and has the
capacity and authority to enter into this Agreemant.

{b) The Sublessor is the lessee under that cartain lease of the Sublsased
Prgmises (and other lands), in which The Town of Norwood is the lessor, dated
- 2 Decamber 13, 1967, and filed with the Land Regiswration Office, Norfolk District,
- T as Document No. 288221 on December 28, 1867, on Certificate of Title No.
3 83911 {the "Prime Lease™}, The Sublessor's rights as legssee under the Prime
Lease are frae and clear of all montgages, securty intarests, liens,
;n;umbrams, rasirictions, conditions, encroachments. and other defects or
aims.

{c} The Prime Lease is in fulf force and effect; and there axists no defautt, or
state ot facts which with notice, the passags of time, or both, could ripen into a
default, on the part of either tha Town of Norwood or the Sublessor. No disputas
exist betwesn the Sublessor and the Town of Norwood relative to the Prime
Lease orthe Subleased Pramises.

{d) The copy of the Prime Lease attached hereto as Exhibit E is a trus and
complete copy thereat and the Prime Lease has not otherwiss been amended.




Therg are no other agreements relative to the Prime Lease or the Subleased
Premises belween the Sublsssor and the Town of Norwood.

(8] To the best of the Sublessors knowledge, there is no pending or threatened
ltigation, administrative or executive procesdings, investigations, or claims
against the Sublessor in connection with the Subleass, or the Sublessor's
interest in the Subleased Premises.

{f) The Sublease is in full force and effsct and is binding upan the Sublessor and =
the Trusteas; and there exists no default, or state of facts which with notice, the :
passaga of time, or both, could ripen into a defautt, on the part of gither the

Trustaes or the Sublessor. No disputes exist between the Trustees and the .

Sublessor relative to the Subleass or the Subleased Premisas.

{g) The copy of the Sublease atiached harato as Exhibit Ais a tnie and
complate copy thereo! and the Subleass has not otherwise been amended.
Thare are no other agreements relative to the Sublease or the Sublaased
Premises batwean the Sublessor and the Trustaes.

{h} The original term of the Subleass commeancad on July 17, 1987, and
Terminates on Aprit 30, 1993, subject to the rights of the lessas thersunder to ex-
tend the original term for thrae {3) successive periods of fitasn {15) years, as
set forth in paragraph 11 of the Sublaass.

{i} Rant, fuel charges and al other charges dus under the Sublease have been
paid through and including July 31, 1989, oxcept for real estate taxes for the first
half of fiscal ysar 1890, which ars not yetdus and payable.

(i} Allof the structures and improvements (except the tanks} located at the
Sublsased Premises are the property of the Trustess, and may be sold to the
Assignee, without claim thersfare by the Sublassor,

{k} The Sublessor has not h ratcfore assigned, morgaged, pledged or
hypothecated its interest under the Prime Lease, or the Sublease, orthe rents
payable thereunder, to any party.

4. The Sublessor acknowladges that the Assignes is the *sacond ful service fixed
base operator” referenced in paragraph B of the Subleass, and that the Assignment is
baing delivered to the Assignes in safisfaction of the obligations in the third and fourth
santences of said paragraph.

5. Notwithstanding anything to the contrary In the Sublease, and subjact to the
torms of the Pime Leasa, the Sublessor agrees that the options to extend referenced in
paragraph 11 of the Sublsase shall be self-exarcising, unless the Assignea gives the
Sublassor wnlten notice of the slection not to extend, at least six (8) months prior to the
date the Sublease would axpire but for the exercise of such oplion. The Sublessor rep-

3
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resants that it has exercissd the first option to renew the Prima Lease (expiring
December 12, 2007}, and that 80 long as the Subleass is in effect, the Sublessor
agreaes that it shall exercise all additional options to renew the Prime Lease.

6. The fonbwing language shall be added to the end of paragraph 14 of the
Sublease:

*Notwithstanding anything to the contrary above, any holder of a leasehold
mortgage upon the Lessee's interest hereunder {ot which the Lessor is notified of
in writing) shall be antitled to reasanable notice and the oppartunity to cure any
such default, and 1o thereafter be acknowledged as Lesses's successar-in-
intorest hereunder, subject 1o the provisions hereof.”

7. The Trustees and the Sublessor agree to execute any additional documents
and to take any actions as may be raasonably necessary or desirable to carry out the
intent and to fulfill the provisions of this Agreement and the sale of assats by the Trust-

. " ; . ;
sas {0 the Assignee in connection herawith,

8. Except as specifically modified herei:y. alt of the terms and conditions of the
Sublease are hgreby ratified and shall ramain in full force and effect.

9. By assenting to this Agreemaent, the the Town of Norwood Airport Commission
{the "NAC"), agrees that in the avent of any default by the Sublessor hereundar, undier
the Prime Lease, or in the event of the termination of the Prime Leases, the Assignea'’s
possassion of the Subleased Premises under the Sublease and hereunder shall not be
disturbed or impaired by the NAC or any party claiming by, under or through it, so long
as the Assignee continues to observe and perfarm ali of its obligations thersunder.

WITNESS the execution hereof under seal by the parigs hereto on the date first
above written.
EASTERN AIR CHAR INC.

s

By. Sidney Fageiman
Its: President
Hereunto Duly Autharized

Trustee, but not individually
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BOSTON METROPOLITAN

AIRPORT, INC. 7

By: Howard E. Pendeigast
Is: President
Hereunte Duly Authorized

The foregoing Agreament is hereby assanted 1o by the Norwood Airport

Commission:
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EXHIBIT 6



COMMONWEALTH OF MASSACHUSETTS

NORFOLK, ss. SUPERIOR COURT

)
BOSTON EXECUTIVE HELICOPTERS LLC, )
ET AL., )
)
Plaintiffs/Defendants-in-Counterclaim, )

) CIVIL ACTION NO. 1582CV00213
v. )
)
FLIGHTLEVEL NORWOOD, LLC, ET AL., )
)
Defendants/Plaintiffs-in-Counterclaim. )
)

CONSOLIDATED WITH

)
FLIGHTLEVEL NORWOOD, LLC, ET AL, )
)
Plaintiffs, )
)

BOSTON EXECUTIVE HELICOPTERS LLC, ) CIVIL ACTION NO. 1582CV01637
ET AL, )
)
Defendants. )
)

FLIGHTLEVEL’S OPPOSITION TO BEH MOTION TO VACATE INJUNCTION
Plaintiffs (collectively, “FlightLevel”) submit this Opposition to the Motion of Boston
Executive Helicopters LLC (“BEH”) to vacate the injunction entered by this Court dated
February 26, 2021 (the “Injunction Order”). The BEH Motion not only seeks to relitigate the
Injunction Order, without any legitimate factual or legal basis to do so, it is also a brazen attempt
to dramatically expand BEH’s purported property rights at the Norwood Municipal Airport (the
“Airport”) and a ploy to revive claims and issues conclusively and properly rejected by this

Court in its October 22, 2019 Order.




As set forth below, the Injunction Order is not overly broad, and it does not infringe on
any legitimate BEH operations at the Airport. The extensive rights BEH claims to operate
unconstrained at the Airport do not exist. They are not found in the non-exclusive December
2020 West Apron Lease BEH executed with the Norwood Airport Commission (“NAC”), which
expressly prohibits interference with other Airport users and Fixed Base Operator (“FBO”)
operations. The Court’s Preliminary Injunction Order merely enjoins BEH from interfering with
“access to FlightLevel Norwood, LLC (“FlightLevel”)’s fuel farm” and “FlightLevel’s rights
under its Tank farm Sublease.” It then addresses the typical means by which BEH has
historically sought to interfere with FlightLevel’s access, specifically: the parking of vehicles or
aircraft or the placement of obstructions in:

1. the Gate 3 Taxilane Object Free Areca”;

2. on FlightLevel’s Lot G Sublease premises;

3. on FlightLevel’s “25° Tank Farm Access Easement area;

4. on the Lot B&H Licensed Area; and,

5. in the “wide turn area” so called on Lot H depicted at Exhibit 2 to the Preliminary
Injunction Order.

There is nothing obstructionist or overly broad in scope about how the Court’s
Preliminary Injunction Order bears on BEH. Every other Airport entity, acting in good faith,
wouldn’t have to be restrained to comply with these simple and appropriate measures. See
Second Affidavit of Peter Eichleay, 91 67, 68 (“Second Eichleay Aff.”). The Injunction Order
has no effect whatsoever on rights that BEH does not have in the first place, such as a supposed

right to use Lot G, which this Court rejected in its October 22, 2019 Order.




Further, as to the supposed existence of an “alternative” route for FlightLevel’s fuel
deliveries, the theories proffered in the Affidavit of Halim Choubah, submitted with the Motion,
are contradicted by the facts, common sense, and the considerable experience and expertise of
FlightLevel’s President Peter Eichleay and its Director of Fuel Operations Kevin Putnam, and
they do not warrant lifting or modifying the Injunction Order.

The Motion should be denied, and the Injunction Order should remain in place.

I. The Court Should Reject BEH’s Attempt to Use Its Motion to Expand Its
Property Rights at the Airport

The extensive rights BEH claims to operate unconstrained at the Airport are not found in
the non-exclusive December 2020 West Apron Lease BEH executed with the NAC, which
permits BEH’s use of the West Apron “so long as doing so does not interfere with [...] any other
Airport user’s lawful activities at the Airport” or “Third party commercial activity customarily
associated with FBO operations shall be authorized and permitted.” See West Apron Lease,
Section IV, attached as Exhibit A to the February 26, 2021 Affidavit of Christopher Donovan
(“February 26 Donovan Aff.””) and Exhibit 4 to the Affidavit of Peter Eichleay dated February
23,2021 (“Eichleay Aff.”). The NAC recently notified BEH that its parking of vehicles to block
FlightLevel’s fuel deliveries places it in default of the West Apron Lease. See March 18, 2021

Default Notice to BEH (“Default Notice”). The Default Notice states, in pertinent part:

In addition, the NAC has been made aware that BEH vehicles have been parked in
a manner on the West Apron that prevents others’ use of the airport, and that a
preliminary injunction has been entered by the Norfolk Superior Court enjoining
BEH such parking. Please be advised that parking vehicles in a manner that
prevents access across the West Apron by others lawfully permitted to use the
airport is explicitly prohibited pursuant to Section IV of the West Apron Lease.
Failure to comply with this provision of the Leases will also place BEH in default
thereunder.

See Second Eichleay Aff., § 9, Default Notice, at 2, Exhibit 3 (emphasis added).
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BEH seeks to acquire through the filing of its Motion rights that it never had, and that it
did not obtain in the West Apron Lease. For example, BEH President Christopher Donovan
complains in his Affidavit of March 16, 2021 (“Donovan Aff.”) that the Injunction Order
“prohibits BEH from parking of vehicles or aircraft on FlightLevel’s Lot G Sublease premises,”
Donovan Aff,, § 11, implying that BEH has a right to park vehicles or aircraft on Lot G. That
contention is false. BEH does not have any rights to Lot G. This Court in its October 22, 2019
Order conclusively found that BEH has no right to use the taxiway on Lot G. There, the Court
states, 1n pertinent part:

The undisputed evidence in the record demonstrates that BEH, as the sublessor of
Lot F, has no right to use the taxiway on Lot G.

See October 22, 2019 Order, at 17.

Mr. Donovan also complains that the Injunction Order prohibits BEH from parking in the
Gate 3 Taxilane Object Free Area (“TOFA™), Donovan Aff., § 15, implying that BEH has a right
to park in the Gate 3 TOFA. This contention is also false. No one, including FlightLevel, has any
right to park vehicles or aircraft in the Gate 3 TOFA. See Second Eichleay Aff., ] 88. Parking in
the TOFA is prohibited because the taxilane is required to be free of objects. Id. at § 41 and fn. 1.

Moreover, the Injunction Order is narrowly aimed at prohibiting BEH’s interference with
FlightLevel’s fuel deliveries. Even if BEH had the expansive rights on Lot G, Lot H, and the
Gate 3 TOFA as it claims, which is denied, those rights would not be infringed upon in any way
by the Injunction Order. The Injunction Order prohibits “parking of vehicles or aircraft” and
“placement of obstructions” on the areas of Lot G, Lot H, and the Gate 3 TOFA; it does not
prohibit all use of those areas by BEH. See Injunction Order at 2. The Injunction Order does not

“deprive BEH ... the use of its leased hangars and property,” Donovan Aff. § 11; nor does it




“deprive BEH of the use of its ramp space on Lot F, for aircraft and vehicles.” Donovan Aff. q
15. Further, the Injunction Order does not “affect BEH’s property rights outside of the area
complained of by FlightLevel in order to allegedly access its fuel farm.” Donovan Aff., 9 15.
Nothing in the Injunction Order remotely supports the contention that it “essentially put[s] BEH
out of business.” Donovan Aff., § 11.

118 The Court Should Reject BEH’s Attempt to Relitigate Issues Disposed of by
this Court’s October 22, 2019 Order

Seeking to divért attention from its own unlawful conduct and interference with
FlightLevel’s ongoing rights to supply its fueling operations, BEH attempts to resurrect its
“competition”-related claims that were conclusively disposed of in this Court’s October 22, 2019
Order. BEH wrongly asserts FlightLevel is making “baseless claims of obstruction and
interference by BEH in order to prevent competition at the Airport.” Mot. at 11. The Donovan
Affidavit claims FlightLevel “has done everything it can to prevent BEH from becoming an FBO
at the Airport” and dredges up FlightLevel correspondence from 2013 — six years before these
issues were addressed and resolved by this Court. Donovan Aff., § 4, 5, 6. All of the claims
raised by BEH concerning “competition” and “monopoly” were dismissed from this Case at the
summary judgment stage in the October 2019 Order. The Court dismissed BEH Counts III and
IV (alleging violations of Ch. 93, § 4, 5); Counts V (interference with contractual relations) and
VI (intentional interference with advantageous business relations; and Count VII (Ch. 93A). See
October 22, 2019 Order, at 23-24. These discredited “competition”-related claims provide no
support for the relief sought by BEH in its Motion, and they should be rejected in their entirety.

III.  The Court Should Reject BEH’s Theory that an “Alternative” Fuel Delivery
Route Is Available

The main thrust of the Motion is BEH’s theory that no injunctive relief is needed because
FlightLevel’s supply trucks can access the fuel farm even if BEH blocks FlightLevel’s approved
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fueling route. Mot., 3-10. Although styled as an attack on the “irreparable harm” element of the
standard for injunctive relief, BEH’s argument boils down to the contention that BEH’s
interference, in violation of the October 22, 2019 Order, is permissible so long as some other fuel
delivery route is theoretically possible. That contention is unsupported by facts or law.

FlightLevel knows better than BEH how to provision FlightLevel’s own fuel farm. The
route used by FlightLevel was approved by the Norwood Airport Commission (“NAC”) on
February 15, 2017 See Eichleay Aff., 9 9, Exhibit 3. FlightLevel has been selling fuel at the
Airport since 2008. Eichleay Aff., § 6. BEH has never sold fuel at the Airport. Id. Accordingly,
BEH is not in a position to dictate to FlightLevel or the NAC how jet fuel may be safely
delivered to FlightLevel’s fuel farm using the route approved by the NAC.

Further, BEH is simply incorrect when it claims there is another viable, safe route for
delivery of jet fuel to FlightLevel’s fuel farm. As shown in the accompanying Affidavit of Kevin
Putnam, no such “alternative route” exists. See Putnam Aff., 49 93-115.

Mr. Putnam is Director of Fuel Operations for FlightLevel Norwood, LLC at the Airport.
Putnam Aff., § 1. He has been with the company since 2008, overseeing fueling operations since
2010. Putnam Aff,, § 2. As Director of Fuel Operations, Mr. Putnam is responsible for
FlightLevel’s fuel farm on Lot H, FlightLevel’s fuel servicing ground support equipment,
FlightLevel’s Aircraft fueling operations, and the safe handling of hundreds of thousands of
gallons of combustible aviation fuels on an annual basis. Putnam Aff., § 3. Mr. Putnam is the
certificated Class A/B Operator designated as the operator of FlightLevel’s UST Fuel Farm on
Lot H at the Airport. Putnam Aff., § 9. Unlike BEH’s hired so-called expert Mr. Choubah!, Mr.

Putnam knows aircraft fueling, and he knows airport operations. Putnam Aff., 9 12-13.

! Mr. Choubah’s affidavit does not set forth any information on Mr. Choubah’s qualifications for opining on safe
fuel farm provisioning practices at the Norwood Memorial Airport or any other airport.
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Mr. Putnam has reviewed the March 12, 2021 Choubah Affidavit and the engineering
drawings as Exhibits A through D to that Affidavit. Putnam Aff., § 93. As explained below and
in Mr. Putnam’s Affidavit, the theories advanced by Mr. Choubah are contradicted by the facts
concerning the actual requirements for safe fueling operations on Lot H and undermined by Mr.
Choubah’s apparent unfamiliarity with FlightLevel’s fueling and delivery operations at the
Airport.

Mr. Choubah contends that FlightLevel can provision the Jet A side of its Fuel Farm
without going on BEH’s non-exclusive leasehold, but nowhere in his Affidavit does he say that
the methods he offers are wise, safe, consistent with the permitted design of the fuel farm,
compliant with an approved Spill Prevention Control and Countermeasure (“SPCC”) Plan, the
Airports Storm Water Pollution Prevention Plan (“SWPPP”), authorized by the airport authority,
or even recommended. Putnam Aff., 9 94.

Paragraph 15 and Exhibit A of the Choubah Aff. significantly overstate the size of the
area on Lot H where FlightLevel’s Jet A delivery transports need to execute their wide turn,
claiming FlightLevel is “preventing” BEH the use of 8,000 square feet of ramp indicated with
the red outline shown in Exhibit A. Mr. Choubah’s line extends east about 30’ past the light pole
(which itself is east of the wide turn area) and south about 25’ past the fuel farm itself. His
erroneous calculations make the 2 tie downs closest to the fuel farm unusable, notwithstanding
the fact that FlightLevel’s Jet A transports have always been able to make the wide turn with
aircraft on both tie downs. Putnam Aff., § 96.

Exhibit B to the Choubah Aff. shows a Jet A transport executing a counter clockwise
approach to and departure from FlightLevel’s fuel farm. There are several reasons why this will

not work. Putnam Aff., 9 97. First, in 2014, BEH ripped up and repaved approximately 5,000




square feet of serviceable asphalt on FlightLevel’s Lot G in the exit path of FlightLevel’s
delivery transports. When asked to provide a description of the materials removed from Lot G,
how the site was prepared for asphalt, the kind quantity and volume of materials including
asphalt applied, BEH refused to respond. Putnam Aff., 9 98.

While it is clear that the replacement asphalt can support the empty weight of a Jet A
transport, it would be both unwise, and unsafe to assume, without the benefit of a forensic
structural analysis, that the replacement asphalt can support the weight of a fully loaded Jet A
transport. Putnam Aff, § 99.

Assuming the fully loaded Jet A transport will not sink into the Lot G ramp, Mr. Choubah
next shows it driving off the paved portion of the Tank Farm Lease Lot, and onto the unpaved
area south of the fuel farm to a point within feet or even inches of the wetland. Putnam Aff., §
100. The ground in that location is porous. It gets soft when it rains, and when the groundwater
table is high. Mr. Choubah’s site plan actually identifies it as “FLOOD ZONE B.” Moreover, the
gravel area stops abruptly at that location, dropping sharply several feet to the wetland with little
or no shoring. It would be exceedingly dangerous to place an 18 to 22 wheel transport loaded
with 34.4 tons (68,400 1bs.) of jet fuel in that location without extensive site work to ensure it
could accept the weight. Failure to do so could result in the transport getting stuck, or actually
rolling over into the wetland. Putnam Aff, 9§ 101.

In addition, Mr. Choubah’s theory ignores the cost of the project, and layers of regulatory
hurdles, including compliance with the Airport’s Spill Prevention Control and Countermeasure
Plan (SPCC) and Storm Water Pollution Prevention Plan (SWPPP), the jurisdiction of the
Conservation Commission over the wetland, and the possibility that a permit for the project may

never issue. Putnam Aff., 4 102.




Mr. Choubah’s theory further ignores the consents that would be required from Boston
Metropolitan Airport (“BMA”) who leases the land from the Town of Norwood, and the NAC
that oversees the Airport and requires that FBO fueling plans be presented and approved. Putnam
Aff., 9 103.

The fully loaded Jet A transport would next have to reverse, on a curve, along the entire
length of the wetland, to a point approximately 30 west of FlightLevel’s Tank Farm Lease Lot,
surviving similar opportunities for incident, before pulling forward onto the Jet A loading and
containment pad. Putnam Aff., § 104.

Once on the Jet A loading pad, the transport’s controls and ports would be facing the
wrong way (south instead of north), with the transport blocking the operator’s line of sight to the
fuel farm. The hose coming out of the right side would have to accept a 180 degree bend under
the transport in order to connect to the loading ports on the Jet A cabinet. It would also make it
impossible to empty the fuel from the hose after the transfer, because the transport’s
undercarriage would prevent the operator from lifting the hose high enough to evacuate the fuel.
Putnam Aff., § 105.

Jet A is mechanically pumped through the filter/separator before being delivered to the
storage tank, and the Jet A cabinet’s filling port, which is higher than the transport’s delivery
port, requires the lifting of the hose to evacuate the fuel. This is another reason why transport
operators use short 10” to 12” hoses. Putnam Aff., § 106.

Alternatively, greater than 60’ of delivery hose would have to be coupled on the ground
to circumnavigate the fuel transport, significantly increasing the risk fuel release, fuel

contamination, and personal injury. Putnam Aff., § 107.




Mr. Choubah states at Paragraph 20 of his Affidavit that transports “carry hose lengths of
approximately 60 feet” and can “unload fuel up to a distance of 60 feet.” From Mr. Putnam’s
observations, having overseen more than 600 fuel deliveries, transport operators don’t carry 60°
long hoses (which would exceed the length of the tractor and tank trailer), but rather carry
differing lengths of hose. They do this not so they can daisy-chain them together, but so they can
select the shortest single length of hose required to complete the connection between the
transport and the receiving port, as that is the safest, lightest, most efficient, and most
environmentally friendly way to complete the fuel transfer. Putnam Aff., § 108.

Mzr. Choubah addresses the fuel farm fence at Paragraph 24 of his Affidavit, concluding
that because he cannot find any legal or regulatory provision requiring a fence, FlightLevel
should take it down or move it. The primary reasons for enclosing the Jet A loading area, are to
prevent fully loaded Jet A transports from straying onto the unpaved area south of the fuel farm,
and to guaranty that Jet A transports position over the containment pad prior to transferring fuel -
given the close proximity of the wetland. Putnam Aff., § 109.

As to moving the fence closer to the cabinets, that would invite fully loaded transports to
stray onto the unpaved area south of the fuel farm. It would also interfere with daily operations
by blocking the upload hoses used to refill our refuelers. It would also block access to the fire
extinguishers and the emergency shut off switch needed if something were to ever go wrong, and
make it very difficult to perform any maintenance on the fuel farm that may be needed due to a
mechanical failure or changing the filter elements. Putnam Aff., § 110.

In Paragraph 25, Mr. Choubah states that he is “unaware of any professional standard, or
regulatory requirement for FlightLevel’s transports of Avgas or ‘Jet A’ to provision

‘FlightLevel’s tanks from the so-called ‘Jet A containment pad’ on the south side of FlightLevel’s
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fuel farm.” He then declares that “FlightLevel’s delivery vehicles do not need to be parked on or
near the so-called containment pad to off load fuel of any type,” and repeats the contention that
transports should approach from the wrong direction. However, the Airport’s SPCC plan requires
that transport tankers be positioned over the containment pads during bulk loading and
unloading. Putnam Aff., § 111.

Exhibit B to the Choubah Affidavit shows Jet Fuel hoses connected to an Avgas cabinet,
and what appears to be the diesel fuel tank of the Jet A transport connected to the Avgas drop
port. This doesn’t make sense, and suggests that Mr. Choubah may not be as familiar with
FlightLevel’s fuel farm as he would have the Court believe. Putnam Aff., § 112.

Exhibit C to the Choubah Affidavit shows a transport positioned over the Avgas delivery
and containment pad, with Jet A delivery hoses connecting to the north side of the Avgas
dispensing cabinet and the Jet A receiving and dispensing cabinet. Connecting multiple daisy-
chained hoses together is a disfavored practice for many reasons. Also, the receiving port of the
Jet A cabinet faces south, rather than north, likely requiring greater than 60° of hose to achicve

the suggested, but ill advised, delivery method. Putnam Aff.,, § 113.

Exhibit D to the Choubah Affidavit shows a transport positioned west of the fuel farm
where there is no containment pad, having accessed the farm over Lot G, with Jet A and Avgas
delivery hoses connecting from the wrong side of the transport, through or over the 6” chain link
fence, to points in the farm as far away as 90°. As discussed above, connecting multiple daisy-
chained hoses together is a disfavored practice, as is a counter clockwise approach to a farm
designed for clockwise operations. Putnam Aff., § 114.

The FlightLevel fuel farm has been in service for more than thirty years. During its life, it

has received an estimated 1700 fuel deliveries, and dispensed an estimated 16,000,000 gallons of
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aviation fuel. For all of this time, FlightLevel and its predecessors operated the farm with a
perfect safety record. Putnam Aff., § 115. FlightLevel did so by operating it as it was designed to
be operated, utilizing a clockwise delivery pattern, a wide turn area, a gate around the Jet A
loading pad, and the shortest delivery hoses necessary to achieve safe fuel transfers. Id. These
procedures ensured the dispatch reliability of the airport, the quality of the fuel, safety of life and
limb, and the integrity of the wetland just 30 feet to the south. This time-tested operational model
survived three decades without assault, and was only called into question when BEH figured out
that it could disrupt FlightLevel’s operations by leasing the entire West Apron and the DC-3
Aproﬁ from the Town. /d.

Finally, the standard invented by BEH is not the applicable legal standard for injunctive
relief. FlightLevel is not required to show it cannot under any circumstances access the fuel farm
in the absence of the Injunction Order. Rather, the Court must evaluate (1) a likelihood of
success on the merits; (2) that irreparable harm will result from denial of the injunction; and (3)
that, in light of the moving party’s likelihood of success on the merits, the risk of irreparable
harm to the moving party outweighs the potential harm to the nonmoving party in granting the
injunction. Boston Police Patrolmen’s Ass’n, Inc. v. Police Dept. of Boston, 446 Mass. 46, 49

(2006). FlightLevel meets this standard, and the balance of harms clearly favors FlightLevel.

IV.  FlightLevel Has Existing Lease and Access Rights Which Permit Its Use and
Provisioning of its Fuel Farm on Lot H

BEH contends FlightLevel’s request for injunctive relief is based on property rights that
do not exist. BEH Mot., 11-14. That contention is plainly wrong, as FlightLevel has existing
lease and access rights which permit its use and provisioning of its fuel farm on Lot H at the
Airport. The four sources of FlightLevel’s right to access its fuel farm by using certain portions

of Lot B, Lot H and the DC-3 Apron are described in the Affidavit of Peter Eichleay dated
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February 23, 2021 (“Eichleay Aff.”): (1) the Lot G Sublease and its “25° Tank Farm Access
Easement” rights; (2) the Tank Farm Sublease and its “25” Tank Farm Access Easement” rights -
and its rights to Lot H and the DC-3 apron; (3) the License Agreement and it’s “Lot B&H
Licensed Area” rights; and (4) the February 15, 2017 unanimous Norwood Airport Commission
(“NAC”) vote and its access right over Lot H. Eichleay Aff., § 4. These are the rights that permit
FlightLevel to use the approved fueling route that includes the “wide turn” on Lot H. See
Eichleay Aff., § 12.

Indeed, this Court ordered BEH to stop interfering with FlightLevel’s rights on Lot H in
the October 22, 2019 Order. There, the Court expressly prohibited BEH from “interfering with
[FlightLevel’s] rightful use and quiet enjoyment of their leasehold at the Airport including

[FlightLevel’s] Lot G and H leascholds.” October 22, 2019 Order at 25.

V. Continued Injunctive Relief Is Appropriate Because BEH Remains in
Contempt

Finally, continued injunctive relief is appropriate for the additional reason that BEH
remains in contempt of the October 22, 2019 Order. After the Court’s hearing on February 26,
2021, BEH did move its vehicles that were obstructing the third party fuel transport truck that
was attempting to provision FlightLevel’s fuel farm on Lot H at the Airport. Second Eichleay
Aff., § 3. But rather than park them elsewhere on its 30,000 sf Lot F, its 73,230 sf West Apron,
or its 14,930 sf DC-3 Apron, BEH moved at least one of its vehicles to FlightLevel’s Lot G,
which is prohibited by this Court’s October 22, 2019 Order. /d. See Second Eichleay Aff., f 3-
4, 5-6.

In addition, BEH has notified the NAC that it intends to place large storage containers in

the Lot B & H licensed area (where FlightLevel’s fuel transports travel), the wide turn area
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where BEH had parked its vehicles that blocked FlightLevel’s third party fuel transport, and the
area where FlightLevel has proposed installing an aviation fuel cabinet. See Second Eichleay
Aff., 99 5-6 and Exhibit 2 (showing the position of proposed storage containers in red
highlights). To FlightLevel’s knowledge, BEH has not withdrawn these plans despite this
Court’s February 26, 2021 Injunction Order, and are due to be considered by the NAC at its next
public meeting. Second Eichleay Aff. 49 6-7. These plans evidence further intent of BEH to
violate the Court’s October 22, 2019 Order, as well as the February 26, 2021 Injunction Order,
and breach of BEH’s West Apron Lease with the NAC. Thus, BEH has demonstrated through its
conduct that continued injunctive relief is necessary and appropriate.

For the foregoing reasons, FlightLevel has satisfied the elements entitling it to the
requested injunction, and, accordingly, continued injunctive relief is appropriate.

WHEREFORE, BEH’s Motion should be denied, and the Injunction Order ‘should remain

in effect.

FLIGHTLEVEL NORWOOD, LLC,

EAC REALTY TRUST II,

EAC REALTY TRUST IV, and

PETER EICHLEAY, in his capacity as Trustee
of EAC Realty Trust Il and EAC Realty Trust IV,
By their attorneys,

/s/ A. Neil Hartzell

A. Neil Hartzell, BBO # 544752
Ben N. Dunlap, BBO # 661648
Freeman Mathis & Gary, LLP
60 State Street, 6th Floor
Boston, MA 02109
Phone: 617.963.5975
nhartzell@fmglaw.com

Date: March 30, 2021 bdunlap@fmglaw.com
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CERTIFICATE OF SERVICE

I, A. Neil Hartzell, certify that on the 30 of March 2021, I served a copy of the foregoing
by email and mail, first-class, postage pre-paid to counsel:

Eric Hans Loeffler, Esq.
Davids & Cohen, P.C.

40 Washington Street, Suite 20
Wellesley, MA 02481

/s/ A. Neil Hartzell

A. Neil Hartzell
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