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1 whether or not he filled it out and he said no. 1 show you a document that we began to discuss at
2 Is there anyone else at FlightLevel who would be 2 your last deposition. And it's been marked as
3 incharge of filling out the 2018 Commercial 3 Exhibit 70, | believe. It appears to be a
4 Permit Application? 4 letter to Mr. Donovan dated February 6 from you.
S A. Not in charge, per se, but there 5 Do you recognize it?
6 are people that work for Mike that he may have 6 A.  Yes.
7 delegated it to. 7 Q. And you wrote it, correct?
8 Q. And so I'm just going to ask you, 8 A.  Yes, with input from Peter
9 not to belabor this. But on the second page 9  Eichleay.
10 there's handwriting that appears. Do you 10 Q. And you sent it to Mr. Donovan?
11 recognize that handwriting at all? 11 A.  Yes.
12 A. No, | don't. 12 Q. On or about February 6, 2015?
13 Q. I asked you last time whether -- 13 A.  Yes.
14 what Mr. Eichleay's relationship was to 14 Q. Okay. And you said Mr. Eichleay
15 FlightLevel Norwood, and | forgot to ask you if 15 provided input. Did anyone else provide input?
16 he's an employee of FlightLevel Norwood. Doyoy 16 A. Please stand by while | take a look
17 know? 17 atit.
18 A.  Yes. 18 Q. Sure. Take as much time as you
19 Q. Ishe? 19 need.
20 A. No. 20 A Yes.
21 Q. What is his employment relationship 21 Q. Who?
22 with FlightLevel Norwood? 22 A. Input for this letter was provided
23 A. Heis the president of the company 23 by Kevin Putnam, Dan Lyszczak,
24 and the CEO, but he is not on the payroll. So 24 Peter Eichleay, and possibly one or more
242 244
1 with that correction, | imagine he is an 1 FlightLevel line servicemen.
2 employee -- to correct my testimony, | would say 2 Q. Are Putnam and Lyszczak both
3 that he is an employee in the sense that he is 3 FlightLevel line servicemen?
4 incharge, but he doesn't draw a salary. 4 A.  Kevin Putnam is the director of
5 Q. Okay. And the sole source of his 5 fueling operations. Dan Lyszczak is the
6 compensation is the phantom equity arrangement 6 director of marketing and also covers as a line
7 that you described at your first deposition; is 7 serviceman.
8 that correct? 8 Q. Okay. Can you spell Lyszczak,
9 MR. HARTZELL: Objection. 9 please?
10 A.  Asource of his compensation is the 10 A. No.
11 phantom equity agreement. He may also havean | 11 Q. Inthe second paragraph of what has
12 expense account associated with discharging his 12 been marked as Exhibit 70, you state that
13 duties as president and CEO. 13 Mr. Donovan at BEH has engaged in conduct
14 Q. Any other compensation from 14 arising to the level of sabotage. And
15 FlightLevel Norwood for Mr. Eichleay, that 15 gpecifically you say -- and I'm quoting -- "Most
16 you're aware of? 16 recently, on January 27, 2015 and again on
17 A.  Not that I'm aware of. 17 February 2 and 3, as my client was fully
18 Q. Are you an employee of FlightLevel 18  mobilized clearing its airport leaseholds of
19 Norwood? 19 nearly fifty inches of snowfall, your
20 A.  Yes. 20 organization and representatives were busy
21 Q. You're on the payroll? 21 combining the snow from BEH's Lot F with the
22 A. And on the payroll. 22 snowfall on FlightLevel's Lot G to create a
23 Q. Okay. Back to the events now of 23 virtually impenetrable barrier of snow and ice,
24 February of 2015 where we left off, I'm going to 24 six-plus feet high, fifteen-plus feet deep, and
3
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1 seventy-plus feet long, across nearly the entire 1 detailing what his observations were, and it was
2 length of my client's Lot H blocking access to 2 that memo from which | determined what to writg
3 my client's fueling system. Not only was this 3 inthis letter.
4 an unauthorized trespass, but the resulting 4 Q. And did that memo contain the
5 barricade rendered it impossible for FlightLevel 5 dimensions of the impenetrable barrier of snow
6 to receive fuel deliveries at the airport.” Did 6 and ice that are recited in your February 6
7l read that correctly? 7 letter that has been marked as Exhibit 70?
8 A.  Yes. 8 A. | believe so.
o Q. You were present a few days ago for o Q. What was the date of that memo?
10 Mr. DelLaria's deposition, were you not? 10 A. lcan'trecall.
11 A. Yes. 11 Q. Wasittoyou?
12 Q. Anddo you recall when | asked him 12 A. lcan'trecall.
13 whether he had any information that would 13 Q. Was it addressed to others as well?
14 quantify the amount of snow that had been 14 A. ldon't recall how it was
15 deposited by FlightLevel -- I'm sorry, by BEHon| 15  addressed.
16 FlightLevel's Lot H? Do you recall that 16 Q. Didyou produce it in discovery?
17 questioning? 17 A. |believe so.
18 A.  Yes. 18 Q. Okay.
19 Q. Anddo you recall that Mr. DeLaria 19 A. You had it at Mike DeLaria's
20 was unable to quantify in any way the amount of | 20  deposition.
21 snow that BEH had allegedly deposited on 21 Q. T'will look for that at the break.
22 FlightLevel's Lot H? 22 If I'm missing it, I'll get back to that.
23 MR. HARTZELL: Objection. Go 23 A. Ithink Mr. DeLaria had it in front
24 ahead. 24 of him when he answered your question that you
246 248
1 A. 1don't recall that he was unable 1 asked me about.
2 toquantify in any way. | do recall what his 2 Q. [I'llcircle back at the break and
3 response was, | think. 3 we'll come back to that point.
4 Q. And what do you recall his response 4 Do you also recall that portion of
5 tobe? 5 Mr. DelLaria's testimony when | asked him if any
6 MR. HARTZELL: Objection. 6  fuel deliveries had been impeded as a result of
7 A. That he possibly could not recall 7 this snow and ice barrier?
8  enough about the facts to respond. 8 A.  Yes.
9 Q. Okay. Andsois ityour 9 Q. Do you recall what his response
10 understanding then that this information 10 was?
11 regarding the six-foot -- I'm sorry, the 11 A. No.
12 dimensions of the snow barrier that you allege 12 Q. Inyour role as general counsel, is
13 BEH created, did that information come from 13 it fair to say that the chief operating officer
14 Mr. DelLaria? 14 of FlightLevel would be more familiar with
15 A. No. 15 whether or not fuel deliveries were impeded as a
16 Q. Did it come from Mr. Putnam? 16 result of the facts and circumstances that
17 A.  Yes. 17 you're describing in Exhibit 70?
18 Q. Okay. And Mr. Lyszczak? 18 MR. HARTZELL: Objection.
19 A.  I'mnot sure. 19 A.  More familiar than whom?
20 Q. Anddid Mr. Putnam or Mr. Lyszczak 20 Q. That the chief operating officer
21 tell you that BEH had created this impenetrable 21 would be more familiar than you whether or not
22 Darrier of snow and ice, as described in your 22 any fuel delivery would have been impeded as a
23 |etter? 23 result of the facts and circumstances alleged in
24 A.  Mr. Putnam provided a memo 24 Exhibit 70.
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1 MR. HARTZELL: Objection. 1 recognize the Bates stamp on the bottom of it.
2 A. There would be instances where that 2 Do I have a specific recollection of this e-mail
3 would be the case and instances where that woulg 3 at this moment in time, no.
4 not be the case based on whatever tasks the 4 Q. Turning your attention to the
5 chief operating officer was engaged in at the 5 second page of the document, | have just a
6 time. 6 couple questions about some of the statements.
7 Q. Sodo you know whether or not 7 First of all, this second page is your writing;
8  Mr. DeLaria had superior knowledge thanyouat| 8 s that correct?
9 the time that this Exhibit 70 was written -- o A.  Yes.
10 MR. HARTZELL.: Objection. 10 Q. Aswell as the third page?
11 Q. (By Mr. Fee) -- regarding whether 11 A. And you're referring to Bates 2013
12 or not fuel deliveries had been impeded? 12 and 2014?
13 MR. HARTZELL: Objection. 13 Q. Yes, correct.
14 A. | believe my knowledge was 14 A, Yes.
15 superior. 15 Q. Soon the second page, 2013, the
16 Q. And what is the basis for that? 16 second full paragraph, it says, "The Present
17 A. My personal investigation of the 17 Matter" and therein you state -- first of all,
18  facts. 18  this is an e-mail directed to a police officer,
19 Q. Okay. And what did you do to 19 correct?
20 jnvestigate the facts? 20 A. It'sdirected to a police officer
21 A. linterviewed Kevin Putnam, Dan 21 and copied to town counsel, Mike DeLaria, and
22 Lyszczak, Mike DeLaria, and Peter Eichleay. 22 Peter Eichleay.
23 Q. Andwhat did they tell you about 23 Q. It'salso directed to rdoucette and
24 whether or not a fuel delivery was impededasa | 24  wfundora; is that correct?
250 252
1 result of this alleged snow and ice barrier? 1 A. Pardon me, Mike. | was reading the
2 A. They told me that the snow 2 tope-mail. Let me correct that. It was to
3 barricade rendered it impossible for FlightLevel 3 Kevin Grasso, rdoucette, wfundora, with copies
4 toreceive fuel deliveries at that point. 4 to Brandon Moss, town counsel, and Mike
5 Q. Anddid, in fact, FlightLevel -- 5 Pendergast, the president of Boston Metropolitan
6 strike that. 6 Airport.
7 Was, in fact, FlightLevel unable to 7 Q. Soyou say to Officer Grasso in
8  receive a specific fuel delivery as a result of 8  Page 2, the second full paragraph, that BEH by
9 the snow and ice barrier? 9 and through Mr. Donovan, its principal,
10 A. lcan'trecall 10 "Physically ripped up and repaved a significant
11 MR. FEE: Okay. I'm going to 11 portion of it," referring to FlightLevel's Lot
12 mark this as the next exhibit. 12 G. Do you see that?
13 (Exhibit 286, E-mail Exchange, February 13 A.  Yes.
14 2015, marked for identification) 14 Q. Okay. As you sit here today, do
15 Q. (By Mr. Fee) Mr. Burlingham, I'm 15 you know what significant portion -- strike
16 showing you a document marked as Exhibit 286. 16 that.
17 1t appears to be an e-mail from you to Officer 17 Do you know what portion of
18  Grasso and others dated February 13, 2015and it | 18  FlightLevel's Lot G BEH allegedly ripped up?
19 contains a thread with additional 19 A.  Yes.
20 communications. Do you recognize this? 20 Q. Okay. And do you know what
21 A. Irecall the issues. 21 percentage of Lot G it represents -- strike
22 Q. Do you recognize the e-mail of the 22 that.
23 document that's been produced by FlightLevel? 23 Do you know what percentage of the
24 A. I recognize the e-mail and | 24 ripped up pavement -- strike that.
5
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1 Do you know what percentage of Lot 1 Q. Now, those barriers that you
2 G'sarea the ripped up pavement represented? 2 deployed, were they lit in any fashion? Did
3 MR. HARTZELL: Objection. 3 they have any kind of flashing lights or
4 A. No, but it's easily measured. 4 anything to draw attention to them?
5 Q. Okay. Is it more than 10 percent? 5 A. No.
6 A. | can't say without measuring. 6 Q. And did you observe the barriers in
7 Q. Isitless than 10 percent? 7 their deployed position on Lot H?
8 A. 1 would think that | would have to 8 A.  When are you talking about?
9 measure it to be able to give you an o Q. When they were deployed.
10 accurate - 10 A. No.
11 Q. Soyou have no idea whether it's 11 Q. You never saw them?
12 significant or not? 12 MR. HARTZELL: Objection.
13 A. No. That's not my testimony at 13 A. | never saw them on the day they
14 all 14 were deployed.
15 Q. How do you utilize the term 15 Q. Okay. When did you see them?
16 “significant™ in this paragraph? What does it 16 A. | believe I saw them after they
17 mean? 17 were deployed.
18 A. The area -- the square footage area 18 Q. Onwhat date?
19 was calculated to be approximately 5,000 square | 19 A. lcan'trecall.
20 feet. | would call that significant. 20 Q. Do you know on what date they were
21 Q. The total area that was repaved, 21 removed?
22 you're saying, was 5,000 square feet? 22 A. They were removed on the date that
23 A. That's my understanding. 23 Judge Angel Kelly Brown issued her temporary
24 Q. Do you know how big Lot G is? 24 order.
254 256
1 A. | have known and there are 1 Q. Sothey were in existence there for
2 documents in the production that were produced 2 aperiod of weeks?
3 by FlightLevel that have that number exactly. 3 A.  Acouple of weeks, | believe.
4 Q. Butyou don't know, as you sit here 4 Q. And during that time that you
5 today? 5 observed them, did you note how far away from
6 A. | can't say with specificity. 6  BEH's hangar door they were positioned?
7 Q. Okay. We talked a little bit about 7 A.  When you say "note," are you
8  the barriers the last time you were here. | 8 talking about in a notepad?
9 just wanted to follow up and ask you whether or 9 Q. No. Did you observe?
10 not you or anyone at FlightLevel got approval 10 A.  Yes.
11 from the NAC before deploying those barriers. 11 Q. Was it your understanding that due
12 A.  And the question is do | know or -- 12 to the placement of those barriers BEH would be
13 Q. Do you know -- or did you or anyone 13 unable to remove aircraft from that hangar
14 from FlightLevel seek approval from the NAC 14 utilizing the door that's immediately adjacent
15 before deploying the barriers on February 13? 15 tothe barriers?
16 A. No. 16 A Yes.
17 Q. Did you seek approval from the 17 Q. And that was the purpose -- or was
18  airport manager before deploying the barriers on 18  that a purpose of FlightLevel's deploying those
19 February 13, 2015? 19 Darriers?
20 A. No. 20 A. No.
21 Q. Did you seek approval of the FAA 21 Q.  Well, you understood that it
22 hefore deploying the barriers on February 13, 22 rendered BEH unable to utilize that door to
23 2015? 23 remove aircraft from its hangar, correct?
24 A. No. 24 A. | understood that that would be a
6
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1 result. 1 connection with the business on Lot F across the
2 Q. And did that concern you at all? 2 property line onto Lot G.
3 A. No. 3 Q. And so that was an act of dominion
4 Q. Why not? 4 in order to establish, from a legal perspective,
5 A. BEH had a clear-span hangar door on 5 adefense to any adverse possession claim. Is
6 the north end of its hangar from which it could, 6 that what you're saying?
7 without utilizing my client's property, remove 7 MR. HARTZELL: Objection.
8  and stack all of the aircraft in its hangar. 8 A. The barriers were necessary as a
o Q. So the ultimate form of egress was 9 result of the trespasses that were putting
10 sufficient for you to conclude that the barriers 10 FlightLevel's fueling business at risk. The
11 did not impede BEH's operations; is that fair to 11 Court Order was the action that FlightLevel took
12 say? 12 to prevent BEH from gaining rights in Lot G by
13 MR. HARTZELL: Objection. 13 way of exercising dominion over it.
14 A. The primary means of egress was 14 Q. I'mtrying to understand your prior
15 sufficient for BEH to conduct its operations 15 answer, where | asked you what were the reasons
16 without being hindered. 16 for deploying the barriers and you said to mark
17 Q. And so your desire -- strike that. 17 the boundary line, to prevent BEH from plowing
18 FlightLevel's intent on deploying 18  snow onto Lot H, and then you said to prevent
19 these barriers was to make certain that BEH 19 trespasses that could -- and | thought you said
20 would not in any way come onto Lot G withits | 20  be construed as efforts to acquire rights.
21 equipment or vehicles or anything that came out | 21 And | want to understand why you
22 of the hangar; is that a fair statement? 22 think that placing those barriers in some
23 MR. HARTZELL.: Objection. 23 fashion would interrupt trespasses or, in some
24 A.  Which hangar are we talking about? 24 fashion, forestall the acquisition of rights by
258 260
1 Q. The hangar on Lot F. 1 adverse possession or prescription. Can you
2 MR. HARTZELL: Same objection. 2 explain that to me --
3 A. Could you restate the question? 3 MR. HARTZELL: Objection.
4 Q. Sure. Was it the intent of 4 Q. (By Mr. Fee) -- why the placement
5 FlightLevel to ensure that in placing the 5 of barriers were in furtherance of those
6  barriers BEH would be unable to remove aircraft 6 efforts?
7 or vehicles from its hangar onto FlightLevel's 7 MR. HARTZELL: Objection.
8 LotG? 8 A. The barriers were placed because,
9 MR. HARTZELL.: Objection. 9 in the winter of 2015, Boston Executive
10 A. No. 10 Helicopters, in defiance of FlightLevel's cease
11 Q. What was the primary purpose of 11 and desist order -- letters, excuse me --
12 deploying the barriers? 12 insisted on plowing snow on Lot G. And had that
13 A. The barriers were deployed to 13 not been the case, the barriers would not have
14 identify the property line between Lots G and F 14 been necessary.
15 and to prevent Boston Executive Helicopters and 15 Q. Butisitnot possible for a truck
16 jts agents and employees and servants from 16 coming down Taxiway 3 to simply turn into the
17 plowing snow from Lot F and Lot G into the fuel 17 area between Lot G and Lot F and plow snow
18  farm area on FlightLevel's fuel farm parcel on 18  whether the barriers were there or not?
19 LotH. 19 MR. HARTZELL: Objection.
20 Q. Okay. Any other reason? 20 A.  Yes.
21 A.  Yes. 21 Q. So how did the barriers prevent BEH
22 Q. What were the other reasons? 22 from plowing snow on Lot G?
23 A. Tointerrupt the continuing 23 A. They delineated the property line.
24 trespasses of Chris Donovan and his employees in | 24 That was the primary purpose of them.
V4
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1 Q. Okay. Butyou had pins in the 1 A.  We were in the process of preparing
2 ground too delineating the property line, 2 papers for injunctive relief, but at that time,
3 correct? 3 inthe winter of 2015, our only resource, prior
4 A. That's correct. 4 to being able to submit the papers and get a
5 Q. And there were other ways that you 5 ruling, was to call the police. At that time
6 could have delineated the property line short of 6 the police were not going to respond to a
7 erecting stationary barriers, correct? 7 tenant's complaint about another tenant plowing
8 MR. HARTZELL.: Objection. 8  snow on their property. There was too much
9 A, Yes. 9 other snowplowing going on, so we erected the
10 Q. Okay. Did you consider any of 10 barriers to provide us with time to complete our
11 those less intrusive measures? 11 court filings.
12 MR. HARTZELL: Objection. 12 Q. Okay. Still on Exhibit 70, turn to
13 A.  Yes. 13 Page 3 now.
14 Q. And what other measures did you 14 MR. HARTZELL: Which exhibit?
15 consider? 15 I'm confused.
16 A. Court orders, parking vehicles 16 MR. FEE: No, I'm sorry.
17 along the property line. 17 Exhibit 286.
18 Q. Anything else? 18 Q. (By Mr. Fee) Turning your
19 A. Possibly. 19 attention to Page 3, you tell Officer Grasso at
20 Q. I'msure. Can you tell me why you 20 the top of Page 3 that the Jersey barriers are
21 elected not to pursue a Court Order? 21 designed specifically for aviation use. Do you
22 A. That's not my testimony. 22 see that, the top of Page 3, first paragraph?
23 Q. Well, you said you considered Court 23 A.  Yes.
24 Orders? 24 Q. And what was the basis for your
262 264
1 A.  We acquired a Court Order. 1 understanding that the Jersey barriers that you
2 Q. Well, just a minute. Not before 2 were deploying were designed specifically for
3 you erected the barriers? 3 aviation use?
4 A. That's correct. 4 A. Itwas arequirement that -- and |
5 Q. So I'm talking about prior to 5 don't want to disclose my communications with my
6 erecting the barriers and FlightLevel's thought 6 clients, but it was a directive that they be
7 process in terms of its decision to erect the 7 specifically designed for aviation use. And on
8  barriers. | asked you whether you considered 8  the representations of the people carrying out
9 less intrusive measures and you said, we thought 9 that directive, they were.
10 about Court Orders and parking cars. Andsomy | 10 Q. Did you oversee acquisition of the
11 questionis: Why did you reject the option of 11 Jersey barriers?
12 going for a Court Order prior to erecting the 12 A. No.
13 barriers? 13 Q. Did you review any FAA circulars to
14 MR. HARTZELL: Objection. 14 determine what would be aviation compliant?
15 A, Wedidn'. 15 A.  Atwhat time?
16 Q. Youdidn't reject that? 16 Q. Prior to ordering the barriers.
17 A. No. 17 A. No -- correction. Notin
18 . Butyou erected the barriers 18  connection with ordering the barriers, although
19 instead of seeking a Court Order, correct? 19 | have reviewed many FAA advisory circulars over
20 MR. HARTZELL: Objection. 20 the course of my professional career including
21 A. No. 21 that subject.
22 Q. Didyou, at any time prior to 22 Q. I'msure, but my question pertains
23 erecting the barriers, seek court involvement in 23 particularly to the ordering of the fifteen
24 delineating your property rights on Lot G? 24 Jersey barriers that FlightLevel deployed on Lot
8
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1 HonFebruary 13, 2015. And my question is: 1 hostile?
2 Did you or anyone at FlightLevel consult any FAA| 2 A. He approached me at a short
3 advisory regarding the compliance of the 3 distance and he made it very clear that he was
4 barriers that you were ordering with FAA 4 not in favor of what | understood to be a
5 guidelines? 5 sanctioned inspection.
6 MR. HARTZELL: Objection. 6 Q. Did he raise his voice?
7 A. | don't know. 7 A. Yes.
8 Q. Next paragraph, you say to Officer 8 Q. Did he act violently toward you in
9 Grasso that you want to prepare for what might 9 any way?
10 “conceivably be a hostile response from BEH." 10 MR. HARTZELL: Objection.
11 Do you see that? 11 A. No.
12 A.  Yes. 12 Q. Isthat the only time you have
13 Q. What did you think BEH was going to 13 experienced hostility from Mr. Donovan?
14 do? 14 A. No.
15 A.  We were concerned at the time about 15 Q. What other times?
16 several things: First, in order to get the 16 A. Ihave sat in Norwood Airport
17 attention of the Norwood police with respect to 17 Commission meetings where issues concerning
18  asnowplowing incident, we would have to advise | 18  Boston Executive Helicopters' right to fuel on
19 them that this was not just about snowplowing; 19 all leaseholds at the airport was raised, and
20 secondly, we were directed by the airport 20 Mr. Donovan expressed with hostility his belief
21 manager to get a police detail in connection 21 he would be able to fuel on all leaseholds
22 with this; and third, based on the pattern of 22 regardless of who the tenants and subtenants
23 practices that we had experienced at the 23 are.
24 direction of Mr. Donovan and the disregard for 24 Q. Isthere a difference, in your
266 268
1 our repeated cease and desist letters and the 1 mind, between hostility and zealous advocacy for
2 ongoing snowplowing in spite of complaints by us 2 one's own business interest?
3 inreal time, that Boston Executive Helicopters, 3 MR. HARTZELL: Objection.
4 namely Chris Donovan, would have a hostile 4 A. Yes.
5 response to the placement of the barriers. 5 Q. Tell us what the difference is,
6 Q. And what did you think he would do? 6 because from your answer | can only discern that
7 A. 1 didn't know what he would do. 7 Mr. Donovan was zealously advocating for his own
8 Q. Mr. DelLaria talked about 8  business interest. What did he do that you
9 Mr. Donovan as being hostile and | asked him 9 considered to be hostile?
10 what he meant by that. Have you ever 10 MR. HARTZELL: Objection.
11 experienced Mr. Donovan being hostile towards 11 A. Hostility used by Mr. Donovan is a
12 you? 12 tactic and its primary purpose is to intimidate.
13 A.  Yes. 13 That's my answer.
14 Q. And in what way? 14 Q. Canyou give me any other examples
15 A.  Mr. Donovan was hostile towards me 15 of that?
16 at the failed inspection of the Unit 7 and 8 16 A.  Yes.
17 T-hangar on Lot G. 17 Q. Please.
18 Q. When was that? 18 A. Mr. Donovan wanted to take the name
19 A. Recently. 19 of the engineers that we had on-site from
20 Q. Itwasin2018? 20 Norwood Engineering that day.
21 A. No. 21 Q. And why was that hostile?
22 Q. 2017? 22 A. It was hostile because the only
23 A.  Yes. 23 purpose for taking those names would be to
24 Q. What did he do that you considered 24 intimidate them in connection with their service
9
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1 of FlightLevel Aviation. 1 Q. And what were the names of the
2 Q. And how would he intimidate them? 2 Norwood individuals that were with you, Norwood
3 A.  The way he intimidates everyone 3 Engineering individuals?
4 that he chooses to intimidate. 4 A. lcan'trecall
S Q. Okay. Any other ways that S Q. Are they the same individuals that
6  Mr. Donovan intimidates or acts hostile towards 6 took the measurements when you and | were
7 people that you have observed? 7 present for the inspection of the condo hangar?
8 A.  Yes. 8 A.  I'mnot sure if they were both the
9 Q. Tell me. 9 same people, but --
10 A. Strike that. Please ask again. 10 Q. There were three of them?
11 Q. Sure. Are there any other 11 A.  -- I suspect they were.
12 examples, that you can think of, ways that 12 Q. Do you remember there were three?
13 Mr. Donovan has acted hostile towards you that 13 A. 1 doremember three people, yes.
14 you observed or towards anyone that you have 14 Q. And how many were with you at the
15 observed? 15 time that you alleged Mr. Donovan acted
16 A.  Not personally. 16 hostilely towards you?
17 Q. Now, back to this example of where 17 A. There were three.
18  you say he raised his voice, it was in 18 Q. Butyou don't know if they were the
19 connection with an inspection of the T-hangar, 19 same people?
20 correct? 20 A. | know that my primary contact was
21 A.  Yes. 21 the same person. | recognized one of the two
22 Q. And you had entered the T-hangar 22 surveyors, but the other one I didn't recognize
23 with the Norwood Engineering individuals without| 23  on the second visit with sufficient clarity to
24 any BEH representative being present; is that 24 be able to answer affirmatively they were
270 272
1 right? 1 exactly the same people.
2 MR. HARTZELL.: Objection. 2 Q. Exhibit 286, down at the bottom, it
3 A. No. 3 says, "What BEH will argue." Do you see that?
4 Q. You hadn't gone into the T-hangar 4 A.  Yes.
5 by yourself with any Norwood Engineering people? > Q. And you allege in the second
6 A. No, not that | recall. 6  sentence, "That easement however was expressedly
7 Q. What do you recall about the 7 limited to Swift's own business and was
8 incident? Were you inside or outside the 8  extinguished when Swift folded." Do you see
9 T-hangar when Mr. Donovan allegedly acted 9 that?
10 hostile towards you? 10 A.  Yes.
11 A.  Which question are you asking me to 11 Q. That's alegal conclusion you're
12 answer of those two? 12 expressing to Officer Grasso, is it not?
13 Q. Fair statement. Where were you 13 MR. HARTZELL.: Objection.
14 when you observed Mr. Donovan acting hostilely 14 A.  Yes.
15 towards you? 15 Q. And had you taken any steps to have
16 A. 1 was inside the FlightLevel fuel 16 acourt in any fashion validate your legal
17 farm area on the tank farm lot on Lot H. 17 conclusion at the time that you wrote this?
18 Q. You weren't physically inside the 18 A.  Yes.
19 condo hangar building? 19 Q. What steps had you taken to have a
20 A. 1 was not physically inside the 20 court validate your legal conclusion prior to
21 condo hangar building. 21 the time that you wrote this to Officer Grasso?
22 Q. And had you previously been inside 22 A. | had taken steps to retain a
23 the condo hangar building that day? 23 Massachusetts lawyer. That Massachusetts lawyer
24 A. Ican'trecall. 24 and I were in the process of putting together
10
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1 papers that would be required in the State of 1 incapable of receiving fuel delivery as a result
2 Massachusetts to obtain a restraining order and 2 of BEH's conduct in February of 2015; is that
3 aninjunction. 3 correct?
4 Q. Was that Mr. lanuzzi? 4 A. No. That's not my testimony.
> A.  Yes. S Q. Okay. Let me ask you again because
6 Q. But that lawsuit had not been 6 maybe | misunderstood what you said earlier. Do
7 filed -- at the time you wrote this letter to 7 you have any knowledge, any specific knowledge,
8  Officer Grasso, this lawsuit had not been filed; 8  regarding FlightLevel being incapable of
9 s that correct? 9 receiving a specific fuel delivery in February
10 A. That's correct. 10 of 2015 as a result of BEH's actions?
11 MR. FEE: Okay. | will move 11 A. | have no firsthand knowledge.
12 on from that. 12 Q. What is your secondhand knowledge?
13 (Exhibit 287, E-mail dated February 14, 13 A. | have -- | was advised at the time
14 2015, marked for identification) 14 of what the status was. | can't recall now, as
15 Q. (By Mr. Fee) Mr. Burlingham, 15 I sit here, what advice was given.
16 Exhibit 287 is an e-mail from Mr. Eichleay to 16 Q. Butas you sit here today, you have
17 Mr. Maguire dated February 14, 2015. Haveyou | 17  no specific knowledge of FlightLevel being
18  seen this before? 18  rendered incapable of receiving any fuel
19 A.  Yes. 19 delivery as a result of BEH's conduct in
20 Q. Didyou assist Mr. Eichleay in 20 February of 2015, right?
21 preparing this? 21 MR. HARTZELL: Objection.
22 A. Please stand by while | read it. 22 A. No. That's not my testimony.
23 Q. Sure. 23 Q. Okay. What is your knowledge then?
24 A. 1 don't believe so. 24 What knowledge do you have that FlightLevel was|
274 276
1 Q. Inthe second paragraph, third 1 rendered incapable of receiving a fuel delivery
2 sentence, Mr. Eichleay says to Mr. Maguire, "Per 2 asaresult of BEH's conduct in February of
3 instructions, each barrier was filled with 3 2015?
4 approximately 60 gallons of water and 30 gallons 4 MR. HARTZELL: Objection.
5 of glycol propylene such that the water doesn't 5 A.  Testimony and video and still
6  freeze." Did | read that correctly? 6  photographs of snow barricades blocking in
7 A.  Yes. 7 FlightLevel's fuel farm.
8 Q. Do you know who gave instructions 8 Q. lunderstand that you contend that
9 to Mr. Eichleay that the barriers should be 9  BEH blockaded the fuel farm. My question is:
10 filled with water and glycol? 10 Did that alleged activity actually impede
11 A. No. 11 FlightLevel from receiving a fuel delivery?
12 Q. Was it Mr. Maguire? 12 MR. HARTZELL: Objection.
13 A. | don't know who it was. 13 Q. (By Mr. Fee) Do you have any
14 Q. The bottom of that same paragraph, 14 knowledge of that?
15 Mr. Eichleay alleges that BEH's activities 15 MR. HARTZELL: Objection.
16 rendered it incapable of receiving a fuel 16 A.  Yes.
17 delivery. Do you see that? 17 Q. Tell me what knowledge you have.
18 A. I'msorry, Mike -- 18 A. Fuel could not be delivered until
19 Q. The bottom of the second paragraph, 19 the snow barricade had been removed.
20 the last line in the second paragraph. 20 Q. And how long was the snow barricade
21 A. Okay, yes. 21 inexistence?
22 Q. And my recollection of your 22 A. | don't know.
23 testimony is that you can't recall at this time 23 Q. And you have no specific knowledge
24 whether or not FlightLevel was actually rendered | 24  of any specific delivery that was turned away as
11
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1 aresult of that snow barrier being in 1 barriers?
2 existence, right? 2 A. No.
3 A. | have no specific knowledge of 3 Q. Did you review the video?
4 that, no. 4 A, Yes.
5 Q. Does anyone at FlightLevel have any 5 Q. Could you tell who it was?
6 specific knowledge of that? 6 A. The video, to me, provides very
7 A. limagine, yes. 7 compelling circumstantial evidence that it was
8 Q. Who would that be? 8  Rob Silva and Chris Donovan. That's my
o A. Kevin Putnam, Dan Lyszczak, Peter 9 testimony.
10 Eichleay, Mike DeLaria, any of the line 10 Q. Understood. What do you mean
11 servicemen responsible for overseeing the 11 circumstantial evidence?
12 delivery of fuel. 12 A. I think that calls for a legal
13 Q. You think they might have knowledge | 13  conclusion.
14 ofit? 14 Q. You don't want to give me a legal
15 MR. HARTZELL: I'm sure 15 conclusion? You've given me plenty of others.
16 Mr. Fee does not want you to guess or 16 MR. HARTZELL: Objection.
17 speculate. Just tell us what you know. 17 A. 1 would refer to Black's Law
18 A. I'mnot sure that was his question. 18  Dictionary that counsel for both parties would
19 And I almost want you to read it back. Could 19 agree to.
20 you ask the question again? 20 Q. I'mgoing to show you what has been
21 Q. Sure. |asked you who at 21 marked as Exhibit 185. 185 is a letter to
22 FlightLevel would have knowledge of a specific | 22  Mr. Donovan from you dated February 14, 2015.
23 fuel delivery being turned away as a result of 23 Did you write this?
24 the snow barrier. You said you had no specific 24 A.  Yes.
278 280
1 knowledge, but other people at FlightLevel 1 Q. And you sent it to Mr. Donovan on
2 might? 2 or about February 14, correct?
3 A. Correct. 3 A. Correct.
4 Q. And you listed several people, and 4 Q. And you allege at the bottom of
5 then I just followed up and said you think these 5 Page 1 that his actions rendered it impossible
6  people might have knowledge of a specific fuel 6  for FlightLevel to receive fuel deliveries at
7 delivery having been turned away, correct? 7 the airport, right?
8 A. Correct. 8 A Yes.
9 Q. Inthe fourth paragraph 9 Q. Andon Page 2 you say -- in the
10 Mr. Eichleay, in the second line, says, "Upon 10 middle of the second paragraph, you say that you
11 reviewing our security camera footage, it was 11 acted in accordance with SPCC protocol in
12 revealed that Mr. Donovan and BEH employee Rob| 12 ameliorating the glycol on the ground at the
13 Silva...," et cetera, et cetera, uncapped or 13 airport; is that correct?
14 tipped the barriers. Do you see that? 14 MR. HARTZELL: Objection.
15 A.  Yes. 15 A.  Yes.
16 Q. When I asked Mr. DeLaria about this 16 Q. Andwhat is SPCC protocol?
17 video, he said that he was unable to identify 17 A.  Spill prevention --
18  gpecifically who the individuals were. Were you 18 MR. HARTZELL: Take your time.
19 here for that testimony? 19 Q. (By Mr. Fee) This is nota quiz.
20 A.  Yes. 20 A. It'saspill countermeasure plan,
21 Q. Do you know who at FlightLevel 21 but the best way for me to remember exactly what
22 gpecifically determined that the video revealed 22 the name of it is is to look at the document.
23 Mr. Donovan and Mr. Silva as being the 23 Q. lasked Mr. DeLaria about it
24 individuals who had uncapped and tipped the 24 yesterday and he said that he thought that the
12
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1 SPCC protocol applied to oil and gas. Is that 1 Q. Was that you?
2 your understanding? 2 A.  Yes.
3 A. | don't have an understanding of 3 Q. Did Mr. Eichleay consult with any
4 what it applies to from a chemical perspective. 4 other attorneys in connection with this
5 | do have an understanding of what measures it 5 incident, that you know of?
6 requires in the event that something that is 6 A.  Yes.
7 controlled by it is cleaned up. 7 Q. Who?
8 MR. FEE: Okay. I'm going to 8 A. Attorney lanuzzi.
9 mark this as the next exhibit. 9 Q. Anybody else?
10 (Exhibit 288, Material Safety Data Sheet 10 A. Not that I'm aware of.
11 for Propylene Glycol, marked for 11 Q. Sodid you, in fact, provide advice
12 identification) 12 to Mr. Eichleay regarding the incident?
13 Q. (By Mr. Fee) 288 is the MSDS for 13 MR. HARTZELL: Are you talking
14 propylene glycol. Have you ever seen this 14 about legal advice?
15 Dpefore? 15 MR. FEE: Yes.
16 A.  Yes. 16 MR. HARTZELL: Objection.
17 Q. And are you aware that propylene 17 A, Yes.
18  glycol is not a hazardous chemical as defined by | 18 MR. FEE: I'm not asking him
19 OSHA standards? 19 what he said. I'm asking whether he
20 MR. HARTZELL: Objection. 20 advised him on the topic.
21 A. As | sit here today, yes. 21 MR. HARTZELL: Even the
22 Q. Do you have any reason to -- I'm 22 subject matter is --
23 sorry. Do you understand this to be the MSDS 23 MR. FEE: | don't think it's
24 sheet for propylene glycol, the document that | 24 privileged, especially in light of his
282 284
1 have shown you as Exhibit 288? 1 particular role at the company, but |
2 MR. HARTZELL: Objection. 2 don't think we need to fight about that
3 A.  Yes. 3 right now.
4 Q. And is this the document that 4 Q. (By Mr. Fee) Mr. Burlingham, I'm
5 Mr. DelLaria provided to the DEP representative 5 showing you what has been marked as Exhibit 194
6 shortly after the spill? 6 to the Eichleay deposition. It appears to be a
7 A. ldon't know. 7 Norwood Police Department report dated 2/16/15.
8 Q. This Exhibit 191 was marked at 8  Have you seen this before?
9  Mr. Eichleay's deposition and appears to be an 9 A.  Yes.
10 e-mail from Mr. Eichleay to Mr. DeLaria dated 10 Q. And you were present when | asked
11 February 16, 2015. Have you ever seen this 11 Mr. DeLaria questions about this yesterday,
12 pefore? 12 right?
13 A.  Yes. 13 MR. HARTZELL: It was two days
14 Q. Okay. And down below there is an 14 ago.
15 e-mail from Russ Maguire to Peter Eichleay dated | 15 Q. (By Mr. Fee) I'm sorry, two days
16 February 14, 2015 where he says, "I blind copied | 16 ago.
17 both town counsel and Mark Ryan on this. Asa 17 A.  Yes.
18  precautionary measure, you may want to consult 18 MR. FEE: The days blend
19 your attorney." Do you see that? 19 together, Neil.
20 A.  Yes. 20 Q. (By Mr. Fee) Andis it your
21 Q. Do you know if Mr. Eichleay 21 recollection that Mr. DeLaria had a very limited
22 consulted an attorney in connection with this 22 memory of providing any information to the
23 incident? 23 police?
24 A.  Yes. 24 MR. HARTZELL: Objection.
13
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1 A.  Yes. 1 Protection personnel that responded to the site.
2 Q. Okay. And did you provide any 2 Whether they were federal or state, | can't
3 information to the police on or about the time 3 recall, as | sit here today.
4 that this document was prepared? 4 Q. The DEP is a Massachusetts state
5 A. The information that | provided to 5 agency. Would you agree with me on that?
6 the police was prior in time to the incident 6 A. 1'would agree with you that
7 that is being investigated in this Norwood 7 Massachusetts has a Department of Environmental
8  police narrative. 8  Protection and | suspect that the federal
o Q. But after the spill happened, were 9 government has a Department of Environmental
10 you interviewed by any Norwood police officers7 10  Protection as well.
11 A. ldon'trecall. 11 Q. It'scalled EPA, right?
12 Q. Inthe third paragraph the 12 A. 1 don't know that.
13 officer's report says, "Mr. DeLaria told me on 13 Q. The last sentence is, "Mr. DeLaria
14 Friday, 2/13/15, he hired a company to put up 14 told us an investigation into the incident would
15 barriers between the FlightLevel Aviation 15 be conducted by a federal agency." Do you see
16 property and Boston Executive Helicopters 16 that?
17 property." Did I read that correctly? 17 A. |do see that.
18 A. You read it correctly, yes. 18 Q. Do you know if FlightLevel, in
19 Q. Did FlightLevel hire anybody to put 19 fact, initiated some investigation by a federal
20 up those barriers or was that done by 20 agency as a result of the incident?
21 FlightLevel personnel? 21 MR. HARTZELL: Objection.
22 A. I don't know the specifics. 22 A. 1 don't know that FlightLevel
23 Q. You don't know whether FlightLevel 23 initiated an investigation by a federal agency,
24 hired anyone to erect the barriers? 24 no.
286 288
1 A.  Well, it certainly employed its own 1 Q. Are you aware of any federal agency
2 people and from that perspective it hired 2 investigation regarding the incident?
3 people. And with respect to having hired a 3 A. Notas I sit here today.
4 company, it may be that it could not have 4 MR. FEE: Okay. I'm going to
5 erected barriers without hiring a company that 5 mark this as the next exhibit.
6 had the proper equipment to do so. And what 6 (Exhibit 289, Norwood Police Department
7 exactly it did, | cannot testify to. 7 Supplemental Narrative For Patrol James
8 Q. Right. Down below in the third to 8 Payne, marked for identification)
9 the last sentence on the third paragraph it 9 Q. (By Mr. Fee) 289 is a supplemental
10 says, "Due to the hazardous material, a 10 narrative for the Norwood Police Department
11 gpecialized crew was required and also the 11 dated 2/17/15. Have you seen this before?
12 federal government was contacted.” Do you see 12 A.  Yes.
13 that? 13 Q. Now, why don't you take a minute to
14 A.  Yes. 14 familiarize yourself with it. | have a couple
15 Q. Do you know what branch of the 15 questions.
16 federal government was contacted by FlightLevel | 16 THE WITNESS: Could we go off
17 in connection with this incident? 17 the record?
18 A.  I'mnot sure that the federal 18 MR. FEE: Sure. Off the
19 government was contacted by FlightLevel in 19 record.
20 connection with this incident. It could 20 (Off-record conversation)
21 conceivably be that the federal government was 21 MR. FEE: Back on the record.
22 contacted by the airport administration or by 22 Q. (By Mr. Fee) The supplemental
23 the police themselves. However, | am aware that | 23  narrative report details a visit by Officer
24 there were Department of Environmental 24 Payne where he speaks with Mr. DeLaria. Would
14
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1 you agree with me? 1 the video was produced to the police.
2 A, Yes. 2 Q. Which one?
3 Q. And in this document -- and if you 3 A. I'mnot sure there was a
4 read just the first sentences of each paragraph, 4 difference.
5 it talks about Mr. DeLaria providing video S Q. Ithought you said there were two
6  footage to the officer that has been labeled. 6 versions. There was one that was compressed, |
7 And there's portions that are labeled Chris D. 7 think was the word you used, or edited in some
8  leaving the building, Rob leaving the building, 8  fashion and labeled. I'm trying to understand
9 Rob coming back. Do you see that? 9 how many versions of this video there are.
10 A.  Yes. 10 MR. HARTZELL: Objection.
11 Q. And I would just draw your 11 Q. (By Mr. Fee) Do you know? Are
12 attention to the prior Exhibit 194 where the 12 there more than one?
13 general description of the video was not 13 A. ldon't know if there is more than
14 labeled. 14 one version of the video. My testimony stops
15 MR. HARTZELL: I'm sorry, 15 there.
16 where are you looking? 16 Q. Who would know whether there is
17 MR. FEE: 194, bottom 17 more than one version of the video?
18 paragraph. 18 A.  Well, the police would know and --
19 MR. HARTZELL: Bottom 19 Q. Who at FlightLevel would know?
20 paragraph. 20 A. Likely Dan Lyszczak and Kevin
21 Q. (By Mr. Fee) Do you see that? 21 Putnam.
22 A. ldon't see that it says that it 22 Q. Arethey the ones that prepared the
23 wasn't labeled. It doesn't state that it was or 23 video, Lyszczak and Putnam?
24 jtwasn't, as | seeit. 24 MR. HARTZELL: Objection.
290 292
1 Q. Well, my question is: Between the 1 A. 1 don't believe the video was
2 16th and the 17th, is it fair to say that 2 prepared. | believe the video was part of a
3 FlightLevel personnel added labels to that 3 surveillance system that merely captured,
4 portion of the video being provided to the 4 without preparation of any kind, the area in
5 police? 5 uestion.
6 A.  I'mnot sure when that may have 6 Q. lunderstand that is what was
7 happened or whether that was a second set of the 7 created in the first instance, but I'm drawing
8  same video that had been labeled and it was 8  your attention to 289 that says that the police
9 separate from what had been provided to the 9 were provided with surveillance footage that was
10 police, but I can tell you that there is a set 10 Jabeled indicating what the contents of the
11 of videos that has been labeled and contracted 11 video were.
12 to show the movements on that night that has 12 A. |dosee that.
13 Jabels associated with it that was disclosed in 13 Q. Okay. Andso I'm trying to
14 the production. 14 understand whether the original raw footage was
15 Q. So I understand, there was an 15 altered or edited or labeled in any way and
16 original video that was unaltered and unedited 16 whether the original raw footage still exists or
17 that was shown to the police initially on the 17 whether it was changed to represent this labeled
18  16th, and then on the 17th a second version that 18  version that is being described in 289.
19 was edited and redacted and labeled and shownto | 19 MR. HARTZELL: Objection.
20 them. Is that what happened? 20 Q. (By Mr. Fee) Do you know?
21 MR. HARTZELL: Objection. 21 A. No.
22 A. | cannot testify one way or another 22 Q. Do you know who placed the labels
23 inresponse to your question because it assumes 23 onthe video?
24 facts that | don't know about. | do know that 24 A. No.
15
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1 MR. FEE: I'm going to mark 1 MR. FEE: Back on the record.
2 this as the next exhibit. 2 Q. (By Mr. Fee) And then further on
3 (Exhibit 290, E-mail dated February 17, 3 you go and talk about the exclusive right
4 2014, marked for identification) 4 exclusion and the single FBO exception, right?
5 Q. (By Mr. Fee) So Exhibit 290 is an S A.  Yes.
6 e-mail chain dated February 17, 2014, and then 6 Q. Sodo you recall discussing those
7 it attaches a thread -- a prior e-mail from you 7 two concepts with Mr. Moss in or about February
8  to Attorney Moss dated February 14,2014. And| 8 of 2014?
9 the original e-mail says, "Dear Attorney Moss, 9 A. 1 don't recall discussing them with
10 this follows my voice message earlier today." 10 Mr. Moss, but this letter indicates that | did.
11 Doyou see that? I'm on the second page. Your | 11  Ihave no reason to believe | didn't.
12 e-mail to Attorney Moss on February 14 says, 12 Q. Okay. Atthat point it was
13 "This follows my voice message of earlier 13 FlightLevel's position that the NAC should
14 today." Do you see that? 14 utilize the single FBO exception in order to
15 A.  Yes. 15 deny BEH from obtaining an FBO,; is that fair to
16 Q. Anddid you call Mr. Moss on 16 say?
17 February 14? 17 A.  No. What is fair to say is that |
18 A.  Apparently. 18  was attempting to educate the airport sponsor
19 Q. Do you recall? 19 and the airport sponsor's counsel on a very
20 A. No. 20 narrow provision of the United States code that
21 Q. Do you recall this e-mail where you 21 not many people know about.
22 followed up to confirm your voicemail message?| 22 Q.  Well, from the tenor of your
23 Do you recall sending this? 23 remarks in the first paragraph, it appears that
24 A. Not specifically, but that's my 24 Mr. Moss had a clearly superior knowledge and
294 296
1 language and that's my common practice. 1 understanding of this area of law. Was that
2 Q. Right. And so do you recall 2 your belief at that time?
3 speaking to Mr. Moss at some point during this 3 MR. HARTZELL: Objection.
4 period? 4 A. My belief now and at the time was
5 A. You have to define the period. 5 that Brandon Moss knew a great deal more about
6 Q. The period that's described in the 6 aviation law than | expected that he would.
7 e-mail, February 14 to February 17, 2014. 7 Q. And did he know about the single
8 A. 1do not recall that conversation, 8  FBO exception?
9  oraconversation. 9 A. ldon't know.
10 Q. Okay. Well, on the first page it 10 Q. Other than educating town counsel
11 says, "Dear Attorney Moss, thank you for taking 11 and the airport sponsor regarding this narrow
12 the time to speak with me on Friday." Does that 12 area of law, weren't you also advocating on
13 refresh your recollection as to whether or not 13 behalf of FlightLevel that an additional FBO
14 you spoke to him? 14 should not be permitted at the airport?
15 A. Itdoesn't refresh my recollection, 15 MR. HARTZELL: Objection.
16 but I have no reason to believe I didn't. | 16 A. 1 was advocating on behalf of
17 clearly wrote this letter -- this e-mail. 17 FlightLevel that the airport sponsor should
18 Q. And you say halfway down, you say, 18  think carefully before enfranchising a second
19 "When we spoke on Friday, you demonstrated what{ 19  FBO.
20 was clearly superior knowledge and understanding | 20 Q. And with respect to the single FBO
21 of the law and issues.” Do you see that? 21 exception, was it -- or at the time was it
22 A.  Yes. 22 FlightLevel's position that a second FBO would
23 MR. FEE: Off the record. 23 be unreasonably costly, burdensome, or
24 (Off-record conference) 24 impractical?
16
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1 MR. HARTZELL: Objection. 1 position.
2 Q. (By Mr. Fee) And I'm citing the 49 2 Q. Okay. But my question is: Did you
3 U.S.C47107(A). 3 or anyone from FlightLevel ever call -- or
4 MR. HARTZELL: Objection. 4 discuss the single FBO exception with anyone at
5 A.  Can we read back the question? 5  the FAA?
6 Q. Sure. I'mreading -- 6 A.  Not that | know of.
7 A. It's the question that you asked 7 Q. And the positions taken in Exhibit
8  that I'm interested in. 8 290 fairly and accurately represent
o Q. Yes. The question is: Was it 9  FlightLevel's positions in February of 2014
10 FlightLevel's position in February of 2014 that 10 regarding the single FBO exception and its
11 asecond FBO would be unreasonably costly, 11 potential application at Norwood Airport; is
12 burdensome, or impractical? 12 that fair to say?
13 A. Itwas FlightLevel's position that 13 MR. HARTZELL: Objection.
14 the airport sponsor should look at those 14 A. This letter expresses my views as
15 criteria in determining the enfranchisement of 15 anadvocate of FlightLevel Norwood, LLC advising
16 the second FBO and it may very well find those | 16  town counsel about the subject of this letter,
17 criteria were met. 17 but I cannot say this letter reflects
18 Q. And did FlightLevel provide Brandon 18  FlightLevel Norwood's views.
19 Moss with any additional material in support of | 1° Q.  Well, you were their general
20 jts position that the sponsor should carefully 20 counsel at the time, correct?
21 examine the single FBO exception? 21 A. Correct, yes. Yes.
22 MR. HARTZELL: Objection. 22 Q. Okay. I know I asked you
23 A. Possibly. 23 previously about Judge Angel Kelly Brown's
24 Q. And would that material consist of 24 decision regarding the barriers. | believe you
298 300
1 case law? 1 testified that shortly after her Order was
2 A. Possibly. 2 jssued the barriers were removed; is that fair
3 Q. But you have no specific 3 tosay?
4 recollection of providing Mr. Moss with any 4 A.  Immediately upon her Order.
5 memorandum of law or case law, citations, 5 Q. And does FlightLevel still have the
6 regarding the single FBO exception? 6 barriers?
7 A. That's correct. 7 A. I'mnot sure.
8 Q. Okay. Did you or anyone from 8 Q. Has FlightLevel complied with all
9 FlightLevel ever contact the FAA to discuss the 9 aspects of Judge Angel Kelly Brown's Order of
10 single FBO exception and its potential 10 March 5, 2015?
11 application at Norwood Airport? 11 MR. HARTZELL: Objection.
12 A Yes. 12 A. Could | take a look at it?
13 Q. Who did you discuss this with at 13 Q. Sure. I'm showing you a document
14 the FAA? 14 that has been previously marked as Exhibit 196
15 A. FlightLevel did not discuss it with 15 to the Eichleay deposition.
16 anyone at the FAA. 16 A. I am not aware of any violation of
17 Q. I will step back then. My question 17 this Order on behalf of FlightLevel Norwood to
18  was whether you contacted FAA for the purpose of 18  this date.
19 discussing the single FBO exception and its 19 Q. Exhibit 197 to the Eichleay
20 possible application at Norwood Airport. And | 20 deposition was a letter dated to the Norwood
21 believe your answer to that question was yes; is 21 Airport Commission from Mr. Eichleay. | wonder
22 that fair to say? 22 if you recognize it.
23 A. It'sfair to say that FlightLevel 23 A.  Yes.
24 wrote to the FAA and advised them of its 24 Q. Anddid you help Mr. Eichleay write
17
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1 this letter? 1 A.  And your specific question again?
2 A.  Yes. 2 Q. What was the purpose of FlightLevel
3 Q. Okay. And the letter encloses an 3 procuring an affidavit from Mr. Pendergast in or
4 affidavit from BMA president Michael Pendergast; 4  about March of 2015?
5 isthat correct? S A. Likely in connection with the
6 A. It's not attached to Exhibit 197. 6 application for temporary restraining order and
7 Q. I'll get to the affidavit in a 7 preliminary injunction.
8  minute, but | wanted you to note there's seven 8 Q. Was Mr. Pendergast's affidavit
9 attachments listed in this letter that's been 9 submitted to Judge Angel Kelly Brown?
10 marked as Exhibit 197. And the seventh one 10 A. I'd have to check the file.
11 appears to be the after date of BMA president 11 Q. Did he give testimony at the
12 Michael Pendergast. Do you see that? 12 hearing on the temporary injunction motion, the
13 A.  Yes. 13 temporary restraining order motion?
14 Q. Now, did you -- how is the 14 A. No.
15 affidavit of Mr. Pendergast procured? 15 Q. Is Mr. Pendergast a lawyer?
16 A. | can't recall specifically. 16 A. ldon't know.
17 Q. Did you meet with Mr. Pendergast? 17 Q. Do you know what he does for a
18 A.  On that occasion. 18  living?
19 Q. No, for the purpose of preparing 19 A. 1 know some of what he does for a
20 his affidavit? 20 living.
21 A. No. 21 Q. What do you mean?
22 Q. Did you draft his affidavit? 22 A.  I'know that he's the president of
23 A. I may have had a hand in drafting 23 Boston Metropolitan Airport, which is the mastel
24 his affidavit, yes. 24 sublessor of the 1,100-foot strip, so-called.
302 304
1 Q. And who communicated with 1 Q. The 1,100-square-foot strip
2 Mr. Pendergast regarding his affidavit? 2 includes Lots F and G, correct?
3 A. | believe Mr. Eichleay did. 3 A. Yes, except that | don't believe
4 Q. Did you communicate with 4 it's 1,100 square feet. | think it's the --
5 Mr. Pendergast in any way? 5 Q. The so-called 1,100-square-foot
6 A. I think I just testified that | 6 strip?
7 didn't, but I can't recall exactly what your 7 A. Yes. Inthe colloquial terms
8  question was. But | may have participated in a 8 that's what it's referred to. | think we're
9 phone call, conference, like a speaker phone 9 referring to the same thing. Yes, it contains
10 setting, but I have no specific recollection. 10 LotsFandG.
11 Q. Do you have any general 11 Q. And BMA is the master sublessor to
12 recollection of what was said during that 12 EAC Realty Trust Il and to BEH; is that correct?
13 conference? 13 A.  Yes.
14 A. No. 14 Q. Do you know if the environmental
15 Q. What was the purpose of FlightLevel 15 issues or cleanup associated with the glycol
16 procuring an affidavit from Mr. Pendergast at 16 spill were covered by insurance?
17 this time, March of 2015? 17 A. | don't know the answer to that, as
18 A. The affidavit in -- well, I'm not 18 [ sit here today.
19 sure when the affidavit was procured, so -- 19 Q. Did FlightLevel make any claims
20 Q. According to Exhibit 197, it 20 regarding recoupment of costs associated with --
21 appears that the affidavit was dated March 4, 21 anything associated with the barriers and their
22 2015. So just for frame of reference, we can 22 being tipped over?
23 use March 2015 as the operative time period that | 23 A.  Yes.
24 I'masking you about. 24 Q. Anddid FlightLevel actually
18
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1 receive payment from insurance for anything 1 Q. Does that refresh your recollection
2 associated with the barriers and their tipping 2 asto who FlightLevel's insurer is for title
3 over? 3 matters?
4 A.  FlightLevel made a claim under its 4 A. No.
5 title insurance policy. As of yet, there has S Q. Sois FlightLevel currently being
6 not been any payment. 6  defended under a reservation of rights in the
7 Q. Made a claim under its title 7 pending litigation matters that we're involved
8 insurance policy for what? 8 in now, the Norfolk Superior Court matter?
9 A. For the act of policing its 9 A, Yes.
10 leasehold essentially against the trespass. 10 Q. Do you know when that relationship
11 Q. And who's the insurer? 11 began?
12 A. lcan'trecall, butit's in the 12 A. Can you define the relationship
13 Production of Documents that FlightLevel Norwood 13  more specifically?
14 disclosed. 14 Q. Sure. Do you recall when you
15 Q. And in that claim did FlightLevel 15 received a confirmation that your insurer would
16 seek to be reimbursed for the Cyn Environmental 16 defend the Norfolk Superior Court actions under
17 costs associated with the cleanup of the spilled 17 areservation of rights?
18 glycol? 18 A. No.
19 A. Ican'trecall. 19 Q. Was it roughly contemporaneous with
20 Q. Do you recall any aspect of the 20 the engagement of Mr. Hartzell's firm?
21 claim, what FlightLevel was seeking to be 21 A. Yes.
22 reimbursed for? 22 Q. Back to the affidavit of
23 A.  Yes. 23 Mr. Pendergast.
24 Q. What do you recall? 24 MR. FEE: I'm going to mark
306 308
1 A. FlightLevel was seeking to trigger 1 this as the next exhibit.
2 defense coverage in connection with the case 2 (Exhibit 292, Affidavit of Michael
3 brought against it by Boston Executive 3 Pendergast, marked for identification)
4 Helicopters, et al. 4 Q. (By Mr. Fee) You said you may have
5 Q. And was that successful? 5 had ahand in drafting 292. Does looking at the
6 A.  Yes. 6 actual document itself refresh your recollection
7 Q. And you don't recall who the 7 asto the extent of your involvement in drafting
8 insurer was? 8  this document?
9 A. Notas I sit here. If you can 9 A.  Yes.
10 refresh my recollection. 10 Q. Isitfair to say that you drafted
11 Q. I'mgoingtotry. 11 itinits entirety?
12 A.  I'msure it would help. 12 A. Peter Eichleay and | drafted this
13 MR. FEE: I'm going to mark 13 affidavit with the input of Michael Pendergast.
14 this as the next exhibit. 14 Q. And what input did Mr. Pendergast
15 (Exhibit 291, E-mail dated March 31, 2015, 15 provide?
16 marked for identification) 16 A. The factual assertions you see in
17 Q. (ByMr. Fee) 291 appears to be an 17 the affidavit.
18  g-mail from Daniel Newman to Mr. DeLaria dated| 18 Q. Can you point me to particular
19 March 31, 2015. Do you see that? 19 paragraph numbers?
20 A.  Yes. 20 A.  Well, | don't want to appear flip,
21 Q. And Daniel Newman is the Executive 21 put one, two, three, four, five, six, seven,
22 Claims Counsel for XL Insurance. Do you see 22 eight, nine.
23 that? 23 Q. Soallofit. Your testimony is
24 A.  Yes. 24 that Mr. Pendergast provided input on all of the
19
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1 affidavit; is that fair to say? 1 this affidavit swearing that they were true to
2 A.  Yes. 2 the best of his knowledge and belief. You have
3 Q. Okay. Isthis a situation where 3 to ask him about whether he -- what he did to
4 you created an initial draft and gave it to 4 connect the documents to his assertions of fact.
5 Mr. Pendergast, and then you guys discussed it? 5 Q. And I will, but I wanted to ask you
6 MR. HARTZELL: Objection. 6 what you knew about it. And it seems -- and you
7 A. 1don't recall the order of whether 7 have given me a very lawyerly answer. It seems
8 it was discussed, then a draft was created, and 8  like you're inferring that he was familiar with
9 then it was discussed again, and then a finished 9 the documents because he originally executed thg
10 product was created or conceivably the inverse 10 Jeases and, therefore, signed the affidavit?
11 of that. 11 And my question is much narrower.
12 Q. Butinany event, you and Peter 12 Do you know if he looked at those documents
13 created the draft that ultimately Mr. Pendergast 13 immediately prior to signing this affidavit?
14 signed with his input; is that fair to say? 14 A. I have no personal knowledge. 1
15 MR. HARTZELL: Objection. 15 didn't see him actually do that.
16 A.  Yes. 16 Q. Okay. Did you provide him with
17 Q. And now, I asked you before if 17 copies of the operative documents at the same
18  Mr. Pendergast was a -- strike that. 18  time that you provided him with a copy of the
19 Do you know if Mr. Pendergast 19 draft affidavit?
20 reviewed any of the operative documents in 20 A. ldon'trecall.
21 connection with the creation of this affidavit? 21 Q. Now, Paragraph 9 says, "FLN",
22 A.  Yes. 22 FlightLevel Norwood, "...is within its right to
23 Q. What do you know? 23 have barriers up on the Lots G and/or H
24 A.  Mr. Pendergast's signature appears 24 leaseholds." Do you see that?
310 312
1 on nearly all of the operative documents that 1 A.  Yes.
2 this affidavit applies to. 2 Q. And is that a sentence you wrote?
3 Q. Not my question. I'm asking, do 3 A. lcan'trecall.
4 you know if he reviewed the operative documents 4 Q. Paragraph 8 says, "FLN would be
5 in connection with executing this affidavit? 5 within its rights to preclude the fueling of
6 A. My answer is yes. 6 aircraft on Lots G and H." Do you see that?
7 Q. And how do you know that? 7 A. ldo.
8 A. Because he had a hand in writing 8 Q. Did you write that sentence?
9 all of the operative documents that this 9 A. ldon'trecall.
10 affidavit is based on. 10 Q. Do you recall anything about your
11 Q. Your answer is, assuming that 11 discussions with Mr. Pendergast in connection
12 because he signed the original documents, he, 12 with the execution of the affidavit that has
13 therefore, reviewed them in connection with the 13 bheen marked as Exhibit 292?
14 execution of this document that has been marked 14 A. ldon't believe I testified | had
15 as Exhibit 292; is that what you're saying? 15 any discussion with him. | don't have any
16 MR. HARTZELL: Objection. 16 specific recollection of having specific
17 A. 1did just say that, yes. 17 discussions with him. | might have participated
18 Q. Butyou don't know if he reviewed 18  in a speakerphone discussion between him and
19 those documents that he signed contemporaneously 19  Peter Eichleay.
20 with the execution of the affidavit, right? 20 MR. FEE: Okay. Off the
21 A. He had the operative documents in 21 record.
22 his possession. 22 (A recess was taken)
23 Q. How do you know that? 23 MR. FEE: Back on the record.
24 A.  And he made assertions of fact in 24 I'm going to mark this as the next
20
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1 exhibit. 1 Mr. Thomas Vick of the FAA that, | believe, may
2 (Exhibit 293, Letter dated March 19, 2015, 2 have been an exhibit to one of the depositions
3 marked for identification) 3 inthis case.
4 Q. (By Mr. Fee) I asked you a minute 4 Q.  Who was the FlightLevel
5 ago if FlightLevel had ever written to the FAA 5 representative that you are referencing?
6  regarding a single FBO exception. You said that 6 A. 1 would have to look at the letter
7 you had, correct? 7 or memo or whatever it was.
8 A.  Yes. 8 Q. Okay. So there was some form of
9 Q. Okay. And I'm showing you a 9 communication between FlightLevel and Tom Vick
10 document that has been marked as Exhibit 293. 10 Anything else you can recall?
11 Have you seen this before? 11 A.  Well, FlightLevel may have had
12 A.  Yes. 12 communications with the FAA in connection with a
13 Q. Okay. And this is a letter to the 13 number of matters at the airport that may not
14 FAAfrom Mr. Eichleay dated February 20, 2015, | 14  have had anything to do with this case. But
15 correct? 15 with respect to the issues that -- or the
16 A.  The cover letter is a letter from 16 subject matter of this letter, | don't believe
17 the FAA to Mr. Eichleay. 17 there were any other communications, although
18 Q. Right. And it attaches a letter 18  there may have been.
19 dated February 20, 2015 from Mr. Eichleay to the | 19 Q. Do you know if Mr. Moss ever
20 FAA correct? 20 communicated with the FAA regarding the single
21 A.  Yes. 21 FBO exception?
22 Q. Andthis is a fifteen-page document 22 A.  Yes.
23 with a variety of exhibits -- I'm sorry, 23 Q. When did he do that?
24 twenty-five attached exhibits; is that right? 24 A. In connection with either his
314 316
1 A. This particular letter is unsigned, 1 response to the Part 13 Complaint brought either
2 | note, yes. 2 by Mr. Donovan, BEH, Oulton Hues, Jr. on the
3 Q. And did you assist Mr. Eichleay in 3 Part 16 Complaint brought by BEH, 1 believe.
4 preparing this document? 4 Q.  Other than responding formally to
5 A.  Yes. 5 the Part 13 or Part 16 Complaints, do you know
6 Q. Anddid Mr. Eichleay send this 6  of any other instance in which Mr. Moss
7 document to the FAA? 7 communicated with the FAA regarding the single
8 A. | believe so. Butas I sit here 8  FBO exception?
9 today, | cannot recall specifically. 9 A. No.
10 Q. On Page 13 there is a discussion of 10 Q. And did you ever talk to Mr. Moss
11 the single FBO exception. I'm just wondering, 11 about the single FBO exception and its
12 js this the correspondence you were referring to 12 communication to the FAA -- | can rephrase that.
13 earlier when | asked you if FlightLevel had 13 Did you ever talk to Mr. Moss about
14 written to the FAA regarding the single FBO 14 exploring your -- discussing the single FBO
15 exception? 15 exception with the FAA?
16 A Yes. 16 A. Notthat I recall.
17 Q.  Were there any other communications 17 Q. Other than the time that you sent
18  between FlightLevel and the FAA regarding BEH?| 18  him that e-mail regarding the single FBO
19 A.  Yes. 19 exception, did you have any other communication
20 Q.  When were they? First of all, what 20 with Mr. Moss regarding the single FBO
21 did they consist of? What kind of 21 exception?
22 communications were they? 22 A.  Yes.
23 A. There was a communication between 23 Q. When was that?
24 the FlightLevel Norwood representative and 24 A.  1'would routinely copy Attorney
21
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1 Moss on communications that were directed to his 1 the New England region, correct?
2 clients that may have mentioned the single FBO 2 A.  Apparently so, yes.
3 exception or further -- one or possibly two 3 Q. And it does not reference anything
4 meetings that | believe we discussed in the 4 about Part 13 or Part 16 complaints in the "re"
5 first day of my deposition testimony at Town 5 line, correct?
6 Hall in which Mr. Moss was present, or may have 6 A. Notinthe "re" line.
7 been present. 7 Q. Itdoesn't say anything about the
8 Q. Okay. I remember our discussion 8  Part 13 or Part 16 Complaints in the body of the
9 about those meetings at Town Hall. I'm just 9 letter?
10 wondering if there are any other discussions 10 A.  Most likely.
11 that you may recall having directly with 11 Q. Okay. Do you know where? I'm
12 Mr. Moss regarding the single FBO exceptionand | 12 sorry, | stand corrected. You do mention the
13 communication of that concept to the FAA. 13 Part 13 Complaint.
14 MR. HARTZELL: Objection. 14 Turn to the final paragraph on Page
15 A. 1 don't have any specific 15 15, please. All caps, underlined, "BEH's FBO
16 recollection of any discussions with the -- 16 application should be denied." Do you see that?
17 discussing the single FBO exception with the FAA| 17 A.  Yes.
18  as the subject matter. 18 Q. Was it FlightLevel's position at
19 Q. Okay. Back to 293, what was the 19 this time that the FAA should take some role in
20 purpose of sending this fifteen-page letter to 20 ensuring that BEH's FBO application was denied?
21 the FAA in February of 2015? 21 A. I'msorry, say that again.
22 A. The purpose of sending this 22 MR. HARTZELL: Objection.
23 [etter -- | think it was actually sent and | 23 Q. (By Mr. Fee) Was it FlightLevel's
24 believe it was, although this is an unsigned 24 position, in February of 2015, that the FAA
318 320
1 copy. Butthe purpose of this letter was to 1 should take some action or play some role in
2 tell a side of the story that FlightLevel felt 2 causing BEH's FBO application to be denied?
3 was important to tell in relation to the events 3 MR. HARTZELL: Objection.
4 that were transpiring both in the administration 4 A.  Yes.
5 of the Norwood Airport Commission and also 5 MR. FEE: Off the record.
6 Norwood Memorial Airport with respect to Boston| ~ © (A recess was taken)
7 Executive Helicopters' assaults on his property 7 MR. FEE: Back on the record.
8  and behavior. 8 Q. (By Mr. Fee) We were talking about
9 Q. And what was it seeking the FAA to 9 Exhibit 293 and | believe the last question was
10 do? 10 whether or not it was FlightLevel's position
11 A.  Well, | think the letter should 11 that the FAA takes some role or position
12 speak for itself, but to reiterate it's the 12 regarding the denial of BEH's FBO application.
13 intention of advising the FAA that there was 13 Do you recall that question?
14 another side to what it may be hearing in the 14 A. ldo.
15 Part 16 and Part 13 Complaints. That was, in 15 Q. And what, if anything, do you think
16 FlightLevel's counsel's belief, an appropriate 16 the FAA could have done relative to BEH's FBO
17 message to send. 17 application?
18 Q. You understood that the FAA Part 13 18 MR. HARTZELL: Objection.
19 and Part 16 Complaints were being handled by the | 19 A.  And before | answer that question,
20 FAA Washington office, correct? 20 if | could just clarify. | believe that you
21 A. 1 didn't have any understanding 21 asked whether FlightLevel's position was that
22 about them at all. 22 BEH's FBO application should be denied. | said
23 Q. Okay. Butyou directed this 23 yes, but it was also FlightLevel's position that
24 |etter -- or FlightLevel directed this letter to 24 in the alternative, and prior to further action
22
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1 on BEH's FBO application, that the NAC should 1 MR. HARTZELL: Not capped.
2 commission a private, independent, third-party 2 MR. FEE: Not capped.
3 study to advise it on whether the airport could 3 A. Itappears that Mr. Eichleay is
4 support two FBO's and whether the single FBO 4 submitting for consideration that BEH or whoever
5 exception or any other great assurance safe 5 s supporting BEH has no need to operate a
6 harbor applies. Having said that, if you could 6 commercially self-sustaining FBO.
7 reask your question. 7 Q. Why would --
8 Q. Sure. Let me ask you a different 8 A. Because they can self-fuel, S-E-L-F
9 question. On Page 15, middle paragraph, all 9 fuel, or buy fuel at other airports or buy fuel
10 underlined, Mr. Eichleay says, "I submit that 10 from FlightLevel. And secondly, no intention to
11 whomever is funding BEH, whether Mr. Yanai alone| 11  operate a commercially self-sustaining FBO
12 or possibly a silent consortium at the airport, 12 because the true reason for Boston Executive
13 it or they have no need or intention to operate 13 Helicopters to go into business against
14 a commercially self-sustaining FBO." Did I read 14 FlightLevel is to put FlightLevel out of
15 that correctly? 15 business.
16 A.  Yes. 16 Q. Okay. SoisitFlightLevel's
17 Q. Did FlightLevel believe that BEH 17 position that it should not be subjected to
18  was being funded by a silent consortium at the 18  competition as an FBO?
19 airport? 19 A. No.
20 A.  There may have been some 20 Q. Isit FlightLevel's position that
21 speculation about who may be participating, in 21 asthe incumbent FBO its position should be
22 addition to Mr. Yanai, in the funding of BEH. 22 protected?
23 Q. Did FlightLevel have any evidence 23 MR. HARTZELL: Objection.
24 to support this speculation that persons at the 24 A. No.
322 324
1 airport were financially supporting BEH? 1 Q. Well, is it FlightLevel's position
2 A. 1 don't know the answer to that. 2 that by virtue of its investment at the airport
3 Q. Well, this is a letter to a federal 3 additional FBO's should not be licensed?
4 agency, correct? 4 A. No.
5 A.  Yes. 5 Q. IsitFlightLevel's position that a
6 Q. And wouldn't you expect that a 6  second FBO at Norwood Memorial Airport would
7 letter to a federal agency would have facts that 7 cause it to go out of business?
8  had been at least investigated or verified in 8 A. Inpart, yes.
9 some fashion? 9 Q. So FlightLevel fears -- strike
10 MR. HARTZELL: Objection. 10 that.
11 A. 1 don't believe that Mr. Eichleay 11 FlightLevel does not wish to have a
12 jsasserting that there is a silent consortium 12 second FBO at the airport, correct?
13 at the airport, but merely suggesting that he 13 MR. HARTZELL: Objection.
14 doesn't know and that might be the case. That's 14 A. Correct.
15 how I read that. 15 Q. And that's because there's
16 Q. Okay. Now, how do you interpret 16 insufficient business at the airport in
17 the language, "...it or they have no need or 17 FlightLevel's estimation to support two FBOs; is
18 intention to operate a commercially 18  that correct?
19 self-sustaining FBO"? Could you help me 19 A.  Yes.
20 understand what that means? 20 Q. And the single FBO exception does
21 MR. HARTZELL: I'm sorry, what 21 not have anything to do with financial
22 page are you on? 22 viability, does it?
23 MR. FEE: The middle of Page 23 MR. HARTZELL: Objection.
24 15. It's all underlined, bold, capped. 24 A.  Yes, it does.
23
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1 Q. And how so? 1 athird-party expert, to evaluate and report
2 A. If it would be unreasonably costly 2 back to themon it.
3 for two FBOs to operate, then the airport 3 Q. Butas youssit here today, do you
4 sponsor has a safe harbor and can invoke that 4 have any general idea as to what unreasonable
5 statutory provision. 5 cost might accrue to the airport sponsor if BEH
6 Q. Unreasonably costly for whom? 6 were enfranchised as a second FBO?
7 A. That is up to the determination of 7 MR. HARTZELL: Objection.
8 the airport sponsor. 8 A. ldo.
o Q. Butyou're arguing that it would be o Q. Can you tell me what your belief
10 unreasonably costly for FlightLevel and, 10 is?
11 therefore, the single FBO exception should be 11 A. 1would like an opportunity --
12 invoked by the Norwood Airport Commission. Is 12 well, the answer is I'm not sure. Some of it
13 that a fair characterization of FlightLevel's 13 s, I believe, protected by work-product
14 position? 14 privilege. However, I'll do my best, Mike. In
15 MR. HARTZELL: Objection. 15 my experience, where there is insufficient
16 A. No. 16 business on an air field, it takes about a
17 Q. Well, when you say "unreasonably 17 decade for one company to put the other one out
18  costly," can you tell me how that statutory 18  of business or for both companies to learn that
19 language applies to FlightLevel's analysis of 19 it's time to merge. During that period of time,
20 the single FBO exception at Norwood? 20 there is a lot of unrest and that has a cost
21 MR. HARTZELL: Objection. 21 associated with it.
22 A. Unreasonably costly or burdensome 22 Q. Totheairport sponsor?
23 are criteria within the code that the airport 23 A. To the airport sponsor.
24 sponsor can consider in deciding whether to 24 Q. And what is the nature of that
326 328
1 enfranchise a second, third, fourth, or fifth 1 cost?
2 FBO at the airport. 2 A.  Property disputes, border disputes,
3 Q. And if the NAC were to enfranchise 3 harassment back and forth, special requests of
4 BEH as asecond FBO at Norwood, do you contend| 4 the airport sponsor to intervene.
5 that that would be unreasonably costly and, 5 Q. Everything that is happening now?
6 therefore, triggering the single FBO exception? 6 A. Many of the things you're seeing in
7 MR. HARTZELL.: Objection. 7 this case right now just continued for a decade.
8 A. The single FBO exception is not 8 Q. So many of the types of
9 something that is triggered. 9 administrative costs and expenses that the NAC
10 Q. Understood. | can rephrase that? 10 s experiencing as a result of the disputes
11 Is it FlightLevel's position that 11 between FlightLevel and BEH, you contend that
12 enfranchising BEH as a second FBO at Norwood 12 would continue and become an additional cost to
13 Airport would be unreasonably costly? 13 the sponsor if BEH were enfranchised as a second
14 MR. HARTZELL: Objection. 14 FBO,; is that fair to say?
15 A. ItisFlightLevel's position that 15 MR. HARTZELL: Objection.
16 the airport sponsor should consider the cost to 16 A. If any other entity were
17 the airport sponsor of the resulting effect and 17 enfranchised as an FBO, but in particular BEH
18  implications on the airport's revenue. 18  given BEH's propensity to be litigious and
19 Q. And what unreasonable cost would 19 intimidating.
20 accrue to the airport sponsor if BEH was 20 Q. You may know this better than I as
21 enfranchised as a second FBO? 21 anaviation lawyer. But aren't there FAA
22 MR. HARTZELL.: Objection. 22 regulations regarding the requirement that an
23 A. That's specifically why FlightLevel 23 airport sponsor provide opportunities to
24 was recommending that the airport sponsor retain 24 entities that want to engage in business at a
24
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1 federally-funded airport? 1 A. Itwas continued without a finding.
2 A. 1 think the answer to your question 2 MR. FEE: I'm going to mark
3 isyes, but I'm sure there was a question mark. 3 this as the next exhibit.
4 Q. I'msorry. Soyou are aware that 4 (Exhibit 294, Letter dated July 14, 2015,
5 there are federal statutes and regulations that 5 marked for identification)
6 encourage airports that are federally funded to 6 Q. (By Mr. Fee) Letter dated 7/14/15
7 provide business opportunities to individuals 7 to Michael DeLaria from the Norwood Police
8  that want to access the airport; is that fair to 8  Department advising Mr. DeLaria of a Show Cause
9  say? 9 Hearing. Have you ever seen this document
10 A.  Yes. 10 before?
11 Q. And in this instance, how do you 11 A.  Yes.
12 square that federal statutory authority and 12 Q. Do you know if Mr. Eichleay
13 regulatory authority that requires airports to 13 responded to that?
14 provide business opportunities to individuals 14 A. 1 don't have any present
15 and entities that want to exercise them when 15 recollection.
16 there's a monopoly present? 16 MR. FEE: I'm going to mark
17 MR. HARTZELL: Objection. 17 this as the next exhibit.
18 A. Square with what? 18 (Exhibit 295, E-mail dated July 20, 2015,
19 MR. FEE: Off the record. 19 marked for identification)
20 (Off-record conference) 20 Q. (By Mr. Fee) Exhibit 259 appears
21 MR. FEE: Back on the record. 21 to be an e-mail from Mr. Eichleay to Detective
22 Q. (By Mr. Fee) Back on this letter, 22 Stapleton dated July 20, 2015. Have you seen
23 Page 14, the top of the page, the title of the 23 this before?
24 paragraph is "Ongoing Abuses, Trespasses, and | 24 A.  Yes.
330 332
1 Criminality of Mr. Donovan and BEH. BEH 1 Q. Did you help Mr. Eichleay write
2 barricades FlightLevel's fuel farm." Do you see 2 this e-mail?
3 that? 3 A. | may have.
4 A.  Yes. 4 Q. Well, in the first paragraph on the
5 Q. Soyou are accusing -- or 5 page that's Bates marked 2219, Mr. Eichleay says
6  FlightLevel is accusing Mr. Donovan and BEH of 6 he's pleased that there's going to be a hearing
7 criminal conduct to the FAA; is that fair to 7 and he describes the conduct of Mr. Donovan and
8  say? 8  Mr. Silvaas, "...vandalism and HAZMAT spill
9 A. FlightLevel is advising the FAA of 9 incidents during the late night hours of
10 ahistory of conduct at the airport. 10 February 13, 2015 from which we are still
11 Q. That you describe as criminal, 11 recovering." Did I read that correctly?
12 correct? 12 A.  Yes.
13 MR. HARTZELL.: Objection. 13 Q. And what, in July of 2015, was
14 Q. (By Mr. Fee) Well, the word 14 FlightLevel recovering from?
15 “criminality" appears in the title, so I'm 15 A.  Well, FlightLevel is still
16 wondering what FlightLevel meant by that. 16 recovering from the aftermath of the actions of
17 A. | believe at the time there was a 17 Chris Donovan on those nights.
18  criminal investigation going on with respect to 18 Q. And how so?
19 the behavior that is discussed in this paragraph 19 A.  Well, for one thing, it's embroiled
20 you're referring to. 20 inavery costly civil litigation.
21 Q. What happened as a result of that 21 Q. HasFlightLevel paid any legal fees
22 criminal investigation, do you know? 22 in connection with this litigation?
23 A.  Yes. 23 A. FlightLevel has paid quite a lot of
24 Q. What happened? 24 money in connection with this litigation.
25
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1 Q. |thought you told me earlier that 1 and possibly the police incident report.
2 you were being defended by an insurance company? 2 Q. What testimony of Mike DeLaria?
3 A, ldid. 3 A. Could you be more specific?
4 Q. And your principal legal fee is 4 Q. Yousaidit. You said that you
5 being paid by the insurance company? 5 know that Officer Mazzola advised Mr. Donovan
6 A. Atwhat time? 6 and Mr. Silva not to interfere based on the
7 Q. At present. 7 testimony of Mr. DeLaria, so I'm asking you what
8 A. At present, yes, except for my 8  testimony are you referring to?
9 salary. 9 A. You asked me how I knew and I said
10 Q. Okay. And those are the legal 10 based on the testimony of Mr. DeLaria. 1'm not
11 feels that you're referring to when you say that 11 sure that testimony was given in a deposition.
12 FlightLevel is experiencing legal costs as a 12 1t might have been. But Mike DeLaria is chief
13 result of the actions of Mr. Donovan on February 13 operating officer of a company that I'm general
14 13? 14 counsel for and I did a significant
15 A. Inpart. 15 investigation into this case. There are many
16 Q. Okay. And anything else? 16 times that we have discussed this.
17 A.  Yes. 17 Q. Do you know if Officer Mazzola was
18 Q. What? 18  the officer on duty at the time that the
19 A. The legal fees associated with 19 barriers were erected?
20 Mr. lanuzzi's representation. 20 A. 1'would have to consult with the
21 Q. Anything else? 21 police report.
22 A.  Yes. 22 Q. Okay. Now, you attended the show
23 Q. What? 23 cause hearing?
24 A. The legal fees associated with my 24 A.  Which show cause hearing?
334 336
1 law firm's representation of FlightLevel during 1 Q. The show cause hearing referenced
2 the several months prior to being hired as 2 in Exhibit 294?
3 in-house counsel. 3 A. No, | did not.
4 Q. Okay. Anything else? 4 Q. Who did on behalf of FlightLevel?
5 A. Possibly. 5 A. Peter Eichleay.
6 Q. Now, on the second page -- 6 Q. Anybody else?
7 A.  Of which document? 7 A. Not that I know of.
8 Q. Exhibit 295. The second page of 8 Q. And so your knowledge of what
9 Exhibit 295, Mr. Eichleay says, in the last 9 happened at the show cause hearing is based 100
10 line, Mr. Donovan and Mr. Silva disregarded 10 percent on Peter Eichleay?
11 instructions they received directly from Norwood | 11 A. No.
12 PD's Officer Mazzola, not to interfere. Do you 12 Q. Whatis it based on?
13 see that? 13 A. It's based on discussions with
14 A.  Yes. 14 co-counsel and --
15 Q. Do you know what Officer Mazzola 15 Q. Co-counsel? Who?
16 told Mr. Donovan and Mr. Silva? 16 A.  Mr. lanuzzi.
17 A. | believe Mr. Mazzola told 17 Q. Okay.
18  Mr. Donovan, and possibly Mr. Silva as well, not | 18 A.  And the other sources that may have
19 tointerfere. 19 included information that Mr. lanuzzi, in using
20 Q. Andwhen did he say that? 20 whatever resources he has as a Massachusetts
21 A.  On the day that the barriers were 21 lawyer, to learn what the results of the show
22 erected. 22 cause hearing were.
23 Q. And how do you know that? 23 Q. Sojust so I understand, the show
24 A.  From the testimony of Mike DeLaria 24 cause hearing that was referenced in Exhibit 294
26
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1 took place at Dedham District Court. 1 advise me on those matters.
2 Mr. Eichleay attended. Did Mr. lanuzzi attend 2 Q. Would that be Mr. lanuzzi?
3 aswell? 3 A. And Mr. Hartzell and whomever else
4 A. Not that I recall. And 4 may be working for them.
5 Mr. Eichleay was present, but he was precluded 5 Q. I'mreally focusing on what you
6  from entering into the hearing room, as | 6 knew at the time of the show cause hearing that
7 understand. 7 took place in July of 2015, what your working
8 Q. Right. So you were not present at 8  knowledge was of the criminal process in
9 the hearing and Mr. Eichleay was not present at 9 Massachusetts?
10 the hearing; is that correct? 10 A. | had not practiced in
11 MR. HARTZELL: Objection. 11 Massachusetts. I'm not admitted to practice in
12 A. Mr. Eichleay was present at the 12 Massachusetts. | had a Massachusetts attorney
13 courthouse at the time of the hearing. Whenthe | 13  advising me and the extent of my working
14 hearing occurred, he was ushered out. And | 14 knowledge of the process came from local
15 will correct my prior statement -- or | will 15 counsel.
16 supplement my prior statement. Mr. Stapleton, || 16 Q. Okay. At some point the show cause
17 believe, was the victim's advocate assigned to 17 hearing concluded, correct?
18  the matter. And I believe there were 18 A. I'mnotsure it did.
19 correspondence and communications between him 19 MR. HARTZELL.: | don't want
20 and Peter Eichleay. And that information that 20 you to guess or speculate.
21 found its way to me likely also came from 21 Q. (By Mr. Fee) Okay. At some point
22 Detective Stapleton. 22 did you form an opinion as to what had resulted
23 Q. Soinformation you have is based on 23 from the show cause hearing?
24 what Mr. Eichleay, Mr. lanuzzi told you, and 24 MR. HARTZELL: Objection.
338 340
1 what Mr. Stapleton told you, is that fair to 1 A. 1 know what | was told by counsel.
2 say, regarding the show cause hearing? 2 Q. And what were you told?
3 A. Yes. And there may have been 3 MR. HARTZELL: Now we're
4 others, but | can't recall specifically. 4 wandering into discussions he had with
5 Q. Okay. And do you have any 5 outside counsel.
6 familiarity with the process of criminal 6 MR. FEE: He described him as
7 arraignment and charges being made in 7 co-counsel, so that's communications
8  Massachusetts? 8 between two lawyers working on the same
9 A.  Any familiarity is a very broad 9 thing. That's not an attorney-client.
10 question. 10 THE WITNESS: For the same
11 Q. Icanbreak it down. Have you ever 11 client.
12 handled a criminal case in Massachusetts? 12 MR. HARTZELL: How are you
13 A. No. 13 allowed to question him about that?
14 Q. Do you ever practice any form of 14 MR. FEE: If you want to
15 criminal law in any jurisdiction? 15 instruct him not to answer, just go ahead.
16 A.  Not currently. 16 | asked him the question.
17 Q. Do you have any working knowledge 17 MR. HARTZELL: | think that is
18  of how a defendant is charged with a crime and 18 privileged.
19 proceeds through the criminal process in 19 MR. FEE: Okay. Are you
20 Massachusetts? 20 instructing him not to answer?
21 A.  I'mnot sure what working knowledge 21 MR. HARTZELL: I'm going to
22 s, but let me help you. 22 let the witness answer that.
23 Q. Yes. 23 A.  I'mgoing to instruct myself not to
24 A. | rely on Massachusetts counsel to 24 answer. | think that that's privileged and it's
27
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1 gone too far. 1 the results of the show cause hearing?
2 Q. At some point did you communicate 2 A. It appears that | may have informed
3 with Brandon Moss regarding your understanding 3 him rather than the other way around.
4 of what occurred at the show cause hearing? 4 Q. But does that refresh your
5 A. Possibly, yes. I think so. 5 recollection as to whether or not that actually
6 Q. And why would you communicate with 6 happened?
7 Brandon Moss regarding what happened at the show 7 A. |l don't have any present
8  cause hearing? 8  recollection. | do know that -- | believe |
9 A. | was interested. 9 reached out to him to ask him if there was
10 Q. You were interested or he was 10 anything he knew and that when I did know I
11 interested? 11 probably reported back to him.
12 A. | was interested in what happened 12 Q. Anddid you regularly text with
13 at the show cause hearing. 13 Mr. Moss during this time period?
14 Q.  And my question was, why did you 14 A. No.
15 communicate that to Mr. Moss? 15 Q. But you did at this time?
16 A. ldidn't communicate that to 16 MR. HARTZELL: Objection.
17 Mr. Moss. | communicated with Mr. Moss probably | 17 A. I'msorry, | don't see a text
18  asking him what happened. 18 anywhere here.
19 Q. Why would Mr. Moss know what 19 MR. FEE: I'm going to mark
20 happened at the show cause hearing? 20 this as the next exhibit.
21 A. He's town counsel. 21 (Exhibit 297, E-mail dated August 21,
22 Q. What did this have to do with the 22 2015, marked for identification)
23 Town of Norwood, the show cause hearing? It's a 23 Q. (By Mr. Fee) 297 is an e-mail from
24 private property dispute. 24 Brandon Moss to Mark Ryan dated August 21, 2015.
342 344
1 MR. HARTZELL: Objection. 1 Moss says, "It means there is no conviction. It
2 A.  Propylene glycol was spilled on 2 may mean in these circumstances that the
3 town property. 3 criminal complaint will not issue as long as
4 Q. Do you know that the Town of 4 Christopher Donovan/Robert Silva do not violate
5 Norwood attended the show cause hearing? 5 any criminal laws for the three months. |
6 A. I don't know that. 6 caution this is all second hand - based on what
7 MR. FEE: Okay. I'm going to 7 FlightLevel's attorney texted me; criminal case
8 mark this as the next exhibit. 8 information is not publicly available." Did I
9 (Exhibit 296, E-mail dated August 21, 9 read that correctly?
10 2015, marked for identification) 10 A. Youdid.
11 Q. (By Mr. Fee) Exhibit 296 is an 11 Q. Does that refresh your recollection
12 g-mail from Mark Ryan to Brandon Moss dated 12 asto whether or not you regularly texted with
13 August 21, 2015. And drop down to the middle of | 13  Brandon Moss during this time frame?
14 the page, it appears to be an e-mail from 14 MR. HARTZELL: Objection.
15 Mr. Moss to Mr. Ryan. And he says, "FY1 | 15 A. No.
16 Jearned from Nick Burlingham that the criminal 16 Q. Do you have any recollection of
17 complaint hearing was continued without a 17 texting with Attorney Moss at any time?
18  finding for three months. Peter Eichleay was 18 A.  Yes.
19 not allowed to be in the courtroom during the 19 Q. Was it about this matter or other
20 Clerk-Magistrate hearing." Did I read that 20 matters?
21 correctly? 21 A. ldon'trecall.
22 A.  Yes, you did. 22 Q. Approximately how many times have
23 Q. Does that refresh your recollection 23 you texted with Brandon Moss?
24 asto whether you informed Mr. Moss regarding 24 A. ldon't know.
28
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1 Q. Isit more than ten? 1 in some fashion the rights over Lot B that you
2 A. My standard practice was to call 2 just mentioned?
3 him on his phone at his office. And that was my 3 A. It appears to be, although |
4 standard practice. | may have texted him at 4 believe there's a -- a better way to address it
5 times. That's the modern way of communicating. 5> would be to go to Certificate of Title, 83911,
6 It's not my favorite one, but it may have 6 filed with the Land Registration Office in
7 happened. 7 Norfolk County for the licensor's agent entitled
8 Q. It's not my favorite one either. 8 toLotH.
9 Butcan | ask you why you would deviate from 9 Q. lagree. I'masking you though if
10 your standard practice of communicating with him| 10 this document describes the rights over Lot B
11 by calling him at his office and texting him 11 that you just spoke of?
12 this particular context? 12 A. |believe so.
13 A.  No, I can't. He also might be 13 Q. Okay. And so from the edge of the
14 mistaken. 14 hangar building on Lot G for a length of seventy
15 Q.  Well, we're going to find out. 15 feet FlightLevel has license rights to pass and
16 Now, does FlightLevel have any rights on the 16 repass over Lot B; is that accurate?
17 west ramp? 17 A. 1think the document speaks for
18 A. You would have to define the west 18  jtself, Mike, but I can tell you that my
19 ramp. 19 understanding is that the FlightLevel building
20 Q. LotB. 20 on Lot G is set back from the property line by
21 A.  Yes. 21 several feet. | think it's five feet --
22 Q. What rights does FlightLevel have 22 Q. Okay.
23 onLotB? 23 A. --sothat whatever Lot B and H
24 A. FlightLevel, as beneficiary of EAC 24 licensed area arises as a result of this
346 348
1 Realty Trust, Il, has -- | believe it's a 1 document starts at the property line, not at the
2 thirty-foot access easement, if you will, on the 2 building. That's my understanding.
3 westerly portion of Lot B. 3 Q. Atsome point was this license
4 Q. For what purpose? 4 agreement amended to an easement, a formal
5 A. That s for the purpose of inter 5 easement?
6 alia, the occupants of the FlightLevel/EAC 6 A. lcan'trecall.
7 Realty Trust, 11, building being able to access 7 MR. FEE: I'm going to mark
8 their hangar base and also for FlightLevel's 8 this as the next exhibit.
9 operations in servicing its fuel farm. 9 (Exhibit 299, Airport Commission Meeting,
10 Q. Fuel trucks come and go over that 10 Regular Business Meeting, February 15,
11 access easement; is that fair to say? 11 2017, marked for identification)
12 A.  Fuel trucks come and go over that 12 Q. (By Mr. Fee) Exhibit 299 are the
13 easement, yes. 13 airport meeting minutes for February 15, 2017.
14 MR. FEE: Okay. I'm going to 14 And on page 2, down at the bottom under old
15 mark this as the next exhibit. 15 business, second item, "On a motion by
16 (Exhibit 298, License Agreement, marked 16 Mr. Sheehan and seconded by Mr. Odstrchel, the
17 for identification) 17 commission voted 4/0 to have Attorney Moss and
18 Q. (By Mr. Fee) I'm showing you a 18  Mr. Maguire work with FlightLevel to create an
19 document that has been marked as Exhibit 298. 19 easement for Lot H." Do you see that?
20 |t appears to be a License Agreement dated 20 A.  Yes.
21 January 1996 between Eastern Air Center and 21 Q. Does that refer to this -- is that
22 others. Have you seen this before? 22 related in any way to the rights that are
23 A.  Yes. 23 memorialized in the License Agreement that was
24 Q. Isthis the document that describes 24 marked as Exhibit 298?
29
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1 A.  Yes. 1 Q. Okay. But other than the letter
2 Q. Can you describe to me how? 2 and the updated commercial permit, you didn't
3 A. Turning to Exhibit 298 and in 3 submit anything else in writing to the NAC
4 particular to the last page, which is Bates 4 regarding Mr. Radlo and ARR Aviation Entity's
5 stamped 347, you will note that the Lot B and H 5 acquisition of an ownership interest in
6 licensed area -- 6 FlightLevel; is that correct?
7 Q. Isthat what you referring to? 7 A. Between my last deposition and now?
8 A. --does not extend all the way onto 8 Q. Atanytime.
9 Lot H. And since FlightLevel and its o A. ldon't really recall what | might
10 predecessors in interest have been utilizing 10 have told them or presented.
11 that area just east of the box that you just 11 Q. No. I'masking if you provided to
12 highlighted -- that is on Lot H -- in connection 12 them in writing anything other than the letter
13 with its provisioning of the fuel system and in 13 and the revised commercial permit application
14 response to FlightLevel's presentation to the 14 that you just described?
15 commission of the routing of trucks provisioning| 15 A. ldon'trecall.
16 the fuel farm, it was recommended that the Lot B| 16 Q. You were at the airport meeting,
17 and H licensed area be extended on to Lot H so 17 yes, the NAC meeting yesterday?
18  that the entire seventy feet depicted in that 18 A.  Yes.
19 area could be used for FlightLevel's transport 19 Q. And there was discussion regarding
20 trucks in provisioning its fuel farm. 20 Mr. Radlo having to provide additional
21 Q. And was that easement ever 21 information of a financial nature; is that
22 completed? 22 correct?
23 A. No. 23 A. No.
24 Q. Isitstill being prepared or 24 Q. What did the NAC direct FlightLevel
350 352
1 negotiated? 1 or Radlo or the ARR entities to provide to them?
2 A. ltison the list of things to do. 2 A. The NAC directed FlightLevel
3 Q. Speaking of being on the list of 3 Norwood to provide it with updated financials.
4 things to do, have you provided the NAC withany | 4 Q. For FlightLevel Norwood?
5 information regarding Alan Radlo or ARR 5 A.  Yes.
6 Aviation, or ARR Awviation, I, LLC and their 6 Q. And has the NAC requested that
7 ownership interest in FlightLevel? 7 FlightLevel Norwood provide any information
8 A.  Yes. 8  regarding the Radlo or ARR entities?
9 Q. And what have you provided? 9 MR. HARTZELL: Objection.
10 A. | provided a letter and an amended 10 A. Notthat I recall.
11 application for commercial permit. 11 MR. HARTZELL: Could we take a
12 Q. When did you provide those 12 break?
13 materials? 13 MR. FEE: Sure. Off the
14 A.  Shortly after you brought it to my 14 record.
15 attention in my earlier deposition that there 15 (A recess was taken)
16 had been an oversight. 16 MR. FEE: Back on the record.
17 Q. Anything else that you provided to 17 Q. (ByMr. Fee) Atyesterday's NAC
18  the NAC -- 18  meeting, did the NAC direct FlightLevel to
19 MR. HARTZELL: Objection. 19 provide financial information to a third party
20 Q. (By Mr. Fee) -- regarding Mr. 20 toevaluate?
21 Radlo and ARR's ownership interest in 21 A. No.
22 FlightLevel? 22 Q. Diditdirect Mr. Radlo or any of
23 A. | provided them with an opportunity 23 the ARR entities to provide financial
24 to call if they had any questions or concerns. 24 jnformation or other information to a third
30
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1 party to evaluate? 1 strike that.
2 A. No. 2 As part of that purpose, did the
3 Q. Did Mr. Radlo or the ARR entities 3 NAC require the provision of any information
4 provide the NAC with the name of a CPAwhowould 4  from either Radlo or any of the ARR entities?
5 evaluate financial information on behalf of the S A.  No.
6 NAC? 6 Q. Andwhen | say ARR entities, you
7 A. Could you read that back, please? 7 know I'm talking about ARR Aviation, ARR
8 (Question read by reporter) 8  Aviation I, and ARR Aviation, I, LLC?
9 A. No. 9 A. lunderstand you're talking about
10 Q. Didthe NAC or FlightLevel or Radlo 10 Mr. Radlo's aviation companies.
11 discuss a third-party CPA at yesterday's NAC 11 Q. Dol needto--
12 meeting? 12 A. No.
13 A.  Yes. 13 Q. Okay. I may not have said them
14 Q. What was the name of that CPA? 14 absolutely correctly, but | can ask you. What
15 A. Epstein Drooks. 15 are Mr. Radlo's ARR Aviation entities?
16 Q. What was the purpose of the NAC's 16 A. ARR Aviation, LLC and ARR Aviation,
17 discussion with Radlo or FlightLevel regarding 17 I, LLC.
18  Epstein Brooks [sic]? 18 Q. And Aviation, LLC and ARR Aviation,
19 A.  Epstein Drooks, D-R-O-O-K-S, was 19 I, LLC own 100 percent of FlightLevel Norwood
20 suggested by Peter Eichleay as a prospective 20 Awviation, LLC, correct?
21 third-party evaluator. However, Epstein Drooks 21 A. Correct.
22 s FlightLevel's accountant and cannot serve in 22 Q. And Burlingham 40 is the most
23 that capacity. So there was some discussion 23 recent Secretary of State's annual report filing
24 about it and after the meeting | advised -- 24 for FlightLevel Norwood. Do you see that?
354 356
1 MR. HARTZELL: Not your 1 MR. HARTZELL: | would request
2 advice. Your advice to somebody is 2 the witness to carefully read the
3 privileged. 3 document. This was previously marked?
4 A. -- Mr. Maguire accordingly. 4 MR. FEE: Yes, Exhibit 40.
5 MR. HARTZELL: Okay, sorry. | 5 A.  For FlightLevel Norwood, LLC, yes.
6 was jumping the gun. 6 Q. Aswe sit here today, is every
7 Q. (By Mr. Fee) What information was 7 piece of information that appears on that
8  Epstein Drooks to evaluate? 8  document true and accurate?
9 A.  The firm, Epstein Drooks, can't 9 A. | believe | testified to this
10 evaluate the purpose -- can't fulfill the 10 already on day one, but to make this easier, no.
11 purpose that the Norwood Airport Commission 11 Q. And can you tell me what is not
12 sought to be fulfilled. 12 accurate as of today?
13 Q. What was the purpose that the 13 A.  Warren Michael DeLaria is not a
14 Norwood Airport Commission sought to be 14 manager in the organizational sense as the
15 fulfilled? 15 Commonwealth of Massachusetts Secretary of
16 MR. HARTZELL: Objection. 16 State's office would want reported.
17 A.  The Norwood Airport Commission 17 Q. And is Mr. Eichleay a manager or
18  required updated financial information from 18 member of FlightLevel Norwood, LLC?
19 FlightLevel in connection with FlightLevel's 19 A. Peter Eichleay is the manager of
20 application -- amended application for 20 FlightLevel Norwood, LLC.
21 commercial permit as a condition of granting it, 21 Q. Inthe formal legal sense he's the
22 | believe. 22 manager as that term is defined by General Laws,
23 Q. Okay, excellent. And so was any of 23 Chapter 156; is that fair to say?
24 the financial information to be provided -- 24 MR. HARTZELL: Objection.
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1 A.  Well, given that I'm not admitted 1 requested.
2 to practice in Massachusetts, | would defer on 2 Q. Did he provide you with documents?
3 the chapter to my attorney. However, | think to 3 A. He provided me -- or FlightLevel
4 make this easy, yes. 4 with engineering drawings.
S Q. Thank you. S Q. Anddid you have any reason to
6 MR. FEE: Okay. I'm going to 6 believe that it was a complete set of
7 mark this as the next exhibit. 7 engineering drawings?
8 (Exhibit 300, E-mail dated December 7, 8 A.  Yes.
o 2017, marked for identification) o Q. And what was the basis for that
10 Q. (By Mr. Fee) 300 is an e-mail from 10 belief?
11 you to Mr. Maguire with an attached letter and 11 A. It appeared to only be engineering
12 several Court Orders in the current litigation, 12 drawings related to the fuel farm and siting of
13 and it appears to be a public records request. 13 the building on Lot F.
14 Do you see this? 14 Q. And what else are you seeking?
15 A. Yes. 15 A. You asked me if Mr. Maguire
16 Q. Did you submit this? 16 provided us with all of the documents we
17 A.  Yes. 17 requested. We requested all of the engineering
18 Q. And the purpose of this public 18  documents. He provided us with whatever he
19 records request was to acquire all plans 19 provided us with, which was not all of the
20 regarding Lot F that was in the possession of 20 engineering documents.
21 the NAC; is that fair to say? 21 Q. How do you know it wasn't all of
22 A. Copies of any and all stamped 22 the engineering documents?
23 engineering plans prepared by and/or for Boston | 23 A.  Well, engineering documents are --
24 Executive Helicopters, LLC, BEH, in connection| 24  usually include building structure and fire
358 360
1 with the construction of BEH's hangar and fuel 1 suppression system and steel girders, roofing,
2 system on Lot F, which are on file with the 2 insulation, electric, plumbing, many things.
3 Norwood Airport Commission. 3 MR. FEE: I'm going to mark
4 MR. FEE: Okay. I'm going to 4 this as the next exhibit.
5 mark this as the next exhibit. 5 (Exhibit 302, E-mail dated December 15,
6 (Exhibit 301, Letter dated December 15, 6 2017, marked for identification)
7 2017, marked for identification) 7 Q. (ByMr. Fee) And Mr. Maguire
8 Q. (By Mr. Fee) What was the purpose 8  didn't charge you anything for those documents,
9 of that request? Why were you seeking that 9  right?
10 information? 10 A. | don't know one way or the other.
11 A.  We were seeking that information 11 Q. And you responded on December 15
12 because Norfolk Superior Court denied a request 12 saying, "Received. Thanks, Russ. Have a nice
13 for inspection and measuring on grounds that 13 weekend." Right?
14 BEH's stamped engineering plans were on file 14 A.  Yes.
15 with the Norwood Airport Commission. 15 Q. Okay. And did you -- have you
16 Q. Okay. And in Exhibit 301, 16 followed up with the subsequent public records
17 Mr. Maguire responded eight days later, correct? 17 request to Mr. Maguire regarding the documents
18 A. Eight days later than what? 18  you believe are missing from production?
19 Q. Than the request. 19 A.  I'mnot sure that | believe they
20 A.  Yes. 20 are missing from the production. | think that
21 Q. And he provided you with all the 21 Mr. Maguire sent us the documents that he
22 documents you requested, correct? 22 thought were relevant to our request. There may
23 A. I have no idea of knowing whether 23 have been others. No, we have not requested any
24 he provided me with all of the documents 24 further production of documents --
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1 Q. Okay. 1 Q. And he goes on to say, at the end
2 A. --inconnection with that request. 2 of the paragraph, "What was glaringly different
3 Q. Thiswas marked as Exhibit 209 from 3 about it, however, was that it didn't leave room
4 Peter Eichleay's deposition. | have a couple 4 for fueling of any kind, and as presented, the
5 questions for you. 5 BEH design would literally render the fueling of
6 Did you have any role in producing 6  Aircraft on its own Lot F leasehold illegal."
7 this document, Exhibit 209? 7 Do you see that?
8 A.  Yes. 8 A.  Yes.
9 Q. Didyou draftit? 9 Q. Isitnecessary for an FBO to fuel
10 A. Yes, in connection with Attorney 10 aircraft on its own leasehold?
11 lanuzzi and Mr. Eichleay and, perhaps, others. 11 MR. HARTZELL: Objection.
12 Q. So Paragraph 8 -- first of all, let 12 A. No.
13 me ask you a question about self-fueling. 13 Q. And so FlightLevel leases all kinds
14 At some point did you come to the 14 of space at the airport, correct?
15 understanding that BEH was installing a fuel 15 MR. HARTZELL: Objection.
16 system for the purpose of self-fueling? 16 A. It has alot of leaseholds, yes.
17 A. 1did not know what Boston 17 Q. And in connection with BEH's FBO
18  Executive Helicopters was doing. 18  request, it could seek to lease property at the
19 Q. At some point did you come to the 19 airport, correct?
20 realization that -- or did FlightLevel come to 20 MR. HARTZELL: Objection.
21 the realization that BEH was installing a 21 A. I'msorry. In connection with its
22 fueling system for the purpose of becoming an 22 FBO request?
23 FBO? 23 Q. Correct.
24 A.  Yes. 24 A. It's commercial permit application?
362 364
1 Q. When was that? 1 Q. Inconnection with its FBO request.
2 A.  When it filed a commercial permit 2 MR. HARTZELL: Objection.
3 application to become an FBO. 3 A. I'mnot sure what that means. In
4 Q. Did you have any knowledge prior to 4 connection with its -- prospective FBO
5 the filing of its commercial permit application 5 operation?
6  that BEH wished to become an FBO? 6 Q. Correct.
7 A.  Yes. 7 A. Yes. Itcould go to the airport
8 Q. And when was that? 8  sponsor and lease whatever land the airport
9 A. I can'trecall the date 9 sponsor and it wanted to contract for.
10 specifically, but it was in connection with 10 Q. Soit's not necessary that an FBO
11 Chris Donovan's representation that -- if 11 be able to fuel aircraft on its own fuel farm
12 FlightLevel didn't sell to Boston Executive 12 |ot, correct?
13 Helicopters, that Boston Executive Helicopters 13 A. Correct.
14 would simply start its own FBO. 14 Q. Paragraph 9, Mr. Eichleay says,
15 Q. Right. And that was sometime in 15 "Mr. Donovan intentionally designed BEH's
16 2013; is that right? 16 facility on Lot F in such a way as to render the
17 A. 1 don't know. 17 fueling system unusable to pressure FlightLevel
18 Q. I think we talked about it at the 18 into surrendering access to Lot G, and to lever
19 Jast deposition. So in Paragraph 8, you talk 19 the NAC into granting BEH additional land at the
20 about -- or Peter talks about the Lot F hangar 20 airport." Did I read that correctly?
21 facility and he describes the fact that BEH 21 A.  Yes.
22 opted to design a facility that would occupy 22 Q. Do you know what basis or facts or
23 nearly its entire leasehold. Do you see that? 23 information FlightLevel has to support that
24 A Yes. 24 statement?
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1 A. I have information that may lead to 1 A. No.
2 the conclusion that Mr. Eichleay made here. 2 Q. And so you object only to the
3 Q. What is that information? 3 extent that his FBO operations might take place
4 A.  Mr. Donovan was warned repeatedly 4 on Lot G, correct --
5 that the design that had been proposed to the S MR. HARTZELL: Objection.
6  NAC would not leave enough land to conduct thg ~ © Q. (By Mr. Fee) -- other than your
7 fueling operation that it was suggesting was 7 single FBO exception argument?
8  going to happen. Mr. Donovan adamantly,andal 8 MR. HARTZELL: Objection.
9 times belligerently, objected, insisting that he 9 Q. (By Mr. Fee) Do you understand the
10 had the right to fuel on Lot G and implying that | 10  question or do you need me to restate it?
11 he would -- there would come a time that he 11 A. 1 understand the question, but the
12 would demonstrate that to the Norwood Airport | 12 only way to answer it is to direct you, first of
13 Commission. 13 all, to the language in the Amended Complaint.
14 Q. You just said a lot, so let's just 14 And once you've gone through all of those as
15 break it down a little bit. 15 responsive positions of FlightLevel, then please
16 What information do you have that 16 ask your question again.
17 Mr. Donovan intentionally, intentionally, 17 Q. Well, I've read the Complaint. I'm
18  designed the BEH facility on Lot F so as to 18  trying to understand FlightLevel's objection to
19 render the fueling system unusable? 19 BEH's FBO if BEH pledged not to fuel on Lot G?
20 MR. HARTZELL: Objection. 20 MR. HARTZELL: Objection.
21 Q. (By Mr. Fee) What insight do you 21 A.  Well, I answered that in my first
22 have into Mr. Donovan's intentions? 22 round of deposition testimony, and it is that
23 A. Firstof all, it says at the 23 FlightLevel's engineering indicates that it
24 beginning of the Paragraph 9, "On information 24 can't be done.
366 368
1 and belief." 1 Q. And I'msorry if we discussed this
2 Q. Iseethat. 2 before, but could you just remind me what
3 A. And to that extent, the assertions 3 FlightLevel's engineering says about how it
4 that are made in that paragraph are qualified by 4 can't be done?
5 abelief rather than hard factual evidence. 5 A.  With the NFPA 407 restrictions,
6 Q. Iwant to know what the basis for 6  setbacks from the building, and the object --
7 that belief is. 7 fifty-seven-and-a-half-foot object-free area
8 A.  Well, the basis for that belief is 8  setback from the center line of the Gate 3
9 in, among other things, a mission-creep agenda 9 taxilane, it is going to be impossible for BEH
10 that Chris Donovan pursued in the erection of 10 to provision its fuel farm and remove fuel from
11 his building and in the ultimate desire to 11 it without going on Lot G.
12 become a full-service FBO. 12 Q. Okay. Soyou believe that BEH
13 Q. What does "mission-creep agenda” 13 cannot deliver fuel to the fuel farm or remove
14 mean? 14 fuel from the fuel farm using its mobile fuelers
15 A. It means taking an inch now with 15 without violating NFPA 407?
16 the intention of taking a mile later. 16 A. No.
17 Q. You just said a minute ago that 17 Q. Okay. You believe that -- well, |
18 it's not required that an FBO fuel on its own 18  guess | don't understand what you said. How is
19 o, right? 19 it that BEH would be required to utilize Lot G
20 A. That's correct. 20 to provision its fuel farm?
21 Q. Andso Mr. Donovan's decision to 21 MR. HARTZELL: Objection.
22 puild a hangar that takes up the whole Lot F 22 A.  We've been through this before, but
23 does not necessarily preclude him from operating | 23  BEH's fuel transport trucks can't park in the
24 asan FBO, does it? 24 Gate 3 taxilane.
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1 Q. Can stop you there? 1 A.  Yes.
2 A.  Well, if you ask me a question, 2 Q. Do you recall when the NAC
3 don't you want me to answer it? 3 commissioners questioned Mr. Donovan about the
4 Q. Iwant to just understand what the 4 size of his building?
5 basis for that first statement is. Why can't S A. 1believe -- | don't have any --
6  BEH park its fuel trucks in the Gate 3 taxilane? 6  strike that.
7 What's the basis for that? 7 I have no personal knowledge of them
8 A. FAAregulations. 8  questioning BEH on the size of this building.
o Q. Which ones? 9 Q. Do you have any knowledge of them
10 A. The TOFA regulations. 10 warning him that the building was too big?
11 Q. Soyou thinkits 11 A. | have knowledge of them
12 fifty-seven-and-a-half feet from the center line 12 jnstructing him on the setbacks and him
13 of Taxiway 3 prevents the truck from -- BEH's 13 insisting that they would not be a problem.
14 mobile fueler trucks from accessing the fuel 14 Q. And when was that?
15 farm. Isthat your belief? 15 A. At public meetings of the Norwood
16 A. That's my belief. And until BEH 16 Airport Commission.
17 demonstrates that it's not, that will continue 17 Q. Do you recall what year?
18  to be my belief. 18 A. | believe I do.
19 Q. Anything else? I'm sorry | 19 Q. Please tell me.
20 interrupted you. | interrupted you as you were 20 A.  2013/2014.
21 giving your answer. 21 Q. Okay. And were those why warnings
22 MR. HARTZELL: Objection. 22 memorialized in any of the NAC meeting minutes,
23 A. Anything else as to what? 23 to your knowledge?
24 Q. I apologize for interrupting you, 24 MR. HARTZELL: Objection.
370 372
1 but you were starting to talk about why BEH 1 A. You would have to check the
2 couldn't utilize its fuel farm without going on 2 minutes.
3 Lot G. And you started to talk about OFA and | 3 Q. Do you regularly review the minutes
4 stopped you and interrupted you and asked you to 4 of NAC meetings?
5 explain why the fuel trucks couldn't park on 5 A. No.
6  Taxiway 3. Now | understand, and then you were 6 Q. Now, | apologize. There's two
7 going to continue. Would you like to continue 7 Paragraph 12s here. And the page that we're on
8  orshould I ask you another question? 8  hasa 12 and the next page has another 12. |
9 A.  I'm happy to continue. 9 just want to direct your attention to the second
10 Q. Please. 10 12
11 A. Had BEH built its hangar fifteen 11 A.  Understood.
12 feet back from the northern border of Lot F, it 12 MR. HARTZELL: FlightLevel is
13 would be able to have plenty of room, but it 13 a second 11, too.
14 chose not to over repeated warnings and 14 Q. (By Mr. Fee) The first sentence of
15 cautionary statements by the NAC and others. 15 12 says, "On information and belief Mr. Donovan
16 Q. Iwant to talk about these 16 ultimately submitted a document in response to
17 cautionary statements. You say in your 17 the NAC'S request for a fueling plan..." Do you
18  testimony, and also Mr. Eichleay says in 18  see that?
19 Paragraph 10 of Exhibit 209, that Mr. Donovan 19 A.  Yes.
20 was questioned repeatedly by NAC Commissioners| 20 Q. Have you seen that document?
21 on the wisdom of this, referring to the size of 21 A. | believe so.
22 the building, and he adamantly insisted the site 22 Q. Do you know what it is, what it
23 design would not be a problem. Do you see that 23 looks like?
24 in Paragraph 10? 24 A.  Yes.
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1 Q. And can you describe it? 1 and adamantly insisted that he would be able to
2 A.  Not with great detail. 2 conduct his fueling operations.
3 Q. Isitthe schematic that shows the 3 Q. Okay. And what was hostile about
4 airplane on Lot G? 4 that? Was he disagreeing with Mr. Wynne?
> MR. HARTZELL: Objection. S A. He was adamantly objecting to the
6 A. It's one of the schematics that 6 notion that he couldn't operate where he wanted
7 show the aircraft and the fueling box in Lot G. 7 to operate.
8 Q. And so Mr. Eichleay goes on to say, 8 Q. And that was hostile to you?
9 "._but the document failed to address the o A. 1'would describe that as the
10 central question, which was how Mr. Donovanand| 10  hostile reaction, yes.
11 BEH intended to provision BEH's fuel farm and/or| 11 Q. Okay. On Paragraph 34,
12 conduct aircraft fuelings without violating 12 Mr. Eichleay underlines the first sentence where
13 regulatory setbacks or the property rights of 13 it says, "New appointees Oulton Hues, Jr. and
14 EAC and FlightLevel." Did I read that 14 Paul Shaughnessy, in addition to being close
15 correctly? 15 friends with Mr. Donovan, are actually tenants
16 A Yes. 16  of BEH in its Lot F hangar." Do you see that?
17 Q. And I think we covered this. 17 A. ldo.
18 A. |thinkso. 18 Q. What information do you have or
19 Q. lwantto make sure. Is there any 19 does FlightLevel have that Oulton Hues and Paul
20 other information that you have that you want to 20 Shaughnessy are tenants of BEH in the Lot F
21 share regarding FlightLevel's position regarding 21 hangar?
22 Donovan's inability to provision its fuel farm 22 MR. HARTZELL: Objection.
23 or conduct aircraft fueling without violating 23 A.  Well, first of all, to put this in
24 regulatory setbacks? 24 perspective of the date in which it was written,
374 376
1 MR. HARTZELL: Objection. 1 that FlightLevel had likely the observations of
2 A. At one point Mr. Donovan wrote to 2 jts employees to support this.
3 Mr. Eichleay requesting permission to use the 3 Q. Butitdidn't have any knowledge of
4 area between the buildings on Lot F and Lot G 4 any written or oral agreements between BEH and
5 for a number of purposes, including fueling. 5 Qulton Hues or Paul Shaughnessy, did it?
6 Q. Right. And that permission was 6 A. 1 don't know the answer to that.
7 denied, correct? 7 Q. Okay. So if Oulton Hues and Paul
8 A.  That permission was not granted. 8  Shaughnessy were tenants of BEH, is there
9 Q. Okay. Paragraph 28, Mr. Eichleay 9 something nefarious about that in FlightLevel's
10 says, "By April of 2014, Mr. Donovan had grown | 10 mind?
11 increasingly hostile when confronted by the NAC | 11 MR. HARTZELL: Objection.
12 and others concerning the glaring flaws in his 12 A. Only to the extent that they were
13 hangar and fuel system layout." Do you see 13 now given a vote on the Norwood Airport
14 that? 14 Commission connection with a lease that -- that
15 A.  Yes. 15 would effect a lease that they were a tenant of.
16 Q. Could you describe any particular 16 Q. Soisityour position that a
17 instances where Mr. Donovan became hostile with| 17 tenant would, therefore, be obligated to the
18  the members of the NAC? 18  will of a landlord? s that the theory?
19 A.  Yes. 19 MR. HARTZELL: Objection.
20 Q. Could you tell me when? 20 A. My belief is that somebody
21 A.  Ata public meeting in which 21 presiding over the airport administration in a
22 Commissioner Wynne, | believe at the time 22 regulatory capacity should not also be a tenant
23 Chairman Wynne, called Mr. Donovan outonthe | 23  under a regime created by that landlord.
24 setback issues. And Mr. Donovan became upset 24 Q. IsFlightLevel the landlord for the
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1 Airport Commissioner's office? 1 uttered those words?
2 A, Yes. 2 A, Yes.
3 Q. And is FlightLevel the landlord for 3 Q. And you believe -- or do you
4 the airport manager's office? 4 believe that he actually said to the NAC that he
5 A.  Yes. 5 was plowing snow on advice of counsel?
6 Q. And is FlightLevel the landlord for 6 A.  Yes.
7 the space in which the NAC meets? 7 Q. Anddid he expound at all on that?
8 A. I think you already described that, 8 A.  What do you mean by "expound"?
9  but yes. 9 Q. Well, did anyone ask him, what do
10 Q. Okay. 10 you mean you're plowing snow on advice of
11 A. But it does not cast a vote on the 11 counsel?
12 Norwood Airport Commission. 12 A. ldon'trecall.
13 Q. Okay. Paragraph 42, back to that 13 Q. You recall Mr. Sheehan's
14 wall of snow and ice, Mr. Eichleay alleges that, 14 deposition --
15 again, Mr. -- BEH's actions rendered it 15 A. Yes.
16 impossible for FlightLevel to receive fuel 16 Q. --inthis case?
17 deliveries at the airport, but also that it is 17 A. Yes.
18  "jeopardizing the airport's fuel supply." Do 18 Q. You were present, right?
19 you see that? 19 A, Yes.
20 A. ldo. 20 Q. And Mr. Sheehan talked about a
21 Q. And is there any information or 21 meeting he attended with Mr. Radlo at the DPW
22 facts to support that the airport's fuel supply 22 puilding?
23 was in any way compromised by the actions of BEH 23 A.  Yes.
24 or Mr. Donovan? 24 Q. Recently?
378 380
1 A.  Yes. 1 A. Define recently.
2 Q. What is that information? 2 Q.  Within the last six months.
3 A. Ifthe single fuel farm on the 3 A.  Yes.
4 airport can't be accessed, the airport's fuel 4 Q. And were you present?
5 supply is jeopardized. 5 A. I was present at one of two
6 Q. And Mr. Eichleay goes on to say 6 meetings, that | know of.
7 that it forces FlightLevel to retain a 7 Q. Why don't you take me through these
8  third-party contractor to remove the snow and 8  meetings? Did both of these meetings take place
9 ice, right? 9  atthe DPW?
10 A. Thatis what it says. 10 A. The one that | attended did.
11 Q. That was P.J. Hayes? 11 Q. Tell me who was present.
12 A. 1 don't have personal knowledge of 12 A. I'mnot sure now, as | think about
13 that, but | understand from the other people 13 ittoday. My current recollection is that | was
14 that have testified in this case that that was, 14 only at one meeting. If there were two
15 indeed, P.J. Hayes. 15 meetings, | was at one. If there were three
16 Q. Okay now, in 44, were you present 16 meetings, | may have been at two. They're sort
17 at this February 11, 2015 NAC meeting? 17 of blurring together right now. I think there
18 A.  Yes. 18  were two meetings.
19 Q. Okay. And I've heard this 19 Q. And these were meetings at which
20 testified to a couple times, that Mr. Donovan 20 Mr. Radlo was present?
21 allegedly said that he plowed snow onto LotHon | 21 A. Representing FlightLevel Norwood at
22 the advice of counsel. Do you see that? 22 the meeting | was present at were Mr. Radlo,
23 A.  Yes. 23 Mr. Eichleay, and myself.
24 Q. Were you present when Mr. Donovan 24 Q. And who was present from the NAC?
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1 A. Present from the NAC were Chairman 1 runway.

2 Ryan and Vice Chairman Sheehan. 2 Q. Do you recall who was present at

3 Q. Anyone else? 3 this meeting?

4 A. Not that were invited to attend the 4 A.  I'mstruggling with whether | was

5 meeting, but there was some -- | don't know, an 5 ornot. | know that this case was taking a

6 IT person or an audio-visual person that helped 6  great deal of time and | might not have been,

7 with a PowerPoint presentation. 7 but I do recall helping Peter with the

8 Q. Anyone else from the NAC? 8  PowerPoint presentation. And if | wasn't there,

o A. No. 9 it would have been Alan Radlo and Peter Eichleay
10 Q. How about Mr. Maguire? 10 only representing FlightLevel Norwood. And I'm
11 A. No. 11 not sure who on behalf of the Town would have
12 Q. Anyone else from the Town of 12 been there, but it would have likely been Mark
13 Norwood? 13 Ryan. And I'm not sure whether Mike Sheehan
14 A. No. 14 attended the second meeting.

15 Q.  This was the meeting that 15 Q. You said you had a recollection of,
16 Mr. Sheehan described where the parties 16 perhaps, a third meeting as well on the same
17 discussed extension of the four-thousand-foot 17 topic?
18  runway? 18 A. Mike, I've got to tell you. I'm
19 A.  Yes. 19 honestly not sure. I'm confused about these
20 Q. Anything else discussed at that 20 meetings. They were ancillary to my daily
21 meeting? 21 chores and I can't recall how many there were.
22 A. No. 22 Q. Fair enough.
23 Q. Did you speak at that meeting? 23 MR. FEE: I'm going to mark
24 A.  Yes. 24 this as the next exhibit.

382 384

1 Q. What did you say? 1 (Exhibit 303, Handwritten Note dated

2 A. | think I made some points about 2 August 8, 2017, marked for identification)

3 the benefits to the Town of extending the 3 Q. (By Mr. Fee) 303 appears to be a

4 runway. 4 handwritten note dated August 8, 2017. Have you

5 Q. Tell me about these one or two 5 ever seen this before?

6 other meetings that you recall attending 6 A.  Yes.

7 recently with Mr. Radlo? 7 Q. And is it written by Mr. Putnam?

8 A. I think I now recall attending two. 8 A. It may have been.

9 The first meeting was an introductory meeting in 9 Q. Itsays Kevin at the bottom?

10 which we, the FlightLevel attendees, wanted to 10 A. ldidn't get there. Yes. That
11 present what was -- what steps complicated the 11 would be a good indication it was written by
12 proposal and get some initial feedback on what 12 Kevin.
13 the Town would need to hear in order to take it 13 Q. And at the top it says, "Avgas
14 seriously. 14 delivery at 12:41. | arrived at the farm,
15 Q. Did this precede the DPW meeting? 15 noticed the camera on the tripod in Unit 8 of
16 A. That was the first DPW meeting, and 16 the enclosed T-hangars (currently infested by
17 then the second DPW meeting that | attended -- 17 BEH)." Did I read that correctly?
18  boy, I honestly can't recall if | attended or 18 A.  Youdid.
19 just helped with the PowerPoint at this point. 19 Q. Okay. So is there some hostility
20 But the second meeting was the presentation of 20 or anger amongst FlightLevel employees towards
21 sort of a first iteration of a proposal that 21 BEH?
22 would ostensibly deal with sound issues and, you | 22 MR. HARTZELL: Objection.
23 know, educational element with respect to the 23 A.  Well, I would suggest that you have
24 types of aircraft that would be using a extended 24 to ask them.
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1 Q. Well, how about if I ask you. 1 1 installation of the tanks.
2 mean, why do your employees use the term 2 Q. Anything else?
3 “infested" when referring to a tenant? 3 A. 1'would have to investigate this to
4 MR. HARTZELL: Objection. 4 be able to testify cogently on it.
5 A.  Well, the tenants of Unit 8 is MII 5 Q. You would agree with me, would you
6 Aviation Services. That's the tenant. And | 6 not, that there are no written restrictions
7 think we would have admonished, as managersand 7  present on the licenses themselves?
8  people in positions of responsibility, our 8 MR. HARTZELL: Objection.
9 employees not to use language like that. 9 A.  Well, the licenses are limited in
10 Q. Sowas Mr. Putnam admonished for 10 time. That's a restriction.
11 writing this memo? 11 Q. I'mreferring more to operational
12 A.  He likely will be, not for writing 12 restrictions.
13 the memo but for using that language. 13 MR. HARTZELL: Objection.
14 Q. Are there any other examples where 14 A.  The operational restrictions are
15 FlightLevel employees deliver internal memos 15 typically handled by the Norwood Airport
16 with that type of inflammatory language 16 Commission and its airport regulations, but |
17 regarding BEH or Chris Donovan? 17 want to refrain from testifying further. |
18 MR. HARTZELL: Objection. 18  don't know much about the annual permitting of
19 A. Not that I'm aware of. 19 the tanks. Kevin Putnam knows much more than |
20 Q. Okay. Are you familiar with 20 do. And to the extent there are questions that
21 FlightLevel's permits and licenses? 21 ask for details concerning this, | am not
22 A.  Some of them. 22 prepared to testify as a result of simply not
23 Q. Okay. Do you know if their fuel 23 having the information.
24 facility license has any restrictions? 24 Q. Fair enough. Showing you what has
386 388
1 A. 1'would have to consult the 1 been previously marked as Exhibit 284 to the
2 license. 2 deposition of Mr. DeLaria, have you seen this
3 MR. FEE: I'm going to mark 3 before?
4 these. 4 A.  Yes.
5 (Exhibit 304, City/Town of Norwood 5 Q. Sowhen I asked Mr. Eichleay
6 Application for Standard Permit and Permit 6  questions about this fueling plan -- strike
7 dated April 11, 2017; Exhibit 305, 7 that.
8 City/Town of Norwood Application for 8 What is this?
9 Standard Permit and Permit dated April 5, 9 A. This is an element of a fueling
10 2016, marked for identification) 10 restriction plan depicting the routing of a
11 Q. (ByMr. Fee) 304 and 305 are 11 jet-fuel truck as it might approach the jet-fuel
12 regarding FlightLevel's underground storage 12 fueling pad on the tank farm lot on Lot H.
13 facility in 2016 and 2017. Have you seen these 13 Q. Right. And Exhibit 284 consists of
14 before? 14 two pages. I'll show you the second one as
15 A.  Yes. 15 well. Canyou tell me what that document is?
16 Q. Are you familiar with them? 16 A. Thisis asegment of a fuel
17 A. No. 17 restriction plan identifying the fueling areas
18 Q. Do you know if there's any 18  and setbacks in the vicinity of Lots 6, 7, 5,
19 restrictions placed by the Town of Norwood or 19 and8.
20 the NAC on the operation of FlightLevel's 20 Q. Now, when | asked Mr. Eichleay
21 underground storage tank facilities? 21 questions about this, he deferred to you and
22 MR. HARTZELL: Objection. 22 jdentified you as the person who was in charge
23 A. | imagine that there may have been 23 of creating this document; is that correct?
24 conditions associated with the original 24 A.  This is my project, yes.
39
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1 Q. And so why did you undertake this 1 Q. Sothe purpose is to show turning
2 project? 2 radiuses of trucks delivering fuel and a
3 A.  Well, there were many reasons. | 3 demonstration that it can be done in such a way
4 undertook this project in anticipation of 4 soas to not violate the property rights of
5 litigation. | undertook this project as a 5 others; is that correct?
6 training tool to be used by my client company's 6 MR. HARTZELL: Objection.
7 fuel service operations people. | undertook 7 A.  Yes.
8 this project to learn for myself what the 8 Q. Now, did the NAC provide you with
9 fueling restrictions on the airport looked like. 9  any guidance as to what information it wanted to
10 And I undertook this project to respond to the 10 beincluded in the fueling restriction plan?
11 NAC's request that FlightLevel submit an 11 A. I don't recall any specific
12 engineered fuel plan that would demonstrate how, 12 guidance. | do know that the fueling plan
13 it could operate its fuel concession without 13 addressed the issues that it needed to with
14 interfering with the property rights of others. 14 respect to what the Airport Commission wanted.
15 Q. When did the NAC make that request? | 15 MR. FEE: I'm sorry, could you
16 A. lcan'trecall. 16 read that back?
17 Q. Isthis an engineered fueling 17 (Answer read by reporter)
18  restriction plan? 18 Q. (By Mr. Fee) How did the Airport
19 MR. HARTZELL: Objection. 19 Commission communicate to you the information
20 A.  Yes. 20 that it wanted to be included in the fueling
21 Q. Where is the stamp? 21 restriction plan?
22 A. Itisnot astamped copy of an 22 A. The Airport Commission, as |
23 engineered fueling restriction plan. 23 understand it, wanted from FlightLevel the same
24 Q. Does a stamped copy exist? 24 thing it was asking of BEH. And in presenting
390 392
1 A.  Yes. 1 them with this plan, which I did in public
2 Q.  Where does that exist? 2 session, they appeared to have accepted it and |
3 A.  Onfile with the NAC. 3 have heard nothing further with respect to
4 Q. And when was that submitted? 4 whether it needs modification or amendment.
5 A. lcan'trecall 5 Q. Okay. Soyou say that the -- I'm
6 Q. What is the difference between the 6 sorry, did the Norwood Airport Commission or the
7 stamped copy of the fueling restriction plan and 7 airport manager communicate to you that it
8  Exhibit 284, other than the presence of an 8  wanted FlightLevel to deliver the same
9 engineer's stamp? 9 information regarding fueling that it was
10 A. | don't know the answer to that. 10 requesting from BEH?
11 Q. Okay. Does this document show the 11 A. ldon'trecall.
12 entirety of FlightLevel's fueling operations at 12 Q. And you said this direction was
13 the airport? 13 delivered in public session?
14 MR. HARTZELL: Objection. 14 A. No. What I said was | presented
15 A. It does not show FlightLevel's 15 this plan in public session --
16 fueling operations at the airport at all. It 16 Q. I'msorry.
17 shows an engineered auto-turn program -- strike 17 A. --inresponse to their request for
18  that. 18  anengineered fueling plan.
19 It doesn't show FlightLevel's 19 Q. And was that request for an
20 fueling operations at the airport. It does show 20 engineered fueling plan delivered in public
21 the fueling restriction areas as depicted and a 21 session?
22 representative auto-turn rendition of what a jet 22 MR. HARTZELL: Objection.
23 farm fuel transport routing would be without 23 A. ldon'trecall. Possibly.
24 violating the property rights of others. 24 Q.  Well, how else would it be
40
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393 395
1 delivered? 1 fixed objects. It doesn't show any of that,
2 MR. HARTZELL: Objection. 2 correct?
3 A. It could conceivably be delivered 3 A. Incorrect.
4 through Russ Maguire either orally or via e-mail 4 Q. Explain to me where it shows.
5 oratelephone call. I guess that's orally. 5 A. There's ascale at the bottom of
6 Q. Okay. So what types of fuel does 6 the drawing that anybody could take a ruler and
7 FlightLevel dispense at the airport? 7 use to determine the setbacks.
8 A. It has acommercial permit to sell 8 Q. Right. And none of that is set
9 aviation gasoline and aviation jet fuel. 9 forth in the particular document, correct?
10 Q. AVGAS? 10 MR. HARTZELL: Objection.
11 A. AVGAS and Jet A is what it's 11 A. Incorrect. It's set forth in the
12 currently selling. 12 key.
13 Q. And are both of those types of fuel 13 Q. Sodoes this show where the mobile
14 stored on the fuel farm on Lot H? 14 fuelers park?
15 A. Yes, and in the refuelers. 15 A. Aslunderstand it, they park ina
16 Q. Okay. And does this provide any 16 couple of places. Those places are depicted on
17 information about the size or capacity of the 17 this drawing. However, they also park elsewhere
18  underground fuel tanks? 18  on the airport, especially when conducting fuel
19 MR. HARTZELL: Objection. 19 operations.
20 A.  Well, it does in the context of 20 Q. Was this approved by the NAC --
21 peing where the 8- to 10,000-gallon fuelers 21 MR. HARTZELL.: Objection.
22 offload their product. 22 Q. (By Mr. Fee) -- Exhibit 284?
23 Q. It shows generally where that takes 23 A.  When you say approved --
24 place, correct? It does not give any 24 Q. Did they take a vote to approve it?
394 396
1 specifications about the tanks themselves? 1 A. ldon'trecall.
2 A. Itdoesn't give any specifications 2 MR. FEE: Can you give me five
3 about the in-ground tanks. 3 minutes?
4 Q. And it doesn't show any specific 4 MR. HARTZELL: Sure.
5 distances, correct? 5 MR. FEE: Off the record.
6 MR. HARTZELL: Objection. 6 (A recess was taken)
7 A. Incorrect. 7 MR. FEE: I have no further
8 Q.  Well, how can you tell how far the 8 questions.
9 distance is from the fuel farm cabinet to the 9 MR. HARTZELL: Nothing from
10 building? Are there any numbers? 10 me.
11 A.  Yes. 11 (Deposition concluded)
12 Q. Where are those numbers? 12
13 A.  Well, they're in the key to the 13
14 engineered drawing. 14
15 Q. The key shows the NFPA and TOFA 15
16 setbacks? 16
17 A. Correct. 17
18 Q. Itdoesn't show anything else in 18
19 terms of distances between anything, correct? 19
20 A. It shows numbers associated with 20
21 the red and numbers associated with yellow part 21
22 of the drawing. 22
23 Q. Butthat'sall. It doesn't show 23
24 distances between buildings or distances between | 24
41
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COMMONWEALTH OF MASSACHUSETTS
NORFOLK; ss.

1, RAYMOND F. CATUOGNO, JR., a Notary
Public in and for the Commonwealth of
Massachusetts, do hereby certify that there came
before me on April 19, 2018, at the offices of
LeClair Ryan, One International Place, 11th
Floor, Boston, Massachusetts, the following
named person, to wit: NICHOLAS BURLINGHAM, who
was by me duly sworn to testify to the truth and
nothing but the truth as to his knowledge
touching and concerning the matters in
controversy in this cause; that he was thereupon
examined upon his oath and said examination
reduced to writing by me; and that the statement
is a true record of the testimony given by the
witness, to the best of my knowledge and
ability.

| further certify that | am not a relative
or employee of counsel/attorney for any of the
parties, nor a relative or employee of such
parties, nor am | financially interested in the
outcome of the action.

WITNESS MY HAND April 30, 2018.

Raymond F. Catuogno, Jr.
Notary Public

My Commission expires:
February 12, 2021
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COMMONWEALTH OF MASSACHUSETTS
Norfolk, ss. 1582CVv00213

BOSTON EXECUTIVE HELICOPTERS, LLC;
MIl AVIATION SERVICES, LLC, AND
HB HOLDINGS, INC.,

Plaintiffs,

2
FLIGHTLEVEL NORWOOD, LLC; EAC REALTY
TRUST II; AND PETER EICHLEAY,
Defendants.

I, NICHOLAS BURLINGHAM, do hereby certify,
under the pains and penalties of perjury, that
the foregoing testimony is true and accurate, to
the best of my knowledge and belief, with the
addition of the following changes/corrections:
Page| Line| Change/Correction

WITNESS MY HAND, this day of , 2018.

NICHOLAS BURLINGHAM

cc: A. Neil Hartzell, Esq.
Michael C. Fee, Esq.

398

May 1, 2018
A. Neil Hartzell, Esqg.
LeCLAIR RYAN
60 State Street - Floor 23
Boston, MA 02109

Re: BEH v. FLIGHTLEVEL NORWOOD, LLC, et al.

Dear Counselor:

Enclosed is a copy of the deposition of
NICHOLAS BURLINGHAM taken on April 19, 2018, in
the above-entitled action.

According to Rule 30(e) of the
Massachusetts Rules of Civil Procedure, the
deponent has thirty days to sign the deposition
from the date of its submission to the deponent,
which is the above date.

Please have the deponent sign the enclosed
Signature Page/Errata Sheet and return it to the
offices of:

Michael C. Fee, ESQ.
PIERCE & MANDELL, P.C.
11 Beacon Street, Suite 800
Boston, MA 02108

Whereupon it will be attached to the
original deposition transcript, and a copy
thereof to all counsel of record.

Thank you for your cooperation in this
matter.

Raymond F. Catuogno, Jr.
cc: Michael C. Fee, Esq.
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